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ACT  ESTABLISHING 

THE 

CIRCUIT  COURTS  OF  APPEALS 

AND 

AMENDMENTS   THERETO. 


ACT  MARCH  3,  1801,  «•  517. 

An  Act  to  Establish  Circuit  Courts  of  Appeals  and  to  Define  and 
Regulate  in  certain  cases  the  Jurisdiction  of  the  Courts  of  the 
United  States,  and  for  other  Purposes.     (26  Stat.  826.) 

Be  it  enacted  by  the  senate  and  hotise  of  representatives  of  the  Unit- 
ed States  of  America,  in  congress  assembled,  that  there  shall  be  ap- 
pointed by  the  president  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  senate,  in  each  circuit,  an  additional  circuit  judge, 
who  shall  have  the  same  qualifications,  and  shall  have  the  same  power 
and  jurisdiction  therein,  that  the  circuit  judges  of  the  United  States, 
within  their  respective  circuits,  now  have  under  existing  laws,  and 
who  shall  be  entitled  to  the  same  compensation  as  the  circuit  judges  of 
the  United  States  in  their  respective  circuits  now  have. 

Girevit  eovrts  of  appeals  estaUislied;  powers,   prooeedinffs,   offioers, 
costs  and  fees,  and  rules. 

Sec.  2.  That  there  is  hereby  created  in  each  circuit  a  circuit  court 
of  appeals,  which  shall  consist  of  three  judges,  of  whom  two  shall 
constitute  a  quonmi,  and  which  shall  be  a  court  of  record  with  appel- 
late jurisdiction,  as  is  hereafter  limited  and  established.  Such  court 
shall  prescribe  the  form  and  style  of  its  seal  and  the  form  of  writs 
and  other  process  and  procedure  as  may  be  conformable  to  the  ex- 
ercise of  its  jurisdiction  as  shall  be  conferred  by  law.  It  shall  have 
the  appointment  of  the  marshal  of  the  court  with  the  same  duties 
and  powers  under  the  regulations  of  the  court  as  are  now  provided 
for  the  marshal  of  the  Supreme  Court  of  the  United  States,  so  far 
as  the  same  may  be  applicable.  The  court  shall  also  appoint  a  clerk, 
who  shall  perform  and  exercise  the  same  duties  and  powers  in  regard 
to  all  matters  within  its  jurisdiction  as  are  now  exercised  and  per- 
formed by  the  clerk  of  the  Supreme  Court  of  the  United  States,  so 
far  as  the  same  may  be  applicable.  The  salary  of  the  marshal  of  the 
court  shall  be  twenty-five  hundred  dollars  a  year,  and  the  salary  of 
the  clerk  of  the  court  shall  be  three  thousand  dollars  a  year,  to  be 
79  CCA.  (V) 
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paid  in  equal  proportions  quarterly.  The  costs  and  fees  in  each  cir- 
cuit court  of  appeals  shall  be  fixed  and  established  by  said  court  in 
a  table  of  fees,  to  be  adopted  within  three  months  after  the  passage 
of  this  act:  Provided,  that  the  costs  and  fees  so  fixed  by  any  court 
of  appeals  shall  not,  with  respect  to  any  item,  exceed  the  costs  and 
fees  now  charged  in  the  Supreme  Court;  and  the  same  shall  be  ex- 
pended, accounted  for,  and  paid  for,  and  paid  over  to  the  Treasury  De- 
partment of  the  United  States  in  the  same  manner  as  is  provided  in 
respect  of  the  costs  and  fees  in  the  Supreme  Court. 

The  court  shall  have  power  to  establish  all  rules  and  regulations  for 
the  conduct  of  the  business  of  the  court  within  its  jurisdiction  as  ccm- 
ferred  by  law. 

Act  March  8,  1891.  c.  517,  §  2,  26  Stat.  826.  Act  July  16,  1892,  c 
196,  J  1,  27  Stat  222.    Act  Feb.  19,  1897,  c  263,  29  Stat  536. 

So  mucn  of  this  section  as  authorizes  the  appointment  of  a  marshal 
is  repealed  by  Act  July  16,  1892,  c  196,  S  1,  set  forth  below.  And  in 
the  eighth  circoit,  the  appointmeit  of  a  messenger  of  the  court,  who 
shall  also  perform  the  duties  of  librarian  and  crier,  is  authorized  by 
Act  May  28,  1896,  c.  252,  S  1,  also  set  forth  below. 

The  first  sentence  of  the  clause  of  this  section  relating  to  costs  and 
fees,  which,  as  originally  enacted,  read,  ''The  costs  and  fees  in  the 
Supreme  CJourt  now  provided  for  by  law  shall  be  costs  and  fees  in 
the  circuit  courts  of  appeals,"  is  amended  to  read  as  set  forth  here, 
and  a  revision  by  the  Supreme  Court  of  the  table  of  fees  fixed  by 
each  circuit  court  of  appeals  is  provided  for,  by  Act  Feb.  19,  1897,  c. 
263,  set  forth  below. 

Provisions  for  returns  by  the  clerks  of  the  circuit  courts  of  appeals 
of  their  fees,  and  for  the  settlement  of  their  accounts,  are  contained 
In  Act  June  6,  1900,  c.  791,  S  1,  following  Rev.  St  S  846,  found  in  U.  S. 
Comp.  St  1901,  p.  651. 

OovrtSy  by  wliom  to  be  beld;  terms* 

Sec.  3.  That  the  Chief- Justice  and  the  associate  justices  of  the  Su- 
preme Court  assigned  to  each  circuit,  and  the  circuit  judges  within 
each  circuit,  and  the  several  district  judges  within  each  circuit,  shall 
be  competent  to  sit  as  judges  of  the  circuit  court  of  appeals  within 
their  respective  circuits  in  the  manner  hereinafter  provided.  In  case 
the  Chief-Justice  or  an  associate  justice  of  the  Supreme  Court  should 
attend  at  any  session  of  the  circuit  court  of  appeals  he  shall  preside, 
and  the  circuit  judges  in  attendance  upon  the  court  in  the  absence 
of  the  Chief- Justice  or  associate  justice  of  the  Supreme  Court  shall 
preside  in  the  order  of  the  seniority  of  their  respective  commissions. 

In  case  the  full  court  at  any  time  shall  not  be  made  up  by  the  at- 
tendance of  the  Chief- Justice  or  an  associate  justice  of  the  Supreme 
Court  and  circuit  judges,  one  or  more  district  judges  within  the  cir- 
cuit shall  be  competent  to  sit  in  the  court  according  to  such  order 
or  provision  among  the  district  judges  as  either  by  general  or  par- 
ticular assignment  shall  be  designated  by  the  court:  Provided,  That 
no  justice  or  judge  before  whom  a  cause  or  question  may  have  been 
tried  or  heard  in  a  district  court,  or  existing  circuit  court,  shall  sit 
on  the  trial  or  hearing  of  such  cause  or  question  in  the  circuit  court 
of  appeals. 

A  term  shall  be  held  annually  by  the  circuit  court  of  appeals  in  the 
several  judicial  circuits  at  the  following  places:    In  the  first  circuit. 
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in  the  city  of  Boston;  in  the  second  circuit,  in  the  city  of  New  York; 
in  the  third  circuit,  in  the  city  of  Philadelphia;  in  the  fourth  circuit, 
in  the  city  of  Richmond;  in  the  fifth  arcuit,  in  the  city  of  New 
Orleans ;  in  the  sixth  circuit,  in  the  city  of  Cincinnati ;  in  the  seventh 
circuit,  in  the  city  of  Chicago;  in  the  eighth  circuit,  in  the  city  of 
Saint  Louis;  in  the  ninth  circuit,  in  the  city  of  San  Francisco;  and 
in  such  other  places  in  each  of  the  above  circuits  as  said  court  may 
from  time  to  time  designate. 

The  first  terms  of  said  courts  shall  be  held  on  the  second  Monday 
in  January  eighteen  hundred  and  ninety-one,  and  thereafter  at  such 
times  as  may  be  fixed  by  said  courts. 

Act  March  3,  1891,  c.  517,  «  3.  26  Stat  827. 

The  time  fixed  by  this  section  for  the  first  tenns  of  the  clrcnit 
courts  of  appeals  was  changed  by  Bes.  March  3,  1891,  No.  17,  set 
forth  below. 

Terms  in  the  ninth  circuit,  additional  to  the  terms  at  San  Fran- 
cisco provided  for  by  this  act,  to  be  held  at  two  other  places  in  the 
circuit,  are  provided  for  by  Act  May  28,  1896^  a  262,  S  1,  set  forth 
below. 

Besides  the  terms  appointed  by  section  3  of  this  act,  additional 
terms  of  the  circuit  courts  of  appeals  for  the  fifth  circuit  and  for  the 
eighth  circuit  are  appointed  or  authorized  by  amendments  of  this  act 
by  various  statutes,  set  forth  below. 

Appeals,  etc.,  from  distriet  courts  to  eireuit  oonrts;  eireuit  oourts  to 
Imto  no  appellate  Jvrlsdlotion* 

Sec.  4.  That  no  appeal,  whether  by  writ  of  error  or  otherwise, 
shall  hereafter  be  taken  or  allowed  from  any  district  court  to  the 
existing  circuit  courts,  and  no  appellate  jurisdiction  shall  hereafter 
be  exercised  or  allowed  by  said  existing  circuit  courts,  but  all  appeals 
by  writ  of  error  otherwise,  from  said  district  courts  shall  only  be  sub- 
ject to  review  in  the  Supreme  Court  of  the  United  States  or  in  the 
circuit  court  of  appeals  hereby  established,  as  is  hereinafter  provided, 
and  the  review,  by  appeal,  by  writ  of  error,  or  otherwise,  from  the 
existing  circuit  courts  shall  be  had  only  in  the  Supreme  Court  of  the 
United  States  or  in  the  circuit  courts  of  appeals  hereby  established 
according  to  the  provisions  of  this  act  regulating  the  same. 
Act  March  3, 1891,  c  617,  §  4,  26  Stat  827. 

Appeals  or  writs  of  error  from,  dlstriot  oonrts  or  etronit  ooiirts  to  Su- 
preme Conrt. 

Sec  6.  That  appeals  or  writs  of  error  may  be  taken  from  the  dis- 
trict courts  or  from  the  existing  circuit  courts  direct  to  the  Supreme 
Court  in  the  following  cases : 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue;  in 
such  cases  the  question  of  jurisdiction  alone  shall  be  certified  to  the 
Supreme  Court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  crime. 

In  any  case  that  involves  the  construction  or  application  of  the 
Constitution  of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  imder  its 
authority,  is  drawn  in  question. 
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In  any  case  in  which  the  constitution  or  law  of  a  State  is  claimed 
to  be  in  contravention  of  the  Constitution  of  the  United  States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  Supreme 
Court  in  cases  appealed  from  the  highest  court  of  a  State,  nor  the 
construction  of  the  statute  providing  for  review  of  such  cases. 

Act  March  3,  1891,  c.  517,  §  5.  26  Stat  827.  Act  Jan.  20,  1897,  c.  68, 
29  Stat  492. 

The  provision  of  this  section  for  appeals  and  writs  of  error  to  the 
Supreme  Court  in  criminal  cases,  which,  as  originally  enacted,  read, 
^'In  cases  of  conviction  of  a  capital  or  otherwise  infamous  crime,*'  is 
amended,  by  striking  out  the  words  *'or  otherwise  infamous,*'  to  read 
as  set  forth  here,  and  appeals  and  writs  of  error  to  the  circuit  courts 
of  iippeals  In  cases  of  convicti(m  of  an  infamous  crime  not  capital 
are  authorized  by  Act  Jan.  20,  1897,  c.  68,  set  forth  below. 

Special  provisions  for  appeals  to  the  circuit  courts  of  appeals  from 
awards  on  arbitrations  between  carriers  and  their  employes,  under 
Act  June  1,  1898,  c.  370,  are  contained  in  section  4  of  that  act.  See 
U.  S.  CJomp.  St  1901,  Title  LVI  O,  "National  Trade  Unions,  and  Con- 
troversies between  Carriers  and  their  Employes." 

Appellate  jurisdiction  in  bankruptcy  proceedings,  and  jurisdiction 
->  to  superintend  and  revise  the  proceedings  of  the  inferior  courts  of 
bankruptcy,  are  given  to  the  circuit  courts  of  appeals  by  the  Bank- 
ruptcy Act  of  1898,  Act  July  1,  1898,  c  541,  §§  24,  25.  See  U.  S. 
Comp.  St  1901,  Title  LXI,  "Bankruptcy." 

Appellate  Juriediotlon  of  oirovit  courts  of  appeals;  questions  eertifled 
to  Snpreme  Court;  oertiorari  from  Supreme  Court;  appeals  or 
writs  of  error  to  Supreme  Court. 

Sec.  6.  That  the  circuit  courts  of  appeals  established  by  this  act 
shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  by  writ 
of  error  final  decision  in  the  district  court  and  the  existing  circuit 
courts  in  all  cases  other  than  those  provided  for  in  the  preceding  sec- 
tion of  this  act,  unless  otherwise  provided  by  law,  and  the  judgments 
or  decrees  of  the  circuit  courts  of  appeals  shall  be  final  in  all  cases 
in  which  the  jurisdiction  is  dependent  entirely  upon  the  opposite 
parties  to  the  suit  or  controversy,  being  aliens  and  citizens  of  the 
United  Stated  or  citizens  of  different  States ;  also  in  all  cases  arising 
luider  the  patent  laws,  under  the  revenue  laws,  and  under  the  crim- 
inal laws  and  in  admiralty  cases,  excepting  that  in  every  such  sub- 
ject within  its  appellate  jurisdiction  the  circuit  court  of  appeals  at 
any  time  may  certify  to  the  Supreme  Court  of  the  United  States 
any  questions  or  propositions  of  law  concerning  which  it  desires  the 
instruction  of  that  court  for  its  proper  decision.  And  thereupon  the 
Supreme  Court  may  either  give  its  instruction  on  t\?e  questions  and 
propositions  certified  to  it,  which  shall  be  binding  upon  the  circuit 
courts  of  appeals  in  such  case,  or  it  may  require  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideraticMi,  and  thereupon 
shall  decide  the  whole  matter  in  controversy  in  the  same  manner  as 
if  it  had  been  brought  there  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore  made 
final  in  the  circuit  court  of  appeals  it  shall  be  competent  for  the 
Supreme  Court  to  require,  by  certiorari  or  otherwise,  any  such  case 
to  be  certified  to  the  Supreme  Court  for  its  review  and  determination 
with  the  same  power  and  authority  in  the  case  as  if  it  had  been  car- 
ried by  appeal  or  writ  of  error  to  the  Supreme  Court 
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In  all  cases  not  hereinbefore,  in  this  section,  made  final  there  shall 
be  of  right  an  appeal  or  writ  of  error  or  review  of  the  case  by  the 
Supreme  Court  of  the  United  States  where  the  matter  in  controversy 
shsdl  exceed  one  thousand  dollars  besides  costs.  But  no  such  appeal 
-shall  be  taken  or  writ  of  error  sued  out  unless  within  one  year  after 
Ihe  entry  of  the  order,  judgment,  or  decree  sought  to  be  reviewed. 

Act  March  3,  1891,  c.  517,  §  6,  26  Stat.  828. 

Besides  the  cases  appellate  jurisdiction  of  which  is  given  by  Act 
March  3,  1891,  c.  517,  S  6,  set  forth  in  Ck>mp.  St  1901,  p.  549,  such 
jurisdiction  of  all  suits  at  law  or  in  equity  respecting  trade-marks 
re^tered  in  accordance  with  the  provisions  of  Act  Feb.  20,  1905,  c. 
S92,  set  forth  in  U.  S.  Comp.  St  1901,  under  Titie  LX,  "Patents, 
Trade-Marks,  and  Copyrights,"  c.  2,  arising  under  that  act,  is  con- 
ferred on  the  circuit  courts  of  appeals,  without  regard  to  the  amount 
in  controversy,  by  section  17  of  said  act 

Writft  of  certiorari  may  be  granted  by  the  Supreme  Court,  for  re- 
view, in  the  same  manner  as  provided  for  patent  cases  by  this  act, 
of  cases  arising  under  Act  Feb.  20,  1905,  c.  592,  set  forth  in  U.  8. 
Comp.  St  1901,  under  Title  LX,  "Patents,  Trade-Marks,  and  Copy- 
rights," c  2,  which  relates  to  registration  and  protection  of  trade- 
marks. 

Jkppeals  to  oirenlt  courts  of  appeals  from  Interlooutorj  orders  or  de- 
eroes  graatlnB  or  oontlmiing  iajunotioa  or  appolntlms  reoeiTor. 

Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district  court  or 
in  a  circuit  court,  or  by  a  judge  thereof  in  vacation,  an  injunction  shall 
be  granted  or  continued  or  a  receiver  appointed,  by  an  interlocutory 
order  or  decree,  in  a  cause  in  which  an  appeal  from  a  final  decree 
may  be  taken  under  the  provisions  of  this  Act  to  the  circuit  court  of 
appeals,  an  appeal  may  be  taken  from  such  interlocutory  order  or 
decree  granting  or  continuing  such  injunction  or  appointing  such  re- 
-ceiver  to  the  circuit  court  of  appeals:  Provided,  That  the  appeal 
must  be  taken  within  thirty  days  from  the  entry  of  such  order  or 
decree,  and  it  shall  take  precedence  in  the  appellate  court;  and  the 
proceedings  in  other  respects  in  the  court  below  shall  not  be  stayed, 
unless  otherwise  ordered  by  that  court,  or  by  the  appellate  court  or 
a  judge  thereof,  during  the  pendency  of  such  appeal:  Provided  fur- 
ther, That  the  court  below  may  in  its  discretion  require  as  a  condition 
-of  the  appeal  an  additional  bond. 

Act  March  3.  1891,  c.  517,  «  7,  26  Stat  828.  Act  Feb.  18,  1895,  c. 
96,  28  Stat  666.    Act  June  6,  1900,  c.  803,  31  Stat  660. 

This  section,  as  originally  enacted,  authorized  appeals  to  the  cir- 
cuit courts  of  appeals  from  interlocutory  orders  or  decrees  granting 
or  continuing  an  injunction,  as  follows: 

"That  where,  upon  a  hearing  in  equity  in  a  district  court,  or  in  an 
existing  circuit  court,  an  injunction  shall  be  granted  or  continued  by 
an  Interlocutory  order  or  decree,  In  a  cause  in  which  an  appeal  from 
a  final  decree  may  be  taken  under  the  provisions  of  this  act  to  the 
circuit  court  of  appeals,  an  appeal  may  be  taken  from  such  Interlocu- 
tory order  or  decree  granting  or  continuing  such  Injunction  to  the 
circuit  court  of  appeals:  Provided,  That  the  appeal  must  be  taken 
within  thirty  days  from  the  entry  of  such  order  or  decree,  and  it  shall 
take  precedence  in  the  appellate  court ;  and  the  proceedings  in  other 
respects  In  the  court  below  shall  not  be  stayed  unless  otherwise  or- 
dered by  that  court  during  the  pendency  of  such  appeal." 

This  section  was  amended  by  Act  Feb.  18,  1895,  c.  96,  cited  above, 
80  as  to  authorize  appeals  also  from  interlocutory  orders  or  decrees 
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refusing,  dissolying,  or  refusing  to  dissolve  an  injunction,  with  a  fur- 
ther proviso  authorizing  the  requirement,  as  a  condition  of  the  ap- 
peal, of  an  additional  injunction  bond,  as  follows : 

**That  where,  upon  a  hearing  In  equity  in  a  district  court  or  a  cir- 
cuit court,  an  injunction  shall  be  granted,  continued,  refused,  or  dis- 
solved by  an  interlocutory  order  or  decree  or  an  application  to  dis- 
solve an  injunction  shall  be  refused  in  a  case  in  which  an  appeal  from 
a  final  decree  may  be  taken  under  the  provisions  of  this  Act  to  the 
circuit  court  of  appeals,  an  appeal  may  be  taken  from  such  interlocu- 
tory order  or  decree  granting,  continuing,  refusing,  dissolving,  or  re- 
fusing to  dissolve  an  injunction  to  the  circuit  court  of  appeals :  Pro- 
vided, That  the  appeal  must  be  taken  within  thirty  days  from  the 
entry  of  such  order  or  decree,  and  it  shall  take  precedence  in  the 
appellate  court;  and  the  proceedings  in  other  respects  in  the  court 
below  shall  not  be  stayed  unless  otherwise  ordered  by  that  court 
during  the  pendency  of  such  appeal:  And  provided  further,  That  the 
court  below  may  in  Its  discretion  require  as  a  condition  of  the  appeal^ 
an  additional  injunction  bond." 

But  this  amendment  is  superseded  by  the  subsequent  amendment  of 
this  section  to  read  as  it  is  set  forth  here,  by  Act  June  6,  1900,  c. 
803,  cited  above,  which  omits  the  provisions  of  the  previous  amend- 
ment for  appeals  from  interlocutory  orders  or  decrees  refusing,  dis- 
solving, or  refusing  to  dissolve  an  injunction,  while  it  adds  provisions 
for  appeals  from  such  orders  or  decrees  appointing  a  receiver,  and 
also  adds  to  the  first  proviso  a  clause  authorizing  a  stay  of  proceed- 
ings in  the  court  below  by  order  of  the  appellate  court  or  a  judge 
thereof. 

EacpeiMies  of  Jndge  attendlns  eiroiiit  ooiirt  of  appealv* 

Sec.  8.  That  any  justice  or  judge,  who,  in  pursuance  of  the  provi- 
sions of  this  act,  shall  attend  the  circuit  court  of  appeals  held  at  any 
place  other  than  where  he  resides  shall,  upon  his  written  certificate,, 
be  paid  by  the  marshal  of  the  district  in  which  the  court  shall  be  held 
his  reasonable  expenses  for  travel  and  attendance,  not  to  exceed  ten 
dollars  per  day,  and  such  payments  shall  be  allowed  the  marshal  in 
the  settlement  of  his  accounts  with  the  United  States. 

Act  March  3,  1891,  c.  517,  §  8,  26  Stat  828. 

Annual  appropriations  for  the  expenses  of  justices  or  judges  who- 
attend  the  circuit  court  of  appeals  held  at  any  place  other  than  where 
they  reside  are  made  by  the  sundry  civil  appropriation  acts.  In  the 
appropriation  for  the  fiscal  year  ending  June  30,  1906,  after  the  words 
"reasonable  expenses"  used  in  previous  acts,  the  words  "actually  in- 
curred" are  added,  making  the  provision  read  as  follows:  "reason- 
able expenses  actually  incurred  for  travel  and  attendance  of  justices 
or  judges  who  shall  attend  the  circuit  court  of  appeals  held  at  any 
other  place  than  where  they  reside,  not  to  exceed  ten  dollars  per  day, 
the  same  to  be  paid  upon  written  certificates  of  said  judge,  and  such 
payments  shall  be  allowed  the  marshal  in  the  settlement  of  his  ac- 
count with  the  United  States."  Act  March  3,  1905,  c.  1483,  §  1,  3a 
Stat.  120a 

Provisions  similar  to  those  of  this  section,  for  payment  of  the  ex- 
penses of  district  judges  holding  court  outside  their  districts,  are  re- 
ferred to  under  Rev.  St  §§  554,  596,  597,  613. 

Oonrt  rooms;  oompensation  of  offloers. 

Sec.  9.  That  the  marshals  of  the  several  districts  in  which  said 
circuit  court  of  appeals  may  be 'held  shall,  under  the  direction  of  the 
Attorney-General  of  the  United  States,  and  with  his  approval,  pro-^ 
vide  such  rooms  in  the  public  buildings  of  the  United  States  as  may 
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be  necessary,  and  p^y  all  incidental  expenses  of  said  court,  including 
criers,  bailiffs,  and  messengers:  Provided,  however,  That  in  case 
proper  rooms  can  not  be  provided  in  such  buildings,  then  the  said 
marshals,  with  the  approval  of  the  Attorney-General  of  the  United 
States,  may,  from  time  to  time,  lease  such  rooms  as  may  be  necessary 
for  such  courts.  That  the  marshals,  criers,  clerks,  bailiffs,  and  mes- 
sengers shall  be  allowed  the  same  compensation  for  their  respective 
services  as  are  allowed  for  similar  services  in  the  existing  circuit 
courts. 

Act  March  8,  1891,  c.  517.  S  9,  26  Stat  829. 

Rfwiaiid  of  eases  on  determinatioift  on  appeal,  ete«,  by  Supreme  Oonrt 
or  by  eirenit  eonrt  of  appeals. 

Sec.  10.  That  whenever  on  appeal  or  writ  of  error  or  otherwise  a 
case  coming  directly  from  the  district  court  or  existing  circuit  court 
shall  be  reviewed  and  determined  in  tihe  Supreme  Court  the  cause 
shall  be  remanded  to  the  proper  district  or  circuit  court  for  further 
proceedings  to  be  taken  in  pursuance  of  such  determination.  And 
whenever  on  appeal  or  writ  of  error  or  otherwise  a  case  coming  from 
a  circuit  court  of  appeals  shall  be  reviewed  and  determined  in  the 
Supreme  Court  the  cause  shall  be  remanded  by  the  Supreme  Court 
to  the  proper  district  or  circuit  court  for  further  proceedings  in  pur- 
suance of  such  determination.  Whenever  on  appeal  or  writ  of  error 
or  otherwise  a  case  coming  from  a  district  or  circuit  court  shall  be 
reviewed  and  determined  in  the  circuit  court  of  appeals  in  a  case  in 
which  the  decision  in  the  circuit  court  of  appeals  is  final  such  cause 
shall  be  remanded  to  the  said  district  or  circuit  court  for  further  pro- 
ceedings to  be  there  taken  in  pursuance  of  such  determination. 
Act  March  8,  1891,  c.  517,  S  10,  26  Stat  829. 

TIate  and  proeeedinffs  for  appeal  or  writ  of  error  for  rerlew  in  eirenit 
eonrt  of  appeals* 

Sec  11.  That  no  appeal  or  writ  of  error  by  which  any  order,  judg- 
ment, or  decree  may  be  reviewed  in  the  circuit  court  of  appeals  under 
the  provisions  of  this  act  shall  be  taken  or  sued  out  except  within  six 
months  after  the  entry  of  the  order,  judgment,  or  decree  sought  to  be 
reviewed:  Provided,  however.  That  in  all  cases  in  which  a  lesser 
time  is  now  by  law  limited  for  appeals  or  writs  of  error  such  limits 
of  time  shall  apply  to  appeals  or  writs  of  error  in  such  cases  taken 
to  or  sued  out  from  the  circuit  courts  of  appeals.  And  all  provisions 
of  law  now  in  force  regulating  the  methods  and  system  of  review, 
through  appeals  or  writs  of  error,  shall  regulate  the  methods  and 
system  of  appeals  and  writs  of  error  provided  for  in  this  act  in  re- 
spect of  the  circuit  courts  of  appeals,  including  all  provisions  for  bonds 
or  other  securities  to  be  required  and  taken  on  such  appeals  and 
writs  of  error,  and  any  judge  of  the  circuit  courts  of  appeals,  in  re- 
spect of  cases  brought  or  to  be  brought  to  that  court,  shall  have  the 
same  powers  and  duties  as  to  the  allowance  of  appeals  or  writs  of 
error,  and  the  conditions  of  such  allowance,  as  now  by  law  belong  to 
the  justices  or  judges  in  respect  of  the  existing  courts  of  the  United 
States  respectively. 

Act  March  3,  1891,  c  517,  «  11,  26  Stat  829. 
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Powers  of  oirovlt  courts  of  appeals  to  issne  writs. 

Sec.  12.  That  the  circuit  court  of  appeals  shall  have  the  powers 
specified  in  section  seven  hundred  and  sixteen  of  the  Revised  Statutes 
of  the  United  States. 

Act  March  8,  1891.  a  517,  S  12,  26  Stat  829. 

The  powers  specified  in  Rev.  St  S  716,  referred  to  In  this  section, 
are  the  powers  given  to  the  courts  to  issue  writs  of  scire  facias,  and 
all  writs  not  specifically  provided  for,  necessary  for  the  exercise  of 
their  respective  Jurisdictions,  and  agreeable  to  the  usages  and  princi- 
ples of  the  law. 

Appeals  and  writs  of  error  from  deoisioas  of  United  States  eonrt  in 
Tndlan  Territory* 

Sec  13.  Appeals  and  writs  of  error  may  be  taken  and  prosecuted 
from  the  decisions  of  the  United  States  court  in  the  Indian  Territory 
to  the  Supreme  Court  of  the  United  States,  or  to  the  circuit  court, 
of  appeals  in  the  eighth  circuit,  in  the  same  manner  and  under  the 
same  regulations  as  from  the  circuit  or  district  courts  of  the  United 
States,  under  this  act. 

Act  March  3,  1891,  c.  517,  S  13,  26  Stat  829. 

The  provisions  of  this  section,  relating  to  appeals  and  writs  of  er- 
ror from  the  decisions  of  the  United  States  court  in  the  Indian  Ter- 
ritory, may  be  regarded  as  wholly  superseded,  or,  at  least,  greatly 
modified  in  their  operation,  by  the  provisions  of  Act  March  1,  1895,  c 
145,  28  Stat  693.  Section  11  of  that  act  establishes  a  court  of  ap- 
peals in  the  territory,  with  appellate  jurisdiction  over  the  courts 
therein,  and  provides  for  writs  of  error  and  appeals  from  final  de- 
crees of  said  appellate  court  to  the  circuit  court  of  appeals  for  the 
eighth  circuit,  without  mention  of  appeals  or  writs  of  error  to  the  Su- 
preme Court  of  the  United  States,  authorized  by  section  13  of  this 
act.  A  later  provision,  extending  the  jurisdiction  of  the  circuit  court 
of  appeals  for  the  eighth  circuit  to  cases  pending  therein  upon  writ 
of  error  or  appeal  from  the  United  States  court  in  the  Indian  Terri- 
tory, where  jurisdiction  would  have  vested  in  the  circuit  court  of  ap- 
peals but  for  Act  March  1,  1895,  mentioned  above,  is  contained  in 
Act  Feb.  8,  1896,  c  14,  set  forth  below.  This  provision  tends  to  sup- 
port the  implication  that  section  13  of  this  act  is  repealed  or  super- 
seded by  said  Act  March  1. 1895,  a  145. 

Repeal. 

Sec.  14.  That  section  six  hundred  and  ninety-one  of  the  Revised 
Statutes  of  the  United  States  and  section  three  of  an  act  entitled 
^*An  act  to  facilitate  the  disposition  of  cases  in  the  Supreme  Court, 
and  for  other  purposes,"  approved  February  sixteen,  eighteen  hun- 
dred and  seventy-five,  be,  and  the  same  are  hereby  repealed.  And 
all  acts  and  parts  of  acts  relating  to  appeals  or  writs  of  error  incon- 
sistent with  the  provisions  for  review  by  appeals  or  writs  of  error 
in  the  preceding  sections  five  and  six  of  this  act  are  hereby  repealed. 

Act  March  3,  1891,  c.  517,  §  14,  26  Stat  829. 

Rev.  St  §  691,  repealed  by  this  section,  provided  for  the  review  of 
Judgments  of  circuit  courts  in  civil  actions,  when  the  matter  In  dis- 
pute exceeded  the  sum  or  value  of  $2,000,  by  the  Supreme  CJourt  on 
writ  of  error.  Section  3  of  Act  Feb.  16,  1875,  c.  77,  found  in  U.  S. 
Ck)mp.  St  1901,  p.  525,  under  Rev.  St  §  649.  which  Is  also  repealed  by 
this  section,  increased  the  amount  required  in  order  that  Judgments 
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and  decrees  of  circuit  courts  should  be  reviewed  in  the  Supreme 
Court,  from  $2«000  to  $5,000.  But  the  jurisdiction  of  the  Supreme 
Court  and  of  the  circuit  courts  In  cases  where  the  writ  of  error  or 
the  appeal  was  sued  out  or  taken  before  July  1,  1801,  was  saved  by 
Res.  Blarch  3.  1891.  No.  17,  set  forth  below. 

Appeals  aad  writs  of  error  from  supreme  eomrts  of  Territories* 

Sec.  16.  That  the  circuit  court  of  appeal  in  cases  in  which  the  judg- 
ments of  the  circuit  courts  of  appeal  are  made  final  by  this  act  shall 
have  the  same  appellate  jurisdiction,  by  writ  of  error  or  appeal,  to 
review  the  judgments,  orders,  and  decrees  of  the  supreme  courts 
of  the  several  Territories  as  by  this  act  they  may  have  to  review  the 
judgments,  orders,  and  decrees  of  the  district  court  and  circuit  courts ; 
and  for  that  purpose  the  several  Territories  shall,  by  orders  of  the 
Supreme  Court,  to  be  made  from  time  to  time,  be  assigned  to  par- 
ticular circuits. 

Act  March  3,  1891,  c.  617,  S  15,  26  Stat  830. 

This  section  providing  for  reviews  by  the  circuit  courts  of  appeals 
of  Jndgm^ts,  etc.,  of  Territorial  courts  in  certain  cases,  leaves  the 
review  of  Judgments  and  decrees  of  those  courts  In  othar  cases  to  be 
governed  by  the  provisions  relating  thereto  of  Rev.  St  S  702,  which 
authorize  such  review  by  the  Supreme  CJourt  and  subsequait  statutes, 
particularly  Act  March  3,  1885,  c.  355,  found  in  U.  S.  Comp.  St  1901, 
p.  571,  under  Rev.  St  i  702,  which  increases  the  amount  of  the  sum 
or  value  of  the  matter  in  dispute,  requisite  for  an  appeal  or  writ  of 
error,  from  ^,000  to  $5,000. 

RES.  MABCH  3,  1891,  No.  17. 

Joint  Resolution  to  Provide  for  the  Organization  of  the  Circuit 
Courts  of  Appeals.     (26  Stat.  1115.) 

Tl^e  for  first  meetings  of  courts;  jurisdiction  of  pending  cases. 

Resolved,  &c..  That  the  first  meetings  of  the  several  circuit  courts 
of  appeals  mentioned  in  the  act  of  Congress  passed  at  this  present 
session,  entitled  "An  act  to  establish  circuit  courts  pf  appeals  and  to 
define  and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of 
the  United  States,  and  for  other  purposes,"  shall  be  held  on  the  third 
Tuesday  in  June,  A.  D.  eighteen  hundred  and  ninety-one ;  and  if,  from 
any  casualty,  the  first  meeting  of  any  of  said  courts  shall  fail  to  be 
so  held  on  that  day,  the  first  meeting  of  any  such  court  so  failing 
to  be  held,  shall  be  held  on  such  day  subsequent  thereto  as  the  chief 
justice,  or  any  justice  of  the  Supreme  Court  of  the  United  States 
assigned  to  such  circuit,  shall  direct:  and  be  it  further  resolved, 
That  nothing  in  said  act  shall  be  held  or  construed  in  anywise  to 
impair  the  jurisdiction  of  the  Supreme  Court  or  any  circuit  court  of 
the  United  States  in  any  case  now  pending  before  it,  or  in  respect  of 
any  case  wherein  the  writ  of  error  or  the  appeal  shall  have  been  sued 
out  or  taken  to  any  of  said  courts  before  tfie  first  day  of  July,  anno 
Domini,  eighteen  hundred  and  ninety-one. 

Res.  March  3.  1891,  No.  17,  26  Stat  1115. 

This  resolution  changed  to  a  later  date  the  time  fixed  hy  Act  March 
8,  1891,  c.  517,  §  3,  set  forth  above,  for  the  first  tein^i  of  the  circuit 
courts  of  appeals,  and  extended  until  after  that  dav^  the  time  within 
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which  appeals  and  writs  of  error  might  be  taken  to  the  circuit  courts 
or  to  the  Supreme  (Dourt,  instead  of  to  the  circuit  courts  of  appeals 
under  section  4  of  that  act 

ACT  JUIiT  16,  1892,  c.  196,  S  1. 

IHities  of  manhals  of  oircult  oomrts  of  appeals  to  be  performed  by 
for  distriets* 


That  so  much  of  section  two  of  the  act  approved  March  third, 
eighteen  hundred  and  ninety-one,  to  establish  circuit  courts  of  ap- 
peals as  authorizes  the  appointment  of  a  marshal  to  each  of  said 
courts  at  a  salary  of  two  Uiousand  five  hundred  dollars  be  and  the 
same  is  hereby,  repealed,  and  the  duties  and  powers  imposed  upon 
said  marshals  under  the  said  act  shall  be  performed  by  the  United 
States  marshals  in  and  for  the  districts  where  terms  of  said  courts 
may  be  held,  and  to  this  end  said  marshals  shall  be  the  marshals  of 
said  courts  of  appeals. 

Act  July  16,  1892,  c  196,  «  1,  27  Stat  222. 

This  is  a  provision  of  the  legislative,  executive,  and  judicial  appro- 
priation act  for  the  fiscal  year  ending  June  80,  1893,  cited  above. 

ACT  FEB.  8,  1896,  c.  14. 

An  Act  to  Extend  the  Jurisdiction  of  the  United  States  Circuit 
Court  of  Appeals,  Eighth  Circuit,  over  certain  Suits  now  Pend- 
ing therein  on  Appeal  and  Writ  of  Error  from  the  United  States 
Court  in  the  Indian  Territory.     (29  Stat.  6.) 

Jurisdiction  at  eirevit  eonrt  of  appeals  for  eisbth  oireuit  on  writ  of 
error  or  appeal  from  United  States  eonrt  in  Indian  Territory. 

Be  it  enacted,  &c.,  That  the  jurisdiction  of  the  United  States  cir- 
cuit court  of  appeals  for  the  eighth  judicial  circuit  be,  and  is  hereby, 
extended  to  all  suits  at  law  or  equity  now  pending  therein  upon  writ 
of  error  to  or  appeal  from  the  United  States  court  in  the  Indian  Ter- 
ritory in  all  cases  wherein  such  writ  of  error  or  appeal  would  have 
vested  jurisdiction  in  said  circuit  court  of  appeals  but  for  the  Act 
of  Congress  approved  March  first,  eighteen  hundred  and  ninety-five, 
entitled  "An  Act  to  provide  for  the  appointment  of  additional  judges 
of  the  United  States  court  in  the  Indian  Territory,  and  for  other  pur- 
poses." 

Act  Feb.  8,  1896,  c.  14,  29  Stat  6. 

Act  March  1,  1895,  c.  145,  referred  to  in  this  act,  by  section  11 
thereof  establishes  a  court  of  appeals  in  the  Indian  Territory,  with 
appellate  jurisdiction  over  the  courts  therein,  and  provides  tor  writs 
of  error  and  appeals  from  final  decisions  of  said  appellate  court  to  the 
circuit  court  of  appeals  for  the  eighth  circuit  The  Jurisdiction  of 
the  circuit  court  of  appeals,  under  Act  March  3,  1891,  c.  517,  i  13, 
set  forth  above,  having  been  thus  transferred,  wholly  or  in  part,  to 
the  court  of  appeals  in  the  Indian  Territory,  is  saved  by  this  act  as 
to  cases  pending  in  the  circuit  court  of  appeals  at  the  time  of  its  pas- 
sage. 

Appeals  and  writs  of  error  are  to  be  taken  from  the  court  of  ap- 
peals in  the  Indian  Territory  to  the  circuit  court  of  appeals  for  the 
eighth  circuit  in  the  same  manner  as  appeals  or  writs  of  error  from 
the  circuit  courts,  by  Act  March  3,  1905,  c  1479,  S  12,  set  forth  below. 
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ACT  MAT  28,  1896»  o.  252»  |  1. 

Terats  of  eovrt  for  ninth  eironit}   moMonser  of  oonrt  for  olghtiL  dr- 
ovit* 

Circuit  courts:  *  *  That  in  the  ninth  judicial  circuit  in  addi- 
tion to  the  term  or  terms  held  in  San  Francisco,  a  term  of  the  cir- 
cuit court  of  appeals  shall  be  held  each  year  in  two  other  places  in 
said  circuit,  to  be  designated  by  the  judges  of  said  court    ♦    * 

For  a  messenger  of  the  United  States  circuit  court  of  appeals  for 
the  eighth  judicial  circuit,  who  shall  also  perform  the  duties  of  li- 
brarian and  crier  of  said  court,  the  sum  of  two  thousand  dollars  as 
yearly  compensation;  said  messenger  shall  also  receive  his  neces- 
sary traveling  and  other  expenses  when  said  court  shall  hold  a  term 
at  any  other  place  than  that  of  his  residence,  not  to  exceed,  how- 
ever, five  dollars  per  day,  and  said  messenger  shall  be  appointed  by 
die  judges  of  said  circuit  court  of  appeals  to  serve  during  the  pleasure 
of  the  court. 

Act  May  28,  1896,  c.  252,  S  1,  29  Stat  177. 

Theee  are  proyisions  of  the  legislative,  exeeutiye,  and  Judicial  ap- 
propriation act  for  the  year  ending  June  30,  1897,  cited  above.  The 
term  at  San  Francisco,  referred  to  herein,  is  provided  for  by  Act 
March  8,  1891,  a  517,  §  8 ;  and  provisiims  relating  to  officers  of  the 
drcoit  courts  of  appeals  are  contained  in  section  2  of  the  same  act, 
set  forth  above. 

ACT  JAH.  20»  1897,  o.  68. 

An  Act  to  Withdraw  from  the  Supreme  Court  Jurisdiction  of 
Criminal  Cases  not  Capital  and  Confer  the  Same  on  the  Circuit 
Courts  of  Appeals.    (29  Stat.  492.) 

J«ri«dictioa  on  appeal  or  writ  of  errcvr  in  erla&inal  oaies. 

Be  it  enacted,  &c.,  That  so  much  of  section  five  of  the  Act  entitled 
"An  Act  to  establish  circuit  courts  of  appeals  and  to  define  and  reg- 
ulate in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  third,  eighteen  hun- 
dred and  ninety-one,  as  reads  "in  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime,"  be  amended  by  striking  out  the  words 
"or  otherwise  infamous,"  so  that  the  same  will  read  "in  cases  of  con- 
viction of  a  capital  crime;"  and  that  appeals  or  writs  of  ^ror  may 
be  taken  from  the  district  courts  or  circuit  courts  to  the  proper  cir- 
cuit court  of  appeals  in  cases  of  conviction  of  an  infamous  crime  not 
capital:  Provided,  That  no  case  now  pending  in  the  Supreme  Court 
or  in  which  an  appeal  or  writ  of  error  shall  have  been  taken  or  sued 
out  before  the  i^issage  of  this  Act  shall  be  hereby  affected,  but  in  all 
such  cases  the  jurisdiction  of  the  Supreme  Court  shall  remain,  and 
said  Supreme  Court  shall  proceed  therein  as  if  this  Act  had  not  been 
passed. 

Act  Jan.  20, 1897,  c.  68,  29  Stat  492. 

The  ameDdment  by  this  act  of  section  6  of  Act  March  8,  1891,  c. 
617,  is  incorporated  in  that  section  as  set  forth  above. 

Proyisions  for  the  review  by  the  Supreme  Court  of  final  judgments 
hi  all  cases  of  conviction  of  xarime,  the  punishment  of  which  provided 
by  law  is  death,  tried  before  any  court  of  the  United  States,  are  con- 
tained in  Act  Feb.  6,  1889,  c.  113,  I  6,  found  in  U.  S.  Comp.  St  1901, 
p.  5C9,  following  Rev.  St  S  609. 
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ACT  FEB.  19,  1897,  c.  263. 

An  Act  to  Amend  the  Act  Creating  the  Circuit  Court  of  Appeals^ 
in  Regard  to  Fees  and  Costs,  and  for  Other  Purposes.  (29- 
Stat.  536.) 

Costs  and  fees  In  olronlt  oonrts  of  appeals* 

Be  it  enacted,  &c..  That  the  second  section  of  an  Act  to  establish- 
circuit  courts  of  appeals,  passed  March  third,  eighteen  hundred  and 
ninety-one,  be  amended  so  that  the  clause  therein  which  now  reads^ 
"The  costs  and  fees  in  the  Supreme  Court  now  provided  for  by  law- 
shall  be  costs  and  fees  in  the  circuit  courts  of  appeals,"  shall  read^ 
"The  costs  and  fees  in  each  circuit  court  of  appeals  shall  be  fixed  and 
established  by  said  court  in  a  table  of  fees,  to  be  adopted  within 
three  months  after  the  passage  of  this  Act :  Provided,  That  the  costs 
and  fees  so  fixed  by  any  court  of  appeals  shall  not,  with  respect  to 
any  item,  exceed  the  costs  and  fees  now  charged  in  the  Supreme 
Court."  Each  circuit  court  of  appeals  shall,  within  three  months  after 
the  fixing  and  establishing  of  costs  and  fees  as  aforesaid,  transmit 
said  table  to  the  Chief  Justice  of  the  United  States,  and  within  one 
year  thereof  the  Supreme  Court  of  the  United  States  shall  revise 
said  table,  making  the  same,  so  far  as  may  seem  just  and  reasonable, 
uniform  throughout  the  United  States.  The  table  of  fees,  when  so 
revised,  ishall  thereupon  be  in  force  for  each  circuit. 

Act  Feb.  19,  1S97,  c.  263,  29  Stat.  536. 

The  amendment  by  this  act  of  section  2  of  Act  March  3,  1891,  c 
517,  Is  incorporated  in  that  section  as  set  forth  above. 

A  previous  provision  authorizing  the  Supreme  Court  to  prepare 
the  tables  of  fees  to  be  charged  by  the  clerk  of  that  court  is  contained 
in  Act  March  3,  1883,  c.  143,  found  in  U.  S.  Comp.  St  1901,  p.  651, 
following  Rev.  St  S  846. 

ACT  JUNE  9,  1902,  c.  1071« 

An  Act  Providing  that  the  Circuit  Court  of  Appeals  of  the  Eighth 
Judicial  Circuit  of  the  United  States  Shall  Hold  at  Least  One 
Term  of  Said  Court  Annually  in  the  City  of  Denver,  in  the  State 
of  Colorado,  or  in  the  City  of  Cheyenne,  in  the  State  of  Wyo- 
ming, on  the  First  Monday  in  September  in  Each  Year,  and  at  the 
City  of  Saint  Paul,  in  the  State  of  Minnesota,  on  the  First  Mon- 
day in  May  in  Each  Year.     (32  Stat.  329.) 

Additional  terms  of  court  for  eiglith  oirouit. 

Be  it  enacted,  &c..  That  the  circuit  court  of  appeals  of  the  eighth 
judicial  circuit  of  the  United  States  is  hereby  authorized  and  required 
to  hold  one  term  of  said  court  annually  in  the  city  of  Denver,  in  the 
State  of  Colorado,  or  in  the  city  of  Cheyenne,  in  the  State  of  Wyo- 
ming, on  the  first  Monday  in  September  in  each  year,  and  is  hereby  au- 
thorized and  required  to  hold  one  term  of  said  court  annually  in  the 
city  of  Saint  Paul  and  State  of  Minnesota  on  the  first  Monday  in  May 
of  each  year. 

Act  June  9,  1902,  c.  1071,  §  1,  32  Stat  829. 

This  provision  is  not  to  prevent  tbe  court  from  holding  other  terms^ 
by  section  3  of  the  act,  set  forth  below. 
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Flaee  of  hcwrlug  appemls,  writs  of  error,  eto« 

Sec  2.  That  all  appeals,  writs  of  error,  and  other  appellate  pro- 
ceedings which  may  be  taken  or  prosecuted  from  the  circuit  or  dis- 
trict courts  of  the  United  States  in  the  States  of  Colorado,  Utah,  and 
Wyoming,  and  the  supreme  court  of  the  Territory  of  New  Mexico, 
to  the  coiut  of  appeals  of  the  eighth  judicial  circuit,  shall  be  heard 
and  disposed  of  by  the  said  court  of  appeals  at  the  term  thereof  here- 
inbefore provided  for  so  to  be  held  either  at  the  city  of  Denver,  in 
the  State  of  G)lorado,  or  at  the  city  of  Cheyenne,  in  the  State  of  Wyo- 
ming, except  that  any  case  arising  from  said  States^  and  Territory 
may,  by  consent  of  all  the  parties  thereto,  be  heard  and  decided  at  a 
term  of  said  court  other  than  the  one  to  be  held  in  the  dty  of  Denver, 
in  the  State  of  Colorado,  or  in  the  city  of  Cheyenne,  in  the  State  of 
Wyoming. 

Act  June  9, 1902,  e.  1071,  i  2,  32  Stat  329. 

Other  terms  authorised* 

Sec.  3.  That  this  Act  shall  not  operate  to  prevent  the  said  court 
from  holding  other  terms  in  the  aforesaid  pktces  or  in  such  other 
places  in  the  said  eighth  judicial  circuit  as  said  court  may  from  time 
to  time  designate. 

Act  June  9,  1902,  c.  1071,  S  3,  82  Stat  828l 

Amemdment  of  previous  provisions* 

Sec.  4.  That  chapter  five  hundred  and  seventeen  of  Twenty-sixth 
United  States  Statutes  at  Large  is  hereby  amended  in  accordance 
with  the  provisions  of  this  Act 

Act  June  9,  1902,  e*  1071,  I  4,  82  Stat  829. 

ACT  JUHB  30,  1902,  •*  1333. 

An  Act  Providing  That  the  Circuit  Court  of  Appeals  of  the  Fifth 
Judicial  Circuit  of  the  United  States  Shall  Hold  at  Least  One 
Term  of  Said  Court  Annually  in  the  City  of  Atlanta,  in  the  State 
of  Georgia,  on  the  First  Monday  in  October  in  Each  Year.  (32 
Stat  548.) 

Additional  term  of  court  for  fifth  circuit. 

Be  it  enacted,  &c.,  That  the  circuit  court  of  appeals  of  the  fifth 
judicial  circuit  of  the  United  States  is  hereby  authorized  and  required 
to  hold  one  term  of  said  court  annually  in  the  city  of  Atlanta,  in  the 
State  of  Georgia,  on  the  first  Monday  in  October  in  each  year. 

Act  June  80,  1902,  c.  1888,  S  1,  82  Stat  548. 

This  provision  is  not  to  prevent  the  court  from  holding  other  terms, 
by  section  8  of  the  act,  set  forth  below. 

Additional  terms  at  other  places  are  provided  for  by  Act  Dea  18, 
1902,  c.  4,  and  Act  Jan.  80,  1908,  a  835,  set  forth  below. 

PlAoe  of  heariac  appemls,  writ*  of  error,  etc. 

Sec.  2.  That  all  appeals,  writs  of  error,  and  other  appellate  pro- 
'jeedings  which  may,  after  the  date  of  this  Act,  be  taken  or  prosecuted 
79C.C.A.— b 
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from  the  circuit  or  district  courts  of  the  United  States  in  the  State  of 
Georgia  to  the  court  of  appeals  of  the  fifth  judicial  circuit  shall  be 
heard  and  disposed  of  by  tfie  said  court  of  appeals  at  the  terms  of 
the  court  held  in  Atlanta  in  pursuance  of  this  Act:  Provided,  That 
nothing  herein  contained  shall  prevent  the  court  from  hearing  ap- 
peals or  writs  of  error  wherever  the  said  court  shall  sit  in  cases  of  in- 
junctions and  in  all  other  cases  which  under  the  statutes  and  the  rules, 
or  in  the  opinion  of  the  court,  are  entitled  to  be  brought  to  a  speedy 
hearing. 

Act  June  80.  1902,  c.  1333,  S  2,  32  Stat  54& 

Other  terms  antborlsed* 

Sec.  3.  That  this  Act  shall  not  operate  to  prevent  the  said  court 
from  holding  other  terms  in  the  city  of  Atlanta  or  in  such  other 
places  in  the  said  fifth  judicial  circuit  as  said  court  may  from  time  to 
time  designate. 

Act  June  30,  1902,  c.  1333,  I  8,  82  Stat  64a 

Amendment  of  prerlons  proTisions* 

Sec.  4.  That  chapter  five  hundred  and  seventeen  of  Twenty-sixth 
United  States  Statutes  at  Large  is  hereby  amended  in  accordance  with 
the  provisions  of  this  Act. 
».  Act  June  80,  1902,  c.  1333,  S  4,  82  Stat  548. 

Ezpenies  of  olerk. 

Sec.  5.  That  the  clerk  of  said  court  is  authorized  and  permitted  to 
pay  out  of  the  fees  and  emoluments  of  his  office,  (one)  the  necessary 
expenses  incurred  by  him  in  transporting  from  his  office  in  New 
Orleans,  Louisiana,  to  Atlanta,  Georgia,  and  in  transporting  from 
Atlanta,  Georgia,  to  New  Orleans,  Louisiana,  the  records,  books, 
papers,  files,  dockets,  and  supplies  necessary  for  the  use  of  the  court 
at  its  terms  to  be  held  in  Atlanta,  Georgia;  (two)  an  allowance  for 
actual  expenses  not  exceeding  ten  dollars  per  day,  to  cover  travel  and 
subsistence,  for  each  day  he  may  be  required  to  be  present  at  Atianta, 
Georgia,  on  business  connected  with  his  said  office,  such  expenses  and 
allowance  to  be  approved  and  allowed  by  the  senior  circuit  judge  of 
the  fifth  judicial  circuit. 

Act  June  30,  1902,  c.  1333,  I  5,  32  Stat  548. 

ACT  DEC.  18,  1902,  o.  4. 

An  Act  Providing  That  the  Circuit  Court  of  Appeals  of  the  Fifth 
Judicial  Circuit  of  the  United  States  Shall  Hold  at  Least  One 
Term  of  Said  Court  Annually  in  the  City  of  Fort  Worth,  in  the 
State  of  Texas,  on  the  First  Monday  in  November  in  Each  Year. 
(32  Stat  756.) 

Additional  term  of  eonrt  for  fif tb  oircuit. 

Be  it  enacted,  &c.,  That  the  circuit  court  of  appeals  of  the  fifth 
judicial  circuit  of  the  United  States  is  hereby  authorized  and  required 
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to  hold  one  term  of  said  court  in  the  city  of  Fort  Worth,  in  the  State 
of  Texas,  on  the  first  Monday  in  November  in  each  year. 

Act  Dee.  18,  1902,  c.  4,  «  1,  82  Stat  756. 

This  provision  is  not  to  prevent  the  court  from  holding  other  terms, 
hy  section  3  of  the  act,  set  forth  below. 

Additional  terms  at  other  places  are  provided  for  by  Act  June  30, 
1902,  c.  1333,  set  forth  above,  and  Ajct  Jan.  30,  1903,  c.  835,  set  forth 
below. 

naee  of  hcwrlug  appeals,  writs  of  error,  ete* 

Sec.  2.  That  all  appeals,  writs  of  error,  and  other  appellate  proceed- 
ings which  may,  after  the  date  of  this  Act,  be  taken  or  prosecuted 
from  the  circuit  or  district  courts  of  the  United  States  in  the  State  of 
Texas  to  the  court  of  appeals  of  the  fifth  circuit  shall  be  heard  and 
disposed  of  by  the  said  court  of  appeals  at  the  terms  of  the  court  held 
in  Fort  Worth  in  pursuance  of  this  Act:  Provided,  That  nothing 
herein  contained  shall  prevent  the  court  from  hearing  appeals  or  writs 
of  error  wherever  the  said  court  shall  sit,  in  cases  of  injunctions  and 
in  all  other  cases  which  under  the  statutes  and  the  rules,  or  in  the 
opinion  of  the  court,  are  entitled  to  be  brought  to  a  speedy  hearing. 
Act  Dec.  18,  1902,  a  4,  ft  2,  32  Stat  756. 

Othmr  terms  antliorised* 

Sec  3.  That  this  Act  shall  not  operate  to  prevent  the  said  court 
from  holding  other  terms  in  the  city  of  Fort  Worth  or  in  such  other 
places  in  the  said  fifth  judicial  district  as  said  court  may  from  time  to 
time  designate. 

Act  Dec  18,  1902,  c.  4^  I  3,  82  Stat  750. 

Ameadsient  of  previous  previsions. 

Sec.  4.  That  chapter  five  hundred  and  seventeen  of  Twenty-sixth 
United  States  Statutes  at  Large  is  hereby  amended  in  accordance 
with  the  provisions  of  this  Act. 

Act  Dec  18,  1902,  c  4,  «  4,  32  Stat  756. 

Bzpeiiees  of  clerk. 

Sec  5.  That  the  clerk  of  said  court  is  authorized  and  permitted  to 
pay,  out  of  the  fees  and  emoluments  of  his  office,  (one)  Uie  expenses 
incurred  by  him  in  transporting  from  his  office  in  New  Orleans,  Louis- 
iana, to  Fort  Worth,  Texas,  and  in  transporting  from  Fort  Worth, 
Texas,  to  New  Orleans,  Louisiana,  the  records,  books,  papers,  files, 
dockets,  and  supplies  necessary  for  the  use  of  the  court  at  its  terms 
to  be  held  in  Fort  Worth,  Texas;  (two)  an  allowance  for  actual  ex- 
penses not  exceeding  ten  dollars  per  day  to  cover  travel  and  sub- 
sistence for  each  day  he  may  be  required  to  be  present  at  Fort  Worth, 
Texas,  on  business  connected  with  his  said  office,  such  expenses  and 
allowance  to  be  approved  and  allowed  by  the  senior  circuit  judge  of 
the  fifth  judicial  circuit 

Act  Dec  18^  1902,  c  4  S  5,  32  Stat  54a 
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ACT  JAH.  30,  1903^  c.  335,     [As  amended  1904.] 

An  Act  Providing  That  the  Circuit  Court  of  Appeals  of  the  Fifth' 
Judicial  Circuit  of  the  United  States  Shall  Hold  at  Least  One 
Term  of  Said  Court  Annually  in  the  City  of  Montgomery,  in  the 
State  of  Alabama,  on  the  First  Monday  in  September  in  Bach 
Year.    (32  Stat  784.) 

Additional  t«rm  of  court  for  fifth  dronit. 

Be  it  enacted,  &c.,  That  the  circuit  court  of  appeals  of  the  fifth  ju«- 
dicial  circuit  of  die  United  States  is  hereby  authorized  and  required 
to  hold  one  term  of  said  court  in  the  city  of  Montgomery,  in  the  State 
of  Alabama,  on  the  third  Monday  in  October  in  each  year. 

Act  Jan.  80,  1903,  c.  835,  I  1,  32  Stat  784.  Act  April  22,  1904,  cw 
1420,  88  Stat  249. 

The  oondudiug  words  of  this  section,  as  originally  enacted,  *'on  tbe^ 
first  Monday  of  September  in  each  year,"  were  stricken  out,  and  the 
words,  "on  the  third  Monday  in  October  In  each  year,"  inserted,  by 
amendment  by  Act  April  22,  1904,  c  1420,  cited  above. 

This  provision  is  not  to  prevent  the  court  from  holding  other  terms, 
by  section  3  of  the  act,  set  forth  below. 

Additional  terms  at  other  places  are  provided  for  by  Act  June  30^ 
1902.  c.  1333,  and  Act  Dec.  18,  1902,  c.  4,  set  forth  above. 

Flaoe  of  hcwrlug  appeals,  writs  of  error,  etc* 

Sec.  2.  That  all  appeals,  writs  of  error,  and  other  appellate  pro- 
ceedings  which  may,  after  the  date  of  this  Act,  be  taken  or  prose- 
cuted from  the  circuit  or  district  courts  of  the  United  States  in  the 
State  of  Alabama  to  the  court  of  appeals  of  the  fifth  circuit  shall  be 
heard  and  disposed  of  by  the  said  court  of  appeals  at  the  terms  of  the 
court  held  in  Montgomery  in  pursuance  of  this  Act:  Provided,  That 
nothing  herein  contained  shall  prevent  the  court  from  hearing  ap- 
peals or  writs  of  error  wherever  the  said  court  shall  sit,  in  cases  of 
injunctions  and  in  all  other  cases  which  under  the  statutes  and  the 
rules,  or  in  the  opinion  of  the  court,  are  entitled  to  be  brought  to  a 
speedy  hearing. 

Act  Jan  30,  1903,  c.  335,  «  2,  32  Stat  784. 

Otl&er  terms  antborised* 

Sec.  3.  That  this  Act  shall  not  operate  to  prevent  the  said  court 
from  holding  other  terms  in  the  city  of  Montgomery  or  in  such  other 
places  in  the  said  fifth  judicial  circuit  as  said  court  may  from  time  ta 
time  designate. 

Act  Jan.  30,  1903,  c.  385,  i  3,  32  Stat  784. 

Amendment  of  prerloas  prorisiom. 

Sec.  4.  That  chapter  five  hundred  and  seventeen  of  Twenty-sixth 
United  States  Statutes  at  Large  is  hereby  amended  in  accordance  with 
the  provisions  of  this  Act. 

Act  Jan.  30,  1903,  a  335,  S  4,  32  Stat  784. 

£zpen«es  of  clerk. 

*     Sec  6.  That  the  clerk  of  said  court  is  authorized  and  permitted  ta 
pay  out  of  the  fees  and  emoluments  of  his  office  (first)  the  expenses 
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incurred  by  him  in  transporting  from  his  oflSce  in  New  Orleans,  Louis- 
iana, to  Moittgomery,  Alabama,  and  in  transporting  frcwn  Mon^m- 
ery,  Alabama,  to  New  Orleans,  Louisiana,  the  records,  bocks,  papers, 
files,  dockets,  and  stmplies  necessary  for  the  use  of  the  court  at  its 
terms  to  be  held  in  Montgomery,  Alabama;  (second)  an  allowance 
for  actual  expenses  not  exceeding  ten  dollars  per  day  to  cover  travel 
and  subsistence  for  eadi  day  he  may  be  required  to  be  present  at 
Montgomery,  Alabama,  on  tmsiness  connected  ^ith  his  said  office, 
such  excuses  and  allowance  to  be  approved  and  allowed  by  the  senior 
circuit  judge  of  the  fifth  judicial  circuit. 

Act  Jan.  80,  190S,  c.  835, )  5,  82  StxL  IBL 

SiXTUAMtm^  1M4,  «•  J9ft.     [H.  R.  10,145.] 

An  Act  to  Provide  for  Appeals,  Writs  of  Error,  and  Other  Appellate 
Proceedings  from  the  C5ircuit  and  District  Courts  of  Beaumont,  in 
the  Eastern  District  of  Texas.     (33  Stat  69.) 

FlAoe  of  keazias  appeals,  writs  of  esvtr^  oto. 

Be  it  enacted,  &c.,  That  all  appeals,  writs  of  error,  and  other  ap- 
pellate proceedings  which  may  hereafter  be  taken  or  prosecuted  from 
the  circuit  or  district  courts  of  the  United  States  from  the  courts  at 
Beaumont,  Jeflferson  County,  Texas,  in  the  eastern  judicial  district  of 
Texas,  to  the  court  of  appeals  of  the  fifth  circuit  shall  be  heard  and  dis- 
posed of  by  said  court  of  appeals  at  the  terms  of  court  held  in  the 
city  of  New  Orleans,  in  the  State  of  Louisiana:  Provided,  That 
nothing  herein  contained  shall  prevent  the  court  from  hearing  appeals 
or  writs  of  error  wherever  the  said  court  shall  sit  in  cases  of  injunc- 
tions and  in  all  other  cases  which  under  the  statutes  and  the  rules  or 
in  the  opinion  of  the  court  are  entitled  to  be  brought  to  a  speedy 
hearing. 

Act  March  4,  1904,  c.  895,  83  Stat  59. 

A€T  XABOH  8,  1005,  e.  1470,  |  12.     [H.  R.  17,474.] 

Appeals  and  writs  of  error  from  c<iiirt  of  appeals  In  Indian  Territory 
to  elrenit  eonrt  of  appeals  for  eicktli  eironit. 

That  hereafter  all  appeals  and  writs  of  error  shall  be  taken  from 
the  United  States  courts  in  the  Indian  Territory  to  the  United  States 
court  of  appeals  in  the  Indian  Territory,  and  from  the  United  States 
court  of  appeals  in  the  Indian  Territor}^  to  the  United  States  cir- 
cuit court  of  appeals  for  the  eighth  circuit  in  the  same  manner  as  is 
now  provided  for  in  cases  taken  by  appeal  or  writ  of  error  from  the 
circuit  courts  of  the  United  States  to  the  circuit  court  of  appeals  of  the 
United  States  for  the  eighth  circuit. 

Act  March  8,  1905,  c  1479,  §  12,  38  Stat.  1081. 
This  section  is  part  of  the  Indian  appropriation  act  for  the  fiscal 
year  ending  Jane  80,  1906. 

ACT  apbui  14,  looe. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  seventh 
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section  of  the  Act  of  Congress  entitled  "An  Act  to  establish  circuit 
courts  of  appeals  and  to  define  and  reg^ate  in  certain  cases  the  jur- 
isdiction of  the  courts  of  the  United  States,  and  for  other  purposes," 
approved  March  third,  eighteen  hundred  and  ninety-one,  as  amended  by 
Act  approved  June  six3i,  nineteen  hundred,  be,  and  it  is  hereby^ 
amended  to  read  as  follows : 

"Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  district  or  in  a 
circuit  court,  or  by  a  judge  thereof  in  vacation,  an  injunction  shall  be 
granted  or  continued,  or  a  receiver  appointed  by  an  interlocutory  or- 
der or  decree,  in  any  cause  an  appeal  may  be  taken  from  such  inter- 
locutory order  or  decree  granting  or  continuing  such  injunction,  or 
appointing  such  receiver,  to  the  circuit  court  of  appeals:  Provided, 
That  the  appeal  must  be  taken  within  thirty  days  from  entry  of  such 
order  or  decree,  and  it  shall  take  precedence  in  the  appellate  court;  and 
the  proceedings  in  other  respects  in  the  court  below  shall  not  be  stayed 
unless  otherwise  ordered  by  that  court,  or  by  the  appellate  court, 
or  a  jvidgt  thereof,  during  the  pendency  of  such  appeal :  Provided 
further.  That  the  court  below  may,  in  its  discretion,  require  as  a  con- 
dition of  the  appeal  an  additional  bond." 
34  Stat  116. 
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AS  ORIGINAIXT  ADOPTED  AND  SUBSEQUENTLY  AMENDED 

Together  with  order  of  Supreme  Court  providing  Table 

of  Fees  and  Instructions  as  to  Applications  for  Writs 

of  Certiorari  under  Act  of  March  3,  i90Z« 

79C.CJL  (xxlil)* 
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(The  mles  of  the  drcnit  courts  of  appeals  as  originally  adopted  were  sub- 
stantially the  same  in  the  different  circuits,  and  are  here  printed  in  fulL 
Where  the  rale  as  originally  adopted  differed  from  the  rale  as  here  given,  it 
will  be  found  printed  in  full  under  its  respectiye  circuit;  and  all  ameiul- 
meats,  r^ieals,  and  additions  are  likewise  shown  uodar  the  head  of  the  re- 
spectiye  circuits.] 

1. 

NAMB. 

The  court  adopts  "United  States  Circuit  Coiut  of  Appeals  for  the 
*  Circuit"  as  the  title  of  the  court 


2. 

SEAIi. 

The  seal  shall  contain  the  words  "United  States**  on  the  upper  part 
of  the  outer  edge ;  and  the  words  "Circuit  Court  of  Appeals"  on  the 
lower  part  of  the  outer  edge,  running  from  left  to  right;  and  the 
words  *  Circuit"  in  two  Knes,  in  the  center,  witfi  a  dash  be- 
neath. 


3. 

TERMS. 
[Bee  this  rule  under  the  head  of  the  particular  circuit] 


QUORUM. 

1.  If  at  any  term  a  quorum  does  not  attend  on  any  day  appointed 
for  holding  it,  any  judge  who  does  attend  may  adjourn  the  court  from 

1  [First  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and  ninth,  re- 
qpectiyely.] 

79aOJL  (xzT) 
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time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn- 
the  court  from  day  to  day.  If,  during  a  term,  after  a  quorum  has 
assembled,  less  than  diat  number  attend  on  any  day,  any  judge  at- 
tending may  adjourn  the  court  from  day  to  day  until  there  is  a  quorum, 
or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding,  or  process, 
depending  in  or  returned  to  the  court,  preparatory  to  hearing,  trial,, 
or  decision  thereof. 

6. 

CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the 
act  creating  the  court  at  which  a  term  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  in 
this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take 
an  oath  in  the  form  prescribed  by  section  794  of  the  Revised  Statutes,, 
and  shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be  ap- 
proved, by  the  court,  faithfully  to  discharge  the  duties  of  his  office,  and 
seasonably  to  record  the  decrees,  judgments,  and  determinations  of 
the  court.  A  copy  of  such  bond  shall  1^  entered  on  the  journal  of  the 
court,  and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court 
may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room  or  from  the  office  without  an  order  from  the  court. 


6. 

MARSHAL,  C?RIER,  AND  OTHER  OFFICERS. 

1.  Every  marshal  and  deputy-marshal  shall,  before  he  enters  on  the 
duties  of  his  appointment,  take  an  oath  in  the  form  prescribed  by  sec- 
tion 782  of  the  Revised  Statutes,  and  the  marshal  shall,  before  he 
enters  on  the  duties  of  his  office,  give  bond  in  a  sum  to  be  fixed,  and 
with  sureties  to  be  approved,  by  the  court,  for  the  faithful  performance 
of  said  duties  by  himself  and  his  deputies.  Said  bond  shall  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions 
of  the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 

7. 
ATTORNEYS  AND  COUNSELORS. 

All  attome)rs  and  counselors  admitted  to  practice  in  the  supreme 
court  of  the  United  States,  or  in  any  circuit  court  of  the  United 
States,  shall  become  attorneys  and  counselors  in  this  court  on  taking 
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an  oath  or  affirmation  in  the  form  prescribed  by  rule  2  of  the  supreme 
court  of  the  United  States,  and  on  subscribing  the  roll;  but  no  fee 
shall  be  charged  therefor. 

8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  supreme  court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 


9. 

PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  president  of 
the  United  States,  and  shall  be  in  like  form  and  tested  in  the  same 
manner  as  process  of  the  supreme  court 

10. 

BILL  OF  EXCEPTIONS. 

The  judges  of  the  circuit  and  district  courts  shall  not  allow  any 
bill  of  exceptions  which  shall  contain  the  charge  of  the  court  at  large 
to  the  jury  in  trials  at  ccwnmon  law,  upon  any  general  exception  to 
the  whole  of  such  charge.  But  the  party  excepting  shall  be  required 
to  state  distinctly  the  several  matters  of  law  in  such  charge  to  which 
he  excepts ;  and  those  matters  of  law,  and  those  only,  shall  be  inserted 
in  the  bill  of  exceptions,  and  allowed  by  the  court. 


11 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  tor  the  writ  of  error  or  appeal,  an  as- 
signment of  errors,  which  shall  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged.  No  writ  of  error  or 
appeal  shall  be  allowed  until  such  assignment  of  errors  shall  have  been 
filed.  When  the  error  alleged  is  to  tihe  admission  or  to  the  rejection 
of  evidence,  the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to 
the  charge  of  tfie  court,  the  assignment  of  error  shall  set  out  the  part 
referred  to  totidem  verbis,  whetiier  it  be  in  instructions  given  or  in 
instructions  refused.  Such  assignment  of  errors  shall  form  part  of 
the  transcript  of  the  record,  and  be  printed  with  it  When  this  is  not 
done,  coimsel  will  not  be  heard,  except  at  the  request  of  the  court; 
and  errors  not  assigned  according  to  this  rule  will  be  disregarded,  but 
the  court,  at  its  option,  may  notice  a  plain  error  not  assigned* 
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IS. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court, 
no  objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  exhibit,  or  translation,  found  in  the  record  as 
evidence,  unless  objection  was  taken  thereto  in  tiie  court  below  and 
entered  of  record;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent, 

IS. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  circuit  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages 
and  costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where 
the  judgment  or  decree  is  for  the  recovery  of  money  not  otherwise 
secured,  must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest  on  the  appeal ; 
but,  in  all  suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  ^uits  on  mortgages, 
or  where  the  property  is  in  the  custody  of  the  marshal  under  adnuralty 
process,  or  where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof, 
is  in  the  custody  of  the  court,  indemnity  in  all  such  cases  will  ^>t  re- 
quired only  in  an  amount  sufficient  to  secure  tfie  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting 
or  continuing  an  injunction  in  a  circuit  or  district  court,  the  appellant 
shall,  at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of 
such  circuit  or  district  court  a  bond  to  the  opposite  party,  in  such  sum 
as  such  court  shall  direct,  to  answer  all  costs  if  iie  shall  fail  to  sustain 
his  appeal. 

14. 

WRITS  OF  ERROR,  APPEALS.  RETDRN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceedings  in 
the  case,  under  his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  whrA  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  ^ith 
the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other 
proceedings,  which  are  necessary  to  the  hearing  in  tins  cotnt,  shall  1>e 
filed. 
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4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting,  and  return  of  such  original  papers  as  to  him  may 
seem  proper;  and  this  court  will  receive  and  consider  such  original 
papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return-day  faU  in  vacation  or  in  term-time  and  be  served  before 
the  return-day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  supreme 
court 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony,  or  other  pro- 
ceeding, in  a  foreign  language,  and  the  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony,  or  other  proceeding, 
made  under  the  authority  of  the  inferior  court,  or  admitted  to  be  cor- 
rect, the  record  shall  not  be  printed ;  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand  it  back  to 
the  inferior  court,  in  order  that  a  translation  may  be  there  supplied  and 
inserted  in  the  record. 

16. 

DOCKETING  OASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case,  and  file  the  record  thereof  with  the  clerk  of  this  court,  by 
or  before  the  return-day,  whether  in  vacation  or  in  term-time.  But, 
for  good  cause  shown,  the  justice  or  judge  who  signed  the  citation,  or 
any  judge  of  this  court,  may  enlarge  the  time  by  or  before  its  expira- 
tion, the  order  of  enlargement  to  he  filed  with  the  clerk  of  this  court. 
If  the  pUrintiflF  in  error  or  appellant  shall  fail  to  comply  with  this  rule, 
the  defendant  in  error  or  appellee  may  have  the  cause  docketed  and 
dismissed,  upon  producii^  a  certificate,  whether  in  term-time  or  vaca- 
tion, from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  case,  and  certifying  that  such  writ  of  error  or 
appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case  shall  the 
plaindflE  in  error  or  appellant  be  entitled  to  docket  the  case  and  file  the 
record  after  the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and, 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time 
ibove  limited  and  prescribed  by  tliis  rule,  or  by  the  defendant  in  error 
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or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument 
at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  tfie  appearance  of  the  counsel  for  the  party  docket- 
ing the  case  shall  be  entered. 

17. 

DOCKBT. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,  and  such  docket  shall 
be  called  at  every  term,  or  adjourned  term ;  and  if  a  case  is  called  for 
hearing  at  two  terms  successively,  and  upon  the  call  at  the  second  term 
neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of 
the  plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown  for 
further  postponement. 

18. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  award- 
ed in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  the 
other  party,  be  verified  by  affidavit.  And  all  motions  for  such  cer- 
tiorari must  be  made  at  the  first  term  of  the  entry  of  the  case ;  otherwise 
the  same  will  not  be  granted,  unless  upon  special  cause  shown  to  the 
court,  accounting  satisfactorily  for  the  delay. 

19. 

DEATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  to  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case,  may  volun- 
tarily come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the 
<:ase  shall  be  heard  and  determined  as  in  other  cases;  and,  if  such 
representatives  shall  not  voluntarily  become  parties,  then  tiie  other 
party  may  suggest  the  death  on  the  record,  and  thereupon,  on  motion, 
obtain  an  order  that,  unless  such  representatives  shall  become  parties 
within  sixty  days,  the  party  moving  for  such  order,  if  defendant  in 
error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal  dismissed, 
and,  if  the  party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  en- 
titled to  open  the  record,  and,  on  hearing,  have  the  judgment  or  decree 
reversed,  if  it  be  erroneous :  provided,  however,  that  a  copy  of  every 
such  order  shall  be  personally  served  on  said  representatives  at  least 
thirty  days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  within  ten  days  after  the  expiration  of 
such  sixty  days,  and  no  measures  are  taken  by  the  opposite  party  with- 
in that  time  to  compel  their  appearance,  the  case  shall  abate. 
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3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
■court  from  any  final  judgment  or  decree  rendered  in  the  circuit  or 
district  court,  and,  at  the  time  of  suing  out  such  writ  of  error  or  ap- 
peal, the  other  party  to  the  suit  shall  be  dead,  and  have  no  proper  rep- 
resentative within  the  jurisdiction  of  the  court  which  rendered  such 
final  judgment  or  decree,  so  that  the  suit  cannot  be  revived  in  that 
court,  but  shall  have  a  proper  representative  in  some  state  or  territory 
of  the  United  States,  or  in  the  District  of  Columbia,  the  party  desiring 
such  writ  of  error  or  appeal  may  procure  the  same,  and  may  have 
proceedings  on  such  judgment  or  decree  superseded  or  stayed  in  the 
same  manner  as  is  now  allowed  by  law  in  other  cases,  and  shall  there- 
upon proceed  with  such  writ  of  error  or  appeal  as  in  other  cases. 
And,  within  thirty  days  after  the  filing  of  the  record  in  this  court,  the 
plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the  court, 
supported  by  affidavit,  tiiat  the  said  party  was  dead  when  the  writ  of 
error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  judgment  or 
decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and  that  said 
party  had  a  proper  representative  in  some  state  or  territory  of  the 
United  States,  or  in  the  District  of  Columbia,  and  stating  therein  the 
name  and  character  of  such  representative,  and  the  state  or  territory 
or  district  in  which  such  representative  resides ;  and,  upon  such  sug- 
gestion, he  may  on  motion  obtain  an  order  that,  unless  such  represen- 
tative shall  make  himself  a  party  within  ninety  days,  the  plaintiff  in 
error  or  appellant  shall  be  entitled  to  open  the  record,  and,  on  hearing, 
have  the  judgment  or  decree  reversed  if  the  same  be  erroneous :  pro- 
vided, however,  that  a  proper  citation  reciting  the  substance  of  such 
order  shall  be  served  upon  such  representative,  either  personally  or 
by  being  left  at  his  residence,  at  least  thirty  days  before  the  expiration 
of  such  ninety  days:  provided,  also,  that  in  every  such  case,  if  the 
representative  of  the  deceased  party  does  not  appear  within  ten  days 
after  the  expiration  of  such  ninety  days,  and  the  measures  above  pro- 
vided to  compel  the  appearance  of  such  representative  have  not  been 
taken  within  the  time  as  above  required,  by  the  opposite  party,  the 
case  shall  abate :  and  provided,  also,  that  the  said  representative  may 
at  any  time,  before  or  after  said  suggestion,  come  in  and  be  made  a 
party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
.and  determined  as  in  other  cases. 


20. 

DISMISSING  CASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  at- 
torneys of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which 
it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees 
ihat  may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the 
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case  dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of  the 
agreement  filed ;  but  no  mandate  or  other  process  shall  issue  without 
an  order  of  the  court 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shau  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more  without  special  leave  of  the  court  granted  before  the 
argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 


PARTIES  NOT  ABADY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the 
defendant  may  have  the  plaintiff  called,  and  the  writ  of  error  or  ap- 
peal dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiff. 

2S. 

PRINTING  RECORDS. 

The  counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called 
for  argument,  twenty  copies  of  the  record,  unless  a  different  order 
as  to  such  printing  is  made  by  the  court,  either  of  its  own  motion,  or 
upon  application  made  at  least  ten  days  before  the  case  is  called  for 
argument;  and  shall  furnish  three  copies  of  the  printed  record  to  the 
adverse  party  at  least  six  days  before  the  argument.  The  parties  may 
stipulate  in  writing  that  parts  only  of  the  record  shall  be  printed,  and 
the  case  may  be  heard  on  the  parts  so  printed,  but  the  court  may  direct 
the  printing  of  otlier  parts  of  the  record.  If  the  record  shall  not  have 
been  printed  when  the  case  is  reached  in  the  regular  call  of  the  docket^ 
the  case  may  be  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal, 
with  costs,  the  amount  paid  for  printing  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are  given. 
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24. 


BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  this  court,  at  least  six  days  before  the  case  is  called  for 
argument,  twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  ap- 
plication, be  furnished  to  each  of  the  counsel  engaged  upon  the  op- 
posite side. 

2.  This  brief  shall  contain,  in  order  here  stated : 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  tiiey  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged ;  and,  in  cases  brought  up  by  appeal, 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the  de- 
cree is  alleged  to  be  erroneous.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instructions 
given  or  in  instructions  refused.  When  the  error  alleged  is  to  a  ruling 
upon  tfie  report  of  a  master,  the  specification  shall  state  the  exception 
to  the  report,  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  bis  brief  at  least  three  days  before 
the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiflF  in  error  or  appellant  is  con- 
troverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court;  and  errors  not  specified  according  to  this  rule  will  be 
disregarded ;  but  the  court,  at  its  option,  may  notice  a  plain  error  not 
assigned  or  specified. 

5.  When,  accordmg  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
IS  in  default,  the  case  may  be  dismissed  on  motion ;  and,  when  a  de- 
fendant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  ex- 
cept on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  5ie  ad- 
verse party ;  but,  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 

TOC.O.A. — e 
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25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in 
the  court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of 
a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  coun- 
sel on  the  same  side  at  their  discretion :  provided,  always,  that  a  fair 
opening  of  the  case  shall  be  made  by  the  party  having  the  opening  and 
closing  arguments. 

26. 

FORM  OF  PRINTED  RECORDS.  ARGUMENTS,  AND  BRIEFS. 

All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court, 
must  be  in  such  form  and  size  that  they  can  be  conveniently  bound 
together,  so  as  to  make  an  ordinary  octavo  volume. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the 
printed  record  in  every  case  submitted  to  the  court  for  its  considera- 
tion, and  of  all  printed  motions,  briefs,  and  arguments  filed  therein. 


OPINIONS  OF  THE  COURT. 

1.  All  Opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering^ 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records; 
but,  at  the  end  of  each  term,  the  clerk  shall  cause  such  printed  opin- 
ions to  be  bound  in  a  substantial  manner  into  one  or  more  volumes, 
and  when  so  bound  they  shall  be  deemed  to  have  been  recorded,, 
within  the  meaning  of  this  rule. 


REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at 
the   term  at   which   judgment   is  entered,   unless  by   special   leave 
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granted  during  the  term;  and  must  be  printed,  and  briefly  and  dis- 
tinctly state  its  grounds,  and  be  supported  by  certificate  of  coun- 
sel; and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a 
judge  who  concurred  in  the  judgment  desires  it,  and  a  majority  of 
the  court  so  determines. 

30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the  judgment  below  until 
the  same  is  paid,  at  the  same  rate  that  similar  judgments  bear  in- 
terest in  the  courts  of  the  state  or  territory  where  such  judgment 
was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings 
on  the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent,  in  addition  to  interest,  shall  be  awarded  upon  the  amount  of 
the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  in  cases  in  admiraJty,  damages  and  interest  may  be  allowed,  if 
.specially  directed  by  the  court 

81. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this^ 
court,  costs  shall  be  allowed  to  the  defopdant  in  error  or  appellee, 
unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless 
otherwise  ordered  by  the  court.  The  cost  of  the  transcript  of  the 
record  from  the  court  below  shall  be  taxable  in  that  court  as  costs  in 
the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of 
the  clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,, 
or  other  proper  process,  sent  to  the  court  below,  and  annex  to  the 
same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto- 
by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall 
be  paid  before  a  transcript  of  the  record  shall  be  transmitted  to  the: 
supreme  court 
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82. 

MANDATa 

In  all  cases  finally  determined  in  this  court,  a  mandate,  or  other 
proper  process  in  the  nature  of  a  procedendo,  shall  be  issued,  on  the 
order  of  this  court,  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 

83. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be 
remanded  to  the  custody  from  which  he  was  taken  by  the  writ,  or 
shall,  for  good  cause  shown,  be  detained  in  custody  of  the  court  or 
judge,  or  t^  enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance, 
with  surety,  for  appearance  to  answer  the  judgment  of  the  appellate 
court,  except  where,  for  special  reasons,  sureties  ought  not  to  be 
required. 

84. 

MODEM,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL 

1.  Models,  diagrams,  and  exhibits  of  material,  forming  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court, 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the 
marshal  of  this  court  at  least  ten  days  before  the  case  is  heard  or 
submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the 
custody  of  the  marshal  for  the  inspection  of  the  court  on  the  hearing 
of  a  case,  must  be  taken  away  by  the  parties  within  one  month  after 
the  case  is  decided.  When  tiiis  is  not  done,  it  shall  be  the  duty  of 
the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 
of  the  requirements  of  this  rule ;  and,  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the^  notice  is  given,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best 
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[Subsequent  amendmoitB  to  the  rales  of  tbe  United  States  Circoit  Oonrts  of 
Appeals  will  be  published  in  future  volumes  of  these  reports.] 


FIRST  CIRCUIT. 

[The  roles  as  orighially  adopted,  where  identical  with  those  of  the  other 
circnitB,  will  be  found  at  pages  xxy-zxxyi.  Only  such  originally  adopted 
rules  as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  giren  xandsc  this 
head,  reference  being  made  to  others  in  their  proper  places.] 


1. 

[As  originally  adopted.    See  page  zxr.] 

2. 

[As  originally  adopted.    See  page  zxr.] 


[Tliis  rule  as  originally  adopted  read  as  follows:  'Terms.  One  term  of  this 
cooK  shall  be  held  annually  at  the  city  of  Boston  on  the  first  Tuesday  of 
October,  and  shall  be  adjourned  to  such  times  and  places  as  the  court  may 
from  time  to  time  designate."  It  was  amended,  September  15,  1802,  to  take 
effect  tbe  first  Tuesday  in  November  following,  Mr.  Justice  Gray,  Judge  Colt, 
and  Judge  Putnam  being  present,  so  as  to  read  as  follows :] 

TERMS  AND  SESSIONS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  Boston 
at  ten  o'clock  in  the  forenoon  on  the  first  Tuesday  of  October. 
Stated  sessions  thereof  shall  be  there  held  at  the  same  hour  on  the 
first  Tuesday  of  every  month,  and  may  be  adjourned  to  such  times 
and  places  as  the  court  may  from  time  to  time  designate.  But,  un- 
less otherwise  ordered,  any  adjournment  shall  be  held  to  have  been 
made  to  die  first  day  of  the  next  stated  session. 
79aCJL  txxxvii) 
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[Amendment,  adopted  October  4,  1898,  to  take  effect  on  the  let  day  of  De- 
cember following;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

QUORUM. 

1.  In  the  absence  of  a  quorum  on  any  day  appointed  for  holding  a 
term,  or  on  any  day  to  which  the  court  is  adjourned,  any  judge  who 
attends  shall  adjourn  the  court  from  day  to  day;  or,  if  no  judge  is 
present,  the  clerk  shall  so  adjourn;  and,  in  the  absence  of  all  the  judg- 
es and  the  clerk,  the  marshal  or  his  deputy  shall  so  adjourn.  But  the 
court  may,  from  time  to  time,  as  provided  in  rule  3,  enter  orders  direct- 
ing an  adjournment,  or  adjournments,  for  longer  periods  than  from 
day  to  day,  or  sine  die. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding  or  process,  de- 
pending in  or  returned  to  tfie  court,  preparatory  to  hearing,  trial  or 
decision  thereof. 

6. 

[As  originally  adopted.    See  page  zxri.] 

e. 

[Amendment,  adopted  September  15,  1892,  to  take  effect  the  first  Tuesday  in 
November  foUowing ;  Mr.  Justice  Qray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

MARSHAL  AND  OTHER  OFFICERS. 

The  marshal  shall  be  in  attendance  during  the  sessions  of  the  court, 
with  such  number  of  bailiffs,  messengers,  and  other  officers  as  the 
court  may  from  time  to  time  order. 

7. 
[As  originally  adopted.    See  page  xxvL] 

8. 

[As  originally  adopted.    See  page  zxvii.] 

9. 

[As  originally  adopted.    See  page  xxvii.] 

10. 

[As  originally  adopted.    See  page  xxvii.] 
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11. 

[Ab  originally  adopted.    See  page  xxvlL] 

12. 

[Ab  originally  adopted,    See  page  zxriil.] 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  Circuit  and  District  Courts  must  be  tak- 
en, with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  ap- 
pellant shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  dam- 
ages and  costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where 
the  judgment  or  decree  is  for  the  recovery  of  money  not  otherwise 
secured,  must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest  on  the  appeal ; 
but,  in  all  suits  where  the  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages,  or 
where  the  property  is  in  the  custody  of  the  marshal  under  admiralty 
process,  or  where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof, 
is  in  the  custody  of  the  court,  indemaity  in  all  such  cases  will  be  required 
only  in  an  amount  sufficient  to  secure  the  sum  recovered  for  the  use 
and  detention  of  the  property,  and  the  costs  of  the  suit  and  just  dam- 
ages for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  an  appeal  from  an  interlocutory  order  or  decree,  the  appellant 
shall,  at  the  time  of  the  allowance  thereof,  file  a  bond  to  the  adverse 
party  in  such  sum  as  the  judge  who  allowed  the  appear  shall  direct, 
to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceedings 
in  the  case,  under  his  hand  and  the  seal  of  the  court 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions  and  other 
proceedings,  which  are  necessary  to  the  hearing  in  this  court,  shall  be 
filed. 

4.  Whenever  it  shall  be  necessary  or  prober,  in  the  opinion  of  the 
presiding  judge  in  any  Circuit  or  District  Court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
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Eeal,  such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
eeping,  transporting  and  return  of  such  original  papers  as  to  him 
may  seem  proper ;  and  this  court  will  receive  and  consider  such  original 
papers  in  connection  with  the  transcript  of  the  proceedings. 

6.  All  appeals,  writs  of  error  and  citations,  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the 
return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  62  of  the  Su- 
preme Court 

The  testimony  in  such  a  record  shall  embrace  the  viva  voce  proof  in 
the  District  Court,  if  the  same,  or  the  substance  thereof,  has  been  re- 
duced to  writing  with  the  approval  of  its  judge.  The  reasonable  cost 
of  so  reducing  Sie  same  to  writing  may  be  taxed  as  a  part  of  the  costs 
of  the  record,  except  so  far  as  allowed  as  costs  in  the  District  Court. 

7.  Further  proof  in  instance  causes  in  admiralty  shall  include  only 
that  which  could  not  with  diligence  have  been  had  at  the  trial  below, 
or  which  was  there  rejected,  or  was  omitted  through  misapprehension, 
provided  the  evidence  be  accompanied  with  a  certificate  of  counsel 
showing  reasonable  excuse  for  the  misapprehension.  Except  by  order 
of  the  court  first  obtained,  merely  cumulative  proofs  shall  not  be 
so  taken ;  but  for  this  purpose  the  evidence  of  witnesses  who  had  dif- 
ferent duties,  interests,  or  opportunities  of  observation,  will  not  or- 
dinarily be  held  cumulative  in  cases  of  collision  or  other  maritime  tort. 

8.  Such  further  proof  may  be  taken  after  the  appeal  is  allowed,  in 
the  manner  provided  by  law  for  depositions  de  bene  esse,  or  by  an  ex- 
aminer appointed  by  any  circuit  or  district  judge,  or  selected  by  the 
parties,  or  upon  interrogatories  and  commissions  as  provided  in  rule 
13  of  the  Circuit  Courts  of  this  circuit,  mutatis  mutandis.  It  must  be 
taken  and  filed  forthwith  after  it  is  obtainable,  but  it  cannot,  except  by 
order  of  the  court,  be  taken  or  filed  within  thirty  days  before  any  ses- 
sic«i  at  which  the  cause  may  be  heard,  nor  thereafterwards  until  the 
cause  has  been  postponed  to  the  next  term  or  session. 

9.  Objections  to  further  proof  shall  be  filed  with  the  magistrate  and 
returned  with  the  evidence.  Within  seven  days  after  the  evidence  is 
taken,  the  party  so  objecting  may  file  in  print  a  motion  to  suppress  the 
same,  with  a  copy  of  the  objections  and  a  brief.  The  other  party  may 
within  seven  days  thereafter  file  in  print  a  counter-statement  and 
brief.  The  objections  and  counter-statement,  so  far  as  they  contain 
matters  of  fact  dehors  the  record,  shall  hi  verified  by  affidavit.  The 
court  will  consider  the  objections  in  advance  of  the  trial,  or  in  connec- 
tion therewith,  as  it  may  in  each  case  determine,  and  without  oral 
arg^ument,  and  will  order  suppressed  evidence  not  rightfully  taken. 
The  party  taking  the  evidence  so  suppressed  shall  pay  the  costs  arising 
therefrom,  including  the  printing  thereof. 

10.  Notihing  herein  shall  exclude  applications  for  leave  to  take  fur- 
ther proof,  or  objections  thereto,  in  advance  of  the  taking  thereof,  or 
objections  touching  the  formalities  of  taking  it ;  but  the  latter  must  be 
brought  to  the  attention  of  the  court  forthwith  after  the  evidence  is 
filed. 
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16. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony  or  other  pro- 
ceeding, in  a  foreign  language,  and  the  record  does  not  also  contain 
a  translation  of  sudi  docximent,  paper,  testimony  or  other  proceeding, 
made  under  the  authority  of  the  inferior  court,  or  admitted  to  be  cor- 
rect, the  record  shall  not  be  printed ;  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  thereupon  remand  it  back  to 
the  inferior  court,  in  order  that  a  translation  may  be  there  supplied 
and  inserted  in  the  record. 

16. 

DOCKETING  AND  DISMISSING  CASES. 

1.  The  plaintiff  in  error  or  appellant  shall  docket  the  case,  and  file 
the  record  thereof,  on  or  before  the  return  day,  whether  in  vacation  or 
in  term  time.  But,  for  good  cause  shown,  the  justice  or  jui^ge  who 
signed  the  citation,  or  any  circuit  or  district  judge,  may  enlarge  the 
time,  the  order  of  enlargement  to  be  filed  in  this  court. 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the  case  docketed 
and  dismissed  whether  in  term  time  or  vacation  upon  producing  a 
certificate  from  the  clerk  of  the  court  wherein  the  jud^ent  or  decree 
was  rendered,  stating  the  case,  the  return  day  of  the  atation,  and  that 
the  writ  of  error  or  appeal  was  duly  sued  out  or  allowed.  And  the 
plaintiff  in  error  or  appellant  shall  not  be  entitled  to  docket  the  case, 
or  file  the  record,  after  the  same  shall  have  been  docketed  or  dismissed 
under  this  rule,  unless  by  the  order  of  the  court  after  notice  to  the  ad- 
verse party. 

But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  the  record ;  and,  if  the  case  is  docketed  and  the  record 
filed  by  the  plaintiff  in  error  or  appellant  within  the  time  prescribed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  there- 
after, the  case  shall  stand  for  argument 

3.  On  the  filing  of  the  record,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

17. 

DOCKETT  AND  CALENDARS. 

1.  The  derk  shall  enter  and  number  on  the  docket  a'l  cases  consec- 
utively, in  their  proper  chronological  order. 

2.  He  shall  print  at  least  twenty  days  before  the  first  Tuesday  of 
October  and  of  January,  and  the  second  Tuesday  of  April,  a  calendar 
of  all  the  pending  cases,  arranged  by  districts  in  the  following  order: 
Maine,  New  Hampshire,  Rhode  Island,  Massachusetts. 
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18. 

[As  originally  adopted.    See  page  xxx.] 

19. 

[As  originally  adopted.    See  page  xxx.] 

20. 

DISMISSING  CASES  BY  AGREEMENT. 

Whenever  the  plaintiflf  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  at- 
torneys of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which 
it  is  to  1^  dismissed,  as  to  costs,  and  shall  pay  to  3ie  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case 
dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of  the 
agreement  filed ;  but  no  mandate  or  other  process  shall  issue  without 
an  order  of  the  court. 

21. 

MOTIONS. 

1.  The  motion  day  shall  be  the  first  Tuesday  of  every  stated  session 
of  the  court,  and  any  other  Tuesday  while  the  court  shall  remain  in 
session. 

2.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except  motions 
to  docket  and  dismiss  under  rule  16)  or  to  advance  cases,  or  for  a 
writ  of  certiorari,  and  other  special  motions,  shall  be  printed,  and  be 
accompanied  by  printed  briefs. 

4.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party  or  his  counsel. 

5.  Any  motion,  of  which  counsel  shall  have  given  notice  to  the  clerk 
in  advance,  shall  be  entered  on  the  clerk's  list  in  the  order  in  which  he 
receives  notice  thereof,  and  shall  have  priority  in  that  order  before 
other  motions,  unless  otherwise  specially  ordered  by  the  court 

6.  Half  an  hour  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court  granted 
before  the  argument  begins. 

22. 

CALL  AND  ORDER  OF  THE  CALENDAR. 

1.  On  the  first  Tuesday  of  October  and  of  January,  and  on  the  sec- 
ond Tuesday  of  April,  the  court,  except  as  may,  from  time  to  time, 
be  otherwise  ordered,  will  commence  calling  cases  for  argument  in 
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the  order  in  which  they  stand  on  the  calendar,  and  proceed  from  day 
to  day  during  the  session  in  the  same  order;  but  no  case  from  the 
district  of  Massachusetts  shall  be  called  before  the  second  Tuesday  of 
the  session. 

2.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the  de- 
fendant may  have  the  plaintiff  called,  and  the  writ  of  error  or  appeal 
dismissed. 

3.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff  and  to  give  judgment  according  to  the  right  of  the  case. 

4.  When  a  case  is  reached  in  the  regular  call  of  the  calendar,  and 
there  is  no  appearance  for  either  party,  the  case  may  be  dismissed  at 
the  cost  of  the  plaintiff. 

5.  If  either  of  the  parties  is  ready  when  the  case  is  called,  the  same 
may  be  heard ;  and,  if  neither  party  is  ready,  the  case  may  be  dismissed, 
or  be  postponed  to  the  next  session,  as  the  court  may  order. 

6.  If  a  case  is  called  for  hearing  at  two  stated  sessions  successively 
and,  on  the  call  at  the  second  session,  neither  party  is  prepared  to  argue 
it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant, 
tmless  sufficient  cause  is  shown  for  further  postponement. 

7.  The  court  will  not  hear  arguments  on  Mondays  or  Saturdays,  un- 
less for  special  cause  it  shall  so  order. 

8.  Five  cases  are  liable  to  be  called  on  the  coming  in  of  the  court  on 
each  day. 

9.  Revenue  and  other  cases  which  concern  the  United  States,  and 
which  also  involve  or  affect  some  matter  of  general  public  interest,  and 
criminal  cases,  and  cases  once  adjudicated  by  this  court  on  their  merits 
and  again  brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by 
order  of  the  court. 

10.  Two  or  more  cases  involving  the  same  question  may,  by  leave 
of  the  court,  be  heard  together,  to  be  argued  as  one  case  or  more,  as 
the  court  may  order. 

11.  No  agreement  of  counsel  to  pass  or  postpone  a  case,  or  to  sub- 
stitute one  case  for  another,  shall  become  effective  except  on  leave. 

23. 

tAmendment,  adopted  September  15,  1892,  to  take  effect  the  first  Tuesday  In 
November  following ;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present.  Paragraph  8,  under  the  amendment  of  September,  1892,  provided  for 
an  additional  fee  of  15  cents  per  page  to  be  paid  the  cleric  for  preparing  the 
record  and  for  all  other  incidental  services  relating  to  the  subject-matter  of 
this  rule.  This  paragraph  was  repealed  by  the  amendment  of  October  4,  1898, 
to  take  effect  on  the  1st  day  of  December  following ;  Mr.  Justice  Gray,  Judge 
Colt,  and  Judge  Putnam  being  present.] 

PRINTING  RECORDS.* 

1.  In  all  cases,  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertalcing  to  the  clerk, 

3 See  order  of  the  supreme  court  establishing  a  table  of  fees  for  the  circuit 
courts  of  appeals,  page  czxzix. 
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with  surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or  otherwise 
satisfy  hun  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  print- 
ing the  record,  and  of  his  fee  for  preparing  it  for  the  printer,  and  shall 
notify  to  the  party  docketing  the  case  the  amount  of  the  estimate.  If 
he  shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify  the 
adverse  party,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for 
want  of  such  payment  the  record  shall  not  have  been  printed  when  the 
case  is  reached  at  the  regular  call  of  the  docket,  the  case  may  be  dis- 
missed. 

3.  Upon  pa)rment  by  either  party  of  the  amount  estimated  by  the 
clerk,  twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's 
supervision,  for  the  use  of  the  court  and  of  counsel. 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript  on  file, 
but  shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers 
sent  up  under  rule  14,  or  other  original  papers,  as  are  necessary  to  be 
printed. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
copies  are  properly  indexed ;  and  he  shall  distribute  printed  copies  to 
the  judges  and  the  reporter,  from  time  to  time,  as  required,  and  three 
copies  to  the  counsel  for  each  party.  An  additional  number  of  copies 
may  be  printed  at  the  request  of  either  party  for  his  own  use  and  at 
his  own  expense,  or  by  order  of  the  court. 

6.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed; 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record. 

7.  The  clerk  may  receive  from  either  party,  and  use  as  parts  of  the 
printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient 
size  and  type,  any  portions  which  have  been  printed  in  any  other  court, 
and  also  printed  copies  of  patents  and  other  exhibits,  allowing  the 
party  furnishing  the  same  such  sum  therefor  as  the  clerk  deems  rea- 
sonable, to  be  added  to  and  form  a  part  of  the  cost  of  printing. 

8.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee 
of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  estimate, 
the  excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed 
copy  to  either  party  or  his  counsel. 

9.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  cost 
of  printing  the  record  and  the  clerk's  fee  shall  be  taxed  against  the 
party  against  whom  costs  are  given,  and  shall  be  inserted  in  the  bod^ 
of  the  mandate  or  other  proper  process. 

24. 

[As  originally  adopted.    See  page  xzxiil.] 

25. 

TAs  originally  adopted.    See  page  zzxItJ 
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[Aa  originally  adopted.    See  page  xxxItJ 

27. 

[As  originally  adopted.    See  page  zxxItJ 

26. 

[As  originally  adopted.    See  page  xxxlv.] 

29. 

[Amendment,  adopted  October  4,  1898,  to  take  ^ect  on  the  Ist  day  of  De- 
cember following;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

REHEARING. 

A  petition  for  a  rehearing  after  judgment  may  be  filed  at  the  term 
at  which  the  judgment  is  entered,  and  within  one  calendar  month  after 
such  entry,  and  not  later,  unless  by  leave  granted  during  the  term.  It 
must  be  in  print,  in  the  form  and  style  required  by  rule  26,  and  it  must 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by  a  certificate 
of  counsel.  It  will  not  be  granted,  or  permitted  to  be  argued,  unless 
a  judge  who  concurred  in  3ie  judgment  desires  it  and  a  majority  of 
the  court  so  determines.  Provided,  whenever  a  judgment  is  entered 
within  less  than  a  month  before  the  term  adjourns,  the  petition  may 
be  filed  within  a  month  after  the  entry  of  judgment,  and  with  the  same 
effect  after  the  term  as  though  filed  before  the  adjournment 


[Tbl8  rule  as  originally  adopted  is  the  same  as  rule  80,  on  page  xxzy,  ex- 
cept that  the  words  *'or  territory"  are  omitted  after  the  word  **state."] 


81.    • 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  al- 
lowed to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by 
the  parties. 

2.  In  all  cases  of  aflSrmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  imless  otherwise 
ordered  by  iht  court 
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4.  The  cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  that  court  as  costs  in  the  case. 

6.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill 
of  items  taxed  in  detail. 

7.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme 
Court. 

32. 

[Amendment  adopted  October  4,  1898,  to  take  effect  on  the  1st  day  of  De- 
cember foHowing;  Mr.  Justice  Gray,  Judge  Colt,  and  Judge  Putnam  being 
present] 

MANDATE. 

In  every  case  finally  determined,  a  mandate,  or  other  proper  process 
in  the  nature  of  a  procedendo,  shall  be  issued  to  the  court  below,  for 
the  purpose  of  informing  that  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  the  court  below  as  to  law 
and  justice  may  appertain.  Such  mandate,  or  other  process,  may  is- 
sue at  any  time  on  the  order  of  the  court;  but,  unless  otherwise  or- 
dered, it  shall  issue  as  of  course  after  two  calendar  months  from  the 
entry  of  judgment,  unless  a  petition  for  a  rehearing  has  been  filed  and 
remains  undisposed  of. 


[As  originally  adopted.    See  page  xxxvl.] 

34. 

[As  originally  adopted.    See  page  xxxvi.] 

35. 

ERROR  IN  CRIMINAL  CASES. 

On  or  after  the  allowance  of  a  writ  of  error  in  a  criminal  case  cog- 
nizable by  this  court,  the  justice  or  judge  who  allowed  the  writ,  or  the 
court  which  entered  the  judgment,  or  any  judge  thereof,  shall  have 
power  to  admit  to  bail  the  plaintiff  in  error,  according  to  the  rules  of 
law  applicable  to  his  case. 
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86. 

RULES  IN  BANKRUPTCY. 

October  Term,  1898. 

At  a  session  of  the  United  States  Circuit  Court  of  Appeals  for  the 
First  Circuit,  held  in  the  city  of  Boston,  in  the  district  of  Massachusetts, 
on  the  thirty-first  day  of  May,  Anno  Dommi  eighteen  hundred  and  nine- 
ty-nine. 

Present:  Hon.  Le  BARON  B.  COLT,  Circuit  Judge,  and  Hon. 
WILLIAM  L.  PUTNAM,  Circuit  Judge. 

It  is  ordered  as  follows : 

1.  On  the  filing  of  a  petition  for  the  exercise  of  the  power  of  super- 
intendence and  revision  vested  in  this  court  by  the  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,  approved 
July  1,  1898,  or  under  any  acts  which  may  hereafter  be  passed  in  ad- 
dition thereto  or  amendatory  thereof,  the  clerk  shall  issue,  as  of  course, 
an  order  to  show  cause,  returnable  two  weeks  from  the  date  thereof, 
which  shall  be  served  by  copy  on  each  of  the  adverse  parties  named  in 
the  petition  as  a  person  against  whom  relief  is  desired,  or  his  solicitor 
in  the  proceeding  in  the  district  court,  at  least  one  week  before  the  re- 
turn day  of  the  order,  which  service  shall  be  made  by  the  marshal  or 
his  deputy  in  the  district  where  the  party  or  solicitor  served  resides. 

2.  Within  one  calendar  month  after  tiie  return  day  of  the  order  to 
show  cause,  either  party  may  demur,  plead  or  answer;  but  the  de- 
termination of  any  demurrer,  plea  or  answer,  shall  be  final,  and  no  or- 
der  to  plead  over  will  be  allowed;  and  any  party  may  secure  in  his 
answer  all  the  advantages  of  a  demurrer  or  plea,  or  both,  by  inserting 
therein  the  proper  allegations  therefor.  No  demurrer  shall  be  general, 
and  no  cause  of  demurrer  shall  be  allowed  unless  specifically  set  forth 
therein. 

3.  There  shall  be  no  pleadings  in  reply  by  the  petitioner;  but  any 
new  matter  properly  in  reply  shall  be  available  without  the  same  being 
pleaded  in  the  petition,  or  otherwise. 

4.  A  motion  to  dismiss  may  be  filed  within  the  time  allowed  for  a 
demurrer,  plea  or  answer ;  or  the  subject  matter  thereof,  if  it  relates 
to  the  substance  of  the  proceeding  or  to  the  jurisdiction  of  the  court, 
may  be  availed  of  on  demurrer,  plea  or  answer,  by  proper  allegations ; 
and  whenever  a  motion  to  dismiss  is  seasonably  filed,  the  time  for  fil- 
ing demurrer,  plea  or  answer,  will  run  from  the  day  on  which  an 
order  may  be  entered  overruling  the  motion.  Every  motion  to  dis- 
miss shall  be  filed  in  print,  accompanied  with  a  pnnted  brief;  and 
each  of  the  opposing  parties  shall  forthwith  be  served  by  the  clerk, 
through  the  mail  or  otherwise,  with  a  copy  of  the  motion  and  of  the 
brief,  and  he  may  file,  in  print,  a  brief  in  reply  within  two  weeks.  At 
the  expiration  of  the  time  allowed  for  filing  the  brief  in  reply,  the  mo- 
tion and  briefs  will  be  distributed  by  the  clerk  to  the  circuit  judges,  and 
to  the  district  judge,  senior  in  commission,  who  is  not  disqualified. 
Thereupon,  the  motion  will  be  disposed  of  by  the  court  on  the  briefs. 
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unless,  at  its  own  suggestion,  or  for  good  cause  shown,  the  court  shall 
order  oral  arguments. 

5.  So  much  of  rule  14  as  relates  to  viva  voce  proofs  in  the  district 
courts,  or  to  further  proof  in  instance  causes  in  admiralty  shall  ap- 
ply to  appeals  and  petitions  authorized  by  the  act  aforesaid,  or  by  acts 
hereafter  passed  additional  thereto  or  amendatory  thereof;  provided 
any  record  on  any  such  appeal  or  petition  may  be  supplemented  by 
any  matter  agreed  to  in  writing  by  the  parties  and  filed  with  the  clerk. 

6.  The  rules  with  reference  to  records,  printing  and  briefs,  and  all 
other  rules,  except  as  herein  modified,  shall  apply  to  the  proceedings 
to  which  this  order  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from 
making,  for  special  cause,  orders  diminishing  or  enlarging  the  times 
named  herein,  or  any  other  orders  suitable  to  expedite  the  proceeding 
or  to  prevent  injustice. 
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[The  roles  as  originally  adopted,  where  identical  with  those  of  the  Cftbet 
drcnits,  will  be  found  at  pages  xxv-xxxvi.  Only  sneh  originally  adopted 
rales  as  w&ce  not  identical  with  those  of  the  other  drcnits,  and  amendments, 
changes  and  repeals  of  the  rules  originally  adopted,  are  giren  under  this  head* 
reference  being  made  to  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  xxr.J 

2. 

[As  originally  adopted*    See  page  xxt.) 

3- 
rniis  role  as  originally  adopted  reads  as  follows:] 

TERMS. 

One  term  of  this  court  shall  be  held  annually  at  tfie  city  of  New 
Yoric  on  the  third  Tuesday  of  October,  and  shall  be  adjourned  to  such 
times  and  places  as  the  court  may  from  time  to  time  designate. 

4. 
[As  originally  adopted.    See  page  xxrj 

6. 

[As  originally  adopted.    See  page  xxvl.] 

e. 

[As  originally  adopted.    See  page  xzyi] 

7. 
[As  originally  adopted.    See  page  xxyi] 

8. 
[As  originally  adopted.    See  page  xxvii.] 

9. 

[As  originally  adopted.    See  page  xxtH.] 


TOaCAl— d 
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10. 

[Ab  originally  adc^ted.    See  page  xxyU.] 

11. 

[As  originally  adopted.    See  page  xxvll.] 

18. 

[As  originally  adopted.    See  page  xxtIH.] 

13. 

[As  originally  adopted.    See  page  xzyiii.] 

14. 

[As  originally  adopted.    See  page  xxrlli.] 

16. 

[As  originally  adopted.    See  page  xxlx.] 

16. 

[As  originally  adopted.    See  page  xxlx.] 

17. 

[As  originally  adopted.    See  page  xxx.] 

18. 

[As  originally  adopted.    See  page  xxx.] 

19. 

[As  originally  adopted.    See  page  xxx.] 

20. 

[As  originally  adopted.    See  page  xxxi.] 

21. 

[As  originally  adopted.    See  page  xxxii.] 

22. 

[As  originally  adopted.    See  page  xxxll.] 
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23. 

[Amaidment  adopted  CR^tober  19,  1891 ;  Bir.  Justice  Blatchford,  Judge  Wal- 
lace, and  Judge  Liacombe  being  present] 

PRINTINQ  RBOORDS.< 

On  the  filing  of  the  transcript,  in  every  case,  the  clerk  shall  forth- 
with cause  15  copies  of  the  same  to  be  printed,  and  shall  furnish  3- 
copies  thereof  to  each  party,  at  least  30  days  before  the  argument, 
and  shall  file  9  copies  thereof  in  his  oflSce.  The  parties  may  stipu- 
late in  writing  that  parts  only  of  the  record  shall  be  printed,  and 
the  case  may  be  heard  on  the  parts  so  printed,  but  the  court  may 
direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall  be 
entitled  to  demand  of  the  appellant,  or  plaintiflf  in  error,  the  cost  of 
printing  the  record,  before  ordering  the  same  to  be  done.  If  the  rec- 
ord shall  not  have  been  printed  when  the  case  is  reached  for  argu- 
ment, for  failure  of  a  party  to  advance  the  costs  of  printing,  the  case 
may  be  dismissed.  In  case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  the  amount  paid  for  printing  the  record  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

24. 

[Amendment  adopted  October  19,  1891 ;  Mr.  Justice  Blatcbford,  Judge  Wal- 
lace, and  Judge  Lacombe  being  present.] 

BBIEITS. 

1.  The  counsel  for  the  plaintiflF  in  error  or  appellant  shall  file  with 
the  clerk  of  this  court,  at  least  20  days  before  the  case  is  called  for 
argument,  10  copies  of  a  printed  brief,  one  of  which  shall,  on  applica- 
tion, be  furnished  to  each  of  the  counsel  engaged  upon  the  opposite 
side. 

2.  This  brief  shall  contain,  in  order  here  stated: 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  er- 
ror asserted  and  intended  to  be  urged ;  and,  in  cases  brought  up  by 
appeal,  the  specification  shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  be  erroneous.  When  the  error  alleged  is  to 
the  admission  or  to  the  rejection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  specification  shall 
set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instructions 
given  or  in  instructions  refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specification  shall  state  the  exception 
to  the  report,  and  the  action  of  the  court  upon  it. 

•See  order  of  the  supreme  court  establishing  a  table  of  fees  for  the  circuit 
coorti  of  appeals^  page  czxxiz. 
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(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  witti  a  reference  to  the  pages 
of  the  record  and  tiie  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk,  at  least  10  days  before  the  case  is  called  for  hearing,  10  copies 
of  his  printed  brief,  one  of  which  shall,  on  application,  be  furnished  to 
each  of  the  counsel  on  the  opposite  side.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiflF  in  error  or  appellant,  ex- 
cept that  no  specification  of  errors  shall  be  required  and  no  statement 
of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or  appellant 
is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  re- 
quest of  the  court ;  and  errors  not  specified  according  to  this  rule  will 
be  disregarded ;  but  the  court,  at  its  option,  may  notice  a  plain  error 
not  assigned  or  specified. 

6.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion;  and,  when  a  de- 
fendant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  ex- 
cept on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party;  but,  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  coimsel. 


ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  en- 
titled to  open  and  conclude  the  argument  of  the  case.  But  when  there 
are  cross-appeals  they  shall  be  argued  together  as  one  case,  and  the 
plaintiff  in  Ae  court  below  shall  be  entitled  to  open  and  conclude  the 
arg^ument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  Upon  writs  of  error,  appeals  in  admiralty,  appeals  from  orders 
granting  a  preliminary  injunction  and  in  appeals  in  customs  cases, 
one  hour  on  each  side,  and  in  other  cases  one  hour  and  a  half  will  be 
allowed.  But  in  all  cases  where  there  are  no  difficult  questions  of 
law  and  the  amount  involved  does  not  exceed  $500,  and  in  appeals 
and  petitions  for  review  in  bankruptcy,  only  one-half  hour  on  each  side 
will  be  allowed.  No  more  time  tiian  above  specified  will  be  allowed 
without  special  leave  of  the  court  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsd  on 
the  same  side  at  their  discretion,  provided  always  that  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and  closing 
arg^uments. 
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26. 

FORM  OF  PRINTED  RECORDS.  ARGUMENTS.  AND  BRIEFS. 

All  arguments  and  briefs  printed  for  the  use  of  the  court  must  be 
printed  upon  a  page  eleven  inches  long  by  seven  inches  wide  and  must 
have  a  margin  of  at  least  two  inches  in  width. 

[Ab  amended  December  7,  1899.] 

27. 

[Ab  originally  adopted.    See  page  xzxIt.] 

28. 

[As  originally  adopted.    See  page  xzxIt.] 


[As  originally  adopted.    See  page  zzxIt.] 


[As  originally  adopted.  See  page  zxzv.  See.  also,  order  of  the  sopreme 
€OQrt  establishing  a  table  of  fees  for  the  circuit  courts  of  appeals,  iMtgs 
cxxxix.] 

81. 

[As  originally  adopted.    See  page 


[As  originally  adopted.    See  page  xzzvl.] 

88. 

[As  orighially  adopted.    See  page  xzzvl.] 

84. 

[As  originally  adopted.    See  page  zzxrl.] 

[Tbe  following  announcements  and  orders  have  been  made:] 

The  court  announces  that  hereafter  the  sessions  of  the  court  will 
commence  at  10 :30  a.  m.,  and  continue  imtil  1 :30  p.  m. 
[Dated  October  25.  1892.] 

Motions  will  be  heard  during  the  sessions  of  this  court  on  Mon- 
days, at  10 :30  a.  m.    All  notes  of  issue  for  the  motion  calendar  must 
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be  filed  with  the  clerk  not  later  than  the  Friday  next  preceding  the 
motion  day. 
[Dated  March  24,  1898.] 

3S. 

[Adopted  May  3,  1897 ;  Judge  Wallace,  Judge  Lacombe,  and  Judge  Shipman 
being  present] 

1.  An  appeal  or  writ  of  error  from  a  circuit  court  or  a  district 
court  to  this  court  in  the  cases  provided  for  in  sections  6  and  7 
of  the  act  entitled  "An  act  to  establish  circuit  courts  of  appeals  and 
to  define  and  regulate  in  certain  cases  the  jurisdiction  of  tiie  courts 
of  the  United  States  and  for  other  purposes/'  approved  March  3, 
1891,  and  acts  to  amend  said  act  approved  February  18,  1896,  and 
January  20,  1897,  may  be  allowed  in  term  time  or  vacation  by  the  cir- 
cuit justice  or  by  any  circuit  judge  within  the  circuit,  or  by  any  dis- 
trict judge  within  his  district,  and  the  proper  security  be  taken  and 
the  citation  be  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

2.  Where  such  writ  of  error  to  this  court  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime  or  in  any  other  criminal  case  in 
which  it  will  lie,  the  circuit  court  or  district  court,  or  any  justice  or 
judge  thereof,  shall  have  power,  after  the  citation  is  served,  to  admit 
the  accused  to  bail  in  such  amoimt  as  may  be  fixed. 


1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case 
and  filing  a  record,  shall  enter  into  an  undertaking  with  the  clerk,  for 
the  payment  of  his  fees  or  otherwise  satisfy  him  in  that  behalf. 

2.  At  the  expiration  of  ten  days  after  a  case  has  been  decided,  the 
order  or  decree  thereon  will  be  entered  by  the  court,  and  the  clerk  will 
thereupon  prepare  and  tax  the  bill  of  costs  and  issue  the  mandate. 
Within  said  ten  days  the  parties  may  file  with  the  clerk  their  proposed 
orders  or  decrees  and  bills  of  costs  with  proof  of  service  of  tiie  same 
upon  the  opposing  attorneys. 

87. 

In  the  preparation  of  briefs  any  citations  made  from  Federal  Cases 
must  be  accompanied  by  the  citation  of  the  original  report  of  the  case, 
or,  when  the  case  is  not  elsewhere  reported  than  in  the  Federal  Cases, 
by  a  statement  to  that  eflfect 

88. 

Petitions  to  review  orders  in  bankruptcy  filed  under  the  provisions 
of  section  24b  of  the  bankruptcy  act,  must  be  filed  and  served  within 
ten  days  after  the  entry  of  the  order  sought  to  be  reviewed,  and  a  tran- 
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script  of  the  record  of  the  proceedings  in  the  bankruptcy  court  of  the 
matter  to  be  reviewed  must  be  filed  and  the  cause  docketed  within 
thirty  days  thereafter,  but  the  judge  of  the  bankruptcy  court  may  for 
good  cause  shown  enlarge  the  time  for  filing  the  petition  or  record,  the 
order  of  enlargement  to  be  made  and  filed  with  the  clerk  of  this  court 
before  the  expiration  of  the  times  hereby  limited  for  filing  the  petition 
and  record  respectively. 

RULES  nr  ADMIRALTY. 

[The  following  rules  In  admiralty  were  adopted  May  20,  1892,  to  take  effect 
<m  July  1,  1892,  and  were  readopted,  with  amendments,  October  5,  1892 ;  Mr. 
Justice  Blatchford,  Judge  Wallace,  and  Judge  Lacombe  being  present  Tbe 
amendments  of  October  6,  1892,  are  noted  in  their  proper  places.] 


APPEALS  AND  NEW  PLBADINOa 

An  appeal  to  the  circuit  court  of  appeals  shall  be  taken  by  filing  in 
the  office  of  the  clerk  of  the  district  court,  and  serving  on  the  proctor 
of  the  adverse  party,  a  notice,  signed  by  the  appellant  or  his  proctor, 
that  the  party  appeals  to  the  circuit  court  of  appeals  from  the  decree 
<:omplained  of. 

[If  the  appellant  desires  to  make  new  pleadings  or  take  new  evi- 
dence on  the  appeal,  his  notice  of  appeal  must  so  state.  If  the  notice 
does  not  so  state,]  *  the  appeal  shall  be  heard  on  the  pleadings  and  evi- 
dence in  the  district  court,  unless  the  appellate  court,  on  motion,  other- 
wise order. 

n. 

NOTICE  AND  BOND. 

Section  1.  When  a  notice  of  appeal  is  served,  the  appellant  shall 
file  in  the  clerk's  office  of  the  district  court  a  bond  for  costs  of  the 
appeal,  with  sufficient  surety  in  the  sum  of  $250,  conditioned  that  the 
appellant  shall  prosecute  his  appeal  to  effect,  and  pay  the  costs  if  the 
zppesl  is  not  sustained.  Such  security  shall  be  given  within  ten  days 
after  filing  the  notice,  or  the  appeal  shall  be  deemed  abandoned,  and 
the  decree  of  the  court  below  enforced,  unless  otherwise  ordered  by  a 
judge  of  this  court. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the 
decree  of  the  court  below,  the  bond  which  he  shall  give  shall  be  a  bond 
with  sufficient  surety  in  such  further  sum  as  the  judge  of  the  district 
court  or  a  judge  of  this  court  shall  order,  conditioned  Siat  he  will  abide 
by  and  perform  whatever  decree  may  be  rendered  by  this  court  in  the 
cause,  or  on  the  mandate  of  this  court,  by  the  court  below. 

Sec  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  no- 
tice of  such  filing,  and  of  the  names  and  residence  of  the  sureties ; 

«Tbe  words  in  brackets  were  stricken  out  by  amendment  October  5,  1892. 
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and  if  the  appellee,  within  two  days,  excepts  to  the  sureties,  they  shall 
justify,  on  notice,  within  two  days  after  such  exception. 


III. 

REVIEW  Ix'^  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal 
that  he  desires  only  to  review  one  or  more  questions  involved  in  the 
cause,  which  questions  must  be  clearly  and  succinctly  stated;  and  he 
shall  be  concluded  in  this  behdf  by  such  notice,  and  the  review  upon 
such  an  appeal  shall  be  limited  to  such  question  or  questions. 

IV. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Section  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in  cases 
where  a  general  notice  of  appeal  is  served,  consist  of  tfie  following: 

(1)  A  caption  exhibiting  the  proper  style  of  the  court  and  the  title 
of  the  cause,  and  a  statement  showing  the  time  of  the  commencement 
of  the  suit ;  the  names  of  the  parties,  setting  forth  the  original  parties,, 
and  those  who  have  become  parties  before  the  appeal,  if  any  change 
has  taken  place ;  the  several  dates  when  the  respective  pleadings  were 
filed ;  whether  or  not  the  defendant  was  arrested,  or  bail  taken,  or  prop- 
erty attached  or  arrested,  and,  if  so,  an  account  of  the  proceedings 
thereunder ;  the  time  when  the  trial  was  had,  and  the  name  of  the  judge 
hearing  the  same;  whether  or  not  any  question  was  referred  to  a  com- 
missioner or  commissioners,  and,  if  so,  the  result  of  the  proceedings 
and  report  thereon;  the  date  of  the  entry  of  the  interlocutory  and 
final  decrees ;  and  the  date  when  the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 
(3^  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4)  The  interlocutory  decree,  and  any  order  of  the  court  which  ap- 
pellant may  desire  to  have  reviewed  on  the  appeal. 

(6)  Any  report  of  a  commissioner  or  commissioners,  to  which  ex- 
ception may  have  been  taken,  with  the  order  or  orders  of  the  court 
respecting  the  same,  and  the  exceptions  to  the  report,  and  so  much  of 
the  testimony  taken  in  the  proceeding  as  may  be  necessary  to  a  review 
of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  questions 
or  finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal.     [And 

(8)  The  assignments  of  error.]* 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered 
by  the  judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially,  and  seek  only 
to  review  one  or  more  questions  involved  in  the  cause,  the  apostles 


0  The  words  In  brackets  were  added  by  amendment  October  5,  1892, 
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may,  by  stipulation  between  the  proctors  for  the  respective  parties, 
contain  only  such  papers  and  proceedings  and  evidence  as  are  neces- 
sary to  review  the  questions  raised  by  the  appeal. 

V. 

CEBTIFTING  RECORDa 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  ap- 
peal, procure  to  be  filed  in  this  court  the  apostles  certified  by  the  clerk 
of  the  district  court,  or,  in  case  of  a  special  appeal,  the  stipulated  rec- 
ord, with  the  certification  by  the  said  clerk  of  all  papers  contained 
therein  on  file  in  his  office. 

VI. 

IP  APPEARANCE  OP  APPELLEE  NOT  ENTERED. 

If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this 
court  within  ten  days  after  service  on  his  proctor  of  notice  that  the 
apostles  are  filed  in  this  court,  the  appellant  may  proceed  ex  parte 
in  the  cause,  and  have  such  decree  as  the  nature  of  the  case  may  de- 
mand. 

VII. 

NEW  ALLEGATIONS,  ETC 

Upon  sufficient  cause  shown,  this  court,  or  any  judge  thereof,  may 
allow  either  appellant  or  appellee  to  make  new  allegations,  or  pray 
different  relief,  or  interpose  a  new  defense,  or  take  new  proofs.  Ap- 
plication for  such  leave  must  be  made  within  fifteen  days  after  the 
filing  of  the  apostles,  and  upon  at  least  four  days'  notice  to  the  adverse 
party. 

VIIL 

NEW  PLEADINGS— NEW  TESTIMONY. 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief, 
or  mterpose  a  new  defense,  the  moving  party  shall,  within  ten  days 
thereafter,  serve  such  new  pleading,  duly  verified,  on  the  adverse  par- 
ty, who  shall,  if  such  pleading  be  a  libel,  within  twenty  days  answer 
on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken 
and  filed  within  thirty  days  after  the  entry  of  the  order  granting  such 
leave,  and  the  adverse  party  may  take  and  file  counter  testimony  within 
twenty  days  after  such  filing. 

IX. 
.NEW  TESTIMONY— HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  any  United 
States  commissioner   or   notary  public,   upon   reasonable   notice   in 
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writing  given  to  the  opposite  party ;  or  by  commission  issued  out  of 
this  court,  with  interrogatories  annexed.  Upon  proper  cause  shown, 
the  court  may  grant  an  open  commission. 

X. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  thi 
same  shall  also  be  printed  and  furnished  by  the  derk,  as  in  the 
2dd  general  rule  provided. 

XI. 

MOTIONS. 
All  motions  shall  be  made  upon  at  least  four  days'  notice. 

XII. 

WRIT  OF  INHIBITION. 

A  writ  of  inhibition  may  be  awarded  by  this  court  on  motion  of 
the  appellant,  to  stay  proceedings  in  the  court  below,  when  circum- 
stances require. 

XIII. 

MANDAMUS. 

A  mandamus  may,  in  like  manner,  be  obtained,  to  compel  a  return 
of  the  apostles  when  unreasonably  delayed  by  the  clerk  or  court  be- 
low. 

XIV. 

CASES  TO  BE  PLACED  ON  DOCKET. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing 
[of  the  apostles]  •  is  completed  by  the  clerk. 

XV. 

BRIEFS. 

Section  1.  Counsel  for  the  appellant  shall  file  with  the  clerk  of 
this  court,  at  least  twenty  days  before  the  cass  is  called  for  argu- 
ment, ten  copies  of  a  printed  brief,  and  shall,  at  the  same  time, 
serve  two  copies  thereof  on  the  proctors  of  record,  or  on  the  counsel 

«  The  words  in  brackets  were  added  by  amendment  October  6,  1892. 
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-engaged  upon  the  opposite  side.    This  brief  shall  contain,  In  order 
here  stated : 

(1)  A  statement  of  the  nature  of  the  appeal,  the  court  from  which 
the  appeal  is  taken,  and  a  concise  abstract  or  statement  of  the  case, 
presenting  succinctly  the  questions  involved,  and  the  manner  in  which 
they  were  raised. 

(2)  If  the  pleadings  have  been  amended  in  this  court,  or  new 
proofs  have  been  taken,  it  shall  be  stated  what  amendments  have 
been  made,  and  in  what  respect  the  new  proofs  have  changed,  or 
tended  to  change,  tlie  case  as  made  in  the  court  below. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  folios 
of  the  record  or  to  the  nimibers  of  the  questions,  and  the  authorities 
relied  upon  in  support  of  each  point. 

Sec.  2.  The  counsel  for  the  appellee  shall  file  with  the  clerk  of  the 
court  ten  printed  copies  of  his  brief,  and  serve  two  copies  thereof  at 
least  ten  days  before  the  case  is  called  for  argument.  His  brief 
shall  be  of  a  like  character  with  that  required  of  the  appellant,  and, 
in  case  new  proofs  are  taken  on  behalf  of  the  appellee,  the  brief  shall 
so  state,  and  wherein  the  new  proofs  have  changed  the  case  as  made  in 
the  court  below. 

Sec.  3.  The  reasonable  expense  of  printing  briefs  shall  be  an  item 
of  taxable  costs. 

XVI. 

MANDATES. 

The  decrees  of  this  court  shall  direct  that  a  mandate  issue  to  the 
court  below. 

XVII. 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  any  proceeding  may 
be  extended  by  order  of  a  judge  of  this  court 


XVIII. 

WHEN  RULES  OP  DISTRICT  COURTS  TO  APPLY. 

In  all  matters  in  civil  causes  of  admiralty  and  maritime  jurisdiction, 
not  expressly  provided  for  by  the  foregomg  rules  of  this  court,  the 
rules  of  practice  of  the  district  court  of  the  district  in  which  the  cause 
was  decided,  being  in  force  at  the  time,  (not  being  inconsistent  with 
tiiese  rules,)  will  be  adopted  so  far  as  may  seem  proper. 
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XIX. 

[Tbl8  rule  was  added  by  amendment  October  5,  1892.] 

WHAT  GENERAL  RULES  SHALL  BE  DEEBiED  ADMIRALTY  RULBSL. 

The  following  of  the  general  rules  of  this  court,  and  no  others,  shalt 
be  deemed  admiralty  rules,  viz. :  Rules  3,  4,  6,  6,  7,  9,  11,  12 ;  sectiotr- 
4  of  rule  14;   rules  15,  16,  17,  18,  19,  20,  21,  22,  23;    section  5  of 
general  rule  24;  rules  25,  26,  27,  28,  29;  section  4  of  rule  30;  rules^ 
31,  32,  34,  and  36. 

[The  following  annomicement  was  made  May  9,  1808:] 

Hereafter  the  provision  contained  in  subdivision  6  of  section  1  of 
rule  IV  in  admiralty,  that  "all  opinions  of  the  court,  whether  upon 
interlocutory  questions  or  finally  deciding  the  cause,"  shall  be  certifiecf 
up  with  the  apostles,  must  be  strictly  complied  with,  and  such  opinions. 
must  be  printed. 
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THIRD  CIRCUIT. 

TThe  mleB  as  originally  adopted,  where  Identicfil  with  those  of  the  other 
<«ircaits,  will  be  found  at  pages  xxy-xx;cyl.  Only  such  originally  adopted 
Telas  as  were  not  Identical  with  those  of  the  other  circuits,  and  amendments, 
•dianges,  and  repeala  of  the  rules  as  originally  adopted,  are  given  under  this 
Aead,  r^erence  being  made  to  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  xxy.] 

8. 

[As  originally  adopted.    See  page  zxy.] 

3. 

The  terms  of  this  court  shall  commence  and  be  held  on  the  first 
"Tuesday  in  March,  and  the  first  Tuesday  in  October,  at  the  city  of 
.Philadelphia. 

^Amended  June  15,  1904.] 

4. 

[As  originally  adopted.    See  page  xxy.] 

6. 

[As  originally  adopted.    See  page  xxyL] 

6. 

[As  origfaially  adopts    See  page  xxvL] 

7. 

rniis  rule  as  originally  adopted  reads  as  follows :] 

ATTORNEYS  AND  COUNSELOBa 

All  attorneys  and  counselors  admitted  to  practice  in  the  supreme 
*a)urt  of  the  United  States,  or  in  any  circuit  court  of  the  United 
States,  shall  become  attorneys  and  coimselors  in  this  court  on  tak- 
ing an  oath  or  affirmation  in  the  form  prescribed  by  rule  2  of  the 
supreme  court  of  the  United  States,  and  on  subscribing  the  roll ;  but 
no  fee  shall  be  charged  therefor ;  and  all  attorneys  and  counselors  of 
Ifcc  circuit  cotut  of  the  United  States  for  the  Third  circuit  shall  be 
attorneys  and  counselors  of  this  court  without  taking  any  further  oath. 
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8. 


[As  originally  adopted.    See  page  xxrll.] 


9. 


[As  originally  adopted.    See  page  xxviL] 


10. 

[As  originally  adopted.    See  page  xxyIL] 

11. 

[As  originally  adopted.    See  page  xxriL] 

18. 

[As  originally  adopted.    See  page  xxvili] 

13. 

[As  originally  adopted.    See  page  xxyill.] 


14. 

[The  mle  as  originally  adopted  reads  as  follows :] 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  derk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected, upon  being  paid  or  tendered  his  fees  therefor,  shall  make  a 
return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill  of 
exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case,  un- 
der his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to- 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings  which  are  necessary  to  the  hearing  in  this  courts 
shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  land  should  be  inspected  in  this  court  upon  writ  of  error  or 
appeal,  such  presiding  judge  may  make  such  rule  or  order  for  the 
safe-keeping,  transporting,  and  return  of  such  original  papers  as  to* 
him  may  seem  proper;  and  this  court  will  receive  and  consider  such 
original  papers  in  connection  with  the  transcript  of  the  proceedings. 


Digitized  by  VjOOQIC 


THIRD   CIRCUIT.  Ixui 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be  served 
before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  supreme 
court 

15. 

[As  originally  adopted.    See  page  zxlx.] 

16. 

[As  originally  adopted.    See  page  xxix.] 

17. 

[And  now,  March  12,  1900,  it  is  ordered  that  the  following  additional  mle 
be  adopted :] 

In  making  up  the  docket  for  argument  for  the  term  cases  con- 
tinued at  former  terms  and  all  remanets  shall  be  placed  at  the  head  of 
fte  argument  list  in  the  order  with  respect  to  each  other  in  which  they 
stood  on  the  docket  at  the  last  preceding  term. 

[The  following  order  was  made  December  7,  1892 :] 

It  is  ordered  that  hereafter  there  shall  be  but  a  single  court  docket^ 
and  no  "special  docket,"  and  cases  shall  be  placed  thereon  as  follows : 

I.  Those  cases  on  the  trial  or  hearing  of  which  both  of  the  circuit 
judges  shall  be  competent  to  sit. 

II.  Those  cases  on  the  trial  or  hearing  of  which  the  circuit  judge 
oldest  in  commission,  shall  be  competent  to  sit. 

III.  Those  cases  on  the  trial  or  hearing  of  which  the  circuit  judge 
}'Oungest  in  commission,  but  not  the  other  circuit  judge,  shall  be  com- 
petent to  sit. 

Under  and  with  respect  to  each  of  these  three  general  divisions, 
there  shall  be  placed  first  in  order  upon  the  docket  those  cases  in  which 
the  district  judge  assigned  for  the  term  shall  be  competent  to  sit,  and 
immediately  thereafter  the  cases  in  which  he  shall  not  be  competent  to 
sit. 

Subject  to  the  forgoing,  cases  shall  be  arranged  in  proper  chron- 
ok)gical  order  as  heretofore. 

18. 

[As  originally  adopted.    See  page  xxx.] 

19. 

[As  originally  adopted.    See  page  zxx.] 

20. 

[As  originally  adopted.    See  page  xxxL]  , 
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21. 

[As  originally  adopted.    See  page  xxzlL] 

22. 

lAfl  originally  adopted.    See  page  xxzlL] 


[This  rule  as  originally  adopted  was  the  same  as  rale  23,  on  page  xxxii,  ex- 
cept that  it  read  "ten  copies  of  the  record,"  In  place  of  "twenty  copies  of  the 
record."  It  was  amended  September  22,  1892,  by  substituting  "twenty"  for 
"ten."    It  was  again  amended  December  7,  18d3,  so  as  to  read  as  follow:] 

PRINTING  BEX^ORDS. 

1.  On  the  filing  of  the  transcript,  the  clerk  shall  forthwith  cause 
twenty  copies  of  the  record  to  he  printed,  and  shall  furnish  three 
copies  thereof  to  each  party  at  least  six  days  before  the  case  is  called 
for  argument,  and  shall  file  fourteen  copies  thereof  in  his  office.  The 
parties  may  stipulate  in  writing  that  parts  only  of  the  record  shall 
be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed,  but  the 
court  may  direct  the  printing  of  other  parts  of  the  record.  The  clerk 
may  demand  of  the  plaintiff  in  error  or  appellant  the  cost  of  printing 
the  record  before  ordering  the  same  to  be  done.  If  the  record  shall 
not  have  been  printed  when  the  case  is  reached  in  the  regular  call  of 
the  docket  because  of  the  failure  of  a  party  to  advance  the  cost  of 
printing,  the  case  may  be  dismissed.  In  case  of  reversal,  affirmance, 
or  dismissal,  with  costs,  the  amount  paid  for  printing  the  record  shall 
be  taxed  against  the  party  against  whom  costs  are  given. 

2.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the 
printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient 
size  and  type,  any  portions  which  may  have  been  printed  in  any  other 
court,  and  also  printed  copies  of  patents  and  other  exhibits,  allowing 
the  party  furnishing  the  same  such  sum  therefor  as  the  clerk  deems 
reasonable,  to  be  added  to  and  form  a  part  of  the  cost  of  printing. 

[March  18,  1805,  the  following  order  was  made :] 

Ordered  that,  except  upon  special  allowance  by  the  court  or  a  judge, 
no  cause  shall  be  placed  on  the  docket  for  argument  unless  the  tran* 
script  shall  have  been  filed  with  the  clerk,  imder  rule  23,  at  least  10 
days  before  the  first  day  of  the  term. 

24. 

[This  mle  as  originally  adopted  was  the  same  as  rale  24,  on  page  xxxlii, 
except  that  it  rend. "ten"  for  "t^^^enty,"  in  sections  1  and  3.  It  was  amended 
September  22,  1892,  by  changing  "ten*^  to  "twenty,"  so  as  to  conform  to  such 
rule.] 

25. 

[As  originally  adopted.    See  page  xxzlr.] 


Digitized  by  VjOOQIC 


THIRD  CIRCUIT.  IXT 


[As  originally  adopted.    See  page  xxxIt.] 

27. 

[As  originally  adopted.    See  page  xxxly.] 

28. 

(This  mle  as  originally  adopted  reads  as  follows :] 

OPINIONS  OP  THE  COURT. 

1.  All  written  opinions  delivered  by  the  court  shall  be  delivered  to 
the  clerk  and  recorded. 

2.  Opinions  printed  under  the  supervision  of  the  judge  delivermg 
the  same  need  not  be  copied  bv  the  clerk  into  a  book  of  records ;  but, 
at  the  end  of  each  term,  the  clerk  shall  cause  such  printed  opinions  to 
be  bound  in  a  substantial  manner  into  one  or  more  volumes ;  and,  when 
so  bound,  they  shall  be  deemed  to  have  been  recorded,  within  tfie  mean- 
ing of  this  rule. 

29. 

[As  originally  adopted.    See  page  zxxiv.] 


[This  rule  as  originally  adopted  is  tbe  same  as  rale  30,  page  zxzv,  except 
tbat  the  words  "or  territory"  are  omitted  after  tlie  word  "state."] 

31. 

[As  <vlginally  adopted.  See  page  xxxv.  With  the  order  of  the  Supreme 
Coort  establishing  a  table  of  fees  for  the  Circuit  Courts  of  Appeals,  with  the 
following  am^idment,  adc^ited  as  paragraph  7.    See  page  cxxxix.] 

7.  Ordered,  that  the  table  of  fees  and  costs  in  the  Circuit  Courts  of 
Appeals,  established  in  pursuance  of  the  act  of  Congress  of  February 
19,  1897,  by  order  of  January  10,  1898,  be,  and  the  same  is  hereby, 
amended  as  to  the  item  for  "Preparing  the  record  for  the  printer,  in- 
dexing the  same,  supervising  the  printing  and  distributing  the  copies, 
for  each  printed  page  of  the  record  and  index,  .15,"  by  substituting 
twenty-five  cents  in  place  of  fifteen  cents,  for  each  printed  page,  so 
Aat  said  order  as  amended  shall  read  as  follows: 


[As  originally  adopted.    See  page  xxzvL] 

33. 

[As  originally  adopted.    See  page  xzxyL] 


79aaA.- 


34. 

[As  originally  adopted..  See  page  xxxvi.] 
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FOURTH  CIRCUIT. 

[The  rules  as  originally  adopted,  where  identical  with  those  of  the  other 
circuits,  will  be  found  at  pages  xxv-xxxvL  Only  such  originally  ad<^ted 
rules  as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  originally  adopted,  are  given  under  this  head, 
reference  being  made  to  the  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  xxv.] 


[As  originally  adopted.    See  page  xzv.] 


TERMS. 

There  shall  be  held  in  the  city  of  Richmond,  Virginia,  three  regular 
terms  of  this  court;  one  on  the  first  Tuesday  of  February,  one  on  the 
first  Tuesday  of  May,  and  one  on  the  first  Tuesday  of  November,  in 
each  year. 

It  is  ordered,  that  hereafter  special  sessions  of  this  court  be  held  at 
Richmond,  Virginia,  on  the  second  Tuesday  of  every  month  of  the  year, 
except  in  those  months  in  which  regular  terms  of  the  court  are  now 
designated  by  rule  to  be  held.  During  said  sessions  such  orders,  judg- 
ments or  decrees  as  may  be  necessary  concerning  pending  cases  may  be 
considered  and  disposed  of,  opinions  in  cases  theretofore  argued  may 
be  filed  and  decrees  and  judgments  relating  thereto  entered,  mandates 
issued,  and  any  such  further  action  taken  as  is  authorized  by  the  stat- 
ute in  such  case  made  and  provided. 

If  at  any  such  special  session  no  judge  shall  be  in  attendance,  the 
clerk  shall  adjourn  the  court  until  the  next  day,  or  to  such  time  as  the 
senior  circuit  judge  shall  direct,  and  in  case  no  direction  be  made,  to 
the  next  session  or  term  of  the  court. 

[February  16,  1907.] 


[As  originally  adopted.    See  page  xxv.] 

5. 

[As  originally  adopted.    See  page  xxtI.] 

6. 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 
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7. 

ATTORNETS  AND  COUNSELORS. 

All  attorneys  and  counselors  admitted  to  practice  in  the  Supreme 
Court  of  the  United  States,  or  in  any  Circuit  Court  of  the  United 
States,  shall  become  attorneys  and  counselors  in  this  court  on  taking 
an  oatii  or  aflBrmation  in  the  form  prescribed  bv  rule  2  of  the  Supreme 
Court  of  the  United  States,  subscribing  the  roll,  and  on  payment  of  a 
fee  of  $5. 

8. 

[As  originally  adopted.    See  page  xxrii.] 


[As  originally  adopted.    See  page  xxrii.] 

10. 

[As  originally  adopted.    See  page  xxvll.] 

11. 

[As  originally  adopted.    See  page  xxvli.] 

12. 

[As  originally  adopted.    See  page  xxviii.] 

13. 

[As  originally  adopted.    See  page  xxriii.] 

14. 

[As  originally  adopted.    See  page  xxriii.] 

16. 

[As  originally  adopted.    See  page  xxix.] 

16. 

[As  originally  adopted.    See  page  xxlx.] 

17. 
DOCKET. 

1.  The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and 
pending  in  the  court  in  their  proper  chronological  order,  and  shall 
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print  a  docket  containing  all  pending  cases  at  each  term  of  the  court, 
and  such  docket  shall  be  called  at  every  term,  or  adjourned .  term ; 
and  if  a  case  is  called  for  hearing  at  two  terms  successively,  and  upon 
the  call  at  the  second  term  neither  party  is  prepared  to  areue  it,  it  will 
be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellants,  unless 
sufficient  cause  is  shown  for  further  postponement 

2.  All  cases  where  the  record  has  been  printed  and  copies  thereof 
furnished  to  the  counsel  as  provided  in  rule  23  shall  stand  for  argument 
at  the  term  or  adjourned  term  holden  next  after  the  docketing  of  the 
case. 

18. 

[As  originally  adopted.    See  page  xxx.] 

19. 

[As  originally  adopted.    See  page  zxx.] 

20. 

[As  originally  adopted.    See  page  xxzi.] 

21. 

[As  originally  adopted.    See  page  xxzlL] 


[As  originally  adopted.    See  page  zxxii.] 


(Amendment  adopted  May  19,  1898.] 

1.  Hereafter  all  records  shall  be  printed  under  the  supervision  of 
the  clerk,  by  such  printer  and  at  such  rate  as  the  court  may  designate. 

2.  Upon  the  payment  of  the  estimated  cost  of  printing,  together 
with  the  supervising  fees  as  established  by  law  (which  amounts  shall 
be  deposited  with  the  clerk  within  ten  days  after  notice  thereof),  the 
clerk  shall  cause  to  be  printed  thirty  copies  of  the  record,  twenty 
copies  of  which  shall  be  filed  for  the  use  of  the  court,  three  copies 
furnished  to  the  adverse  party,  and  the  remaining  copies  delivered  to 
the  appellant  or  plaintiff  in  eitor  at  least  ten  days  before  the  term  or 
adjourned  term. 

3.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached 
in  the  regular  call  of  the  docket,  the  case  may  be  dismissed. 

5.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  the  printing  of  the  record  and  the  clerk's  fees  for  supervising 
the  same,  shall  be  taxed  against  the  party  against  whom  costs  are 
^iven. 
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[Amendment  adopted  Febrnary  4,  18d2.] 

BRIEFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the 
derk  of  this  court,  at  least  ten  days  before  every  term  or  adjourned 
term,  twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  applica- 
tion, be  furnished  to  each  of  the  counsel  engaged  upon  the  opposite 
side. 

2.  This  brief  shall  contain,  in  order  here  stated : 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged ;  and,  in  cases  brought  up  by  appeal, 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the 
decree  is  alleged  to  be  erroneous.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instructions 
given  or  in  instructions  refused.  When  the  error  alleged  is  to  a  rul- 
ing upon  the  report  of  a  master,  the  specification  shall  state  the  excep- 
tion to  the  report,  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record,  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  at  least  three  days 
before  the  term  or  adjourned  term.  His  brief  shall  be  of  a  like  char- 
acter with  that  required  of  the  plaintiff  in  error  or  appellant,  except 
that  no  specification  of  errors  shall  be  required,  and  no  statement  of  the 
case,  unless  that  presented  by  the  plaintiff  in  error  or  appellant  is  con- 
troverted. 

4.  When  there  is  no  assigfnment  of  errors,  as  required  by  section 
997  of  the  Revised  Statutes,  counsel  will  not  be  heard  except  at  the 
rquest  of  the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded ;  but  the  court,  at  its  option,  may  notice  a  plain 
error,  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion ;  and,  when 
a  defendant  in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  coimsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party;  but,  if  a  printed  brief  or  argtiment  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 
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25. 

[As  originally  adopted.    See  page  zxxir.] 

26. 

[Amendment  adc^ted  Pebraary  4,  1882.] 

FORM   OP   PRINTED   RECORDS.   ARGUMENTS,    AND   BRIEFS. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  this  court 
shall  be  in  small  pica  type,  24  pica  ems  to  a  line,  with  an  index,  and 
a  suitable  cover,  containing  the  title  of  the  court  and  cause,  the  court 
from  which  the  case  is  brought  into  this  court,  and  the  number  of  the 
case.  Size  of  pages  to  be  9Jx6:i  inches,  except  that  in  patent  cases  the 
size  of  the  pages  shall  be  10^x7-5^  inches ;  that  is  to  say,  large  enough 
to  bind  in  copies  of  patent-office  drawings  and  specifications  without 
folding.  So  much  of  the  record  as  was  printed  in  the  court  below  may 
be  used  in  this  court  if  it  conforms  to  this  rule. 

27. 

[Amended  May  29,  1896,  so  as  to  read  as  follows :] 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  derk  shall  cause  to  be  bound  two  copies  of  the  printed  record  in 
every  case,  and  of  all  printed  motions,  briefs  and  arguments  filed  there- 
in ;  one  copy  to  be  carefully  preserved  in  his  office,  and  one  copy  for 
the  use  of  the  court  library. 

28. 

[Amended  May  29,  1896,  so  as  to  read  as  follows :] 
OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall  be  printed  under  the 
supervision  of  the  judge  delivering  the  same,  or  of  one  of  the  circuit 
judges,  the  cost  of  such  printing  to  be  paid  by  the  clerk  out  of  the 
revenues  of  his  office  and  charged  to  the  litigants  in  the  respective 
cases,  to  be  taxed  and  allowed  as  other  costs. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

3.  The  clerk  of  this  court  shall  from  time  to  time  cause  two  sets 
of  the  printed  opinions  of  this  court  to  be  bound  in  a  substantial  manner 
into  volumes,  one  set  to  be  kept  in  the  clerk's  office  and  one  set  to  be 
kept  in  the  court  library, 

29. 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at 
the  term  at  which  judgment  is  entered,  unless  by  special  leave  granted 
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during  the  term ;  and  must  be  printed,  and  briefly  and  distinctly  state 
its  grounds,  and  be  supported  by  a  certificate  of  counsel;  and  will 
not  be  granted,  or  permitted  to  be  argued,  unless  a  judge  who  con- 
curred in  the  judgment  desires  it,  and  a  majority  of  the  court  so 
detemiined.  But  such  petition  shall  not  operate  to  stay  the  mandate 
or  other  process  provided  for  in  rule  32,  except  by  special  order  of  the 
court 

30. 

[As  originally  adopted.    See  page  xxxy.] 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  court,  except 
when  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  al- 
lowed to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed 
by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless 
otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill 
of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court,  or  removed  thereto 
by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be 
paid  before  a  transcript  of  the  record  shall  be  transmitted  to  the  Su- 
preme Court. 

7.  In  pursuance  of  the  act  of  Congress  of  February  19,  1897  (29 
Stat.  536,  c  263),  the  following  table  of  fees  and  costs  in  the  Circuit 
Court  of  Appeals  has  been  established,  to  take  effect  on  the  first  day  of 
March,  A.  D.  1898: 

[See  page  cxxxix.] 


MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  proper 
process,  in  the  nature  of  a  procedendo,  shall  be  issued  to  the  court  be- 
low, for  the  purpose  of  informing:  such  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  such  court  as  to 
law  and  justice  may  appertain.  Such  mandate,  or  other  process,  may 
issue  at  anv  time  on  tlie  order  of  the  court;  but,  unless  otherwise  or- 
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dered,  it  shall  issue  as  of  course  after  the  expiration  of  twenty  days 
from  the  date  of  the  judgment  or  decree. 

83. 

[Ab  originally  adc^ted.  See  page  xzxrl.] 

34. 

MODELS,  DIAGRAMS.  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forminef  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  In  this  court, 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  clerk 
of  this  court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed  in  the 
custody  of  the  clerk  for  the  inspection  of  the  court  on  me  hearing  of 
a  case,  must  be  taken  awajr  by  the  parties  within  one  month  after  the 
case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the 
clerk  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the 
requirements  of  this  rule ;  and,  if  the  articles  are  not  removed  within 
a  reasonable  time  after  the  notice  is  given,  he  shall  destroy  them,  or 
make  such  other  disposition  of  them  as  to  him  may  seem  best 

35. 

[Adopted  May  29,  1908.] 

SATURDAY  CONFERENCE  DAT. 

The  clerk  in  making  his  docket  shall  not  set  down  for  arg^ument 
any  cause  for  any  Saturday  of  the  term  for  which  such  docket  is  in- 
tended, and  this  court  will  meet  on  said  days  for  consultation  only. 


BANKRUPTCY. 

1.  Upon  the  filing  of  the  petition  for  review  as  provided  for  in 
section  24b  of  the  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  July  1,  1898,  the  clerk  of 
this  court  shall  docket  the  cause,  and  shall  forthwith  serve  a  certified 
copy  of  the  petition  upon  the  respondent  or  respondents,  or  his  or  their 
solicitor,  through  the  mail  or  otherwise,  together  with  a  notice  to  the 
respondent  or  respondents,  to  answer,  demur,  or  move  to  dismiss  the 
said  petition,  within  fifteen  days  from  the  date  of  such  notice. 

2.  The  petitioner  shall  cause  a  certified  transcript  of  the  record  and 
proceedings  of  the  bankruptcy  court  of  the  matter  to  be  reviewed  to 
be  filed  in  the  clerk's  ofiice  of  this  court  within  thirty  days  from  the 
date  of  the  filing  of  the  said  petition. 

3.  Upon  the  filing  of  such  transcript  of  the  record  the  derk  of  this 
court  shall  proceed  to  cause  the  record  to  be  printed  as  provided  for  in 
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the  twenty-third  rule  of  this  court  and  furnish  counsel  on  both  sides 
with  three  copies  each. 

4.  And  such  causes  shall  stand  for  hearing  in  their  regular  order. 
But  either  side  may,  upon  ten  days'  notice  given  to  the  opposing  coun- 
sel, have  the  cause  heard,  either  at  term  time,  or  in  vacation,  or  in 
chambers,  upon  the  briefs,  unless  at  its  own  suggestion,  or  for  good 
cause  shown,  the  court  shall  order  oral  argument. 

5.  That  all  causes  coming  up  by  appeal  as  provided  in  section  25  of 
said  bankruptcy  act  shall  stand  for  hearing  in  this  court,  either  in  term 
time  or  in  vacation,  and  may  be  called  up  by  either  party  upon  ten 
days'  notice,  as  provided  in  section  4  of  this  nile. 

6.  All  rules  of  this  court  (except  as  herein  modified)  shall  apply  to 
the  proceedings  in  bankruptcy  to  which  this  rule  relates. 

7.  Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from 
making,  for  special  cause,  orders  diminishing  or  enlarging  the  times 
named  herein,  or  any  other  order  suitable  to  expedite  Sie  proceeding 
or  to  prevent  injustice. 

[Adopted  November  23,  1899.] 

DTSTBITCTIOKfi  A8  TO  TAKIHO  APPEALS,  8UINO  OUT  WBIT8  OF 
EBBOB,  MAEXNQ  UP  BEOOBB8,  ETC. 

METHOD  OF  TAKING  A1>PEALS. 

Writs  of  error  and  citations  are  no  longer  made  returnable  to  the 
terra  day  of  the  appellate  court,  but  are  made  returnable  not  exceeding 
thirty  days  from  the  day  of  signing  the  citation,  whether  that  day> 
which  is  the  return  day,  fall  in  vacation  or  in  term  time ;  and  the  record 
must  be  filed  in  the  clerk's  office  of  this  court  before  the  return  day, 
unless  the  time  be  enlarged  as  provided  in  section  1  of  rule  16.  In 
that  case  the  order  of  enlargement  must  be  filed  with  the  clerk  of  this 
court 

Rule  11,  entitled  "Assignment  of  Errors,"  requires  the  plaintiff  in 
error,  or  appellant,  to  file  with  the  court  below,  with  his  petition  for 
the  writ  of  error  or  appeal,  an  assignment  of  errors,  etc.  This  prac- 
tically abolishes  the  necessity  of  pursuing  the  old  method  of  praying 
appeals  in  "open  court" ;  and  all  appeals  and  writs  of  error  should 
be  prayed  for  by  petition  in  writing  addressed  to  the  court  below,  or 
to  the  judge  in  vacation,  who  allows  the  writ  or  the  appeal,  by  an  order 
in  writing,  approves  the  appeal  or  supersedeas  bond,  and  signs  the 
citation. 

In  cases  brought  up  by  writ  of  error,  from  either  the  Circuit  or 
District  Courts,  the  clerk  of  the  Circuit  Court,  or  the  clerk  of  this 
court,  issues  the  writ  of  error,  which  writ  fixes  the  return  day  of  the 
writ  to  this  court,  and  the  citation  should  bear  the  same  return  day. 
But  in  cases  of  appeal  (in  admiralty  or  in  equity)  the  citation  alone 
fixes  the  return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal,  should 
hereafter  be  taken  in  the  following  manner : 

1.  Petition  in  writing  for  the  appeal,  or  writ  of  error,  addressed  to 
the  court  below,  or  the  judge  thereof  in  vacation. 
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2.  The  petition  must  be  accompanied  with  an  assignment  of  errors, 
and  a  prayer  for  reversal. 

3.  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the  signing 
of  the  citation  by  the  judge  allowing  the  appeal  or  writ. 

4.  Order  in  writing  of  the  judge  allowing  the  writ  of  error  or  appeal. 
6.  Issuing  the  writ  of  error  by  the  clerk  of  the  Circuit  Court,  or  of 

this  court. 

6.  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  the  clerk 
of  this  court,  a  certified  copy  of  the  petition  and  order  allowing  the 
writ,  under  the  seal  of  the  court,  with  a  fee  of  $5  for  issuing  it,  must 
be  transmitted  to  the  clerk  of  this  court,  and  the  writ  will  be  issued 
and  forwarded  to  the  clerk  of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  with  the 
clerk  of  the  lower  court,  and  incorporated  into  and  certified  up  in  the 
record  by  him  to  this  court,  except  the  writ  of  error  and  the  citation, 
the  originals  of  which,  after  having  been  duly  served,  must  be  attached 
to  and  bound  in  the  record  at  their  respective  places.  (For  service  of 
writ  of  error  see  section  1007,  Rev.  St.) 

Rules  of  this  court,  blank  writs  of  error,  appeal  and  supersedeas 
bonds,  citations,  and  orders  of  appearance  may  be  had  of  the  clerks 
of  the  lower  courts  or  of  the  clerk  of  this  court  upon  application. 

^LAJKING  UP  RECORDS. 

In  making  up  a  transcript  of  the  record,  clerks  are  requested  to  make 
a  distinct  title  or  heading  to  each  paper  or  proceeding  copied  into  the 
record,  with  the  date  of  filing  the  same,  or  the  date  of  such  proceed- 
ing, and  to  write  upon  but  one  side  of  the  paper  in  a  clear,  legible 
hand.  And  a  complete  index  should  be  made  and  attached  to  the  rec- 
ord at  the  beginning  of  it. 

In  order  to  have  uniformity,  records  should  be  commenced  with  the 
style  and  the  term  of  the  court  at  which  the  judgment  or  decree  is 
entered,  after  the  following  form: 

''The  United  States  of  America, 

" District  of ,  to  wit: 


"At  a  Circuit  (or  District)  Court  of  the  United  States  for  the  - 


district  of ,  begun  and  held  at  the  court-house  in  the  city  oi 

,  on  the  first  Monday  of ,  being  the day  of  the 

same  month,  in  the  year  of  our  Lord  one  thousand,  nine  hundred 

and . 

"Present :    The  Honorable ,  Circuit  Judge  (or Judge) 

of  the District  of . 

"Among  other  were  the  following  proceedings,  to-wit: 
A.  B.  1  In  Equity  (or) 

V.  f  In  Admiralty  (or) 

C.  D.  J  At  Law. 

"Bill  of  Complaint  (or) 
"Libel  (or) 
"Declaration  (or  Complaint) 

"Filed ,  190—  (date  of  filing)." 

(Copy  same  with  endorsements,  and  any  accompanying  papers  and 
exhibits,  and  so  on  with  every  paper  or  proceeding  in  the  case.) 
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Every  paper  or  proceeding  should  have  a  proper  heading  or  title 
stating  what  follows,  and  the  date  of  the  filing  of  the  paper,  or  of  the 
proceeding. 

A  complete  record,  as  required  by  rule  14,  must  be  made  in  all  cases 
(for  record  in  admiralty  cases  see  section  6  of  that  rule),  but  as  to  the 
general  order  of  making  up  a  record,  the  following  examples  are  given : 


In  Equitt. 

I  Style    of    Court    as 

Above. 
2.  Bill    of    Ck)mplaiDt, 

etc. 
Z.  Process. 

4.  Marshal's  Return. 

5.  Answer. 

a  Replication. 

7.  Ttotimony  and  Ex- 
hibits for  Com- 
plainant. 

S.  Testimony  and  Ex- 
hibits for  Defend- 
ant 

9.  Testimony   and   Ex- 
hibits in  Rebuttal 
(if  any), 
la  Opinion. 

11.  Decree. 

12.  Petition  for  Appeal. 

13.  Assignment  of    Er- 

rors. 

14.  Appeal     Bond     and 

Approval. 

15.  Order  Allowing  Ap- 

peal, 
m  Citation. 
17.  Clerk's  Certificate. 


In  Admibaltt. 

1.  Style    of   Court    as 

Above. 

2.  Libel. 

3.  Process. 

4.  Marshal's  Return. 

5.  Claim. 

a  Stipulation. 

7.  Answer. 

8.  Testimony  and  Ex- 

hibits   for    Libel- 
lants. 

9.  Testimony   and   Ex- 

hibits    for     Re- 
spondent 

10.  Testimony   and   Ex- 

hibits in  Rebuttal 
(if  any). 

11.  Opinion. 

12.  Decree. 

13.  Petition  for  Appeal. 

14.  Assignment    of    Er-' 

rors. 

15.  Appeal     Bond     and 

Approval. 

16.  Order  Allowing  Ap- 

peal. 

17.  Citation. 

18.  Clerk's  Certificate. 


At  Law. 

1.  Style   of   Court   as 

Above. 

2.  Declaration. 

3.  Process. 

4.  Marshal's  Return. 

5.  Plea   or   Demurrer. 

etc. 

6.  Joining  of  Issue. 

7.  Impaneling  Jury. 

8.  Verdict 

9.  Judgment 

10.  Bill  of  Exceptions. 

11.  Petition  for  Writ  of 

Error. 

12.  Assignment    of    Er- 

rors. 

13.  Bond  and  Approval. 

14.  Order      Allowing 

Writ 

15.  Writ  of  Error. 
IG.  Citation. 

17.  Clerk's  Certificate. 


The  numerical  order  of  the  above  list  of  proceedings  may  be  trans- 
posed whenever  the  order  of  the  proceeding  is  different. 

It  is  impossible  to  give  information  and  direction  to  cover  the  de- 
tails of  every  case  for  there  are  not  two  cases  alike ;  but  the  above  cov- 
ers the  substantial  parts  of  every  case. 

While  a  full  record  is  necessary,  yet  it  is  expected  that  counsel  on 
both  sides  will  exercise  care  that  no  matter  not  necessary  to  a  full  and 
complete  review  of  the  case  shall  be  put  into  the  record.  Whenever 
any  agreement  shall  be  entered  into  by  counsel  with  regard  to  the 
"^ng  up,  or  the  printing  of  the  record  under  rule  23,  the  agreement 
must  be  copied  into  the  record. 

In  making  up  records  in  admiralty  cases  the  following  should  be 
omitted  (see  rule  62  of  the  Supreme  Court,  in  admiralty) : 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are  merely 
preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor,  their  cap- 
tions, and  certificates  of  their  being  sworn  to,  unless  some  exception 
to  a  deposition  in  the  district  court  was  founded  on  some  one  or  more 
of  these ;  in  which  case,  so  much  of  either  of  them  as  may  be  involved 
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in  the  exception  shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient 
to  give  the  name  of  the  witness  and  to  copy  the  interrogatories  and 
answers,  and  to  state  the  name  of  the  commissioner,  and  the  place 
where  and  the  date  when  the  deposition  was  sworn  to ;  and,  in  copy- 
ing all  depositions  taken  on  interrogatories,  the  answer  shall  be  in- 
serted immediately  following  the  question. 

All  records  are  transmitted  to  the  appellate  court  by  order  of  the 
court  below;  and  if  such  order  is  not  expressed  in  writing,  it  is  im- 
plied, and  the  clerk  should  always  enter  immediately  preceding  his 
certificate  the  following  order : 

"And  thereupon  it  is  ordered  by  the  court  here  that  a  transcript  of 
the  record  and  proceedings  in  the  cause  aforesaid,  togfether  with  all 
things  thereunto  relating,  be  transmitted  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Circuit ;  and  the  same  is  trans- 
mitted accordingly. 

"Teste :  ,  Clerk." 

Then  comes  the  general  certificate  of  the  clerk,  in  the  usual  form, 
that  the  foregoing  is  a  full  and  true  record,  etc.,  with  the  seal  of  the 
court  attached. 

DOCKETING   CASES   AND   PRINTING   RECORDS. 

Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon  the 
calendar  for  argument  at  the  next  term,  or  adjourned  term,  occurring 
thereafter,  provided  the  record  has  been  or  can  be  printed  ten  days  be- 
fore the  said  term  or  adjourned  term,  as  provided  in  rule  23.  All 
records  must  be  printed  imder  the  supervision  of  the  clerk  of  this  court. 

Counsel  transmitting  a  record  to  this  court  must  accompany  the 
same  with  an  order  for  their  appearance  for  the  appellant  or  plaintiff 
in  error,  and  also  with  a  deposit  of  $25  for  account  of  costs  of  this 
court,  and  the  names  and  addresses  of  the  attorneys  on  both  sides. 

The  clerk  of  this  court  will,  immediately  upon  a  record  being  filed, 
send  to  the  counsel  an  estimate  of  the  cost  of  printihg,  supervising  fees, 
etc.,  which  amount  must  be  deposited,  either  in  cash  or  by  New  York 
exchange,  with  the  clerk  within  ten  days  after  notice.     See  rule  23. 

It  is  important  that  records  should  be  made  up  and  forwarded  to 
this  office  as  promptly  as  possible  after  the  appeal  or  writ  of  error  is 
allowed,  and  not  held  until  the  near  approach  of  the  next  term. 

Defendants  in  error,  or  appellees,  are  required  to  make  a  deposit  of 
$20.00,  at  the  time  of  entering  their  appearance  by  attorney,  for  account 
of  costs  to  be  incurred  by  them  in  this  court.  In  case  of  affirmance,  or 
dismissal,  when  all  costs  shall  have  been  paid  by  the  plaintiff  in  error, 
or  appellant,  the  said  deposit  will  be  returned.  This  is  applicable  to 
all  cases  except  when  the  United  States  is  defendant  in  error  or  ap- 
pellee. 
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FIFTH  CIRCUIT. 

[The  rules  as  originally  adopted,  where  identical  with  those  of  the  other 
drcolts,  will  be  formd  at  pages  xxv-xxxvl.  Only  such  (Mriglnally  adopted 
roles  as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  r<q[>eal8  of  the  rules  as  originally  adopted,  are  given  under  this 
bead,  reference  being  made  to  the  others  in  their  proper  places.] 

!• 

[As  originally  adopted.    See  page  xxv.] 

2. 

[As  originally  adopted.    See  page  xxr.] 

8. 

[Ordered  January  12, 1905,  that  rule  3  be  amended  so  as  to  read  as  follows :] 

A  session  of  this  court  shall  be  held  annually  at  the  city  of  Atlanta, 
Georgia,  on  the  first  Monday  in  October ;  at  the  city  of  Montgomery, 
Alabaina,  on  the  third  Monday  in  October;  at  the  city  of  Ft.  Worth, 
Texas,  on  the  first  Monday  in  November ;  at  the  city  of  New  Orleans, 
Louisiana,  on  the  third  Monday  in  November,  and  shall  be  adjourned 
to  such  other  time  and  places  as  the  court  may  from  time  to  time  order 
and  designate. 

4. 

[As  originally  adopted.    See  page  xxt.    See,  also,  rule  36,  page  Ixxxv.] 

6. 

rrbis  rule  as  originally  adopted  reads  as  follows:] 

JLERK. 

1.  The  clerk's  office  shall  be  kept  in  the  city  of  New  Orleans. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  in 
this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an 
oath  in  the  form  prescribed  by  section  794  of  the  Revised  Statutes, 
and  shall  give  bond  in  the  sum  of  ten  thousand  dollars  ($10,000),  and 
with  sureties  to  be  approved  by  the  court,  faithfully  to  discharge  the 
duties  of  his  office,  and  seasonably  to  record  the  decrees,  judgments, 
and  determinations  of  the  court.  A  copy  of  such  bond  shall  be  en- 
tered on  the  journal  of  the  court,  and  the  bond  shall  be  deposited  for 
safe-keeping.as  the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court  room  or  from  the  office  without  an  order  from  the 
court 
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6. 

MARSHAL,  CRIER,  AND  OTHER  OFFICJERS. 

The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may, 
from  time  to  time,  order. 

7. 

ATTORNEYS  AND  COUNSELORS. 

All  attorneys  and  counselors  admitted  to  practice  in  the  Supreme 
Court  of  the  United  States,  or  any  Circuit  Court  of  the  United  States, 
upon  filing  certificate  of  such  admission  with  the  clerk  of  this  court,  and 
upon  taking  an  oath  or  affirmation  in  the  following  form,  viz : 

"I, ,  do  solemnly  swear  (or  affirm)  that  I  will  demean  myself  as  an  at- 
torney and  counselor  of  this  court  uprightly,  and  according  to  law,  and  that 
I  will  support  the  Constitution  of  the  United  States." 

— (a  copy  of  which  shall  be  filed  with  the  clerk),  shall  become  attorneys 
and  counselors  of  this  court;  provided,  however,  that  any  attorney 
or  counselor  eligible  to  admission  as  an  attorney  and  counselor  of 
this  court  may  be  admitted  to  practice,  on  motion  in  open  court,  upon 
taking  the  oath  or  affirmation  as  prescribed,  and  subscribing  the  roll. 

On  each  admission  the  clerk  will  collect  ten  dollars  ($10.00)  to  be 
applied  to  the  purchase  of  law  books  for  the  use  of  the  court  and  bar. 

[As  amended  December  18,  1900.] 

8. 

[As  originally  adopted.    See  page  xxvii.] 


9. 

[As  originally  adopted.    See  page  xxvii.] 

10. 

[As  originally  adopted.    See  page  xxvii.] 

11. 

[As  originally  adopted.    See  page  xxvii.] 

12. 

[As  originally  adopted.    See  page  xxviiL] 

IS. 

[As  originally  adopted.    See  page  xxvUL] 
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14. 

WRITS  OF  ERROR,  APPEALS.  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  di- 
rected shall  make  a  return  of  the  same  by  transmitting  a  true  copy 
of  the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  pro- 
ceedings in  the  case,  under  his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with 
the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper ;  and  this  court  will  receive  and  consider  such  original 
papers  in  connection  with  the  transcript  of  the  proceedings. 

[Ordered,  January  12,  1905,  that  paragraph  5  of  rule  14  be  amended  so  as 
to  read  as  follows :] 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable 
and  the  transcript  filed  in  the  clerk's  office  at  New  Orleans  not  exceed- 
ing thirty  days  from  the  day  of  signing  the  citation,  whether  the  return 
day  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day. 

Provided,  however,  that  appeals  taken  from  interlocutory  decrees 
under  the  seventh  section  of  the  act  entitled  "An  act  to  establish  Circuit 
Courts  of  Appeals  and  define  and  regulate  in  certain  cases  the  jurisdic- 
tion of  the  courts  of  the  United  States  and  for  other  purposes,"  ap- 
proved March  3,  1891,  and  amendments  thereto,  shall  be  made  return- 
able not  exceeding  ten  days  from  the  day  of  taking  the  same. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  62  of  the  su- 
preme court 

15. 

[As  originally  adopted.    See  page  xxix.] 

16. 

[This  rule  was  amended  April  23,  1895,  by  adding  to  It  section  4  below.  It 
was  farther  amended  June  20,  1895,  by  striking  out  of  paragraph  1  the  words 
in  brackets.    The  whole  rule  now  reads  as  follows:] 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case,  and  file  the  record  thereof  with  the  clerk  of  this  court,  by 
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or  before  the  return-day,  whether  in  vacation  or  in  term-time.  But, 
for  good  cause  shown,  [the  justice  or  judge  who  signed  the  citation, 
or]  any  judge  of  this  court,  may  enlarge  the  time  by  or  before  its  ex- 
piration, the  order  of  enlargement  to  be  filed  with  the  clerk  of  this 
court  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause 
docketed  and  dismissed,  upon  producing  a  certificate,  whether  in  term- 
time  or  vacation,  from  the  clerk  of  the  court  wherein  the  judgment  or 
decree  was  rendered,  stating  the  case,  and  certifying  that  such  writ  of 
error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case 
shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case 
and  file  the  record  after  the  same  shall  have  been  docketed  and  dis- 
missed under  this  rule,  unless  by  order  of  this  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and, 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clt!rk 
of  this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of 
time  above  limited  and  prescribed  by  this  rule,  or  by  the  defendant 
in  error  or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  ar- 
gument at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docket- 
ing the  case  shall  be  entered. 

4.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
case  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfaction  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf. 

!?• 

[As  originally  adopted.    See  page  tttJ 
See  additional  rule  35,  page  Ixxxlv. 

18, 

[As  originally  adopted.    See  page  xxz.] 

19. 

[As  originally  adopted.    See  page  xxz.] 

20. 

[As  originally  adopted.    See  page  zxxi.] 

21. 

[As  originally  adopted.    See  page  xxxil.] 
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22. 

[As  orls^lnally  adopted.    See  page  xzxilj 

23. 

[Ordered,  January  12,  1905,  that  paragraph  1  of  mie  23  be  amended  so  as 
to  read  as  follows :] 

PRINTING  RECORDS. 

1.  The  clerk  shall,  upon  the  docketing  of  a  case,  forthwith  cause  an 
estimate  to  be  made  of  the  cost  of  printing  the  record  and  of  his  fee 
for  preparing  it  for  the  printer  and  supervising  the  printing,  and  shall 
notify  the  party  docketing  the  case  of  the  amount  of  the  estimate.  If 
he  shall  not  pay  it  within  fifteen  days  in  ordinary  cases,  and  within  three 
days  in  preference  cases,  after  the  date  of  such  notice,  the  derk  shall 
notify  the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall  pay 
it,  and  for  want  of  sudi  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  for  hearing,  the  case  may  be  dismissed  at  the 
discretion  of  the  court 

[Paragrapbs  2-4,  inclusive,  as  amended  May  11,  1897.] 

2.  The  derk  shall  cause  the  record  in  all  cases  to  be  printed  forth- 
with after  the  payment  of  such  estimate,  and  shall  immediately  there- 
after furnish  to  the  counsel  of  each  party  whose  appearance  shall  have 
been  entered,  three  copies  of  the  printed  record,  takmg  a  receipt  there- 
for, and  the  parties  may,  by  written  stipulation  filed  prior  to  the  print- 
ing of  the  record,  agree  that  only  parts  of  the  record  shall  be  prmted, 
and  the  same  may  be  heard  only  on  the  parts  so  printed,  but  the  court 
may  direct  the  printing  of  other  parts  of  the  record. 

3.  The  clerk  shall  not  take  to  the  printer  the  original  transcript  on 
file,  but  shall  cause  copies  to  be  made  for  the  printer  of  such  onginal 
papers  sent  up  under  rule  14,  or  other  original  papers,  as  are  necessary 
to  be  printed. 

4.  The  derk  shall  cause  at  least  twenty-five  copies  of  the  record  to 
be  printed,  and  may  print  a  larger  number  on  the  request  of  either 
party  on  payment  of  the  amount  necessary  for  the  prmting  of  such 
extra  copies. 

[Ordered,  December  8,  1905,  that  paragraph  5  of  rule  23  be  amended  so  as 
to  read  as  follows:] 

5.  The  derk  shall  supervise  the  printing  and  see  that  the  printed 
record  is  properly  indexed.  There  shall  be  omitted  from  the  printed 
transcripts  the  following : 

(1)  Commissions  to  take  testimony,  and  the  formal  captions  to  all 
depositions  and  the  certificates  of  commissioners  as  to  the  taking  of 
the  depositions,  except  in  cases  where  objections  have  been  made  to 
the  depositions  on  account  of  defects  in  caption  or  certificate. 

(2)  All  process  in  the  nature  of  subpoenas,  citations,  summons  and 
subpoenas  in  diancery,  unless  from  the  assignment  of  errors  it  ap- 
pears that  some  issue  is  raised  which  makes  it  necessary  for  the  court 
to  inspect  such  writs,  and  then  only  such  as  are  involved. 

79C.CJL-^ 
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In  every  transcript  wherein  any  pleading,  exhibit  or  other  paper  ap- 
pears at  more  than  one  place,  such  pleading,  exhibit  or  other  paper  shall 
be  printed  at  the  place  it  first  appears  in  said  transcript  and  not  there- 
after; but  the  omission  shall  be  indicated  by  apt  notations  and  ref- 
erences to  the  pages  of  the  printed  record  where  it  appears. 

The  clerk  shall  distribute  the  printed  copies  to  the  judges  of  the 
court  and  to  the  reporter  from  time  to  time,  as  required.  If  the  cost 
of  printing  the  record,  together  with  the  clerk's  fee  for  supervising 
the  same,  shall  be  less  than  the  amount  estimated  and  paid,  the  dif- 
ference shall  be  refunded  by  the  clerk  to  the  party  paying  the  same.  If 
the  actual  cost  and  the  clerk's  fee  shall  exceed  the  clerk's  estimate, 
the  amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall 
deliver  or  file  the  printed  record  or  any  copies  thereof. 

[Paragraphs  6  and  7  as  amended  May  11,  1897.] 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
of  the  costs  of  the  printing  of  the  record  and  of  the  clerk's  fee  for 
supervising  the  same  shall  be  taxed  against  the  party  against  whom 
costs  are  g^ven,  and  shall  be  inserted  m  the  body  of  the  mandate  or 
other  proper  process. 

7.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of 
the  printed  record  so  far  as  the  same  may  be  of  proper  size  and  type, 
any  portions  which  may  have  been  printed  in  any  other  court,  and 
also  printed  copies  of  patents  and  exhibits,  allowing  the  party  fur- 
nishing the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to 
be  added  to  and  form  a  part  of  the  costs  of  printing. 

24. 

[Ordered,  January  12,  1905,  that  paragraph  1  of  rule  24  be  amended  so  as 
to  read  as  follows:] 

BRIEFS. 

1.  The  counsel  for  the  plaintiflf  in  error,  appellant  or  petitioner  shall 
file  with  the  clerk  of  this  court,  at  least  fifteen  days  in  ordinary  cases, 
and  in  five  days  in  preference  cases,  before  the  case  is  called  for  argu- 
ment, twenty  copies  of  a  printed  brief,  one  to  be  signed  in  handwriting 
by  an  attorney  of  this  court,  who  has  entered  an  appearance  in  the 
case.  One  copy  of  the  brief  shall,  on  application,  be  furnished  to  each 
of  the  counsel  engaged  upon  the  opposite  side. 
[Paragraph  2  stands  as  originally  adopted.  See  page  xxxiii.] 
[Ordered  that  paragraph  3  of  rale  24  be  amended  so  as  to  read  as  follows :] 

3.  The  counsel  for  defendant  in  error,  appellee  or  respondent  shall 
file  with  the  clerk  of  this  court,  at  least  five  days  before  the  case  is 
called  for  argument  in  ordinary  cases,  and  before  the  case  is  called  for 
argument  in  preference  cases,  twenty  copies  of  a  printed  brief.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the  plaintiff  in 
error,  appellant  or  petitioner,  except  that  no  specification  of  errors  shall 
be  required  and  no  statement  of  the  case,  unless  that  presented  by  the 
plaintiff  in  error,  appellant  or  petitioner  is  controverted. 

[Paragraphs  4,  5,  and  6  stand  as  originally  adopted.    See  page  zzzlU.] 


Digitized  by  VjOOQIC 


FIFTH   CIRCUIT.  IXXXiii 

25. 

[This  nile  was  amended  Febniary  27, 1894,  so  as  to  read  as  follows :] 
ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when  there  are 
cross  appeals  they  shall  be  argued  together  as  one  case,  and  the  plain- 
tiff in  the  court  below  shall  be  entitled  to  open  and  conclude  the  ar- 
gument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  One  hour  will  be  allowed  for  the  plaintiff  in  error  or  appellant  to 
open  and  present  his  case,  and  one  hour  will  be  allowed  to  the  defend- 
ant in  error  or  appellee  to  answer;  thirty  minutes  will  then  be  al- 
lowed to  the  plaintiff  in  error  or  appellant  to  reply.  No  more  time 
will  be  allowed  for  argument  without  special  leave  of  the  court 


FORM  OF  PRINTED  ARGUMENTS   AND  BRIEFS. 

All  arguments,  briefs,  motions  and  petitions  for  rehearing  printed 
for  the  use  of  the  court  must  be  printed  on  white  book  paper,  size  of 
paper  page,  trimmed,  to  be  6Jx9i  inches;  size  of  type  page  to  be 
4x7  inches,  exclusive  of  folio  line;  margin  to  be  properly  arranged 
with  view  of  rebinding.    Type  must  not  be  smaller  than  long  primer. 

[As  amended  May  29,  1900.] 

27. 

[As  originally  adopted.    See  page  zxzly.] 


[Aa  originally  adopted.    See  page  xxxlv.] 

29. 

[Ordered,  January  12,  1905,  that  rule  29  be  amended  so  as  to  read  as  fol- 
lows:] 

REHEARING. 

A  petition  for  a  rehearing  after  judgment  can  be  presented  only 
during  the  term  at  which  judgment  is  entered,  and  within  twenty  days 
after  such  entry,  unless  by  special  leave  granted  by  the  court,  or  one 
of  the  judges,  and  must  be  printed  and  briefly  and  distinctly  state. its 
groundis  without  argument,  and  be  supported  by  certificate  of  counsel ; 
and  will  not  be  granted  or  permitted  to  be  argued,  unless  a  judge  who 
concurred  in  the  judgment  desiies  it,  and  a  majority  of  the  court  so 
determines. 

30. 

[As  originally  adopted.    See  page  xzxy.] 
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8L 

[As  origlnallj  adopted.    See,  also,  order  of  tiie  supreme  court  establishing 
a  table  of  fees  for  tbe  drcoit  courts  of  appeals,  page  cxxxix.] 


[Ordered,  Janoaiy  12,  1906,  that  rule  32  be  amended  so  as  to  read  as  fol- 
lows:] 

MANDATE. 

Mandates  shall  issue  at  any  time  after  twenty-one  days  from  the 
date  of  the  decision,  unless  an  application  for  a  rehearing  has  been 
granted  or  is  pending.  A  copy  of  the  opinion  of  this  court  shall 
accompany  the  mandate  when  a  new  trial  or  further  proceedings  are 
to  be  had  in  the  lower  court,  and  the  charge  for  such  copy  shall  be 
taxed  in  the  costs  of  the  case. 

Provided,  that  in  all  cases  entitled  to  precedence  in  this  court  under 
section  7  of  the  act  approved  March  3,  1891,  and  amendments  thereto, 
the  mandate  or  other  proper  process  shall  issue  after  the  expiration  of 
seven  days  from  the  date  of  the  decisicn,  unless  otherwise  ordered  by 
the  court  or  one  of  the  judges. 


[As  originally  adopted.    See  page  zxzvL] 

34. 

[As  originally  adopted.    See  page  xxxrl.] 

35. 

[Ordered,  January  12,  1905,  that  rule  35,  adopted  June  23,  1802,  be  amend- 
ed so  as  to  read  as  follows:] 

ORDER  IN  RELATION  TO  ASSIGNMENT  OF  CASES  FOR  HEARING. 

Unless  otherwise  ordered  by  the  senior  circuit  judge,  thirty  days 
prior  to  the  opening  of  a  regular  session  of  this  court  the  clerk  is  di- 
rected to  assign  cases  for  hearing  as  follows : 

At  Atlanta,  Georgia,  four  cases  per  day  for  the  first  three  days  of 
each  week ; 

At  Montgomery,  Alabama,  four  cases  per  day  for  the  first  three 
days  of  each  week ; 

At  Ft.  Worth,  Texas,  four  cases  per  day  for  the  first  three  days  of 
each  week ; 

At  New  Orleans,  Louisiana,  two  cases  per  day  for  the  first  three  days 
of  each  week. 

The  above  assignments  shall  be  made  in  accordance  with  existing 
law  regulating  the  return  of  appeals,  writs  of  error  and  other  appel- 
late proceedings  in  the  Fifth  judicial  circuit,  provided  that  cases  enti- 
tled by  law  to  preference  in  hearing  and  bankruptcy  cases  shall  be  first 
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assigned,  and  cases  whether  preference  or  not  may,  upon  stipulation 
of  the  parties  filed  with  the  clerk,  be  assigned  for  hearing  at  any  other 
place  or  session  of  this  court  designated  in  such  stipulation. 

Except  as  hereinabove  provided,  the  assignment  of  cases  at  New 
Orleans,  Louisiana,  shall  be  grouped  by  states,  so  as  to  permit  the 
bearing  of  cases  from  one  state  before  the  cases  from  the  next  state 
in  order  shall  be  called. 

36. 

rrbe  following  mle  was  ad(^ted  Jone  23. 1892:] 

ASSIGNMENT  OF  JUDGES. 

It  IS  ordered  that,  whenever  a  full  bench  of  three  judges  shall  not 
be  made  up  by  the  attendance  of  the  associate  justice  of  the  supreme 
court  assigned  to  the  circuit  and  of  the  circuit  judges,  so  many  of  the 
district  judges  in  the  order  of  the  seniority  of  their  respective  com- 
missions, and  qualified  to  sit,  as  may  be  necessary  to  make  up  a  full 
court  of  three  judges,  are  hereby  designated  and  assigned  to  sit  in 
this  court:  provided,  however,  that  the  court  may  at  any  time,  by 
particular  assignment,  designate  any  district  judge  to  sit  as  afore^ 
said. 

37. 

(Tbe  foUowing  rule  was  adopted  June  11, 1897 :] 

WRITS  OP  ERROR  IN  CRIMINAL  CASES. 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any  district  or 
circuit  court  of  the  United  States  within  this  circuit,  which  may  be 
reviewed  under  the  provisions  of  the  act  of  March  3,  1891,  creating 
this  court,  and  the  act  of  congress  amendatory  thereof,  approved 
January  20,  1897,  may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  by  either  of  the  circuit  judges, 
or  by  any  district  judge  who  presided  on  the  trial,  and  the  proper 
security  be  taken,  and  3ie  citation  be  signed  by  him,  and  he  may  also 
grant  a  supersedeas  and  stay  of  execution  or  proceedings  pending  the 
determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  any  criminal  case  as  afore- 
said, the  circuit  court  or  district  court,  before  which  the  accused  was 
tried,  or  the  trial  judge,  or  the  circuit  justice  assigned  to  the  circuit,  or 
either  of  the  circuit  judges,  shall  have  the  powier,  after  the  citation 
has  been  duly  served,  to  admit  the  accused  to  bail  in  such  amount 
as  may  be  fixed,  such  bail  bond  to  be,  as  near  as  may  be,  in  the  form 
prescribed  in  the  appendix  to  these  rules. 

APPENDIX  TO  RULE  87. 
[Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Caaes.] 
Know  an  men  by  these  presents: 

That  we, ,  as  principal,  and ,  as  sureties,  are  held  and  firmly 

hound  unto  the  United  States  of  America  in  the  full  and  just  sum  of 

dollars,  to  be  paid  to  tbe  said  United  States  of  America,  to  which  payment 
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well  and  truly  to  be  made  we  bind  ourselves,  our  belrs,  executors,  and  ad- 
ministrators, jointly  and  severally,  by  tbese  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  in  tbe  year  of  our 

Lord  one  thousand  eight  hundred  and  ninety . 

Whereas,  lately  at  the term,  A.  D.  189—,  of  the court  of  the 

United  States  for  the district  of ,  in  a  suit  pending  in  said  court 

between  the  United  States  of  America,  plaintiff,  and ,  defendant,  a  judg- 
ment and  sentence  was  rendered  against  the  said ,  and  the  said 

has  obtained  a  writ  of  error  from  the  United  States  circuit  court  of  appeals 
for  the  Fifth  circuit,  to  reverse  the  judgment  and  sentence  in  the  aforesaid 
suit,  and  a  citation  directed  to  the  said  United  States  of  America,  citing  and 
admonishing  the  United  States  of  America  to  be  and  appear  In  the  United 
States  circuit  court  of  appeals  for  the  Fifth  circuit,  at  the  city  of  New  Or- 
leans, Louisiana,  thirty  days  from  and  after  the  date  of  said  citation^  which 
citation  has  been  duly  served. 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the  said  

shall  appear  In  the  United  States  circuit  court  of  appeals  for  the  Fifth  cir- 
cuit on  the  first  day  of  the  next  term  thereof/  to  ba  held  at  the  city  of , 

on  the  first  Monday  In ,  A.  D.  189—,  and  from  day  to  day  thereafter 

during  said  term,  and  from  term  to  term,  and  from  time  to  time,  until  finally 
discharged  therefrom,  and  shall  abide  by  and  obey  all  orders  made  by  tbe 
said  United  States  circuit  court  of  appeals  for  the  Fifth  circuit  in  said  cause, 
and  shall  surrender  himself  in  execution  of  the  judgment  and  sentence  ap- 
pealed from  as  said  court  may  dhrect,  if  tbe  judgment  and  sentence  of  the 
said court  against  him  shall  be  affirmed  by  the  said  United  States  cir- 
cuit court  of  appeals  for  the  Fifth  circuit,  then  the  above  obligation  to  be  void ; 
^Ise  to  remain  in  full  force,  virtue,  and  effect  [Seal.] 

[Seal.] 

[Seal.] 

Approved: 


Judge  of  the 
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[The  mles  as  originally  adopted,  wliere  identical  with  those  of  the  other 
drcnitB,  will  be  found  at  pages  xxy-xxxvi.  Only  such  originally  adopted 
roles  as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  the  others  in  their  proper  places.] 

1- 

[As  originally  adopted.    See  page  xxv.] 


[As  originally  adopted.    See  page  xxy.] 

8. 

[This  rule,  as  originally  adopted,  appears  In  11  C.  C.  A.,  page  Ixv,  with 
amendments  made  before  the  preparation  of  that  volume.  See  47  Fed.  iy, 
and  59  Fed.  iv.  It  was  further  amended  October  8,  1894  (see  67  Fed.  vill, 
14  C.  C.  A.  iv),  April  2,  1895  (see  66  Fed.  v,  12  C.  C.  A.  iv),  February  10,  1896 
(see  76  Fed.  ill)  and  December  2,  1902.  The  rule,  after  these  several  amend- 
ments, reads  as  follows :] 

TERMS,  HEARING  AND  CONTINUING  OF  CASES. 

1.  One  term  of  this  court  shall  be  held  annually  on  the  Tuesday  aft- 
er the  first  Monday  of  October,  and  adjourned  sessions  on  the  Tuesday 
after  the  first  Monday  of  each  other  month  in  the  year  except  August 
and  September.  At  the  July  session  no  causes  will  be  heard,  except 
upon  special  order  of  the  court. 

A  printed  dodket  containing  all  cases  docketed  and  not  heard  shall 
be  made  by  the  clerk  for  the  October,  January  and  April  sessions. 

2.  All  sessions  of  the  court  shall  be  held  at  Cincinnati  unless  other- 
wise specially  ordered  by  the  court. 

3.  The  court,  on  the  first  day  of  each  session,  except  the  July  session, 
will  begin  calling  the  cases  for  argument  in  the  order  in  which  they 
stand  on  the  docket,  and  proceed  from  day  to  day  during  the  session 
in  the  same  way. 

4.  If  the  parties,  or  either  of  them,  shall  be  ready  when  the  case  is 
called,  the  same  will  be  heard,  provided  that  the  time  within  which  to 
file  briefs  has  expired. 

But  a  case  may  be  continued  once  by  agreement  of  counsel  in  open 
court  or  by  stipulation  filed  in  the  clerk's  office  to  any  session  during 
the  term.  Subsequent  continuances  must  be  made  by  the  court  on  mo- 
tion for  cause  shown;  and  engagements  of  counsel  in  other  courts 
will  not  be  considered  good  cause  for  continuance. 

5.  Each  day's  calendar  shall  consist  of  the  six  cases  next  in  order 
after  the  case  last  submitted  on  the  previous  day,  but  the  calendar  will 
not  include  any  case  continued  or  passed  by  the  court  or  stipulation  of 
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counsel  before  the  adjournment  of  court  on  the  previous  day.  The 
calendar  for  each  day  shall  be  exhibited  in  the  clerk's  office  at  the  ad- 
journment of  court  on  the  previous  day.  Counsel  choosing  to  rely  on 
the  judgment  of  the  clerk  as  to  the  probable  time  of  hearing  of  any 
case,  otherwise  than  as  shown  in  the  day's  calendar  above  provided  for, 
must  do  so  at  their  own  risk. 

6.  Two  or  more  cases  involving  the  same  question  may  by  leave  of 
the  court  or  by  its  order  be  heard  together,  but  they  must  be  argued 
as  one  case. 

7.  For  good  cause  shown,  on  motion  of  either  party,  the  court  may 
advance  any  cause  upon  the  docket  to  be  heard  at  any  session,  even 
though  the  time  permitted  under  the  rules  for  the  filing  of  briefs  may 
not  have  expired  at  the  day  set  for  hearing.  Such  motion  for  the  ad- 
vancement of  causes  will  be  heard  only  upon  five  days'  previous  notice 
to  opposing  coimsel. 

[Promulgated  December  2,  1902.] 

4. 
[As  originally  adopted.    See  page  xxy.] 

6. 

[As  originally  adopted.    See  page  xxvi.] 

[This  role  was  amended  October  22,  1894,  so  as  to  read  as  follows:] 

MABSHAIi,  CRIER,  AND  OTHER  OFFICERS. 

1.  The  crier  and  bailiffs  of  the  court  shall,  before  they  enter  on 
their  duties,  take  an  oath  in  the  form  prescribed  by  section  782  of  the 
Revised  Statutes. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions 
of  the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 

7. 

[This  rule,  as  originally  adopted,  appears  in  47  Fed.  v,  and  11  O.  C.  A*  Ixvl. 
It  was  amended  October  2,  1894,  and  further  amended  November  21,  1898, 
so  as  to  read  as  follows :] 

ATTORNEYS  AND  COUNSELORS. 

All  attorneys  and  counselors  permitted  to  practice  in  the  supreme 
court  of  the  United  States,  or  in  any  circuit  court  of  the  United  States, 
shall  become  attorneys  and  counselors  in  this  court  on  taking  an  oiath 
or  affirmation  as  prescribed  by  rule  2  of  the  supreme  court  of  the 
United  States  and  upon  subscribing  the  roll.  The  fee  for  such  ad- 
mission shall  be  ten  dollars. 

Every  person  taking  the  oath  and  paying  such  fee  shall  be  entitled 
to  a  certificate  of  his  admission,  signed  by  the  clerk. 
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8. 
[Ab  originally  adopted.    See  page  xxrii] 

9. 

[As  originally  adopted.    See  page  xxrll.] 

10. 

[As  originally  adopted.    See  page  xxrii] 

11. 

[As  originally  adopted.    See  page  xxrlt] 


12. 

[As  originally  adopted.    See  page  xxyilL] 

18. 

[As  originally  adopted.    See  page  xxyiil.] 

14. 

[As  originally  adopted.    See  page  xxyiil.] 

16. 

[As  originally  adopted.    See  page  xxix.] 


16. 

[Paragraph  1  of  mle  16  was  amended  November  21,  1898,  so  as  to  read  as 
follows :] 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  plamtiff  in  erfor  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or 
before  the  return  day,  whether  in  vacation  or  in  term  time,  and  at  the 
time  of  filing  the  record  the  plaintiff  in  error  or  appellant  shall  de- 
posit with  the  clerk  the  sum  of  thirty-five  dollars  as  security  for  costs. 
But  for  good  cause  shown,  the  justice  or  judge  who  signed  the  cita- 
tion, or  any  judge  of  this  court,  may  enlarge  the  time  by  or  before 
its  expiration,  the  order  of  enlargement  to  be  filed  with  the  clerk  of  this 
court  If  the  plaintiflF  in  error  or  appellant  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  dock- 
eted and  dismissed,  upon  producing  a  certificate,  whether  in  term  time 
or  vacation,  from  the  clerk  of  the  court  wherein  the  said  judgment  or 
decree  was  rendered,  stating  the  case  and  certifying  that  such  writ  of 
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error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case 
shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case  and 
file  the  record,  after  the  same  shall  have  been  docketed  and  dismissed 
under  this  rule,  unless  by  order  of  the  court. 

(As  originally  adopted.] 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and. 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error 
or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument 
at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docket- 
ing the  case  shall  be  entered. 

17. 

[This  rule  was  amended  October  22,  1894,  and  also  on  Norember  21,  1898, 
fio  OS  now  to  read  as  follows :] 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,  and  such  docket  shall 
be  called  at  every  calendar  session,  as  provided  in  rules  3  and  37.  And 
if  a  case  is  called  for  hearing  at  two  calendar  sessions  successively, 
and  upon  the  call  at  the  second  session  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  ap- 
pellant, unless  sufficient  cause  is  shown  for  further  postponement. 

18. 

[As  originally  adopted.    See  page  xxz.] 

19. 

[As  originally  adopted.    See  page  xxz.] 

20. 

[As  originally  adopted.    See  page  zxzl.] 

21. 

[As  originally  adopted,    gee  page  xxxll.] 
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xci 


[The  portion  of  tbe  role  in  brackets  was  added  by  amendment,  June  22, 
18d3.    Otherwise  tbe  rule  reads  as  originally  adopted.] 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial  the 
defendant  may  have  the  plaintiff  called,  and  the  writ  of  error  or  appeal 
dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called 
for  trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of 
the  plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed 
at  the  cost  of  the  plaintiff. 

[4.  All  causes  shall  stand  for  hearing  when  the  time  allowed  for 
printing  the  records  and  the  briefs  of  both  parties  shall  have  expired : 
provided,  however,  that  causes  may  be  heard  when  the  records  and 
briefs  therein  are  printed,  though  the  time  allowed  for  printing  rec- 
ords and  briefs  may  not  have  expired.] 

23. 

[As  amended.  Paragraph  8  of  tbe  amendment  adopted  October  8,  1894,  es- 
tablishing tbe  clerk's  fees  for  preparing  records,  is  repealed  by  tbe  order  of 
tbe  supreme  court  establishing  a  table  of  fees  for  tbe  circuit  courts  of  ap- 
peals.   See  page  cxxxix.    The  rule  now  reads  as  follows :] 

PRINTING  RECORDS. 

1.  The  clerk  shall  supervise  the  printing  of  all  records,  and  upon 
the  docketing  of  a  case  shall  forthwith  cause  an  estimate  to  be  made 
of  the  cost  of  printing  the  record  and  his  fee  for  preparing  it  for 
the  printer  and  for  supervising  the  printing  thereof,  and  shall  at  once 
notify  the  attorney  for  the  plaintiff  in  error,  or  appellant  of  the 
amount  of  such  estimate,  which  shall  be  paid  to  the  clerk  within  ten 
days  after  such  notice.  If  not  so  paid  the  writ  of  error,  or  appeal, 
may  be  dismissed  upon  the  motion  of  the  opposite  party  or  by  the 
court  of  its  own  motion. 

2.  After  the  payment  to  him  of  such  estimate  the  clerk  shall  cause 
at  least  twenty-five  (25)  copies  of  the  record  to  be  printed  forthwith, 
shall  file  the  same  and  shall  furnish  to  each  of  the  respective  parties 
three  (3)  copies  thereof,  and  take  a  receipt  therefor. 

3.  Parties  may  agree  by  written  stipulation  filed  with  or  prior  to  the 
filing  of  the  record  that  parts  only  of  the  record  shall  be  printed,  and 
the  case  may  be  heard  on  the  parts  so  printed ;  but  the  court  may  direct 
the  printing  of  other  parts  of  the  record. 

The  plaintiff  in  error  or  appellant  may,  within  10  days  after  the 
case  shall  be  docketed  in  this  court,  file  with  the  clerk  a  statement  of 
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the  parts  of  the  record  which  he  thinks  necessary  for  the  considera- 
tion thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of  such 
statement.  The  adverse  party,  within  15  days  after  service  of  such 
statement,  may  designate  in  writing,  filed  with  the  clerk,  additional 
parts  of  the  record  which  he  thinks  material,  and  if  he  shall  not  do  sc 
he  shall  be  held  to  have  consented  to  the  hearing  of  the  parts  desig- 
nated by  the  plaintiff  in  error  or  appellant. 

If  parts  of  the  record  shall  be  so  designated  by  one  or  both  parties,. 
the  clerk  shall  print  those  parts  only,  and  the  court  will  consider 
nothing  but  those  parts  of  the  record. 

If  at  the  hearing  it  shall  appear  that  any  material  part  of  the  rec- 
ord has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dis- 
missed or  such  other  order  made  as  the  circumstances  may  appear  ta 
the  court  to  require. 

If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made 
which  the  court  shall  think  proper. 

If  good  cause  be  shown  the  time  within  which  the  statement  of  the 
parts  of  the  record  is  to  be  filed  with  the  clerk  by  either  party,  as 
above  limited,  may  be  enlarged  by  the  court  in  session  or  by  either 
circuit  judge  if  eligible  to  sit  in  the  cause. 

4.  If  the  cost  of  printing  and  supervision  shall  be  less  than  the 
amount  estimated  and  paid,  the  clerk  shall  refund  the  difference  to 
the  party  paying  the  same.  If  the  cost  is  greater  than  the  estimate 
the  amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall 
file  the  printed  record  or  deliver  any  copies  thereof. 

6.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
amount  paid  for  printing  and  supervision  shall  be  taxed  against  the 
party  against  whom  the  costs  are  given,  and  shall  be  inserted  in  the 
mandate  or  other  proper  process. 

[Paragraph  6  of  rule  23  was  amended  November  21«  1S98.  so  as  to  read  as^ 
follows :] 

6.  In  any  case  where  the  record  shall  have  been  printed  in  the  court 
below,  either  circuit  judge  may,  on  the  written  application  of  the 
plaintiff  in  error  or  appellant,  order  that  such  printed  record  be  used 
in  this  court.  In  such  case  the  judge  shall  require,  as  a  condition 
of  making  the  order,  a  certificate  of  the  clerk  of  this  court  that  the 
record  is  in  accordance  with  the  printing  rules  and  is  properly  in- 
dexed, in  which  case  the  supervision  fee  provided  in  table  of  costs,, 
rule  31,  shall  be  charged  and  collected  by  the  clerk. 

7.  The  clerk  of  this  court  shall  receive  proposals  for  printing,  which 
shall  be  submitted  to  the  senior  circuit  judge,  who  may  in  his  discre- 
tion award  such  printing  to  the  lowest  and  best  bidder,  and  all  such 
printing  shall  be  done  by  the  person  to  whom  the  same  is  so  awarded. 
And  when  a  case  shall  be  heard  upon  a  record  printed  in  the  court 
below  the  cost  for  printing  shall  be  taxed  on  the  basis  of  such  bid  for 
printing,  except  when  the  parties  otherwise  ag^ee. 
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24. 

[Thi8  rale,  with  amendments  down  to  tbe  time  of  preparing  11  C.  C.  A.  for 
tbe  press,  appears  on  page  Ixlx  thereof.  See  66  Fed.  yL  It  was  further 
juoended  February  25,  1896,  so  as  to  read  as  follows :] 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  shall  file  with  the  clerk  of 
this  court  within  twenty-five  days  after  the  filing  of  the  printed  copies 
of  the  record,  as  required  in  rule  23  as  amended,  twenty  copies  of  a 
printed  brief,  one  of  which  shall  on  application  be  furnished  to  each 
of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated: 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief,  within  forty  days 
after  the  filing  of  the  printed  record,  as  required  by  rule  23.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the  plaintiff 
in  error  or  appellant,  except  that  no  statement  of  the  case  shall  be 
required,  unless  that  presented  by  the  plaintiff  in  error  or  appellant 
is  controverted. 

4.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
b  in  default,  the  case  may  be  dismissed  on  motion ;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

5.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 

26. 

[As  originally  adopted.    See  page  xxzlv.] 


UThis  rule  was  amended  January  16,  1892,  so  as  to  read  as  follows:  "Form 
id  printed  records,  arguments,  and  briefs.  All  records,  arguments,  and  briefs 
printed  for  tlie  use  of  this  court  shall  be  in  small  pica  type,  twenty-four 
pica  ems  to  a  line,  thirty-five  lines  to  a  page,  leaded  with  four-to  pica  leads, 
with  an  index  and  a  suitable  cover  containing  the  title  of  the  court  and  cause, 
the  court  from  which  the  case  Is  brought  into  this  court,  and  the  number  of 
the  case.  Size  of  pages  to  be  9^4x6^  inches,  except  that  In  patent  cases  the 
*Iie  of  the  pages  shall  be  10%x7%  inches ;  that  Is  to  say,  large  enough  to  bind 
io  copies  of  patent-office  drawings  and  specifications  without  folding.    Records 
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printed  In  the  courts  below  may  be  filed  and  used  in  this  court  if  they  conforna 
to  this  rule."  It  was  again  amended  January  2,  1894,  so  as  to  read  as  fol- 
lows:] 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 

1.  All  records  shall  be  of  a  uniform  size,  printed  in  small  pica  tjrpe, 
24  pica  ems  to  a  line,  48  lines  to  a  page,  solid,  with  an  index,  and  a 
suitable  cover  containing  the  title  of  the  court  and  cause,  the  court 
from  which  the  case  is  brought  to  this  court,  and  the  number  of 
the  case;  size  of  pages  to  be  9}ix6}i  inches,  except  that  in  patent 
cases  the  size  of  the  pages  shall  be  10^4x75^  inches;  that  is  to  say^ 
large  enough  to  bind  in  copies  of  patent-office  drawings  and  specific 
cations  without  folding. 

2.  All  arguments  and  briefs  of  attorneys  shall  be  printed,  and  con- 
form as  near  as  practicable  to  the  size  of  the  printed  record. 

27. 

[As  originally  adopted.    See  page  zzxIy.] 


[This  rule  as  originally  adopted  appears  in  11  0.  Gw  A.  Ixxi,  47  Fed.  xll. 
It  was  further  amended  October  22,  18W,  so  as  to  read  as  below.  Paragrapl* 
4  of  the  amendment,  establishing  the  clerk's  fees  for  opinions  of  the  court,  has 
been  repealed  by  the  order  of  the  supreme  court  establishing  a  table  of  feeci- 
for  the  circuit  courts  of  appeals,  see  page  cxxxix.] 

OPINIONS  OF  THE  COURT. 

1.  All  Opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  opinions  of  the  court  shall  be  printed  under  the  supervision 
of  the  clerk  by  the  printer  to  whom  the  court  printing  has  been  award- 
ed in  accordance  with  paragraph  7,  rule  23. 

3.  Opinions  printed  under  the  supervision  of  the  clerk  need  not  be 
copied  into  a  book  of  records ;  but  at  the  end  of  each  term  the  clerk 
shall  cause  such  printed  opinions  to  be  bound  in  a  substantial  man- 
ner into  one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 


REHBARINGS. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  with- 
in thirty  days  after  the  day  when  the  printed  opinion  of  the  court  is 
returned  by  the  printer  to  the  clerk,  and  can  be  obtained  by  counsel  for 
the  parties,  (which  date  the  clerk  shall  note  upon  the  appearance 
docket),  unless  by  special  leave  granted  during  such  thirty  days;  and 
must  be  printed,  and  briefly  and  distinctly  state  its  grounds,  and  be 
supported  by  certificate  of  counsel;  and  will  not  be  granted  or  per- 
mitted to  be  argued  unless  a  judge  who  concurred  in  the  judgment  de- 
sires it,  and  a  majority  of  the  court  so  determines. 

[Amendment  adopted  June  22, 18&3.] 
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30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  cal- 
culated and  levied  from  the  date  of  the  judgment  below  until  the 
same  is  paid,  at  the  same  rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  state  where  such  judgment  was  rendered 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings 
on  the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent  in  addition  to  interest  shall  be  awarded  upon  the  amount  of  the 
judgment 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  pa)mient  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless 
otherwise  ordered  by  the  court 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court  it  shall  be  the  duty  of  the 
ckrk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the 
bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the*supreme  court  or  removed  thereto  by 
certiorari  or  otherwise  the  fees  of  flie  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  supreme 
court 

TABLE  OF  COSTS. 
Ordered,  in  pursuance  of  the  act  of  Congress  of  February  19,  1897 
l29  Stat  536,  c  263),  that  the  following  table  of  fees  and  costs  in  the 
Qrcuit  Courts  of  Appeals  be,  and  the  same  is  hereby,  established,  to 
take  effect  on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees 
and  costs  than  those  therein  named  shall  thereafter  be  charged  :• 

*  See  page  czxxix. 
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32. 

[Tfals  rale  as  amended  June  22,  1893,  ai^)ears  In  11  O.  0.  A.  Ixxl,  66  Fed.  tIL 
It  was  further  amended  October  2,  1894,  so  as  to  read  as  follows:] 

MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other 
proper  process  in  the  nature  of  a  procedendo  shall  be  issued,  on  the 
order  of  this  court,  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing  a 
petition  to  rehear  as  defined  by  rule  29;  and  no  mandate  or  other 
process  of  procedendo  shall  issue  when  a  petition  to  rehear  is  pend- 
mg,  unless  specially  ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the  opinion 
filed  in  the  cause  in  which  it  is  issued,  and  the  charge  for  the  same 
shall  be  taxed  in  the  costs  of  the  case. 


[As  originally  adopted.    See  page  xxxtL] 

34 

[As  originally  adopted.    See  page  xxxvl.] 

35. 

[This  additional  mle  was  adopted  Jane  22,  1893 :] 

TESTIMONY  IN  ADMIRALTY  OASES  AFTER  APPEAL. 

In  admiralty  appeals  no  testimony  shall  be  taken  except  under  a 
commission  issued  from  this  court  to  a  clerk  of  a  United  States  court 
or  a  United  States  commissioner,  by  direction  of  the  court,  the  cir- 
cuit justice,  or  either  circuit  judge,  qualified  to  sit  on  appeal  in  said 
case,  after  cause  shown  to  such  court,  justice,  or  judge  that  such 
evidence  is  material  and  necessary,  and  could  not  by  due  diligence 
have  been  produced  at  the  original  hearing.  Such  testimony  shall 
be  taken  only  upon  interrogatories  settled  by  such  court,  justice,  or 
judge,  upon  at  least  ten  days'  previous  notice  to  the  opposing  party 
or  his  attorney  (accompanied  with  a  copy  of  the  proposed  interroga- 
tories), and  upon  cross  interrogatories  to  be  settled  at  the  same  time 
after  five  days'  previous  notice  of  the  same,  with  copy  thereof,  to  be 
served  upon  counsel  oflfering  testimony. 
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rrhls  additional  role  was  promulgated  October  2,  1894 :] 

DISPOSITION  OB*  FEES  NOT  COSTS  IN  CASES. 

All  fees  collected  by  the  clerk  which  are  not  properly  taxable  as 
costs  in  any  case  pending  in  the  court  and  which  are  not  by  law  re- 
quired to  be  deposited  by  him  in  the  treasury  of  the  United  States, 
after  the  pajrment  of  any  deficit  arising  from  the  printing  of  opin- 
ions, shall  constitute  a  fund  to  be  expended  in  the  purchase  of  law 
books  for  the  library  of  the  court  by  the  clerk,  under  the  direction  of 
the  court  And  it  shall  be  the  duty  of  the  clerk  to  render  to  the 
court  for  its  examination  and  approval  a  quarterly  account  of  such 
fees  received  and  disbursed  by  him. 

87. 

(Adopted  Mard^  21,  1S97.] 

APPEAL  OB  WRIT  OF  ERROR  MAY  BE  ALLOWED. 

1.  An  appeal  or  writ  of  error  from  a  circuit  court  or  a  district  court 
to  this  court  in  the  cases  provided  for  in  sections  6  and  7  of  the  act 
entitled  "An  act  to  establish  circuit  courts  of  appeals  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  Unit- 
ed States  and  for  other  purposes,"  approved  March  3,  1891,  and  acts 
to  amend  said  act  approved  February  18,  1895,  and  January  20,  1897, 
may  be  allowed  in  term  time  or  vacation  by  the  circuit  justice  or  by 
either  circuit  judge  within  the  circuit  or  by  any  district  judge  within 
his  district  and  the  proper  security  be  taken  and  the  citation  be  signed 
by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execution 
or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  to  this  court  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime  or  in  any  other  criminal  case  in  which 
it  will  lie,  the  circuit  court  or  district  court,  or  any  justice  or  judge 
thereof,  shall  have  power,  after  the  citation  is  served,  to  admit  the  ac- 
cused to  bail  in  such  amount  as  may  be  fixed. 

[Promulgated  March  21,  1807.] 
79C.aA.— g 
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SEVENTH  CIRCUIT. 

[The  rules  as  originally  adq[)ted,  where  Identical  with  those  of  the  other 
circuits,  will  be  found  at  pages  xxv-xxxvl.  Only  such  originally  adopted 
rules  as  were  not  Identical  with  those  of  the  other  circuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  others  In  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  zxy.] 

2. 

[As  originally  adopted.    See  page  xxv.] 

3. 

[This  rule  as  originally  adopted  read  as  follows:  "Terms.  A  term  of  this 
court  shall  be  held  annually  at  the  city  of  Chicago  on  the  first  Monday  in 
October,  and  continue  until  the  first  Monday  in  October  of  the  succeeding 
year.  Ekich  term  shall  be  adjourned  to  such  tlme^  and  places  as  the  court 
may  from  time  to  time  designate.  The  first  regular  term  shall  commence  on 
the  first  Monday  in  October,  1891.''    It  was  amended,  so  as  to  read  as  follows :] 

TERMS. 

A  term  of  this  court  shall  be  held  annually  at  the  city  of  Chicago  on 
the  first  Tuesday  in  October,  and  continue  until  the  first  Tuescky  in 
October  of  the  succeeding  year.  Every  term  shall  be  adjourned  to  such 
times  and  places  as  the  court  may  from  time  to  time  designate.  Unless 
otherwise  specially  ordered,  the  court  will  hold  at  Chicago  three  ses- 
sions for  the  hearing  of  causes  during  each  term,  beginning  on  the  first 
Tuesdays  in  October,  January  and  May,  respectively. 

QUORUM. 

1.  If,  at  any  term  or  session,  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may  adjourn  the 
court  from  time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may 
adjourn  the  court  from  day  to  day.  If,  during  a  term  or  session,  after 
a  quorum  has  assembled,  less  than  that  number  attend  on  any  day,  any 
judge  attending  may  adjourn  the  court  from  day  to  day  until  there  is 
a  quorum  or  may  adjourn  without  a  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding,  or  process  de- 
pending in  or  returned  to  the  court  preparatory  to  hearing,  trial  or  de^ 
cision  3iereof. 
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5. 

CLERK. 

1  The  clerk's  office  shall  be  kept  at  Chicago. 

2.  The  clerk  shall  not  practice  either  as  attorney  or  counselor,  in  this 
court  or  in  any  other  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an 
oath  in  the  form  prescribed  by  section  794  of  the  Revised  Statutes,  and 
shall  give  bond  in  a  sum  to  be  fixed  and  with  sureties  to  be  approved  by 
the  court,  faithfully  to  discharge  the  duties  of  his  office  and  seasonably 
to  record  the  decrees,  judgments  and  determinations  of  the  court.  A 
copy  of  such  bond  shall  be  entered  on  the  journal  of  the  court,  and  the 
bond  shall  be  deposited  for  safe-keeping  as  the  court  shall  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court  room  or  from  the  office  without  an  order  from  the  court, 

5.  All  fees  collected  by  the  clerk  which  are  not  properly  taxable  as 
costs  in  any  case  and  which  are  not  by  law  required  to  be  by  him  de- 
posited in  the  treasury  of  the  United  States,  shall  constitute  a  fund  to 
be  expended  by  the  clerk  under  the  direction  of  the  court  in  the  pur- 
chase of  law  books  for  the  library  of  the  court. 

6.  The  clerk  shall  keep  an  accurate  and  itemized  account  of  all  mon- 
eys received  by  him  officially,  including  costs  and  fees  in  cases  in  the 
court  and  fees  and  moneys  collected  on  any  account  whatever,  and  shall 
deposit  the  same  as  received  daily  to  his  credit  as  clerk  and  separately 
from  all  individual  accounts  in  a  national  bank  designated  by  the  senior 
judge;  and  at  the  end  of  each  month  and  whenever  required  by  the 
court  or  senior  judge  shall  submit  to  the  senior  judge  a  detailed  re- 
port showing  by  items  all  moneys  received  and  all  paid  out  during  the 
month  and  tiie  total  balances  on  hand  from  each  and  all  sources  of  re- 
ceipt. Each  report  shall  be  accompanied  by  a  statement  over  the  sig- 
nature of  the  cashier  or  other  officer  of  the  bank  in  which  the  deposit  is 
kept  of  the  amount  in  the  bank  to  the  credit  of  the  clerk  at  the  close  of 
the  last  day  included  in  the  report. 

6. 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

1.  The  crier  and  bailiffs  of  the  court,  before  entering  upon  their  du- 
ties, shall  take  an  oath  in  the  form  prescribed  by  section  782  of  the 
Revised  Statutes. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions 
of  the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
may  from  time  to  time  order. 

7. 

ATTORNEYS  AND  COUNSELORS. 

An  attorneys  and  counselors,  admitted  to  practice  in  the  supreme 
court  of  the  United  States  or  in  any  circuit  court  of  the  United  States,. 
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or  in  the  supreme  court  of  a  state  in  this  circuit,  may  become  attorneys 
and  counselors  in  this  court  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  by  rule  2  of  the  supreme  court  of  the  United  States 
(3  Sup.  Ct  V.)*  and  on  subscribing  the  roll 

8. 

[Ab  originally  adopted.    See  page  zzviL] 

9. 

TAs  originally  adopted.    See  page  zztU.] 

10, 

BILL  OF  EXCEPTIONS  AND  TRANSCRIPT. 

1.  The  judges  of  the  circuit  and  district  courts  shall  not  allow  any 
bill  of  exceptions  which  shall  contain  the  charge  of  the  court  at  large 
to  the  jury  in  trials  at  common  law,  and  upon  any  general  exception 
to  the  whole  of  said  charge.  But  the  party  excepting  shall  be  re- 
quired to  state  distinctly  the  several  matters  of  law  in  the  charge  to 
which  he  excepts,  and  those  matters  of  law,  and  those  only,  shall  be 
inserted  in  the  bill  of  exceptions  and  allowed  by  the  court. 

2.  A  bill  of  exceptions  shall  contain  of  the  evidence  only  such  a  state- 
ment as  is  necessary  for  the  presentation  and  decision  of  questions  saved 
for  review,  and  unless  there  be  saved  a  question  which  requires  the  con- 
sideration of  all  the  evidence,  a  bill  of  exceptions  containing  all  the  evi- 
dence shall  not  be  allowed. 

3.  No  document  shall  be  copied  more  than  once  in  a  bill  of  excep- 
tions or  in  a  transcript  of  the  record  of  the  case,  but  instead  there  shall 
be  inserted  a  reference  to  the  one  copy  set  out.  A  motion  for  a  new 
trial  and  orders  and  entries  relating  thereto  shall  not  be  set  out  in  the 
transcript  unless  required  by  written  precipe,  of  which  a  copy  shall 
also  be  set  out. 

4.  The  cost  of  unnecessary  matter  in  the  bill  of  exceptions  or  tran- 
script or  in  the  printed  record  shall  not  be  recovered  of  the  appellee  or 
defendant  in  error,  and  in  its  discretion  the  court  will  in  case  of  dis- 
pute appoint  a  referee  to  determine  and  report  what  was  necessary 
therein;  and  will  tax  the  cost  of  the  reference  as  shall  seem  just 

11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error,  or  appellant,  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assign- 
ment of  errors  which  shall  specify  separately  and  particularly  each  er- 
ror asserted  and  intended  to  be  urged.  No  writ  of  error  or  appeal 
shall  be  allowed  until  such  assignment  of  errors  shall  have  been  filed. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
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dence,  the  specification  of  the  error  shall  quote  the  full  substance  of 
the  evidence  admitted  or  rejected.  When  the  evidence  rejected  is 
oral  testimony  a  written  statement  of  the  substance  of  what  the  wit- 
ness was  expected  to  testify  shall  be  filed  and  brought  to  the  attention 
of  the  court  before  the  retirement  of  the  jury.  When  the  error  alleged 
is  to  the  charge  of  the  court,  each  specification  of  error  shall  set  out  the 
part  referred  to  totidem  verbis,  whether  it  be  in  instructions  given  or 
in  instructions  refused,  and  shall  state  distinctly  the  grounds  of  objec- 
tion to  an  instruction  given.  Such  assignment  of  errors  shall  form 
part  of  the  transcript  of  the  record  and  be  printed  with  it.  When 
this  is  not  done  counsel  will  not  be  heard,  except  at  the  request  of  the 
court,  and  errors  not  assigned  according  to  this  rule  will  be  disregard- 
ed, twt  the  court  at  its  option  may  notice  a  plain  error  not  assigned. 
(Sec  rule  24,  post). 

12. 

[As  originally  adopted.    See  page  xxvlil.] 

13. 

[As  originally  adopted.    See  page  zxviil.] 

14. 
WRITS  OF  ERROR.  APPEALS,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court,  to  which  any  writ  of  error  may  be  directed, 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceedings  in 
the  case  (necessary  to  the  hearing  in  this  court) ,  under  his  hand  and 
the  seal  of  the  court.  The  clerk  may  require  of  the  appellant  or  plain- 
tifiF  in  error  a  written  precipe  stating  in  detail  what  the  transcript  shall 
contain,  and  when  a  precipe  is  filed  shall  insert  a  copy  thereof  in  the 
transcript. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record  shall  have  been  filed, 
containing  in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  depo- 
sitions, and  other  proceedings  necessary  to  the  hearing  in  this  court. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers  of 
any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal, 
such  presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting  and  return  of  such  original  papers  as  to  him  may  seem 
proper,  and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceeding. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  date  on  which  the  appeal  is  allowed. 
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or  the  writ  of  error  issued,  whether  the  return  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day.  If  a  party  be  non- 
resident the  citation  and  any  other  writ  or  notice  necessary  in  the 
prosecution  of  the  appeal  or  writ  of  error  may  be  served  upon  such 
party's  counsel  or  attorney  of  record,  who  for  such  purpose  may  not 
bs  discharged  unless  another  resident  be  designated  of  record  in  the 
case  upon  whom  service  may  be  made. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  supreme 
court 

15. 

[As  originally  adopted.    See  page  xxlx.] 

16. 

[As  originally  adopted.    See  page  xxlx.] 

17. 

DOCKET. 

The  clerk  shall  prepare  calendars  of  causes  for  the  regular  terms  of 
this  court,  to  be  held  on  the  first  Tuesday  of  October  in  each  year,  and 
for  each  adjourned  session;  placing  thereon  in  proper  chronological 
order  only  cases  in  which,  the  record  having  been  printed,  briefs  upon 
both  sides  have  been  filed  seven  days  before  the  beginning  of  the  term 
or  session. 

18. 

[As  originally  adopted.    See  page  xxx.] 

19. 

[As  originally  adopted.    See  page  xxx.] 

20. 

DISMISSING  CASES. 

Whenever  the  parties  to  a  writ  of  error  or  an  appeal  shall,  by  their 
attorneys  of  record,  sign  and  file  with  the  derk  an  agreement  in  writ- 
ing directing  the  case  to  be  dismissed,  and  specifying  the  terms  on 
which  it  is  to  be  dismissed,  in  respect  to  costs,  and  shall  pay  to  the 
clerk  any  fees  that  may  be  due  to  him,  the  clerk  shall  enter  the  case 
dismissed,  and  shall  g^ve  to  either  party  requesting  it  a  copy  of  the 
agreement  filed,  but  no  mandate  or  other  process  shall  issue  without  an 
order  of  the  court 
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MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall 
contain  a  brief  statement  of  the  facts  and  the  object  of  the  motion. 

2.  One-half  hour  on  each  side  shall  be  allowed  for  the  argtmient  of 
a  motion,  and  no  more,  without  special  leave  of  the  court,  granted  be- 
fore the  argimient  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 


PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial  the  other 
party  may  have  the  writ  of  error  or  appeal  dismissed. 

2.  If  the  appellee  or  defendant  in  error  fails  to  appear  when  the 
case  is  called,  the  court  may  proceed  to  hear  arg^ument  on  the  part  of 
the  plaintiflF  in  error  or  appeUant  and  to  give  judgment  according  to 
the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  and  no  brief  on  file  for  the 
appellant  or  plaintiff  in  error,  the  case  shall  be  dismissed  at  the  cost 
of  the  appellant  or  plaintiff  in  error. 


PRINTING  THE  RECORD. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case 
and  filing  the  record  shall  enter  into  an  undertaking  to  the  clerk  with 
surety  to  be  approved  by  the  clerk  for  the  payment  of  all  costs  which 
shall  be  incurred  in  the  cause,  shall  deposit  with  the  clerk  twenty-five 
dollars  to  be  applied  to  the  pa>Tnent  of  costs  and  fees,  and  from  time 
to  time  when  necessary  shall,  on  the  demand  of  the  clerk,  make  further 
deposits  for  that  use. 

2.  The  clerk,  upon  the  docketing  of  a  case,  shall  forthwith  cause  an 
estimate  to  be  made  of  the  cost  of  printing  the  record  and  of  his  fees 
for  preparing  it  for  the  printer  and  for  supervising  the  printing  thereof, 
and  shall  at  once  notify  the  attorney  for  tfie  plaintiff  in  error,  or  appel- 
lant, of  the  amount  of  sudi  estimate,  which  shall  be  paid  to  the  clerk 
within  ten  days  after  such  notice.  If  not  so  paid,  the  writ  of  error  or 
appeal  may  be  dismissed  upon  the  motion  of  the  opposite  party,  or  by 
the  court  of  its  own  motion. 

3.  The  clerk  shall  cause  the  record  in  each  case  to  be  printed  forth- 
with after  the  payment  of  such  estimate,  and  shall  immediately  there- 
after furnish  to  each  of  the  respective  parties  at  least  three  copies 
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of  the  printed  record,  taking  a  receipt  therefor.  The  parties  may,  by 
written  stipulation  filed  with  or  prior  to  the  filing  of  the  record^ 
agree  that  only  parts  of  the  record  shall  be  printed,  and  the  case  will 
be  heard  on  the  parts  so  printed  only,  unless  the  court  shall  direct  the 
printing  of  other  parts. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record 
to  be  printed  and  may  print  a  larger  number  on  the  request  of  either 
party  on  payment  of  the  amount  necessary  for  the  printing  of  such 
extra  copies. 

5.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed 
record  is  indexed  properly,  and  in  a  maimer  to  indicate  briefly  the  char- 
acter of  each  document  and  exhibit  referred  to.  He  shall  distribute 
the  printed  copies  to  the  judges  of  the  court  from  time  to  time  as  re- 
quired. If  the  cost  of  printing  the  record,  together  with  the  clerk's 
fee  for  supervising  the  same,  shall  be  less  than  the  amount  estimated 
and  paid,  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  the  same.  If  the  actual  cost  and  the  clerk's  fee  shall  exceed 
the  estimate,  the  amount  of  the  excess  shall  be  paid  to  the  clerk  before 
he  shall  deliver  or  file  the  printed  record  or  copies  thereof. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
of  the  cost  of  the  printing  of  the  record  and  of  the  clerk's  fee  for  su- 
pervising the  same,  shall  be  taxed  against  the  party  against  whom 
costs  are  given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 
other  proper  process. 

7.  Upon  the  clerk's  producing  satisfactory  evidence  by  affidavit,  or 
by  the  acknowledgment  of  the  parties  or  their  sureties  or  attorneys^ 
of  having  served  a  copy  of  the  bill  of  fees  due  from  them  respectively 
in  this  court  on  such  parties,  their  sureties  or  attorneys,  an  attach- 
ment shall  issue  against  such  parties  or  their  sureties  respectively, 
to  compel  the  payment  of  said  fees. 

8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of  all  records,, 
shall  have  them  printed  in  small  pica  type,  on  clear  white  paper,  with 
a  margin  of  not  less  than  an  inch  and  a  half,  shall  show  by  note  or 
memorandum  on  the  margin  the  time  when  each  pleading  or  docu- 
ment was  filed,  and  at  the  top  of  the  pages  shall  insert  running  titles 
of  their  contents. 

9.  The  briefs  of  attorneys  shall  be  printed,  and  shall  conform  as 
nearly  as  practicable  to  the  size  of  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  collect 
and  file  or  otherwise  preserve  together  one  copy  of  the  printed  record 
and  of  each  brief,  printed  motion  and  argument  submitted  therein. 

11.  In  any  case  where  the  record  shall  have  been  printed  in  the 
court  below,  in  substantial  conformity  to  these  rules,  the  presiding 
judge  may  on  the  application  of  the  plaintiff  in  error  or  appellant  order 
that  such  printed  record  be  used  in  place  of  the  printing  hereinbefore 
provided  for.  But  the  clerk  shall  prepare  and  cause  to  be  printed  and 
attached  to  such  record  an  index,  and  shall  be  paid  the  same  fees  for 
the  indexing  and  supervising  thereof  as  if  printed  under  his  super- 
vision* 
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12.  The  clerk  of  this  court  shall  obtain  sealed  proposals  for  the  print- 
ing hereinbefore  provided  for,  which  proposals  shall  be  submitted  to 
the  senior  circuit  judge  of  the  court,  who  may  award  such  printing  to 
the  lowest  and  best  bidder,  and  all  such  printing  shall  be  done  by  the 
person  to  whom  the  same  is  so  awarded,  except  in  emergencies  when 
printing  may  be  done  by  another  at  the  same  or  less  price.  And 
when  a  case  shall  be  heard  upon  the  record  printed  below,  tiie  costs  for 
printing  shall  be  taxed  on  the  basis  of  actual  cost  not  exceeding  the 
rate  of  the  accepted  bid. 

13.  The  fees  of  the  clerk  of  this  court,  as  prescribed  by  order  of  the 
supreme  court,  made  February  28, 1898,  are  as  follows  ;^* 

24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  this  court,  within  twenty  days  after  the  date  of  the  de- 
Ihrery  by  the  clerk  of  the  printed  record,  twenty  copies  of  a  printed 
brief,  one  of  which  shall,  on  application,  be  furnished  to  each  of  the 
counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated,  and  under  the 
respective  titles,  "Statement  of  Case,"  "Errors  Relied  Upon,"  and 
**Brief  of  Argument :" 

(1)  A  concise  abstract,  6r  statement  of  the  case,  presenting  succinct- 
ly the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged,  and  in  cases  brought  up  by 
appeal  the  specification  shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  be  erroneous.  When  the  error  alleged  is 
to  the  admission  or  to  the  rejection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  specification  shall 
set  out  t"he  part  referred  to  totidem  verbis,  whether  it  be  in  an  instruc- 
tion given  or  in  one  refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master  the  specification  shall  state  the  exception 
to  the  report  and  the  action  of  the  court  upon  it.  Following  each 
specification  there  shall  be  a  reference  by  page  to  the  portion  of  the 
printed  record  on  which  the  question  arises. 

(3)  A  brief  of  the  argument  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  the  defendant  in  error  or  the  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief  within  twenty  days 
after  the  filing  of  the  brief  of  the  plaintiff  in  error  or  appellant.  His 
brief  shall  conform  to  the  requirements  of  this  rule  except  that  no 

1*  See  page  cxxzix. 
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specification  of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant  is  contro- 
verted. Either  party,  at  or  before  the  argument  of  the  cause,  may 
file  a  supplemental  brief  strictly  confined  to  matter  in  reply  to  the  brief 
of  the  opposite  party. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court,  and  errors  not  specified  according  to  this  rule,  and  rule 
11,  ante,  will  be  disregarded;  but  the  court  at  its  option  may  notice 
a  plain  error  involving  the  merits  of  the  case,  though  not  assigned  or 
specified,  and  though  the  question  be  not  saved  according  to  the  strict 
rules  of  practice,  if  it  be  apparent  of  record  that  the  point  was  con- 
tested and  not  waived  in  the  court  below. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  appellant  is  in 
default,  the  case  may  be  dismissed  on  motion,  and  when  a  defendant 
in  error  or  appellee  is  in  default,  he  will  not  be  heard  except  on  con- 
sent of  his  adversary,  or  by.  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  has  been  filed,  only  one  counsel  will  be  heard  for  the 
adverse  party,  but  if  a  printed  brief  or  argument  has  been  filed^  the 
adverse  party  will  be  entitled  to  be  heard  by  two  counsel. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But,  when  there 
are  cross-appeals,  they  shall  be  argued  together  as  one  case;  and  the 
plaintiff  in  the  court  below  shall  be  entitled  to  open  and  conclude 
the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side,  at  their  discretion:  provided,  always, 
that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  arguments. 

[Paragraph  4  adopted  May  24,  1893.] 

4.  Reading  at  length  from  briefs  or  reported  cases  shall  not  be  in- 
dulged. 

26. 

OPINIONS  OF  THE  COURT. 

1.  All  Opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 
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3.  Opinions  printed  under  the  supervision  of  the  judge  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records,  but,  at 
the  end  of  each  term,  the  clerk  shall  cause  such  printed  opinions  to  be 
bound  in  a  substantial  manner  into  one  or  more  volumes,  and  when 
so  bound  they  shall  be  deemed  to  have  been  recorded  within  the  mean- 
ing of  this  rule. 

27. 

REHEARING. 

A  petition  for  rehearing  must  be  filed  within  thirty  days  after  entry 
of  judgment  or  decree,  or  after  filing  of  the  opinion,  shall  be  in  print, 
and  be  served  forthwith  by  copy  upon  the  opposing  party,  who,  within 
twenty  days  from  such  service,  may  file  a  printed  answer,  and  the  pe- 
tition shall  be  determined  witfiout  oral  arguments,  unless  otherwise 
ordered.  If  a  petition  be  not  filed  within  the  time  allowed,  and  upon 
the  overruling  of  a  petition,  the  clerk  shall,  without  special  order,  issue 
the  mandate  of  the  court  to  the  court  below.  Twenty  copies  of  such 
petition  or  answer  shall  be  filed  with  the  clerk  of  this  court. 


28. 

INTlEREST. 

1.  When  a  judgment  for  the  payment  of  money  is  affirmed  by  this 
court,  the  interest  thereon  shall  be  calculated  and  levied  from  the  date 
of  the  judgment  below  until  the  same  is  paid,  and  at  the  same  rate 
that  similar  judgments  bear  interest  in  the  courts  of  the  state  where 
such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent., 
in  addition  to  interest,  shall  be  awarded  on  the  amount  of  the  judg- 
ment 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court. 

29. 

COSTS. 

1.  When  any  suit  shall  be  dismissed  in  this  court,  except  for  want 
of  jurisdiction,  costs  shall  be  allowed  to  the  defendant  in  error  or  ap- 
pellee, unless  otherwise  agreed  by  the  parties. 

2.  In  every  case  of  a  judgment  or  decree  affirmed  in  this  court  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee  unless  otherwise 
ordered  by  the  court. 

3.  In  every  case  of  reversal  of  a  judgment  or  decree  in  this  court 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant  unless  other- 
wise ordered  by  the  court    The  costs  of  the  transcript  of  the  record 
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from  the  court  below  shall  be  taxable  in  that  court  as  costs  in  the 
case. 

4.  No  costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  to  annex  to  the  same 
the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  supreme 
court 


MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other 
proper  process  in  the  nature  of  a  procedendo  shall  be  issued,  on  the 
order  or  by  the  rule  of  this  court,  to  the  court  below,  for  the  purpose 
of  informing  such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice  may  ap- 
pertain. 

31. 

CUSTODY  OP  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
declining  to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  pris- 
oner shsdl  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be  re- 
manded to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  the  custody  of  the  court  or  judge, 
or  be  enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 


MODELS.  DIAGRAMS  AND  EXHIBITS. 

Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  and  in  any  case  pending  in  this  court 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal 
for  the  use  of  this  court  at  least  ten  days  before  the  case  is  heard  or 
submitted;  and  shall  be  taken  away  by  the  parties  within  one  month 
after  the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty 
of  the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 
of  the  requirements  of  this  rule,  and,  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  destroy  or 
make  such  other  disposition  of  them  as  to  him  may  seem  best. 
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.     33. 

LAW  LIBRARY. 

1.  The  library  of  the  court  shall  be  under  the  general  supervision 
and  custody  of  the  clerk  of  the  court. 

2.  No  book  shall  be  removed  from  the  library  except  by  or  upon 
the  written  order  of  a  federal  judge  or  the  Uriited  States  district  at- 
torney for  his  own  use  in  Chicago,  except  that  during  the  sessions  of 
the  court  any  lawyer  who  has  a  case  upon  the  docket,  upon  written 
application  to  the  clerk  and  upon  the  clerk's  written  order,  may  take 
from  the  library  not  exceeding  three  volumes  at  a  time,  being  re- 
sponsible for  the  return  thereof  within  twenty-four  hours,  and  in  de- 
fault of  return  shall  pay  to  the  clerk  for  the  library  fund  twice  the 
value  thereof,  but  if  returned  in  good  condition  one  dollar  for  each 
day's  detention  beyond  the  limited  time. 

3.  Members  of  the  bar  of  the  court  may  have  access  to  the  library 
at  any  time  during  business  hours. 
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EIGHTH  CIRCUIT. 

[The  rules  as  originally  adopted,  where  identical  with  those  of  the  other 
circuits,  will  be  found  at  pages  xxt-xxxvI.  Only  such  originally  adopted 
rules  as  were  not  identical  with  those  of  the  other  cirjcuits,  and  amendments, 
changes,  and  repeals  of  the  rules  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  the  others  in  their  proper  places.] 

1. 

[As  originally  adopted.    See  page  xxv.] 

2. 

[As  originally  adopted.    See  page  xxv.] 

3. 

[This  rule  as  originally  adopted  read  as  follows:  'Terms.  One  term  of 
this  court  shall  be  held  annually  at  the  city  of  St  Louis  on  the  second  Monday 
of  October,  and  shall  be  adjourned  to  such  times  and  places  as  the  court  may 
from  time  to  time  designate."    As  now  amended  it  reads  as  follows:] 

In  accordance  with  the  provisions  of  the  act  of  Congress,  approved 
June  9,  1902,  requiring  the  circuit  court  of  appeals  of  the  Eighth  judi- 
cial circuit  to  hold  a  term  of  court  annually  in  the  city  of  St.  Paul  and 
in  the  city  of  Denver  or  in  the  city  of  Cheyenne,  ordered,  that  rule 
3  of  this  court  be  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows: 

Three  terms  of  this  court  will  be  held  annually,  one  at  the  city  of 
St  Paul  on  the  first  Monday  of  May,  one  at  the  city  of  Denver  on 
the  first  Monday  of  September  and  one  at  the  city  of  St  Louis  on  the 
first  Monday  of  December. 

Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska, 
Iowa,  Kansas,  Missouri,  Arkansas,  Oklahoma  and  the  Indian  Terri- 
tory in  which  transcripts  are  filed  on  or  before  the  1st  day  of  April,  and 
cases  from  Colorado,  Utah,  Wyoming  and  New  Mexico  in  which 
transcripts  and  stipulations  of  the  parties  for  their  hearing  at  tiie  May 
term  in  St.  Paul  are  filed  on  or  before  the  1st  day  of  April,  and  those 
only,  will  be  heard  at  the  succeeding  May  term  of  the  court  in  St  Paul. 

Cases  from  Colorado,  Wyoming,  Utah  and  New  Mexico  in  which 
transcripts  are  filed  on  or  before  the  1st  daj  of  July,  and  cases  from 
the  remainder  of  the  circuit  in  which  transcnpts  and  stipulations  of  the 
parties  for  their  hearing  at  the  September  term  in  Denver  are  filed  on 
or  before  the  1st  day  of  July,  and  those  only,  will  be  heard  at  the  suc- 
ceeding September  term  in  Denver. 

Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska, 
Iowa,  Kansas,  Missouri,  Arkansas,  Oklahoma  and  the  Indian  Terri- 
tory in  which  transcripts  are  filed  on  or  before  the  1st  day  of  Octo- 
ber, and  cases  from  Colorado,  Wyoming,  Utah  and  New  Mexico  in 
which  transcripts  and  stipulations  of  the  parties  for  their  hearing  at 
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the  December  term  in  St.  Louis  are  filed  on  or  before  the  1st  day  of 
October,  and  those  only,  will  be  heard  at  the  succeeding  December 
term  in  St  Louis. 

These  terms  of  the  court  may  be  adjourned  to  such  times  and  places 
as  the  court  may  from  time  to  time  designate. 

[Promulgated  June  16,  1902.] 

4. 

[As  originally  adopted.    See  page  xxy.] 

5. 

[As  originally  adopted.    See  page  xxvi.] 

6. 

[Amended  by  the  omission  of  paragraph  1  as  originally  adopted.] 

MARSHAL,  CRIER,  AND  OTHER  OFFICEEIS. 

The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 

.7. 

[The  first  section  of  this  rule  reads  as  originally  adopted.  The  second  sec- 
tion was  added  by  amendment  June  27,  1892.] 

ATTORNEYS  AND  COUNSELORS. 

1.  All  attorneys  and  counselors  admitted  to  practice  in  the  su- 
preme court  of  the  United   States,  or  in  any  circuit  court  of  the 

-  L'nited  States,  or  in  the  supreme  court  of  any  state  in  this  circuit 
may,  upon  motion  of  some  member  of  the  bar  of  this  court,  be  admit- 
ted as  attorneys  and  counselors  in  this  court  on  taking  an  oath  or  af- 
firmation in  the  form  prescribed  by  rule  2  of  the  supreme  court  of  the 
United  States,  and  on  subscribing  the  roll ;  but  no  fee  shall  be  charged 
therefor. 

2.  And  any  attorney  and  counselor  admitted  to  practice  in  the  courts 
of  highest  original  jurisdiction  in  the  states  and  territories  of  this  cir- 
cuit or  in  the  supreme  courts  of  such  states  and  territories,  or  in  the 
district  or  circuit  courts  of  the  United  States  for  this  circuit,  will  be 
admitted  to  practice  and  enrolled  as  an  attorney  and  counselor  of  this 
court,  upon  furnishing  to  the  clerk  of  this  court  a  certificate  of  a  clerk 
or  judge  of  any  one  of  the  courts  named  that  the  applicant  is  an  at- 
torney of  any  one  of  said  courts ;  and  upon  subscribing  and  forwarding 
to  the  derk  the  following  oath:  "I  do  solemnly  swear  (or  affirm)  that 
I  will  demean  myself  as  an  attorney  and  counselor  of  the  circuit  court 
of  appeals  for  the  Eighth  circuit,  uprightly  and  according  to  law ; 
md  that  I  will  support  the  Constitution  of  the  United  States.  So 
bdpmeGod'' 
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8. 

[As  originally  adopted.    See  page  xzvii.] 

9. 

[As  originally  adopted.    See  page  xxvil.j 

la 

[As  originally  adopted.    See  page  xxvii.] 

11. 

[As  originally  adopted.    See  page  xxvil.] 

12. 

[As  originally  adopted.    See  page  xxvlll.] 

13. 

[As  originally  adopted.    See  page  xxvlii.] 


14- 

[This  rule,  as  originally  adopted,  was  amended  February  10,  1896,  by 
adding  to  the  second  paragraph  the  words  in  brackets.] 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1.  The  cleric  of  the  court  to  which  any  writ  of  error  may  be  direct- 
«ed  shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of 
the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceed- 
ings in  the  case,  under  his  hand  and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal, 
to  review  any  judgment  or  decree,  the  clerk  of  the  court  by  which 
such  judgpnent  or  decree  was  rendered  shall  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case, 
[and  in  cases  at  law  a  complete  copy  of  the  charge  of  the  court  to 
the  jury]. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in 
itself,  and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers  of 
any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper;    and  this  court  will  receive  and  consider  such 
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original  papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  return- 
able not  exceeding  sixty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be  served 
before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  su- 
preme court 

15. 

[As  originally  adopted.    See  page  xzlx.] 

16." 
[As  originally  adopted.    See  page  xxlx.] 

17. 

[As  originally  adopted.    See  page  xxx.] 

18. 

CERTIORAItl. 

No  certiorari  for  diminution  of  the  record  will  be  awarded  in  any 
case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party, 
be  verified  by  affidavit.  And  all  motions  for  such  certiorari  must  be 
made  at  the  first  term  of  the  entry  of  the  case ;  otherwise  the  same  will 
not  be  granted,  unless  upon  special  cause  shown  to  the  court,  accounting 
satisfa^rily  for  the  delay. 

19. 

[As  originally  adopted.    See  page  xxx.] 

20. 
[As  originally  adopted.    See  page  xxxl.] 

21. 

[As  originally  adopted.    See  page  xxxii.] 

>i  A  deposit  of  $25  to  secure  Cicrk's  costs  is  required  before  the  record  in 
t  ctnae  is  filed  and  dodLCted. 

TOaCLA.— h 
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[Amended  by  the  insertion  of  the  words  "in  error  or  appellant^  In  the  third 
line  of  the  first  paragraph.] 

PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the 
defendant  may  have  the  plaintiff  in  error  or  appellant  called  and  the 
writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  in  error  or  appellee  fails  to  appear  when  the 
case  is  called  for  trial,  the  court  may  proceed  to  hear  an  argument  on 
the  part  of  the  plaintiff  in  error  or  appellant,  and  to  g^ve  judgment 
according  to  the  right  of  the  case. 

3.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiflf  in  error  or  appdlant 

23. 

PRINTING  RECORDS. 

1.  The  plaintiff  in  error  or  appellant  may,  within  twenty  days  after 
the  allowance  of  any  writ  of  error  or  appeal,  serve  on  the  adverse  party 
a  copy  of  a  statement  of  the  parts  of  the  record  which  he  thinks  nec- 
essary for  the  consideration  of  the  errors  assigned,  and  file  the  same, 
with  proof  of  service  thereof,  with  the  clerk  of  this  court ;  the  adverse 
party,  within  twenty  days  thereafter,  may  designate  in  writing  and  file 
with  the  clerk  additional  parts  of  the  record  which  he  thinks  material, 
and,  if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a  hear- 
ing on  the  parts  designated  by  the  plaintiff  in  error  or  appellant  If 
parts  of  the  record  shall  be  so  designated  by  one  or  both  of  the  parties, 
the  clerk  shall  print  those  parts  only ;  and  file  court  will  consider  noth- 
ing but  those  parts  of  the  record  in  determining  the  questions  raised 
by  the  errors  assigned.  If  at  the  hearing  it  shall  appear  that  any  ma- 
terial part  of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal 
may  be  dismissed,  or  such  other  order  made  as  the  circumstances  may 
appear  to  the  court  to  require.  If  the  defendant  in  error  or  appellee 
shall  have  caused  unnecessary  parts  of  the  record  to  be  printed,  such 
order  as  to  costs  may  be  made  as  the  court  shall  think  proper. 

2.  On  the  filing  of  the  transcript  in  every  case  the  clerk  shall  cause 
the  same,  or  the  parts  thereof  designated  under  this  rule,  to  be  printed, 
and  shall  furnish  three  copies  of  the  record  so  printed  to  each  party  at 
least  sixty  days  before  the  argument. 

3.  In  cases  brought  to  this  court  in  which  the  record  has  been  print- 
ed and  used  upon  the  hearing  in  the  court  below,  and  which  substantially 
conform  to  the  printed  records  in  this  court,  the  plaintiflf  in  error  or 
appellant  upon  application  to  and  by  leave  of  this  court,  may  furnish 
to  the  clerk  twenty-five  copies  of  such  record,  used  on  tiie  hearing  in 
the  court  below,  to  be  used  in  the  preparation  of  the  printed  record  in 
this  court ;  and  the  clerk's  fee  for  preparing  the  record  for  the  printer, 
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indexing  same,  supervising  the  printing  and  distributing  the  copies, 
shall  be  computed  as  if  said  record  so  furnished  had  been  printed  un- 
der his  supervision. 

4.  The  clerk  shall  be  entitled  to  demand  of  the  plaintiff  in  error  or 
appellant  the  cost  of  printing  the  record  before  ordering  the  same  to  be 
done. 

5.  If  the  record  shall  not  have  been  printed  when  the  case  is  reach- 
ed for  argument,  for  failure  of  the  party  to  advance  the  costs  of  print- 
ing, the  case  may  be  dismissed. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given. 

24. 

[This  rule  as  originally  adopted  reads  as  follows:] 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
flie  clerk  of  this  court,  at  least  forty  days  before  the  case  is  called 
for  argument,  twenty  copies  of  a  printed  brief,  one  of  which  shall, 
on  application,  be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated : 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  succinct- 
ly the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged ;  and,  in  cases  brought  up  by  appeal 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the  de- 
cree is  alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  ad- 
mission or  to  the  rejection  of  evidence,  the  specification  shall  quote  the 
full  substance  of  the  evidence  admitted  or  rejected.  When  die  error 
allied  is  to  the  charge  of  the  court,  the  specification  shall  set  out  the 
part  referred  to  totidem  verbis,  whether  it  be  in  instructions  given  or  in 
instructions  refused.  When  the  error  alleged  is  to  a  ruling  upon  the 
report  of  a  master,  the  specification  shall  state  the  exception  to  the  re- 
port and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  reHed  upon  in  support  of  each  point. 
WTien  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief,  at  least  ten  days  before  the 
case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character  with 
that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specifi- 
cation of  errors  shall  be  required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the 
request  of  the  court;   and  errors  not  specified  according  to  this  rule 
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will  be  disregarded ;   but  the  court,  at  its  option,  may  notice  a  plain 
error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiflf  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion ;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default  he  will  not  be  heard,  ex- 
cept on  consent  of  his  adversary,  and  by  request  of  the  court 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  iatd- 
verse  party;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 

25. 

[As  orlghially  adopted.    See  page  xxxiv.] 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  AND  BRIEFS. 

All  records,  arg^uments  and  briefs  for  the  use  of  the  court  must  be 
printer  on  paper  not  less  than  6^  inches  wide  by  9^  inches  long,  in- 
cluding margin,  so  that  they  can  be  conveniently  bound  together  to 
make  an  ordinary  octavo  volume.  Arguments  and  briefs  not  conform- 
ing to  this  rule  will  not  be  accepted  or  filed 

27. 

[As  originally  adopted.    See  page  xxxiv.] 

28. 

[As  originally  adopted.    See  page  xxxiv.] 


RJEHEARINQ. 

1.  A  petition  for  rehearing  after  judgment,  can  be  presented  only 
at  the  term  at  which  judgment  is  entered  and  before  the  issuance  of  a 
mandate  to  the  court  below,  except  in  cases  in  which  the  judgment  of 
this  court  is  entered  within  thirty  days  prior  to  the  final  adjournment 
of  the  term,  and  in  such  cases  a  petition  for  rehearing  may  be  filed  at 
the  succeeding  term  within  thirty  days  after  the  date  of  the  final  ad- 
journment of  the  term  at  which  the  judgment  was  entered. 

2.  Such  petition  for  rehearing  must  be  printed  and  twenty  copies 
thereof  filed  with  the  clerk  and  must  briefly  and  distinctly  state  its 
grounds,  and  be  supported  by  a  certificate  of  counsel,  and  will  not  be 
gfranted  or  permitted  to  be  argued,  unless  a  judge  who  concurred  in 
3ie  judgment  desires  it,  and  a  majority  of  the  court  so  determines. 

30. 

[As  originally  adopted.    See  page  xxxv.] 


Digitized  by  VjOOQIC 


EIGHTH   CIRCUIT.  CXyU 


31. 

[This  rale  as  orl^nally  adopted  reads  as  follows.  See,  also,  order  of  the 
supreme  court  establishing  a  table  of  fees  for  the  circuit  courts  of  appeala» 
pagecxjoiz.] 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

2.  In  all  cases  of  aflSrmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court  The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill 
of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  supreme 
court 


MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  prop- 
er process  in  the  nature  of  a  procedendo  shall  be  issued  on  the  order  of 
thb  court,  to  the  court  below,  for  the  purpose  of  informing  such  court 
of  the  proceedings  in  this  court,  so  that  further  proceedings  may  be  had 
in  such  court  as  to  law  and  justice  may  appertam. 

[Note.— By  an  order  entered  February  20,  1893,  the  clerk  is  directed  to  issue 
a  mandate  or  other  proper  process,  to  the  court  helow,  in  all  cases,  60  days 
after  tlie  final  disposition  thereof,  excepting  in  cases  dismissed  under  the  pro- 
TisloDS  of  rule  20,  and  section  1  of  rule  16,  and  except  in  cases  where  it  shall 
be  otherwise  expressly  ordered.] 

83, 

[As  originally  adopted.    See  page  xxxyL] 

34. 

MODELS,  DIAGRAMS,  AND   EXHIBITS   OP  MATERIAL. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court. 
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on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  mar- 
shal of  this  court  at  least  ten  days  before  the  case  is  heard  or  submitted. 
2.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  cus- 
tody of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a 
case,  must  be  taken  away  by  the  parties  within  one  month  after  the 
case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  mar- 
shal to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  re- 
quirements of  this  rule ;  and,  if  the  articles  are  not  removed  within  a 
reasonable  time  after  the  notice  is  given,  he  shall  destroy  them,  or 
make  such  other  disposition  of  them  as  to  him  may  seem  best 

85. 

WRITS  OF  ERROR  IN  CRIMINAL  CASES. 

1.  Writs  of  error  to  review  criminal  cases  tried  in  any  district  or 
circuit  court  of  the  United  States  within  this  circuit,  which  may  be 
reviewed  under  the  provisions  of  the  act  of  March  3,  1891,  creating 
this  court,  and  the  act  of  congress  amendatory  thereof,  approved 
January  20,  1897 — may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  or  by  either  of  the  circuit 
judges  within  the  circuit,  or  by  any  district  judge  within  his  district, 
and  the  proper  security  be  taken,  and  the  citation  signed  by  him,  and 
he  may  also  grant  a  supersedeas  and  stay  of  execution  or  proceedings, 
pending  the  determination  of  such  writ  of  error. 

2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases  afore- 
said, the  circuit  court  or  district  court  before  which  the  accused  was 
tried,  or  the  district  judge  of  the  district  wherein  he  was  tried,  within 
the  district,  or  the  circuit  justice  assigned  to  the  circuit,  or  either  of 
the  circuit  judges  within  the  circuit,  shall  have  the  power,  after  the 
citation  has  been  duly  served,  to  admit  the  accused  to  bail  in  such 
amount  as  may  be  fixed,  such  bail  bond  to  be,  as  near  as  may  be,  in 
the  form  prescribed  in  the  appendix  to  these  rules. 

[Promulgated  February  28,  1897.] 


PETITIONS  FOR  REVIEW. 

A  petition  for  review  under  the  provisions  of  section  24b  of  the 
bankruptcy  law,  approved  July  1,  1898,  shall  be  filed  and  docketed  as 
an  original  action  in  this  court,  and  be  entitled  "In  re ,  Petition- 
er," and  shall  specifically  designate  the  person  or  persons  upon  whom 
the  petitioner  desires  notice  to  be  served. 

87, 

ORDER  OF  COURT. 

1.  Upon  the  filing  of  a  petition  for  review,  the  same  shall  be  pre- 
sented to  the  court,  or  one  of  the  circuit  judges,  for  an  order  fixing  the 
return  day  to  the  notice  required  by  law. 
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2.  When  such  petition  is  accompanied  by  a  written  consent  that 
the  petition  for  review  may  be  filed  and  a  waiver  by  the  defendant  or 
defendants,  or  their  counsel,  of  such  notice,  no  notice  will  be  issued. 
In  such  cases  the  case  will  be  docketed  by  the  clerk  pursuant  to  rules 
forty  and  forty-two, 

38. 

NOTICE. 

The  notice  to  be  given,  as  provided  by  law,  shall  be  issued  by  the 
clerk  of  this  court,  under  the  seal  thereof,  and  shall  be  addressed 
to  tiie  defendant  or  defendants  and  be  served  by  the  marshal  of  this 
court,  unless  an  acknowledgment  or  acceptance  of  service  thereof  is 
made  by  the  defendant  or  defendants,  or  their  counsel 

38. 

RESPONSa 

The  response  to  the  petition,  when  the  defendant  elects  to  make  a 
written  response,  shall  be  filed  at  least  fifteen  days  before  the  day 
set  for  the  hearing. 

40. 

PRINTING  OF   RECORD. 

The  clerk  shall  cause  the  petition  and  exhibits  thereto,  if  any,  and 
the  order,  notice  and  response,  if  any,  to  be  printed,  and  shall  dis- 
tribute the  printed  copies  of  same  to  counsel  for  the  respective  par- 
ties, as  soon  as  the  same  are  printed. 

41. 

BRIEFS  AND  ARGUMENTS. 

Twenty  copies  of  the  brief  and  argument  in  behalf  of  petitioner 
shall  be  printed  and  filed  ten  days  before  the  day  set  for  the  hearing 
and  twenty  copies  of  the  brief  and  argument  for  the  defendant  or  de- 
fendants shall  be  printed  and  filed  on  or  before  the  day  of  hearing. 

42. 

HEARING. 

1.  Petitions  for  review  filed  in  vacation,  shall  be  assigned  by  the 
cleric  for  hearing  in  their  regular  order  at  the  next  session  or  term  of 
tbe  court  in  the  same  manner  as  appeals  and  writs  of  error  in  other 
cases. 

2.  Petitions  for  review  filed  during  a  session  of  the  court,  when 
a  sufficient  showing  of  urgency  is  presented,  may  be  set  for  hearing 
at  that  tenn  and  upon  such  terms  and  conditions  as  the  court  may 
direct 
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3.  Petitions  for  review  assigned  by  the  clerk  in  their  regular  order 
as  provided  in  section  1  of  this  rule,  when  such  assignment  is  for  a 
day  near  the  close  of  the  session,  may  be  advanced  by  order  of  the 
court  and  set  for  an  earlier  day,  upon  good  cause  shown  therefor  by 
either  of  the  parties. 

43. 

COSTS. 

1.  The  costs  and  fees  now  provided  by  law  in  cases  upon  appeal 
or  writ  of  error,  shall,  so  far  as  the  same  are  applicable,  be  taxed  on 
petitions  for  review. 

2.  Upon  the  determination  of  a  petition  for  review  such  order  as 
to  costs  will  be  made  as  the  court  may  deem  necessary. 

44. 

PROCEDENDO. 

1.  In  all  cases  on  a  petition  for  review  wherein  the  action  or  judg- 
ment of  the  district  court,  complained  of,  is  disapproved  by  this  court, 
the  clerk  shall,  at  the  expiration  of  ten  days  from  and  after  the  date 
of  entering  judgment  in  this  court,  issue  process  in  the  nature  of  a 
procedendo  to  fiie  said '  district  court  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  district  court  in  conformity  with  the  judgment 
of  this  court. 

2.  In  all  cases  on  petition  for  review,  wherein  the  action  or  judg- 
ment of  the  district  court,  complained  of,  is  approved  or  confirmed 
or  said  petition  dismissed  by  this  court  the  clerk  shall  forthwith  cer- 
tify that  fact  to  the  district  court. 

45. 

APPEALS  AND  WRITS  OF  ERROR  IN  BANKRUPTCY  CASES. 

1.  The  appeals  and  writs  of  error  provided  for  by  section  25  of 
the  bankruptcy  law,  approved  July  1,  1898,  shall  be  governed  by  the 
same  rules  and  regulations  as  to  costs  and  procedure  as  are  provided 
by  this  court  for  appeals  and  writs  of  error  in  other  cases. 

ADDENDA. 

[Form  of  Writ  of  Error  for  Use  In  the  United  States  Circuit  Court  of 
Appeals,  Eighth  Circuit.] 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America, 

To  the  Honorable  Judges  of  tiie  (1) 

Greeting: 

Because,  in  the  records  and  proceedings,  as  also  in  the  rendition  of 
the  judgment  of  a  plea  which  is  in  the  said Court,  before 
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you,  at  the Term,  19. . .,  thereof,  between  (2) 

a  manifest  error  hath  happened,  to  the  great  damage  of  the  said  (3) 

as  by 

OMnplaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  if  judgment  be  therein  given,  that  then,  un- 
der your  seal,  distinctly  and  openly,  you  send  Sie  record  and  pro- 
ceedings aforesaid,  with  all  things  concerning  the  same,  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Eighth  Circuit,  together  with 
this  writ,  so  that  you  have  the  said  record  and  proceedings  aforesaid 
at  the  City  of  St.  Louis,  Missouri,  and  filed  in  the  office  of  the  Clerk 
of  the  United  States  Circuit  Court  of  Appeals,  for  the  Eighth  Circuit, 

on  or  before  the  (4) day  of 19. . ., 

to  the  end  that  the  record  and  proceedings  aforesaid  being  inspected, 
the  United  States  Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right,  and  according  to 
the  laws  and  customs  of  the  United  States,  should  be  dene. 

Witness,  the  Honorable  MELVILLE  W.  FULLER,  Chief  Justice 

of  the  Supreme  Court  of  the  United  States,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred 


Issued  at  office  in with  the 

seal  of  the  (5) 

and  dated  as  aforesaid. 


Allowed  by 


Clerk  of. 


.Judge, 

rsed  on  Writ  of 
Ich  the  Writ  Is  A 

United  States  of  America, 


[Form  of  Return  to  be  Endorsed  on  Writ  of  Error  by  the  Clerk  of  the 
Court  to  Which  the  Writ  Is  Addressed.] 


^ss. 


In  obedience  to  the  command  of  the  within  Writ,  I  herewith  trans- 
mit to  tiie  United  States  Circuit  Court  of  Appeals,  a  duly  certified  trans- 
script  of  the  record  and  proceedings  in  the  within  entitled  case,  with  all 
things  concerning  the  same. 

In  Witness  Whereof,  I  hereto  subscribe  my  name  and  affix  the  seal 
of  (6) 


Clerk  of. 


Notes. — (1)  Here  Insert  correct  name  of  the  court  to  which  the  writ  Is  ad- 
<li«88ed  and  whose  judgment  Is  to  be  reviewed. 

(2)  Here  insert  correct  style  of  cause  showing  who  was  plaintiff  and  who  de- 
fendant in  court  l)elow. 

(3)  Here  insert  name  df  party  who  sues  out  writ  of  error. 
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(4)  Rule  XIV,  subdiviBion  5,  requires  writs  of  error  and  appeals  to  be  made 
returnable  sixty  days  after  citation  is  signed. 

This  blank  must  be  filled  accordingly,  naming  a  day  not  more  than  sixty 
days  after  the  date  of  the  citation. 

(5)  See  section  1004,  Rev.  St.  and  section  11,  Act  March  3,  1891.  This  blank 
should  be  so  filled  as  to  show  whether  the  writ  Is  Issued  by  the  clerk  of  a 
United  States  Circuit  Court  or  by  the  clerk  of  the  Circuit  Court  of  Appeals. 

(6)  Here  describe  the  court  to  which  the  writ  is  addressed. 

[Form  of  Citation.] 

United  States  of  America, 

To Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City  of 
St.  Louis,  Missouri,  sixty  days  from  and  after  the  day  this  citation 

bears  date,  pursuant  to  (1) filed  in  the  Clerk's  Office  of 

the  (2) wherein is  (3) 

and  you  are  (4) ,  to  show  cause,  if  any  there  be,  why  the 

(5) rendered  against  the  said  (6) as  in 

said  (7) mentioned  should  not  be  corrected,  and   why 

speedy  justice  should  not  be  done  the  parties  in  that  behalf. 

Witness,  the  Honorable  (8) 

Judge  of this day  of 

A.  D.  19.... 


Judge  of. 


Notes. — (1)  Insert  (a  writ  of  error)  or  (an  appeal  allowed  and). 

(2)  Insert  name  of  court  to  which  writ  of  error  Is  addressed,  or  from  which 
appeal  Is  allowed. 

(3)  Insert  plaintiff  In  error  or  appellant 

(4)  Insert  defendant  in  error  or  appellee. 

(5)  Insert  judgment  or  decree. 

(6)  Insert  plaintiff  in  error  or  appellant 

(7)  Insert  writ  of  error  or  appeal. 

(8)  As  to  whom  may  sign  citation,  see  sections  998  and  999,  Rev.  St.  IT.  S., 
and  section  11,  Act  March  8,  1891,  establishing  Circuit  Ck)urts  of  Appeals. 

[Torm  of  Supersedeas  or  Cost  Bond.] 
Know  All  Men  By  These  Presents, 

That  we, 

are  held  and  firmly  bound  unto 

in  the  full  and  just  sum  of to  be 

paid  to  the  said heirs, 

executors,  administrators  or  assigns,  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally  by  these  presents.     Sealed  with  our  seals,  and 

dated  this day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred 

Whereas,  lately  at  the term  of  the 

in  a  suit  depending  in  said  Court 

between ,  plaintiff,  and 

,  defendant, was  rendered 

against  the  said and  the  said 

has  obtained 
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of  the  said  Court  to  reverse  the in  the  aforesaid  suit, 

and  a  citation  directed  to  the  said citing 

and  admonishing to  be  and  appear  in  the  United  States 

Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City  of  St. 
Louis,  Missouri,  sixty  days  from  and  after  the  date  of  said  citation. 
Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said. . 

shall  prosecute  said 

to  effect,  and  answer  all  damages  and  costs  if 

fail  to  make  good plea,  then  the  above 

obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  presence  of 

[Seal. 


Approved  by 


Seal. 
Seal. 


[The  foregoing  bond  and  citation  Is  adapted  for  appeals  in  equity  cases  as 
veil  as  In  cases  of  writs  of  error  in  actions  at  law.] 

[Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Cases.] 

Know  All  Men  By  These  Presents, 

That  we, 

as  principal,  and 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  Ameri- 
ca in  the  full  and  just  sum  of Dollars,  to  be 

paid  to  the  United  States  of  America,  to  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors  and  administrators 
jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 

in  the  year  of  our  H/Drd,  One  Thousand  Nine  Hundred 

Whereas,  lately  at  the Term,  A.  D.  190      ,  of  the 

Court  of  the  United  States  for  the District 

of ,  in  a  suit  depending  in  said  Court  between 

die  United  States  of  America,  plaintiff,  and 

defendant 

a  judgment  and  sentence  was  rendered  against  the  said 

and  the  said 

ha  obtained  a  writ  of  error  from  tiie  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  to  reverse  the  judgment  and  sentence 
in  the  aforesaid  suit,  and  a  citation  directed  to  the  said  United  States 
of  America,  citing  and  admonishing  the  United  States  of  America  to 
be  and  appear  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  at  the  City  of  St.  Louis,  Missouri,  sixty  days  from  and 
after  the  date  of  said  citation,  which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the 
said   

shall  appear  either  in  person  or  by  attorney  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  on  such  day  or  days  as  may  be 
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appointed  for  the  hearing  of  said  cause  in  said  Court  and  prosecute 
his  said  writ  of  error  and  shall  abide  by  and  obey  all  orders  made  by 
the  United  States  Circuit  Court  of  Appeals  for  tiie  Eighth  Circuit  in 
said  cause,  and  shall  surrender  himself  in  execution  of  the  judgment 
and  sentence  appealed  from  as  said  Court  may  direct,  if  the  judgment 
and  sentence  against  him  shall  be  affirmed;    and  if  he  shall  appear 

for  trial  in  the Court  of  the  United  States 

for  the District  of 

on  such  day  or  days  as  may  be  appointed  for  a  retrial  by  said 

Court  and  abide  by  and  obey  all  orders  made  by  said 

Court  provided  the  judgment  and  sentence  against  him  shall  be  re- 
versed by  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit ;  then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
full  force,  virtue  and  effect. 

rSeal. 


Approved: 

Judge  of  the. 


Seal. 
Seal. 
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NINTH  CIRCUIT. 

[Tbe  roles  as  originally  adopted,  where  identical  with  those  of  the  other 
drcuits,  wUi  be  found  at  pages  zxv-xzxyi.  Only  soch  originally  adopted 
rules  as  were  not  identical  with  those  of  the  other  circuits,  and  amendments, 
ftaangps,  and  repeals  of  the  mles  as  originally  adopted,  are  given  under  this 
head,  reference  being  made  to  the  others  in  their  proper  places.] 

i. 

TAo  Ariglnally  adopted.    See  page  xxv.l 

2. 

[As  originally  adopted.    See  page  zxv.] 

3. 

(This  rule  as  originally  adopted  reads  as  follows:] 

TERMS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  San  Fran- 
dsco  on  the  first  Monday  of  October,  and  shall  be  adjourned  to  such 
times  and  places  as  the  court  may  from  time  to  time  designate. 


QUORUM. 

1.  If  at  any  term  or  session  a  quorum  does  not  attend  on  anjr  day  ap- 
pointed for  holding  it,  any  judge  who  does  attend  may  adjourn  the 
court  frcMn  time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may 
adjourn  the  court  from  day  to  day.  If,  during  a  term,  after  a  quorum 
has  assembled,  less  than  that  number  attend  on  any  day,  any  judge 
attending  may  adjourn  the  court  from  day  to  day  until  there  is  a  quo- 
rum, or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  toudiing  any  suit,  proceeding,  or  process,  depend- 
ing in  or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  deci- 
sion thereof. 

6. 

CLERK. 

1.  The  clerk's  office  shall  be  kept  at  San  Francisco,  California. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor  in 
this  court  or  in  any  other  court  while  he  shall  continue  to  be  clerk  of 
this  court 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an 
oath  in  the  form  prescribed  by  section  ?94  of  the  Revised  Statutes,  and 
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shall  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be  approved,, 
by  the  court,  faithfully  to  discharge  the  duties  of  his  office  and  season- 
ably to  record  the  decrees,  judgments,  and  determinations  of  the  court. 
A  copy  of  such  bond  shall  be  entered  on  the  journal  of  the  court,  and 
the  Ix)nd  shall  be  deposited  for  safe  keeping  as  the  court  may  direct. 
4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room  or  from  the  office,  without  an  order  from  the  court,  ex^ 
cept  as  provided  in  rule  23. 

6. 

MARSHAL.  CRIER,  AND  OTHER  OFFICERS. 

1.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions 
of  the  court,  with  such  number  of  bailiflfs  and  messengers  as  the  court 
may,  from  time  to  time,  order. 

7. 

[This  rule  as  originally  adopted  reads  as  fbllows:] 

ATTORNEYS  AND  COUNSELORS. 

All  attorneys  admitted  to  practice  in  the  supreme  court  of  the 
United  States,  or  in  any  circuit  court  of  the  Ninth  circuit,  shall  be 
deemed  attorneys  of  the  circuit  court  of  appeals  for  the  Ninth  circuit ; 
but  such  attorneys,  on  or  before  their  first  appearance  in  open  court, 
in  said  court,  shall  take  an  oath  or  affirmation,  in  the  form  prescribed 
by  rule  2  of  the  supreme  court  of  the  United  States,  and  subscribe  the 
roll  of  attorneys.  All  other  persons  who  have  been  admitted  to  prac- 
tice in  the  highest  court  of  any  state  or  territory,  upon  presenting  sat- 
isfactory evidence  of  good  moral  character  and  fair  professional  stand- 
ing, may  be  admitted  to  practice  in  said  court,  upon  taking  the  oath 
so  prescribed,  and  subscribing  the  roll  of  attorneys.  ^ 

[Note. — Briefs  signed  by  counsel  who  are  not  members  of  the  bar  of  this 
court  or  fully  qualified  under  the  provisions  of  this  rule  will  not  be  consider- 
ed by  the  court] 

8. 

[As  originally  adopted.    See  page  xxvii.] 

9. 

[As  originally  adopted.    See  page  xxvii.] 

10, 

[As  originally  adopted.    See  page  xxvii.] 

!!• 

[As  originally  adopted.    See  page  xxvii.] 
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[As  originally  adopted.    See  page  zxviii.] 

13. 

[As  originally  adopted.    See  page  xzvili.1 

14. 

WRITS  OF  ERROR,  APPEALS.  RETURN,  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  rec- 
ord, opinion  or  opinions  of  the  court,  bill  of  exceptions,  assignment  of 
errors,  and  all  proceedings  in  the  case,  imder  his  hand  and  the  seal  of 
the  court. 

2.  In  all  cases  brought  to  tliis  court,  by  writ  of  error  or  appeal,  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  the  original  writ  of  error  and  citation,  or  citation  issued  in 
the  cause,  and  a  certificate  under  seal  stating  the  cost  of  the  record  and 
by  whom  paid. 

3.  No  case  will  be  heard  imtil  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other 
proceedings,  which  are  necessary  to  the  hearing  in  this  court,  shall  be 
filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  circuit  or  district  court,  that  original  papers  of 
any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal, 
such  presiding  judge  may  make  such  rule  or  order  for  the  safe  keeping, 
transporting,  and  return  of  such  original  papers  as  to  him  may  seem 
proper;  and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable 
at  San  Francisco,  California,  not  exceeding  thirty  days  from  the  day 
of  signmg  the  citation,  whether  the  return  day  fall  in  vacation  or  in 
term  time,  and  be  served  before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  aidmiralty  rule  No.  52  of  the  Su- 
preme Court 

15. 

[As  originally  adopted.    See  page  xxix.] 

16. 

[Paragraph  1  of  rule  16  was  amended  October  20,  1899,  so  as  to  read  as 
follows:] 

DOCKETING  OASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  tiiis  court  at  San 
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Francisco,  California,  by  or  before  the  return  day,  whether  in  vacation 
or  in  term  time.  But  for  ^ood  cause  shown,  the  justice  or  judge  who 
signed  the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time  by 
or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with  the 
clerk  of  this  court  If  the  plaintiff  in  error  or  appellant  shall  fail  to 
comply  with  this  rule,  the  defendant  in  error  or  appellee  may  have 
the  cause  docketed  and  dismissed,  upon  producing  a  certificate,  whether 
in  term  time  or  vacation,  from  the  clerk  of  the  court  wherein  the  judg- 
ment or  decree  was  rendered,  stating  the  case  and  certifying  that  sudi 
writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no 
case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the 
case  and  file  the  record  after  the  same  shall  have  been  docketed  and 
dismissed  under  this  rule,  unless  by  order  of  the  court 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  file 
a  copy  of  the  record  and  docket  the  case  with  the  clerk  of  this  court ; 
and  if  a  copy  of  the  record  is  filed  and  the  case  docketed  with  the  clerk 
of  this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of 
time  above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in 
error  or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu- 
ment at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  counsel  for  the  party  docketing 
the  case  shall  be  entered. 

17. 

[Rule  17  was  am^ided  October  20,  1S09,  so  as  to  read  as  follows:] 

DOCKET. 

The  clerk  shall,  upon  payment  to  him  by  the  appellant  or  plaintiff  in 
•error  of  a  deposit  of  twenty-five  dollars  in  each  case,  file  the  record 
and  enter  upon  a  docket  all  cases  brought  to  and  pending  in  the  court 
in  their  proper  chronological  order. 

18. 

[As  originally  adopted.    See  page  xxz.] 

19. 

[As  originally  adopted.    See  page  xxz.] 


20. 

DISMISSING  CASES  BY  AGREEMENT. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall  by  their 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  ttie  terms  on  whidi  it 
is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
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may  be  due  to  him,  it  shall  be  the  duty  of  the  derk  to  enter  the  case 
dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of  the  agree- 
ment filed ;  but  no  mandate  or  other  process  shall  issue  without  an 
order  of  the  oourt 

21." 
MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  shall  contain 
t  brief  statement  of  the  facts  and  objects  of  the  motion  and  shall  be 
served  upon  (q)posing  counsel  at  least  five  days  before  the  day  noticed 
for  the  hearing. 

2.  One-half  hour  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court,  granted  before 
the  argument  begins. 

8.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
diall  be  heard,  tmless  previous  notice  as  above  has  been  given  to  the  ad- 
verse party,  or  the  counsel  or  attorney  of  such  party. 


PARTIES  NOT  READY. 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the 
^aintiff  in  error  or  appellant,  when  the  case  is  called  for  trial,  the  de- 
fendant may  have  the  plaintiff  called,  and  the  writ  of  error  or  appeal 
dismissed. 

2.  \^en  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case. 

8.  Where  a  case  is  reached  in  the  regular  call  of  Sie  docket,  and  there 
is  no  zppearsnct  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintiff  in  error  or  appellant 

23. 

PRINTING  RBCJORDS. 

1.  All  records  shall  be  printed  under  the  supervision  of  the  clerk, 
and  upon  the  docketing  of  a  cause,  he  shall  cause  an  estimate  to  be  made 
of  the  expense  of  prmting  the  record,  and  his  fee  for  preparing  it 
for  the  prmter  and  supervising  the  printing,  and  shall  notify  the  party 
docketing  flie  case  of  the  amount  of  the  estimate.  If  the  amount  so 
estimated  is  not  promptly  paid  over  to  the  derk  and  for  want  of  such 
payment  the  record  shall  not  have  been  printed  when  a  case  is  reached 
for  argument,  the  case  shall  be  dismissed. 

2.  Upon  payment  of  the  amount  estimated  by  the  clerk,  thirty  copies 
of  the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the 
court  and  of  counsel. 

^s  When  tTpewritten,  an  original  and  three  copies  should  be  filed. 
79GaA.— i 
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3.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file 
shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  original  papers  sent  up  under 
Rule  14,  section  4,  as  are  necessary  to  be  printed;  and  the  whole  of 
the  record  in  cases  of  original  jurisdiction. 

4.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed 
copy  is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the 
judges  and  the  reporter,  and  one  or  more  printed  copies  to  the  counsel 
for  the  respective  parties. 

5.  If  the  expense  of  printing  and  supervision  shall  be  less  than  the 
amount  estimated  and  paid,  the  clerk  shall  refund  the  difference  to 
the  party  paying  same.  If  the  expense  is  greater  than  the  estimate 
the  amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall  file 
the  printed  record  or  deliver  copies  to  the  parties  or  their  counsel. 

6.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

7.  The  plaintiff  in  error  or  appellant  may,  upon  filing  the  record 
in  this  court,  file  with  the  clerk  a  statement  of  the  errors  on  which  he 
intends  to  rely,  and  of  the  parts  of  the  record  which  he  thinks  necessary 
for  the  consideration  thereof,  and  forthwith  serve  on  the  adverse  party 
a  copy  of  such  statement.  The  adverse  party  within  ten  days  there- 
after, may  designate  in  writing,  filed  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks  material ;  and,  if  he  shall  not  do  so,  he 
shall  be  held  to  have  consented  to  a  hearing  on  the  parts  designated  by 
the  plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  be  so 
designated  by  one  or  both  of  the  parties,  or  if  such  parts  be  distinctly 
designated  by  stipulation  of  counsel  for  the  respective  parties,  the 
clerk  shall  print  those  parts  only ;  and  the  court  will  consider  nothing 
but  those  parts  of  the  record,  and  the  errors  so  stated.  If  at  the 
hearing  it  shall  appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such  other 
order  made  as  the  circumstances  may  appear  to  the  court  to  require. 
If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made  as 
the  court  shall  think  proper. 

All  statements  and  stipulations  filed  hereunder  shall  distinctly  and  ac- 
curately refer  to  the  pages  of  the  original  certified  record,  as  well  as  the 
documents  to  be  printed  or  omitted. 

8.  At  the  time  of  filing  the  record  and  docketing  the  cause,  counsel 
for  the  plaintiff  in  error  or  appellant  in  patent  cases  may  furnish  the 
clerk  with  copies  of  patent  office  drawings  and  specifications  to  be  used 
as  inserts,  and  the  same,  if  in  proper  form  and  of  convenient  size,  shall 
be  used  in  printing  the  record  [without  cost  to  the  parties.  (As  amend- 
ed March  2,  1900.)] 

9.  The  fee  of  the  clerk  for  preparing  the  record  for  the  printer,  in- 
dexing the  same,  supervising  the  printing,  and  distributing  the  copies, 
for  each  printed  page  of  the  record  and  index,  twenty-five  cents.^* 

i»  See  order  of  the  supreme  court  establishing  a  table  of  fees  for  the  cir- 
cait  courts  of  appeals,  page  cxxxix. 
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24. 

BRIEFS. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with 
the  derk  of  this  court,  twenty  copies  of  a  printed  brief,  and  serve  upon 
counsel  for  the  defendant  in  error  or  the  appellee  one  copy  thereof,  at 
least  ten  days  before  the  case  is  called  for  argument. 

2.  This  brief  shall  contain,  in  order  here  stated : 

(a)  A  concise  abstract  or  statement  of  the  case,  presenting  succinct- 
ly the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(b)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged ;  and  in  cases  brought  up  by  appeal 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree 
is  alleged  to  be  erroneous.  When  the  error  alleged  is  as  to  the  admis- 
sion or  to  the  rejection  of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence  admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  specification  shall  set  out  the  part  re- 
ferred to  totidem  verbis,  whether  it  be  in  instructions  given  or  in  in- 
structions refused.  When  the  error  alleged  is  to  a  ruling  upon  the  re- 
port of  a  master,  the  specification  shall  state  the  exception  to  the  report 
and  the  action  of  the  court  upon  it. 

(c)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  and  serve  upon  counsel  for 
plaintiff  in  error  or  appellant  one  copy  thereof,  at  least  three  days  be- 
fore the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  error  shall  be  required,  and  no  statement  of  the  case,  un- 
less that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  cotmsel  will  not  be  heard,  except  at  the  request 
of  the  court ;  and  errors  not  specified  according^  to  this  rule  will  be  dis- 
regarded; but  the  court,  at  its  option,  may  notice  a  plain  error  not  as- 
signed or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion ;  and,  when  a  defend- 
ant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on 
consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse 
party;  but,  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  will 
be  entitled  to  be  heard  by  two  counsel. 

[N<yte._BrIe£s  signed  by  counsel  who  are  not  members  of  the  bar  of  thi» 
court  or  follj  qualified  under  the  provisions  of  rule  7,  will  not  be  considered 
tf  the  coort    See^  also,  sobdiylsion  2  of  rule  26.] 
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2S. 

ORAL  ABOUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are 
cross  appeals  they  shall  be  argued  together  as  one  case,  and  the  plain- 
tiff in  the  court  below  shall  be  entitled  to  open  and  conclude  the  argu- 
ment 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of 
a  case. 

3.  One  hour  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  counsel 
on  the  same  side  at  their  discretion :  provided,  always,  that  a  fair  open- 
ing of  the  case  shall  be  made  by  the  party  having  the  opening  and  clos- 
ing argimients. 

26. 

FORM  OF  PRINTED  RECORDS,  ARGUMENTS,  BRIEFS  AND  PETI- 
TIONS FOR  REHEARING. 

1.  All  records  printed  for  the  use  of  the  court  must  be  printed  on  un- 
ruled white  writing  paper,  nine  and  one-quarter  inches  long  and  six  and 
one-quarter  inches  wide.  The  printed  page  exclusive  of  any  marg^al 
note,  reference  or  running  head,  must  be  seven  inches  long  and  four 
inches  wide,  excepting  in  patent  cases  where  counsel  furnish  to  the 
clerk  at  the  time  of  dodceting  the  cause  patent  office  drawings  and 
specifications  for  insertion.  In  such  cases  the  margin  of  the  record 
may  be  sufficiently  enlarged  to  accommodate  such  drawings  and  specifi- 
cations. The  record  must  be  properly  indexed.  Pica  double-leaded  is 
the  only  mode  of  composition  allowed. 

2.  All  arguments,  briefs,  and  petitions  for  rehearing,  printed  for  the 
use  of  the  court,  must  be  printed  on  unruled  white  writing  paper,  nine 
and  one-quarter  inches  long  and  six  and  one-quarter  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note,  reference  or  nmning- 
head,  must  be  seven  inches  long  and  four  inches  wide.  Pica  double- 
leaded  is  the  only  mode  of  composition  allowed. 

27. 

[As  originally  adopted.    See  page  xxxiv.] 


(Rale  28  was  amended  March  2,  1900.  so  as  to  read  as  follows :] 

OPINIONS  OP  THE  COURT. 

The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  preservation,  and  when  so  filed  the  same  shall  be  deemed  to 
have  been  recorded  within  the  meaning  of  this  rule. 
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29. 

RBHEARING. 

A  petition  for  rehearing  may  be  presented  within  30  days  after  judg- 
ment It  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  t^  certificate  of  counsel  that  in  his  judgment  it  is  well 
founded,  and  that  it  is  not  interposed  for  delay.  Twenty  printed  copies 
must  be  filed  with  the  clerk  of  this  court 

80. 

[As  originally  adopted.    See  page  zxzy.] 

81. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  including  the  cost 
of  the  transcript  from  the  court  below,  unless  otherwise  ordered  by  the 
court 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill 
of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  oi:  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  supreme 
court 

7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or 
the  acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a 
copy  of  any  biU  of  fees  due  by  them,  respectively,  in  this  court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such  parties 
or  sureties  respectively  to  compel  payment  of  said  fees.** 

i«  See  order  of  tbe  supreme  court  establlsblng  a  table  of  fees  for  tbe  circuit 
coarti  ot  an^ealfli  page  cxyxlx. 
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MANDATE. 

In  all  cases  finally  determined  in  this  court,  a  mandate  or  other  prop- 
er process  in  the  nature  of  a  procedendo  shall,  upon  the  payment  of  any 
costs  due  in  the  case,  be  issued,  as  of  course  from  this  court,  to  the  court 
below,  for  the  purpose  of  informing  such  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  such  court  as  to 
law  and  justice  may  appertain.  Such  mandate,  if  not  stayed  by  the  or- 
der of  the  court,  shall  be  issued  on  the  expiration  of  thirty  days  from 
the  date  of  such  final  determination  unless  within  said  time  a  petition 
for  rehearing  be  filed,  in  which  case  the  mandate  shall  be  stayed  until 
five  days  after  the  determination  of  such  petition. 

33. 

[As  originally  adopted.    See  page  xxzvL] 

34. 

[As  originally  adopted.    See  page  xxxvi.] 

35. 

ASSIGNMENT  OF  CAUSES  FOR  HEARING. 

1.  Thirty  days  prior  to  the  opening  of  any  calendar  session  of  the 
court,  the  clerk  is  directed  to  assign  causes  for  hearing  at  the  rate  of 
one  case  for  the  first  day  of  each  term  or  session,  and  two  cases  per  day 
for  each  of  the  ensuing  court  days  of  such  term  or  session.  Causes 
shall  be  grouped  by  states,  and  assignments  made,  so  as  to  permit  the 
hearing  of  causes  from  one  state  before  the  causes  from  the  next  state 
in  order  shall  be  called ;  causes  from  the  Northern  district  of  California 
shall  be  assigned  for  hearing  last  Any  causes  entitled  by  law  to  pref- 
erence in  hearing  shall  be  first  assigned  and  take  precedence  over  other 
causes  from  the  same  state. 

2.  A  stipulation  to  continue  a  case  to  the  foot  of  the  calendar  or  in 
any  way  change  the  day  assigned  for  hearing,  will  not  be  recognized  as 
binding  upon  the  court,  and  no  such  change  will  be  made  except  by  or- 
der of  the  court  for  reason  shown. 

3.  Ten  days  before  each  calendar  session  of  the  court  the  clerk  shall 
prepare  and  cause  to  be  printed  a  calendar  of  the  causes  assigned  for 
the  approaching  session. 


TERMS  AND  SESSIONS  OF  THE  COURT. 

1.  One  term  of  this  court  shall  be  held  annually  on  the  first  Monday 
of  October  and  adjourned  sessions  on  the  first  Monday  of  each  month 
in  the  year.  All  sessions  shall  be  held  at  San  Francisco  unless  other- 
wise especially  ordered  by  the  court 
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2.  The  October,  February  and  May  sessions  shall  be  known  as  cal- 
endar sessions,  and  shall  be  sessions  for  the  trial  of  all  causes  that  shall 
have  been  placed  upon  the  calendar  in  pursuance  of  Rule  36. 

[Paragraph  u  of  role  36  was  amended  October  20,  :i8d9,  so  as  to  read  as  fol- 
Iowb:] 

3.  A  term  of  this  court  shall  be  held  annually  in  the  city  of  Seattle  in 
the  state  of  Washington  and  in  the  city  of  Portland  in  the  state  of 
Oregon.  The  Seattle  term  shall  be  held  beginning  upon  the  second 
Monday  in  September,  and  the  term  at  Portland  shall  be  held  beginning 
upon  the  third  Monday  in  September.  All  appeals  and  writs  of  error 
from  the  circuit  and  district  courts  for  the  district  of  Washington,  the 
transcripts  of  which  shall  be  filed  in  this  court  between  the  first  day  of 
April  and  the  first  day  of  August  of  each  year,  shall  be  heard  at  said 
annual  term  in  the  city  of  Seattle,  unless  it  be  stipulated  by  the  parties 
thereto  that  they  be  heard  at  San  Francisco.  All  other  appeals  and 
writs  of  error  from  said  circuit  and  district  courts  for  that  district  shall 
be  heard  at  San  Francisco,  unless  it  be  stipulated  by  the  parties  thereto 
that  they  be  heard  at  said  annual  term  in  the  city  of  Seattle.  All  ap- 
peals and  writs  of  error  from  the  circuit  and  district  courts  for  the  dis- 
trict of  Oregon,  the  transcripts  of  which  shall  be  filed  in  this  court  be- 
tween the  first  day  of  April  and  the  first  day  of  August  of  each  year, 
shall  be  heard  at  said  annual  term  in  the  city  of  Portland,  unless  it  be 
stipulated  by  the  parties  thereto  that  they  be  heard  at  San  Francisco. 
All  other  appeals  and  writs  of  error  from  said  circuit  and  district  courts 
for  that  district  shall  be  heard  at  San  Francisco,  unless  it  be  stipulated 
by  the  parties  thereto  that  they  be  heard  at  said  annual  term  in  the  dty 
of  Portland.  Appeals  and  writs  of  error  from  the  circuit  and  district 
courts  for  the  districts  of  Idaho  and  Montana,  and  from  the  district 
courts  of  Alaska  may,  upon  the  stipulation  of  the  parties  thereto,  be 
heard  at  the  annual  term  to  be  held  either  at  Seattle  or  Portland 

37. 

PHOTOGRAPH  OF  CHINESE  TO  BE  ATTACHED  TO  BAIL  BOND. 

Whenever,  in  cases  of  deportation  of  Chinese,  the  defendant  be  ad- 
mitted to  bail  pending  appeal,  before  the  bond  be  approved  and  the 
party  released  from  custody  a  photograph  of  the  defendant  shall  be 
attached  to  said  bond. 


BJTLES  IK  ADMIRALTT. 

[Adopted  May  21,  1900.] 

1. 

APPEALS  AND  NEW  PLEADINGS. 

An  appeal  to  the  circuit  court  of  appeals  shall  be  taken  by  filing  in 
the  office  of  the  clerk  of  the  district  court,  and  serving  on  the  proctor 
of  the  adverse  party,  a  notice  signed  by  the  appellant  or  his  proctor 
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that  the  party  appeals  to  the  circuit  court  of  appeals  from  the  decree 
complained  of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  dis- 
trict court,  unless  the  appellate  court,  on  motion,  otherwise  order, 

[Note.— This  role  00  far  modiflea  mle  11  of  the  general  roles  (aee  page  xxrii) 
that  a  petition  for  an  appeal  and  the  allowance  thereof  la  not  required  in  an 
admiralty  case^  nor  is  the  assignment  of  errors  required  to  be  filed  with  no- 
tice of  appeal.  The  assignment  of  errors  must,  however,  be  sent  iq)  to  the 
appellate  court  with  the  apostles,  as  required  in  role  4  of  the  admiral^  rules.] 


NOTICE  AND  BOND. 

Section  1.  When  a  notice  of  appeal  is  served,  the  appellant  shall  file 
in  the  clerk's  office  of  the  district  court  a  bond  for  costs  of  the  appeal, 
with  sufficient  surety,  in  the  sum  of  $250,  conditioned  that  the  appel- 
lant shall  prosecute  his  appeal  to  effect  and  pay  the  costs,  if  the  appeal 
is  not  sustained.  Such  security  shall  be  given  within  ten  days  after 
filing  the  notice,  or  the  appeal  shall  be  deemed  abandoned,  and  the  de- 
cree of  the  court  below  enforced,  unless  otherwise  ordered  by  a  judge 
of  this  court. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the 
decree  of  the  court  below,  the  bond  which  he  shall  g^ve  shall  be  a  bond 
with  sufficient  surety  in  such  further  sum  as  the  judge  of  the  district 
court  or  a  judge  of  this  court  shall  order,  conditioned  that  he  will 
abide  by  and  perform  whatever  decree  may  be  rendered  by  this  court 
in  the  cause,  or  on  the  mandate  of  this  court  by  the  court  below. 

Sec  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give 
notice  of  such  filing,  and  of  the  names  and  residences  of  the  sureties, 
and  if  the  appellee,  within  two  days,  excepts  to  the  sureties,  they  shall 
justify,  on  notice,  within  two  days  after  such  exception. 

3. 

REVIEW  IN  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal 
that  he  desires  only  to  review  one  or  more  questions  involved  in  the 
cause,  which  questions  must  be  clearly  and  succinctly  stated;  and 
he  shall  be  concluded  in  this  behalf  by  such  notice,  and  the  review 
upon  such  an  appeal  shall  be  limited  to  such  question  or  questions. 

4. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Section  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in  cases 
where  a  general  notice  of  appeal  is  served,  consist  of  the  following : 

(1)  A  caption  exhibiting  the  proper  style  of  the  court  and  the  title 
of  the  cause,  and  a  statement  showing  the  time  of  the  ccmunencement 
of  the  suit;  the  names  of  the  parties,  setting  forth  the  original  parties 
and  those  who  have  become  parties  before  the  appeal,  if  any  change 
has  taken  place ;  the  several  dates  when  the  respective  pleadings  were 


Digitized  by  VjOOQIC 


NINTH  CIRCUIT.  OXXXVii 

filed;  whether  or  not  the  defendant  was  arrested,  or  bail  taken,  or 
property  attached,  or  arrested,  and  if  so,  an  account  of  the  proceedings 
thereunder;  the  time  when  the  trial  was  had,  and  the  name  of  the 
judge  hearing  the  same ;  whether  or  not  any  question  was  referred  to 
a  commissioner,  or  commissioners,  and  if  so,  the  result  of  the  proceed- 
ings and  report  thereon;  the  date  of  the  entry  of  the  interlocutory  and 
final  decrees ;  and  the  date  when  the  notice  of  appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court  which  appel- 
lant may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners  to  which  ex- 
ception may  have  been  taken,  with  the  order  or  orders  of  tiie  court  re- 
specting the  same,  and  the  exceptions  to  the  report,  and  so  much  of 
the  testimony  taken  in  the  proceeding  as  may  be  necessary  to  a  review 
of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  questions 
or  finadly  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal ;  and 

(8)  The  assignments  of  error. 

Sec  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered 
by  the  judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek  only 
to  review  one  or  more  questions  involved  in  the  cause,  the  apostles 
may,  by  stipulation  between  the  proctors  for  the  respective  parties, 
contain  only  such  papers  and  proceedings  and  evidence  as  are  neces- 
sary to  review  the  questions  raised  by  the  appeal. 

5. 

CERTIFYING  RECORDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal, 
procure  to  be  filed  in  this  court  the  apostles  certified  by  the  clerk  of 
the  district  court,  or  in  case  of  a  special  appeal,  the  stipulated  record, 
with  the  certification  by  the  said  clerk  of  all  papers  contained  therein 
on  file  in  his  office. 

6. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTERED. 

If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this 
court  within  ten  days  after  service  on  his  proctor  of  notice  that  the 
apostles  are  filed  in  this  court,  the  appellant  may  proceed  ex  parte  in 
the  cause,  and  have  such  decree  as  the  nature  of  the  case  may  demand. 

7. 

NEW  ALLEGATIONS,  ETC. 

Upon  sufiicient  cause  shown,  this  court  or  any  judge  thereof,  may 
allow  either  appellant  or  appellee  to  make  new  allegations  or  pray  dif- 
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ferent  relief,  or  interpose  a  new  defense,  or  make  new  proofs.  Appli- 
cation for  such  leave  may  be  made  at  any  time  after  the  perfecting  of 
the  appeal  to  this  court,  and  within  fifteen  days  after  the  filing  in  this 
court  of  the  apostles,  and  upon  at  least  four  days'  notice  to  the  adverse 
party  or  his  attorney  of  record. 

8. 

NEW  PLEADINGS— NEW  TESTIMONY, 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief  or 
interpose  a  new  defense,  the  moving  party  shall,  within  ten  days 
thereafter,  serve  such  new  pleading,  duly  verified,  on  the  adverse 
party,  who  shall,  if  such  pleading  be  a  libel,  within  twenty  days  answer 
on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and 
filed  within  thirty  days  after  the  entry  of  the  order  granting  such 
leave,  and  the  adverse  party  may  take  and  file  counter-testimony  with- 
in twenty  days  after  such  filing. 

9. 

NEW  TESTIMONY— HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  the  clerk  of  this 
court,  or  any  United  States  commissioner,  or  any  clerk  of  a  district  or 
circuit  court  of  the  United  States,  or  any  notary  public,  upon  reason- 
able notice,  in  writing,  given  to  the  opposite  party  or  his  attorney  of 
record,  either  in  this  court  or  in  the  court  below,  which  notice  must 
state  the  name  or  names  of  the  witness  or  witnesses  and  the  time  and 
place  of  taking  his  or  their  deposition  or  depositions ;  or  by  commis- 
sion issued  out  of  this  court  with  interrogatories  annexed.  Upon  suf- 
ficient cause  shown,  the  court  may  grant  an  open  commission. 

10. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  arc  filed  or  testimony  taken  in  this  court,  the  same 
shall  also  be  printed  and  furnished  by  the  clerk,  as  in  the  23d  general 
rule  provided. 

11. 
MOTIONS. 
All  motions  shall  be  made  upon  at  least  four  days'  notice. 

12. 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  any  proceeding  may  be 
extended  by  order  of  a  judge  of  this  court. 

These  rules  shall  go  into  effect  on  the  first  Monday  of  October,  1900. 
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TABLE  OF  FEES. 


Ordered,  that  the  table  of  fees  and  costs  in  the  circuit  courts  of 
appeals,  established  in  pursuance  of  the  act  of  congress  of  February 
19,  1897,  by  order  of  January  10,  1898,  be,  and  the  same  is  hereby, 
amended  as  to  the  item  for  "Preparing  the  record  for  the  printer,  in- 
dexing the  same,  supervising  the  printing  and  distributing  the  copies, 
for  each  printed  page  of  the  record  and  index,  .15,"  by  substituting 
twenty-five  cents  in  place  of  fifteen  cents,  for  each  printed  page,  so 
that  said  order  as  amended  shall  read  as  follows : 

Ordered,  in  pursuance  of  the  act  of  congress  of  February  19,  1897 
(29  Stat.  536,  c.  263),  that  the  following  table  of  fees  and  costs  in 
the  circuit  courts  of  appeals  be,  and  the  same  is  hereby,  established, 
to  take  effect  on  the  first  day  of  March,  A.  D.  1898,  and  no  other  fees 
and  costs  than  those  therein  named  shall  thereafter  be  charged : 

Do<^eting  a  case  and  filing  the  record %  500 

Entering   an  appea'rance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance 25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  paper,  for 

eadi  one  hundred  words 20 

Entering  a  judgment  or  decree 1  00 

Erery  seandi  of  the  records  of  the  court  and  certifying  the  same. ...      1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Beoelvlng,  keeping,  and  paying  money,  In  pursuance  of  any  statute  or 

order  of  court,  one  per  cent,  on  the  amount  so  received,  kept  and  paid. 
Preparing  the  record  for  the  prhiter,  indexing  the  same,  supervising 

the  printing  and  distributing  the  copies,  for  each  printed  page  of  the 

record  and  Index 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the  rules, 

for  each  one  hundred  words  (but  nothing  in  addition  for  supervising 

the  printing)    20 

Issolng  a  writ  of  error  and  accompanying  papers,  or  a  mandate  or 

other   process 5  00 

filing  briefs,  for  eadi  party  appearing 5  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each  printed 

page  (but  not  to  exceed  five  dollars  in  the  whole  for  any  copy)....  1  00 
Attomor's   docket   fee 20  00 

I,  James  M.  McKenney,  clerk  of  the  supreme  court  of  the  United 
States,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  order 
of  said  supreme  court  entered  on  February  28,  1898,  in  pursuance  of 
the  act  of  congress  of  February  19,  1897,  as  the  same  remains  upon 
the  files  and  records  of  said  supreme  court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix  the 
seal  of  said  supreme  court,  at  the  city  of  Washington,  this  11th  day  of 
March,  A.  D.  1898. 

[SeaL]  JAMES  H.  McKENNEY, 

Clerk  of  the  Supreme  Court  of  the  United  States. 
79  CCA.  (cxxxlx) 
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SUPREME  COURT  OF  THE  UNITED  STATES 

WASHINGTON,  D.  C 


INSTRUCTIONS  AS  TO  APPLICATIONS  FOR  WRITS  OF  CBRTIORART 
UNDER  ACT  OF  MARCH  8,  1891, 

The  following  arc  the  requirements  on  applications  for  writs  of 
certiorari  under  the  act  of  March  3,  1891 : 

Petitions  are  docketed  in  this  court  as 

,  Petitioner,  v. ,  Respondent. 

Before  the  petition  will  be  docketed  there  must  be  furnished  this 
office : 

1.  An  original  petition,  with  written  signature  of  coimsel. 

2.  A  certified  copy  of  the  transcript  of  the  record,  including  all  pro- 
ceedings in  the  Circuit  Court  of  Appeals. 

3.  An  appearance  of  counsel  for  petitioner,  signed  by  a  member  of 
the  bar  of  this  court. 

4.  A  deposit  of  $35  on  account  of  costs. 

Before  submission  of  the  petition  there  must  be  furnished : 

1.  Proof  of  service  of  notice  of  date  fixed  for  submission  and  ot 
copies  of  petition  and  brief  upon  counsel  for  the  respondent.  About 
two  weeks'  notice  should  be  given. 

2.  Twenty-five  printed  copies  of  the  petition. 

3.  Twenty-five  printed  copies  of  brief  in  support  of  petition,  if  any 
such  brief  is  to  be  filed. 

4.  At  least  nine  uncertified  copies  of  record,  which  must  contain  all 
the  proceedings  in  the  Circuit  Court  of  Appeals.  These  copies  may  be 
made  up  by  using  copies  of  the  record  as  printed  for  the  Circuit  Court 
of  Appeals  and  adding  thereto  printed  copies  of  the  proceedings  in 
that  court.  If  a  sufficient  number  of  records  thus  made  up  cannot  be 
obtained,  making  it  necessary  to  reprint  the  record  for  use  on  the 
hearing  of  the  petition,  fifty  copies  must  be  printed  under  my  super- 
vision, in  order  that,  should  the  petition  be  granted,  there  may  be  a 
sufficient  number  for  use  on  the  final  hearing. 

Monday  being  motion  day,  some  Monday  must  be  fixed  upon  for 
the  submission  of  the  petition.  No  oral  argument  is  permitted  on 
such  petitions,  but  they  must  be  called  up  and  submitted  in  open  court 
by  counsel  for  petitioner,  or  by  some  attorney  in  his  behalf. 

All  papers  in  the  case  must  be  filed  not  later  than  the  Saturday 
preceding  the  Monday  fixed  for  the  submission  of  the  Petition, 

TAMES  H.  McKENNEY, 
Clerk  of  the  Supreme  Court  of  United  States.. 
79  CCA.  (cxl) 
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JUDGES 


or  THB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Boa.  OUYXR  WKNDELL  HOLMES,  Circiilt  JusUce Washington,  O.  a 

Hon.LIBABON  B.  COLT,  Clrcnlt  Judge Providence.    R.   I. 

Hml  WILLIAM  L.  PUTNAM,  drcoit  Judge Portland.  Me. 

Hob.  FRANCIS  C.  LOWELL.  Circuit  Judge Boaton,  Maaa. 

Hob.  CLARBNCB  HALE,  District  Judge,  Maine Portland,  Ma. 

Hob.  FREDERIC  DODGE,  District  Judge,  MassachusetU Boaton,  Maaa. 

Hob.  EDGAR  ALDRICH,  District  Judge,  New  Hampshire LitUeton,  N.  H. 

Hob.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island :..ProYldenc«.  R.  I. 

SECOND  CIRCUIT. 

Hob.  RUFUS  W.  PBCKHAM,  Circuit  Justice Waahington,  D.  C. 

Hod.  WILLIAM   J.    WALLACE,    Circuit   Judge Albany,    N.    T. 

Hon.  B.  HSNRT  LACOMBE,  Circuit  Judge New  York,  N.  T. 

Hob.  WILLIAM  K.  TOWNSEND,  Circuit  Judge New  HsTen,  Conn. 

Bob.  AUTRED  C.  COXE,  Circuit  Judge Utica,  N.  T. 

Hob.  JAMES  P.  PLATT.  District  Judge,  Connecticut Hartford,  Conn. 

Hon.  EDWARD  B.  THOMAS,  District  Judge,  B.  D.  New  York  ^ Brookljn,  N.  Y. 

Hob.  THOMAS  L  CHATFIELD,  District  Judge,  E.  D.  New  York' Brooklyn.  N.  Y. 

Hob.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y. 

Hob.  GEORGE  B.  ADAMS,  District  Judge,  S..D.  New  York New  York,  N.  Y. 

Ban.  GEORGE  C.  HOLT.  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hen.  CHARLES  M.  HOUGH,  District  Judge,  S.  D.  New  York New  York.  N.  Y. 

Bob.  JOHN  R.  HAZEL.  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Baa.  JAMBS  L.  MARTIN,  Dlatrict  Judge,  Vermont BratUeboro,  Vt 

THIRD  CIRCUIT. 

Hob.  wnjJAM  H.  MOODY,  Circuit  JusUce Washington,  D.  C. 

Bob.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hob.  GEORGE  GRAY,  Circuit  Judge Wilmington,  Del. 

Hob.  JOSEPH  BUFPINOTON,  Circuit  Judge Pittsburgh,  Pa. 

Hob.  EDWARD  G.  BRADFORD,  District  Judge,  Delaware Wilmington,  DdL 

Bob.  WILLIAM  M.  LANNING,  Dlatrict  Judge,  New  Jersey Trenton*  N.  J. 

*Bfsigned  January  1*  IMT.  'Appointed  to  auceaed  Edward  B.  Thomas. 
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Hob.  JOSEPH  CROSS,  Dtetrtct  Judge,  New  Jersey Elizabeth,  N.  J. 

Hon.  JOHN  B.  McPHERSON,  Dlitrlct  Judge,  B.  D.  Penneylvanla PhUadelphU,  Pa. 

Hon.  JAMBS  B.  HOLLAND.  District  Judge,  E.  D.  Pennaylvanla Philadelphia.  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD.  District  Judge.  M.  D.  Pennsylvania.. Scranton.  Pa. 
Hon.  NATHANIEL  SWING,  District  Judge,  W.  D.  Pennsylvania Pittsburgh.  P». 

FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  FULLER,  Circuit  Justice Washington.  D.  C. 

Hon.  NATHAN  GOPF,  Circuit  Judge Clarksburg,  W.  Va, 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge Asheville,  N.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland Baltimore.  Md. 

Hon.  THOMAS  R.  PURNELL,  Dlstrtct  Judge,  E.  D.  North  Carolina Raleigh,  N.  C. 

Hon.  JAMES  E.  BOYD,  Dlstrtct  Judge,  W.  D.  North  Carolina >. Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLEY,  District  Judge,  E.  and  W.  D.  South  Car.. Charleston,  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge.  EL  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL.  District  Judge.  W.  D.  Virginia Lynchburg,  Va, 

Hon.  ALSTON  G.  DAYTON,  District  Judge.  N.  D.  West  Virginia Phillppi.  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge.  S.  D.  West  Virginia Bramwell,  W.  Va. 

FIFTH  CIRCUIT. 

Hon.  EDWARD  D.  WHITE,  Circuit  Justice Waahington,  D.  C. 

Hon.  DON  A.  PARDEE,  Circilt  Judge Atlanta,  Ga, 

Hon.  A.  P.  Mccormick,  circuit  Judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge Hunteville,  Ala. 

Hou.  THOMAS  GOODE  JONES,  District  Judge,  M.  and  N.  D.  Alabama... Montgomery,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNB,  District  Judge,  N.  D.  Florida Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge,  N.  D.  Georgia Atlanta.  Qa. 

Hon.  EMORY  SPEER,  District  Judge,  S.  D.  Georgia Maoon,  Ga. 

Hon.  CHARLES  PARLANCE.  District  Judge.  E.  D.  Louisiana* New  Orleans,  La. 

lion.  EUGENE  D.  SAUNDERS,  District  Judge,  E.  D.  Louisiana  « New  Orleans,  La. 

Hon.  ALECK  BOARMAN,  District  Judge.  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES,  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  E.  BRYANT.  District  Judge.  E.  D.  Texas Sherman.  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge.  N.  D.  Texas Dallas.    Tex. 

Hon.  WALLER  T.  BURNS.  District  Judge.  S.  D.  Texas Houston.  Tex. 

Hon.  THOMAS  S.  MAXEY.  District  Judge,  W.  D.   Texas Austin,  Tex. 


SIXTH  CIRCUIT. 


Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington.  D.  a 

Hon.  HORACE  H.  LURTON,  Circuit  Judge NashvlUe,  Tenn. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamasoo.  Mich. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Judge Cincinnati.   Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN.  District  Judge.  E.  D.  Kentucky Maysville,  Ky. 

Hon.  WALTER  EVANS,  District  Judge,  W.  D.  Kentucky LouisvUle.  Ky. 

Hon.  HENRY  H.  SWAN,  District  Judge,  E.  D.  Michigan Detroit.  Mich. 

Hon.  LOYAL  E.  KNAPPEN.  District  Judge,  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge,  N.  D.  Ohio* Cleveland,  Ohio. 

Hon.  ROBERT  W.  TAYLER,  District  Judge,  N.  D.  Ohio Cleveland.  Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge,  S.  D.  Ohio Cincinnati.  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  B.  and  M.  D.  Tennessee Chattanooga,  Tenn. 

Hon.  JOHN  B.  MoCALL.  District  Judge.  W.  D.  Tennessee «»• Memphis.  Tenn, 

»  Died  February  4,  1907. 

*  Appointed  February  20,  1907.  to  succeed  Judge  Parlange. 

•  Died  December  22,  1906. 
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SEVENTH  CIRCUIT. 

i 

i  Boo.  WILLIAM  R.  DAY,  Circuit  JoaUce Washington,  D.  C. 

Hob.  PETER  S.  GROSSCUP.  Circuit  Judge Chicago,  111. 

Hon.  FRANCIS  ■.  BAKER,  Circuit  Judge IndianapolU,  Ind. 

Hoa.  WILLIAM  H.  SBAMAN,  Circuit  Judge Sheboygan,  Wis. 

Hon.  CHRISTIAN  a  KOHLSAAT,  Circuit  Judge Chicago,  111. 

Hon.  KENESAW  M.  LANDIS.  District  Judge,  N.  D.  Illinois Chicago,  IlL 

Hon.  SOLOMON  H.  BETHEA,  District  Judge,  N.  D.  Rlinois Chicago,  lU. 

HfflL  FRANCIS  M.  WRIGHT,  District  Judge,  B.  D.  Illinois Urbana,  HI. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge,  S.  D.  Illinois Springfield,  Dl. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  JOSEPH  V.  QUARLES,  District  Judge,  E.  D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  Li.  SANBORN,  District  Judge,  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 

Hon.  DAVID  J.  BREWER,  Circuit  Justice Washington,  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St  Paul,  Minn. 

Hon.  WILLIS  VAN  DBVANTER,  Circuit  Judge Cheyenne,  Wyo. 

Hon.  WILLIAM  G.  HOOK,  Circuit  Judge Leavenworth,  Kan. 

Hon.  EIiMKR  B.  ADAMS,  Circuit  Judge St  Louis,  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge,  E.  D.  Arkansas Little  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge,  W.  D.  Arkansas Ft  Smith,  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge,  Colorado ,.. .Denver,  Colo. 

Hon.  HENRY  THOMAS  REED.  District  Judge,  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa Red  Oak,  Iowa 

Hon.  JOHN  C.  POLLOCK,    District  Judge,  Kansas Topeka,  Kan. 

Hon.  WM  LOCHREN,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  PAGE  MORRIS,  District  Judge.  Minnesota Duluth,  Minn. 

Hon.  GUSTAVUS  A.  FINKELNBURG,  District  Judge,  B.  D.  Missouri* St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGER,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge,  North  Dakota Fargo,  N.  D. 

Hon.  JOHN  K.  GARLAND,  District  Judge,  South  DakoU Sioux  Falls,  S.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  Utah Salt  Lake  City,  Utah. 

Hon.  JOHN  A.  RINER,  District  Judge,  Wyoming Cheyenne,  Wyo 


NINTH  CIRCUIT. 


Bob.  JOSBPH  McKBNNA,  Circuit  Justice Washington,  D.  C. 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge PorUand,  Or. 

Bon.  WM  W.  MORROW,  Circuit  Judge San  Francisco,  Cal 

Hon.  ERSKINE  M.  ROSS,  Circuit  Judge Los  Angeles.  Cal. 

Hon.  JOHN  J.  DE  HAVEN,  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Bon.  CLIN  WELLBORN.  District  Judge,  S.  D.  Calif omU Los  Angeles.  Cal. 

Bom.  JAMBS  H.  BEATTY,  District  Judge,  Idaho Boise  City,  Idaho. 

Hon.  WILLIAM  H.  HUNT,  District  Judge,  Montana Helena,  Mont 

Hon.  EDWARD  8,  FARRINGTON,  District  Judge,  Nevada Carson  City,  Not. 

Hon.  CHARLES  B.  WOLVBRTON,  District  Judge,  Oregon PorUand,  Or. 

Hon.  EDWARD  WHITSON,  District  Judge,  E.  D.  Washington.... Spokane,   Wash. 

Hfli.  COBNELIUS  H.  HANFORD,  District  Judge,  W.  D.  Washington SeatUe,  Wash. 

•RMlgned  March  81,  1907. 
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T 228 
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Alfred  H.   Smith   Ck>.  Y.   United 

States   631 

Altrater.  First  Nat  Qold  Mining 

Oa.  of  New  York  &  Ck>lorado  ¥•  218 
American  Can  Co.  y.  Williams. . .  158 
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American    News    Co.    y.    United 

States   531 
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States    531 

Automatic  Switch  Co.  of  Balti- 
more  City    Y.   Cutler-Hammer 

Mfg.  Co 531 

A.  Wimpfhelmer  &  Co.  y.  United 

States  532 

Bacon,  Dady  Y. 221 

Baldwin  &  Co.  y.  United  States. .  531 
Ball  Bearing  Co.  y.  Star  Ball  Re- 
tainer Co. 177 
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Barnes,  Bee  Y 433 
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Carson  y.  Three  States  Lumber 

Co 197 
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Knudsen-Ferguson  Fruit  Co.  y.  488 
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Davis,  Baltimore  &  O.  S.  W.  R. 
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Force  &  Co.,  Bates  Mach.  Co.  v.. .  178 

Frame  &  Co.  v.  United  States 532 

Francisco  v.  Chicago  &  A.  R.  Co.. .  292 

Frank  v.  United  States 360 

Frank,  West  Disinfecting  Co.  v.. .  359 
Fraser,  Trade  Dollar  Consol.  MIn. 

Co.    T. 37 

Gandolfl,   Siegert  v. 142 
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Gastonia  Cotton  Mfg.  Co.  v.  W. 

L.  Wells  Co. 532 

General  Electric  Co.,  Bullock  Elec- 
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Gypsum  Emperor,  The 119 
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Co.   V 128 

Hulen  &  Co.,  Martin  v 492 

Illinois  Cent  R.  Co.  v.  Warren. . .  350 
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Hoyle    128 

Iron  City  Sand  Co.,  Neel  v 490 

Israel  v.  Israel 32 

Jacob  Berry  &  Co.,  In  re 124 

James  S.  T.  Stranahan,  The....  119 
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J.  B.  King  Co.  No.  19,  The 119 

Johnson,  Evans  v 488 

Jones  Cotton  Co.,  McBath  v 203 

Jumna,    The 119 

Jung  Yuen  v.  United  States 534 

Kansas  City  Bolt  &  Nut  Co.,  Mo- 
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Kedly,  Decker  v. 305 

Kessler  v.  Ensley  Land  Co 534 

King  Co.  No.  19,  The  J.  B 119 
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ments for  benefit  of  creditors.    61  0. 
G.  A.  11. 

ASSUMPTION  OF  RISK. 
Assumption  of  risk  incident  to  employ- 
ment.     88  0.  0.  A.  814. 

ATTACHMENT. 
Issuance— Following  state  practice.     6 
O.  a  A.  606;  270.  O.  A.  893. 


ATTORNEY  AND  CLIENT. 
Arguments  of  counsel     13  O.  O.  A. 

689. 
Bonds,  securities,  and  other  papers  sub- 
ject to  lien  for  services.    &  C.  C  A. 

Liability  of  attorneys  for  contempt 
48  C.  G.  A.  7. 

Comments  of  counsel  and  Instructions 
on  failure  of  accused  to  testify.  54 
O.  0.  A.  873. 

Authority  of  attorney  after  judgnient. 
67  C.  G.  A.  130. 

Compensation  of  attorney  on  prema- 
ture termination  of  employment.  69 
G.  G.  A.  118. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  a  a  A.  267. 

AWARD. 

Setting  aside  for  interest,  prejudice,  or 
misconduct  of  arbitrator.  12  G.  O. 
A.  692. 

BAGGAGE. 
Responsibility  of  sleeping-car  compa- 
nies for  baggage  and  valuables.     10 
C.  G.  A.  888. 
Limitation  of  liability   by   carrier  for 
passenger's  baggage.     82  C.   0.   A. 

BANKRUPTCY. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  bankruptcy.  U  C.  O.  A. 
313. 

What  persons  are  subject  to  bankruptcy 
law.    42C.  G.  A.  4. 

Appeal  and  review  in  bankruptcy 
cases.    43  G.  C.  A.  9. 

Franchises  and  licenses  as  assets  in 
bankruptcy.    43  G.  C.  A.  389. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  O. 
G.  A.  11. 

BANKS  AND  BANKING. 
Jurisdiction  of  federal  courts  in  suits 

against  national  banks.    11  G.  0.  A. 

815. 
Who  liable  as  shareholders  in  national 

banks.    16  C.  C.  A.  130 :  46  G.  C.  A. 

503. 
Personal  liaUlity  of  directors.     12  C. 

C.  A.680:  83C.  a  A.230. 
Deposits  in  bank  after  insolvency.    43 

O.  G.  A.  588. 
Enforcement  of  statutory  liability  of 

stockholders  in  nati<»ial  banks.     62 

G.  G.  A.  6. 
Actions  by  and  against  receivers  and 

"agents*^  of  national  banks.     63  O. 

O.  A.  398. 
Lien  of  banks  on  stock.    66  O.  O.  A. 

179. 
Taxation  of  bank  deposits.     60  C.  O. 

A.  413. 
Right  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.    69  (X 

C.  A.333. 
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BILLS  OF  LADING. 
P«rib  of  the  sea.    19  a  a  A.  46S. 

BOARDS  OF  TRADB. 
Quotations  of  prices  and  transactions 
on  exchanges.    61  G.  G.  A.  2. 

BONDS. 

Bona  fide  pnTchasers  of  municipal 
bonds.    41  a  G.  A.  6. 

Death  of  surety.    49  G.  G.  A.  591. 

Bij^tB  and  remedies  of  holders  of  in- 
valid municipal  securities.  66  G.  G. 
A.  235. 

BREAGH  OF  MARRIAGE  PROMISE. 
Effect  of  e-Hfftnng  marriage  on  subse- 
quent contract  to  marry.    50  G.  G. 
A.  68a. 

BUILDING    AND    LOAN    ASSOQA- 
TIONS. 
Ststatorr  exemptions  from  operation  of 

osury  laws.     36  C.  G.  A.  543. 
What  law  goyems  usury.    51  O.  U.  A. 
319. 

CANCELLATION. 
Of  patent  to  public  hind.     22  G.  G. 

A.  38. 
Of  certificates  of  corporate  stock.     55 

C.  C  A.  167.  ,    .        ^ 

Cancellation,  surrender,  or  rescission  of 

charter  of  yessel.    61  G.  C  A.  569. 

CARRIERS. 

Duty  to  protect  passengers  from  dan- 
gerous fellow  passengers.  4  G.  G. 
A.  231. 

Right  to  restrain  or  expel  disorderly 
passenger.    4  O.  G.  A.  231. 

Duties  and  liabilities  of  sleeping-car 
companies.  10  G.  G.  A.  335 ;  34  G. 
C.  A.  386. 

Liability  for  injuries  caused  by  negli- 

rtce  or  torts  of  senrants.    10  G.  G. 
466;  27  G.  G.  A.  651. 
Doty  to  stop  trains  at  station.    14  0. 

C.  A.  362. 
Qaick  dispatch— Demurrage.    14  G.  G. 

A,  657;  21  a  G.  A.  342. 
CoDtracti  other  than  for  carriage.    20 

C.  a  A.  521. 
Who  are  common  carriers  of  goods. 

20  C.  a  A.  521. 
Liability  as  warehousemen.     20  G.  0. 

A.  K». 
Doty  to  tresi>a8ser  on  train.    31  G.  G. 

A.  76. 
Who  are  passengers.    81  G.  G.  A.  164. 
Persons   assisting    passengers.    31    G. 

C.  A.  164. 
RUdits  of  Ucensee  on  trahi.    31  0.  G. 

a:164 
Righu  of  person   traveling   on    pass. 

31  a  a  a;i64;  32  g.  g.  a.  soa 

Borden  of  proof  of  negligence  where 
Mssengers  have  been  ugured.  82  G. 
(1X23. 

Lire  stock— Eridence  admissible  in  ac- 
tions for  injuries  through  negligence 
or  accident     82  G.  G.  A.  14& 


CARRIERS— Cont'd. 

Limitations  of  liabUity  for  nersonal  in- 
juries to  passengers  and  ror  baggage. 
&  G.  C.  A.  301. 

Continuance  of  passenger  relation.  40 
G.  C.  A.  437. 

Liability  of  railroads  or  street  car 
companies  for  ejection  of  trespassers. 
51  C.  G.  A.  578. 

Injuries  to  railroad  passengers  while 
occupying  i>ositions  other  than  reg- 
ular seats.     54  O.  G.  A.  4. 

Use  of  carriers*  premises  by  hack  and 
cab  drivers,  hotel  runners,  etc  57 
G.  G.  A.  367. 

Regulations  of  charges  by  carrier  for 
long  and  short  hauls.  60  G.  G.  A. 
542. 

Duties  and  liabilities  of  carriers  as  to 
furnishing  facilities  for  transporta- 
tion.   61  G.  G.  A.  414. 

Negligence  in  ejection  of  persons  un- 
der disability.    62  G.  G.  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  G.  G.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  O.  G.  A.  427. 

GERTIPIGATES. 
Of  receivers.    26  G.  0.  A.  850. 
Of  corporate  stock— Cancellation.     55 
G.  G.  A.  167. 

CERTIORARI. 
From  supreme  court    1  0.  0.  A.  6. 

CHARITIES. 
Liabilities    of    charitable    institutions 
for  negligence.    47  C.  a  A.  134. 

CHARTER. 
Implied    warranty    of    seaworthiness. 

15  C.  C.  A.  388;   60  C.  C.  A.  179. 
Cancellation,   surrender,   or   rescission 
of  charter  of  vessel.    61  C.  G.  A.  569. 

CHATTEL  MORTGAGES. 

Controlling  effect  of  state  decisions  in 
United  States  courts.     11  G.  G.  A.  8a 

CHILD. 

Death  of  parent  by  wrongful  act- 
Damages.     1  C.  C.  A.  34. 

Imputed  negligence.     34  G.  0.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.    87  G.  G.  A.  362. 

CHINESE, 
atizenship.     1  G.  O.  A.  212;  35  G.  G. 
A.  332. 

CIRCUIT  COURTS. 
Review  of  jurisdiction  of  circuit  courts. 

48  C.  C.  A.  351. 
Jurisdiction  of,  as  determined  by  the 
amount    in    controversy.    19    C.    G. 
A.  75;  36  G.  G.  A.  459. 

CIRCUIT  COURTS  OF  APPEALS. 
Certiorari  from  supreme  court    1  G.  0. 
A.  5. 


Digitized  by  VjOOQIC 


clxyiii 


79  C.  C.  A.  REPORTS. 


CIRCUIT  COURTS  OF  APPEALS— 
Confd. 

Jorisdictioii.  1  C.  0.  A.  6;  82  0.  C.  A. 
475. 

Effect  of  previous  decisions  as  to  va- 
lidity of  patents.  8  C.  O.  A.  565; 
27  0.  C.  A.  427;  82  C.  C.  A.  484. 

Review  of  interlocutory  decrees  in  pat- 
ent cases.  8  C.  C.  A.  572 ;  27  C.  C. 
A.  189;  82  C.  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able.   13  C.  C.  A.  874. 

Enjoining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575;  63 
C.  C.  A.  437. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  0.  C.  A. 
856;  26  C.  C.  A.  49. 

Jurisdiction  on  habeas  corpus.  25  C 
0.  A.  11. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  851. 

CITIZENSHIP. 

Of  Chinese.  1  C.  O.  A.  212;  85  O.  O. 
A.  332. 

Of  aliens  under  state  and  federal  laws. 
6  C.  C.  A.  37. 

Of  corporations.  6  C.  C.  A.  174;  10 
C.  C.  A.  249;  27  C.  C.  A.  301. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298.  ^        , 

Of  married  women.    65  C.  C.  A.  5. 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  468. 

Collision  rules— Speed  of  steamers  in 
fog.    28  C.  O.  A.  532. 

Collision  rules— Speed  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  368. 

Signals  of  meeting  vessels.  80  C.  C. 
A.  630. 

Overtaking  vessels.    60  C.  C.  A.  254. 

COLOR  OF  TITLE. 
Tax  deed  as  color  of  title.    24  C.  C. 
A.  402. 

COMMERCE. 

Taxation  of  interstate  commerce  by 
state.    8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
or  foreign  commerce— Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  C.  A.  13. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

CONSPIRACY. 
Liabilities  of  corporations.    89  C  C. 

A.  17. 
Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object  74  C.  C. 
A.  472. 


CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings.   8  a  O.  A.  39& 

Regulation  of  commerce  by  taxation. 
8  C.  C.  A.  492. 

Restrictions  on  grants.    14  C.  C.  A.  6. 

Limitations  of  taxing  power.  23  C.  C 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C.  A.  18. 

Constitutional  limitations  of  municipal 
indebtedness.     86  C.  C.  A.  6. 

Trial  by  jury  in  criminal  prosecutions. 
89  C.  d  A.  275. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  C.  C 
A.  294. 

Imposition  of  penalty,  extra  allowance 
of  damages,  (5D6ts,  or  fees  as  denial 
of  equal  protection  of  law.  72  C.  C. 
A.  547. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.     77  C.  C.  A.  281. 

CONTEMPT. 
Liability  of  attorneys.    48  C.  C  A.  7. 

CONTRACT  LABOR. 
Importation.    66  O.  C.  A.  188. 

CONTRACTS. 

Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

Jurisdiction  of  federal  courts  as  to 
laws  impairing  obligation  of  con- 
tract    11  C.  O.  A.  816. 

Relating  to  use  of  trade-name.  14  C. 
C.  A.  104. 

Mutuality  in.    15  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A  199. 

Admiralty  jurisdiction  over.  18  C.  C 
A.  847;  27  C.  C.  A  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works  at  judicial  sales,  etc. 
28  C.  C.  A  192. 

For  lobby  services.    29  C.  C.  A.  446. 

Breach  of  executory  contract — Accru- 
al of  right  to  sue.    80  C.  C.  A.  210. 

Divisibility  of  contracts.  80  C.C.A.  467. 

Of  persons  uon  compos  mentis  under 
guardianship.    84  C.  C.  A  264. 

Monopolistic  contracts — ^Validity  as  af- 
fected by  public  policy.  9  C.  C.  A 
666 ;    34  C.  C.  A  48a 

Marlsetable  titie.    40  C.  0.  A  592. 

Sufficiency  of  expression  of  considera* 
tion  in  memorandum  within  statute 
of  frauds.    46  C.  C.  A.  183. 

Persons  entitled  to  enforce  specific  per- 
formance.   47  C.  C.  A  493. 

Enforcement    of    contracts    requiring 

gerformance  of  continuous  acts.     4S 
!.  C.  A.  103. 
Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 
Marriage  by  mutual  agreement    52  C. 
C.  A.  581. 
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CONTRACTS— Cont'd. 

Bestrainins  breach  of  contract  of  em- 
pIot6  not  to  engage  in  competing 
bosiness.    53  C.  O.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  affected  by  legahty  of  ob- 
ject or  consideration.     56  C.  C.  A.  10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  C.  C.  A.  363. 

Merger  of  contracts.    60  O.  O.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
Bervant.    62  C.  C.  A.  5. 

Enforcement  of  contracts  of  which 
time  is  the  essence.    63  C.  C.  A.  562. 

Rdation  of  carrier  to  persons  carried 
under  contract  with  tneir  onployers. 
67  a  O.  A.  427. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  C.  O. 
A.  294. 

Practica]  construction  of  contracts  by 
parties.    73  O.  C.  A.  392. 

Talidity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  C.  a  A.  281. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
hi  restraint  of  trade.  78  0.  C  A. 
612. 

CONTRIBUTION. 
On  marine  loss— General  average.    20 
C.  C.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  In  suits  for  in- 
fringement. 22  0.  C.  A.  211;  36 
C,  C.  A.  613. 

Matter  subje'^f  to  copyright.  58  O.  G. 
A.  273. 

Dedication  to  public  or  abandonment 
of  copyright.    69  C.  C.  A.  563. 

Infringement  by  use  of  extracts  and 
quotations.    76  O.  C.  A.  475. 

R%ht8  of  authors  to  control  of  publi- 
cation, disposition  or  use  of  their 
productions  independent  of  statutory 
copyright.    77  O.  C.  A.  620. 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction. 6  0.  0.  A.  174 ;  10  C.  O. 
A.  249;  27  C.  O.  A.  298. 

Status  of  foreign  corporations.  7  0. 
C,  A.  419. 

Dissolution  of  foreign  corporation.     7 

a  a  A.  421. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  corporations.  11  0. 
C.  A.  314. 

Personal  habOity  of  directors  for  negli- 

rce.     12  a  O.  A.  680;    33  C.  C. 
230. 
The  power  of  officers  and  directors  in 
their  individual  capacity  to  deal  with 
coTDoration.    13  C.  C.  A.  466. 
Use  of  corporate  name  as  trade-name. 

17 a  C.  A.  579;  27  0.  O.  A.  357. 
Stockholders'   liability  to  creditors   in 
equity.     23  G.  C.  A.  315;    33  C.  C. 


CORPORATIONS-Confd. 

£}xclu8ion,  regulation,  and  taxation  of 
foreign  corporations.    24  O.  0.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  0.  0.  A.  221. 

Foreign  corporations  *'doing  business^ 
hi  state.  33  a  0.  A.  585;  72  O.  0. 
A.  622. 

LiabiUty  for  torts.     89  C.  G  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  C.  C.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions. 45  G.  G.  A.  8;  78  G.  C.  A. 
473. 

Acts  of  corporators  and  promoters. 
46  G.  C.  A.  576. 

Power  to  form  partnership.  50  0.  0. 
A.  131. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enfbrce  stockhold- 
er's liability.    52  G.  O.  A.  305. 

Limitation  of  actions  against  corpo- 
rate offlcers.    53  G.  G.  A.  7. 

Cancellation  of  certificates  of  corpo- 
rate stock.    55  G.  C.  A.  167. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  CT  G.  A.  322. 

Liabilities  enforceable  against  reor- 
ganized corporations.    €^  G.   G.   A. 

Acquisition  by  corporation  of  stock  of 
other  corporation.    68  G.  G.  A.  120. 

Evidence  of  membership  in  corpora- 
tion.   72  G.  G.  A.  423. 

Liabilities  of  corporate  officers  for  debts 
and  acts  of  corporation  as  dependent 
on  knowledge  or  participation.  75  C. 
G.  A.  492. 

Powers  of  committees  of  directors  or 
trustees  of  corporations.  76  G.  C.  A. 
7. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  G.  G.  A.  281. 

COSTS. 
Right  to  costs  in  equity.    17  C.  0.  A. 

368. 
Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.    72  G.  G.  A.  547. 

COUNTERFEITING. 
Nonmailable  matter.    30  G.  G.  A.  86. 

COURTS.    See  "Federal   Courts." 
Dicta.    64  G.  G.  A.  361. 

CREDIT. 
Loss  of  as  element  of  damages.    62  G. 
C.  A.612. 

CREDIT  INSURANCE.     19  C.  0.  A. 
271 :  34  O.  C.  A.  165. 

CRIMINAL  LAW.     See  "Rewards." 
Practice  on  trial  before  jury.    26  C.  0. 

A.  528. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  O.  A.  275. 
Prosecution    and    punishment    of    ac- 
cessories.   44  G.  G.  A.  826. 
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CRIMINAL   LAW— Cont'd. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133.    • 

Proof  of  corpus  delicti  to  corroborate 
a  confession.    53  C.  C.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
C.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus  de- 
licti.   70  C.  C.  A.  150. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part  of 
defendants.    73  C.  C.  A.  295. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of  con- 
spirators and  codefendants  after  ac- 
complishment of  object.  74  C.  C.  A. 
472. 

Effect  of  acquittal  In  criminal  prose- 
cution on  liability  in  tort  for  al- 
leged criminal  act.    79  C.  C.  A.  407. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  0.  A.  394. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  G.  A.  545. 

DAMAGES. 

Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  C.  C.  A.  250;  28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235; 
28  C.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
C.  C.  A.  138. 

Negligence  of  both  master  and  servant 
— Division  of  damages  in  admiralty. 
30  C.  C.  A.  678. 

Liability  of  corporations  for  exemplai^ 
or  punitive  damages.    39  C.  C.  A.  18. 

Punitive  damages  for  death  by  wrong- 
ful act.    44  C.  C.  A.  259. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  C.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  G.  G.  A.  645. 


DAMAGBS-Confd. 

Loss  of  credit  as  element  of  damages. 
62  C.  C.  A.  612, 

Mitigation  of  damages  for  wronefpl 
discharge  from  employment  by  niil- 
ure  of  servant  to  seek  or  accept  oth- 
er employment.    64  C.  C.  A.  5. 

Retraction,  ai>ology,  or  reparation  as 
ground  for  mitigation  of  damages  for 
libel  and  slander.    71  C.  C.  A.  315. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs  or  fees  as  denial  of 
equal  protection  of  law.  72  C  C.  A. 
547. 

DEATH  BY  WRONGFUL  ACT. 

Mental  suffering  as  element  of  dam- 
apes.    11  C.  C.  A.  563. 

Punitive  damages.    44  C.  C.  A.  259. 

What  law  governs  actions.  47  C.  C 
A.  606. 

DECREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.    61 
C.  C.  A.  236. 

DEDICATION. 
Of  copyright  to  public.    69  C.  C.  A.  563. 

DEEDS. 
Names  of  parties.    23  C.  O.  A.  146. 
Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executors  or  administra- 
tors.   74  C.  C.  A.  382. 

DEMURRAGE. 
Quick  dispatch.     14  C.  C.  A.  657;  21 

G.  G.  A.  342. 
Definition  and  general  principles.    21 
CCA.  337;   46  C  C  A.  4. 

DEPOSITION. 
Conformity  to  state  practice.     5  C  0. 

A.  602;  27  G.  C.  A.  392;  71  C  C. 

A.  110. 
Use  of  deposition   when  deponent  if 

present    50  C  C  A.  232. 
Irregularities  in  taking  or   return  of 

depositions  as  ground  for  exclusion  aa 

evidence.    73  C.  C  A.  60a 

DICTA. 
Of  courts.    64  C.  C.  A.  86L 

DIRECTORS. 
Personal   liability   for   negligence.     12^ 
G.  C.  A.  680;   83  0.  0.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.     SCO. 
A.  594;  27  C.  C  A.  393. 

DISMISSAL  AND  NONSUIT. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  proeecu- 
tion.    68  C.  C.  A.  4. 

DISSOLUTION. 
Of  foreign  corporations.    7  C.  C  A.  42L 
Of    municipal    corporations— Effect   oa 
indebtedness.     33  G.  C  A.  506. 
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DIVORCE. 
Separation  agraements.  88  C.  O.  A.  008. 

DOMICILE. 
Effect  of  chan^  of  domicile  on  the 
question  of  diyene  dUzenahip.    10  C 
C.  A.  251. 

DOWER. 
How  inchoate  right  extingniahed.    8  O. 

a  A.8ia 

In  ndnee.    3  G.  G.  A.  818. 

What  eatate  aabject  to  dower.    8  G.  a 

A.  316. 
Direttitiire  of  indioate  right  by  legiala- 

tiTe  action.    4  G.  G.  A.  295. 

ELECTION  OF  REMEDIES. 

Against  nndisdosed  principal  or  agent. 
77  a  C.  A.  16«. 

EMINENT  DOMAIN. 

CoDseqoential  and  indirect  damagen 
16  C.  G.  A.  468. 

Nature  of  estate  or  interest  acqaired 
hi  condemnation  proceedings.  53  G. 
a  A604. 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.    70  C.  C.  A.  653. 

Proceedings  under  power  of  eminent 
domain  as  dvil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  C.  O.  A.  183. 

■QUITT. 
Bight  to  costs.    17  G.  0.  A.  86a 
Equitable  mortgages.    18  C.  G.  A.  458. 
Stockholden^   liability   to  creditors   of 

corporation.     23  a  G.  A.  815;    33 

C.  a  A.  28. 
Compensation  of  masters  in  chancery. 

27  a  G.  A.  475. 
CondusiTeneas  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

GO  a  G.  A.  463. 
Obtaining    possession    or    establishing 

titie  to  personal  property  in  equity. 

58  C.  a  A.  101. 
Operation   and   effect   of    decision    in 

equitable   suit   for   infringement    6f 

patent    68  C.  C.  A,  541. 
He,  who  comes  into  equity,  must  come 

with  dean  hands.    70  0.  0.  A.  543. 

KTOPPEL. 
At  against  state  or  United  States.    16 
a  C.  A.  353. 

EVIDBNCB. 
New  proofs  on  appeal  in  admiralty. 

8  0.  a  A.  322. 
Boles  of  eridence  in  federal  courts- 
Following  state  practice.    5  G.  G.  A. 

8M. 
Kxaminati<ni  of  party   before  trial — 

Conformity  to  state  practice.    5  O. 

C.A602. 
Excluded  from  bill  of  exceptions.     14 

C.  C.  A.  24a 
Borden  of  proof  of  negligence  where 

ptasenger  baa  been  injured.    82  0.  0. 

A23. 


EVIDENCE>-Confd. 

Evidence  admissible  to  show  Injury 
to  live  stock,  during  transportation » 
through  negligence  or  accident.  82 
C.  C.  A.  148. 

Judicial  notice  of  public  laws  and  reg- 
ulations.     44  G.  G.  A.  4. 

Use  of  deposition  when  deponent  is 
present.    50  G.  G.  A.  232. 

Negative  testimony.    52  C.  C.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.    55  O.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  G.  G.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  G.  G.  A.  117. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  G.  G.  A. 
600. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injurv  to  goods 
shipped  by  vessel,  and  diligence  or 
n^igence  of  carrier.    68  C.  C.   A. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  G. 
A.  4oo. 

Circumstantial  evidence  of  corpus 
delicti.    70  G.  0.  A.  156. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  0.  A.  110. 

Evidence  of  membership  in  corpora- 
tion.   72  G.  C.  A.  423. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part  of 
defendants.    73  C.  O.  A.  295. 

Irregularities  in  taking  or  return  of 
depositions  as  ground  for  exclusion  as 
evidence.    73  C.  C.  A.  608. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  C.  C.  A.  257. 

Admissibili^,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object  74  G.  0. 
A.  472. 

Inferences  from  evidence  as  dependent 
on  suffidency  and  degree  of  proof. 
74  O.  O.  A.  661. 

Evidence  of  emandpation  of  child.  75 
C.  G.  A.  393. 

Photographs  as  evidence  in  dvil  ac- 
tions.   78  O.  O.  A.  145. 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fence to  action  on  policy.  79  C.  C. 
A.  455. 

EXCEPTIONS,  BILL  OF. 
Time    of    filing— When    regulated    by 

state  practice.    5  G.  C.  A.  594. 
Exclusion  of  evidence  from.    14  G.  O. 

A.  248. 

EXCHANGES. 
Membership  in  stock  exchange  as  an 
asset  in  bankruptcy.   48  O.  G.  A. 
889. 
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BXCHANGES-Confd. 

Quotations  of  prices  and  transactions 
on  exchanges.    61  C.  C.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  G.  O.  A.  23d. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Citizenabip  as  affecting  the  jurisdiction 
of  the  federal  courto.  10  C.  O.  A. 
252. 

Probate  Jurisdiction  of  federal  courts. 
36  C.  O.  A.  276. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executor  or  administrator. 
74  C.  O,  A.  882. 

EXTINGUISHMENT. 
Of  mariUme  Ueno.    17  0.  O.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to  be 
extradited.    62  C.  C.  A.  506. 

Fugitives  from  justice  under  extradi- 
tion laws.    63  C.  C.  A.  101 

FEDERAL  COURTS. 

Jurisdiction  of  circuit  courts  of  appeals 
in  general.  1  C.  C.  A.  6;  32  O.  C. 
A.  475. 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  513. 

Jurisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  572;  27  Ol  C. 
A.  189;  32  C.  C.  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court.  5  C. 
O.  A.  694;  27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  0.  0. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  11  C.  C.  A.  71;  29  C. 
C.  A.  553. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308;  35  0.  O. 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.    11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  C.  A.  374. 

Jurisdiction  as  affected  by  possession 
of  the  subject-matter.    15  C.  C.  A.  6. 

Enjoining  proceedings  in  state  courts. 
IG  C.  O.  A.  90;  27  C.  C.  A.  575;  63 
C.  C.  A.  437. 

Lack  of  jurisdiction  of  United  States 
circuit  court     16  C.  C.  A.  507. 

Removal  of  causes— Separable  contro- 
versy. 18  a  C.  A.  86;  35  C.  a  A. 
155. 


FEDERAL  COURTS-ContU 

Jurisdiction  in  admiralty  as  to  matters 
of  contract  18  a  C.  A.  347;  27  a 
C.  A.530. 

Jurisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 
19  C.  C.  A.  75:  36  C.  C.  A.  459. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  C.  C 
A.  21. 

Conclusiveness  of  judgment  between 
federal  and  state  courts.  21  C  U 
A.  478;  49  C.  C  A.  468. 

Conflict  of  jurisdiction  with  state 
courts.    22  C.  C.  A.  356. 

Jurisdiction  in  mortgage  foreclosure. 
24  C.  C.  A.  523. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  C.  C. 
A.  475. 

Suits  by  and  against  receivers  of.  26 
C.  C.  A.  49. 

Jury  trial— Province  of  court  and  jury. 
26  C.  C.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  0.  A.  195. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiral^  jurisdiction  of  suits  between 
foreigners.     37  C.  C.  A.  193. 

Enjoining  proceedings  in  federal 
courts.    4o  0.  C.  A.  591. 

Pendency  of  action  in  state  or  federal 
court  as  ground  for  abatement  of 
action  in  the  other.  47  C.  C.  A.  205 ; 
73  C.  C.  A.  521. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  may  be  brought  52  C.  C  A. 
192. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  d  A.  110. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court 
75  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal  of  cause  to  federal 
court    78  C.  C.  A.  362. 

FEDERAL  QUESTIONS. 
As   conferring  jurisdiction  on    United 
States  courts.     11  a  G.  A.  308;   36 
C.  C.  A.  7. 

FEES. 
Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.    72  C.  C.  A.  547. 

FELLOW  SERVANTS. 
Who  are.    8  C.  C.  A.  668;  81  C.  C.  A. 

286. 
Concurrent  negligence  of  master  and 
feUow  servant     40  C.  C.  A.  236. 

FERRIES. 
As  carriers.    20  C.  C.  A.  536. 

FIDELITY  INSURANCE.    19  C.  a  A. 
273. 
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FTRES. 
As  m  pern  of  the  sea.    19  G.  G.  A.  472. 
Presomption  of  negligence  from  rail- 
road fires.    41  C.  C.  A.  370. 
Fire  escapes  on  buildings.    64  0.  0. 

A.  217. 
What  constitutes  loss  by  fire  under  in- 
policy.    72  C.  O.  A.  8. 


FORfiCLOSURB. 
In  federal  courts.     24  G.  G.  A.  523. 
Distribution  of  proceeds.     29  0.  G.  A. 
638. 

FOREIGN  CORPORATIONS. 
Status  under  the  rule  of  comity.    7  G. 

CX  A.  419. 
Dissolution.    7  G.  G.  A.  421. 
Exduaion— Regulation    and    taxation. 

24  C.  a  A.  13. 


What  constitutes  "doing  business"  in 
stati 


state.    33  C.  G.  A. 


oing 
585; 


72  C.  a  A. 


Service  of  process.    45  0.  C.  A.  8;  78 
CX  a  A.  473. 

FORMER  JEOPARDY. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  a  O.  A.  4. 

FRAKCHISES. 
As  assets  in  bankruptcy.    43  O.  G.  A. 


FRAUD. 
In  use  of  trade-marks  and  trade-namea 

17  C.  0.  A.  579.  657;   20  a  a  A. 

165;  80  0.  a  A.  380. 
Nonmailable  matter.     30  G.  G.  A.  8a 
Liabilities  of  corporations.    89  0.  G. 

A.  16. 

FRAUDS,  STATUTE  OP. 
Sufkdency  of  expression  of  considera- 
tion in  memorandum  within  statute. 
46  C.  G.  A.  183. 

6ARXISHMENT. 
FoUowinr  state  practice.    5  G.  G.  A. 

606;  27  G.  G.  A.  893. 
Of  receiTers.     26  C.  O.  A.  49. 
Nature  of  rights  acquired  by  garnish- 
at  proceedings.    76  C.  CJ.  A.  270. 


GENERAL  AVERAGE 
3ilarine  insurance.    20  G.  G.  A.  857. 

GIFTS. 

Rerocation  of  gifts  causa  mortis.    64 
a  C.  A  143. 

GRAND  JURY. 
Review   by    trial    court,    of    evidence 
giT^  before  grand  jury.    69  G.  G. 

GUARANTY. 
Discharge  of  guarantor  by  discharge 
of  principal  without  payment  or  sat- 
isfaction.  78  O.  C.  A.  2(56. 

GUARANTY  INSURANGB.    19  0.  G. 

A.  271. 


GUARDIAN  AND  WARD. 

Citizenship  as  affecting  the  Jurisdiction 
of  the  federal  courts.  10  G.  0.  A. 
253:  27  C.  G.  A.  800. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.     25  C. 

C.  A.  4. 
Scope  of  review  on  habeas  corpus  to 
procure  release  of  persons  sought  to 
be  extradited.    62  C.  C.  A.  50C 

HEALTH. 
Inspection,   quarantine,   and   sanitary 
regulations    interfering    with    inter- 
state conmierce.    59  C.  C.  A.  19L 

HOMESTEAD. 
Rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lands. 
59  O.  G.  A.  434. 

HOSPITALS. 
Liability  for  negligence.    47  G.  G.  A. 
134. 

HUSBAND  AND  WIPE. 

Liability  of  husband  for  ne^igence  and 

torts  of  wife.     12  C.  G.  A.  196. 
Paraphernal  property.     81  G.  C.  A.  40. 
Separation  agreements.     88  O.  O.  A. 


Citizenship  of  married  women.    65  C. 

C.  A.  5. 
Rights  of  action  between.     79  G.  C. 

A.  306. 

IMPLICATION. 
Repeal  of  statutes  by  Implication.    88 
C.  C.  A.  136. 

IMPROVEMENTS. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect tiUe.    69  C.  G.  A.  19. 

INDEBTEDNESS. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  G.  G. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
Nes^gence  of  employes.     28  G.  0.  A. 

INDIANS. 
Jurisdiction  and  judgments  of  Indian 

courts.     11  G.  C.  A.  468. 
Citizenship  of.     27  G.  C.  A.  298. 

INDICTMENT  AND  INFORMATION. 
Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

INFANTS. 
Imputed  negligence.     34  G.  G.  A.  4. 
Age    as    affecting    contributory    negli« 

gence.     37  O.  C.  A.  362. 
Implied  emancipation  of  child.    71  C 

C.  A.  629. 
Evidence  of  emancipation  of  child.    75 

C.  C.  A.  393. 
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INJUNCTION. 

Restraining  proceedings  in  state 
courts.  16  0.  C.  A.  00;  27  O.  O. 
A.  575;   63  C.  C.  A.  437. 

Jurisdiction  of  circuit  court  of  ap- 
peals to  review  interlocutory  decrees. 
32  O.  C.  A.  481. 

Restraining  pollution  of  water  courses. 
37  a  C.  A.  544. 

Right  of  taxpayer  to  enjoin  misuse  of 
puUic  funds  and  property.  38  C.  O. 
A.  458. 

Restraining  proceedings  in  federal 
courts.    45  C.  C.  A.  591. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Restraining  breach  of  contract  of  em- 
ploy4  not  to  engage  in  competing 
business.    53  G.  O.  A.  492. 

Persons  entitled  to  restrain  wrongful 
enforcement  of  tax.    54  C.  C.  A.  550. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  O.  O. 
A.  532. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.    72  0.  C.  A.  123. 

INJURIOUS  NOTICES. 
Nonmailable  matter.    30  O.  C  A.  93. 

INNKEEPERS. 
Fire  escapes  on  buildings.    64  C.  C.  A. 

217. 
Liabilities    for    personal    injuries    to 

guests.    66  C.  C.  A.  483. 

INSANE  PERSONS. 
Contracts     of    persons     non     compos 

mentis    under    guardianship.    33    C. 

C.  A.  264. 
Effect  of  insanity  on  the  question  of 

suicide  in  insurance  suits.    16  C.  C. 

A.  623:28  0.  O.  A.  284. 

INSOLVENCY. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  O. 
C.  A.  IL 

Right  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.  69  C. 
C.  A.  333. 

INSPECTION. 

Of  public  records.    49  C.  O.  A.  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

INSURANCE. 
Accident  insurance— Risks  and  causes 

of  loss.     38  C.  O.  A.  3. 
Conditions   in   policy    as   to   time   for 

bringing  suit     2  O.  C.  A.  473;    35 

C.  O.  A.  404. 
Conditions   of   policy— Arbitration.     0 

C.  C.  A.  628;  39  C.  C.  A.  389.        I 


INSURANCE>-Confd. 
Authority  of  insurance  agent  to  waive 
prepavment  of  preAiiums.     13  C.  0. 

Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623;  28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271;  34 

C.  C.  A.  165. 
Guaranty  insurance.    19  C.  C.  A.  27L 
li^delity  insurance.    19  C.  C.  A.  273. 
Title  insurance.    19  C.  C.  A.  27a 
Marine   insurance— Perils  of  the  sea. 

19  C.  C.  A.  465. 

Marine    insurance— General     average. 

20  C.  C.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.   27  C.  C.  A  46. 

Divisibility  of  contracts.  80  a  O.  A 
474. 

Waiver  by  acceptance  of  premiums. 
83  C.  C.  A.  86S 

What  constitutes  an  insurable  inter- 
est in  human  life.    39  C.  C.  A.  632. 

Change  of  beneficiary.    40  C.  O.  A.  4. 

Commencement  of  risk.  41  G.  C.  A 
273. 

What  law  governs  policies.  46  O.  0. 
A.  287. 

Authority  of  insurance  agents  as  to 
acceptance  of  risks.  49  C.  C.  A 
335. 

Liability  for  injuries  sustained  by  as- 
sured while  engaged  in  occupation 
not  covered  by  policy.  51  C.  C.  A 
434. 

Time  for  notice  of  loss.  55  C.  O.  A 
376. 

Notice  of  premiums,  dues,  and  assess- 
ments.   59  C.  O.  A.  317. 

Mutual  benefit  insurance  contracts  as 
affected  by  subsequent  provisions  and 
amendments  of  charter,  constitution, 
or  by-laws.    63  C.  C.  A.  285. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  C.  G. 
A.  615. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  O.  C.  A  3. 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  C  GL 
A  455. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposition.    16  C.  C.  A.  199. 

INTERSTATE  COMMERCE. 

Taxation  of  by  state.     8  C.  O.  A  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A  318. 

State  laws  interfering  with  interstate 
commerce.     24  C.  0.  A  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C  A.  191. 

JUDGMENT. 
Method  of  entering  judgment  in  federal 
court— Following  state  practice.    6  0. 
C.  A  604. 
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JUDGMENT— Cont'd. 

Of  federal  conrta— Jaiisdiction  as  in- 
Tolving  federal  qaestion.  11  O.  O.  A. 
317. 

GiTing  full  faith  and  credit — Jnrisdic- 
doD  of  federal  courts.  11  G.  G.  A. 
318. 

Bendition  on  Sundaj.    12  O.  C.  A.  462. 

Finality  of  judgments  for  purposes  of 
review.  2  C.  C.  A.  379;  17  C.  C.  A. 
238;  28  a  C.  A.  482. 

Conclusiveness  as  between  federal  and 
state  courts.  21  G.  G.  A.  478;  49 
C.  G.  A.  468. 

Enforcement  a^rainst  municipality  by 
mandamus.     25  C.  O.  A.  475. 

CondusiTeness  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  G.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  a  O.  A.  805. 

Bestraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  G.  G. 
A  532. 

Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.  61 
C.  G.  A.  236. 

Authority  of  attorney  after  judgment. 
67  C.  G.  A.  130. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  G.  G. 
A  322. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement  of 
patent.    68  G.  G.  A.  541. 

JUDICIAL  SALES. 
On  Sunday.    12  C.  G.  A.  462. 
Contracts    restraining    competition    in 
bidding.    28  a  G.  A,  192. 

JURISDICTION. 
Of     federal     courts.     See     "Federal 

Courts." 
Of  circuit  court  of  appeals.    1  C.  G.  A. 

6:  82  0.  O.  A.  475: 
Of  supreme  court.    1  O.  G.  A.  9,  11. 
Diverse  dtisenship  as  ground  of  federal 

jpiisdiction.     10  a  C.  A.  249;  27  O. 

C.A.29a 
Federal  question  as  ground  of  jurisdic- 
tion.   U  C.   G.  A.  308;    35  G.  C. 

A- 7. 
Of  Indian  courts.    11  G.  G.  A.  468. 
As  affected  by  possession  of  the  subject- 
matter.    15  C.  C.  A.  6. 
Bemoval  of  causes— Separable  contro- 

rmj.     18  O.  O.  A.  86;  35  O.  C.  A. 

155. 
Of  circuit  courts  as  determined  by  the 

tmoant  in  controversy.    19  O.  O.  A* 

75;  36  C.  O.  A.  459. 
Conflict    between    federal    and    state 

«mrts.    22  C.  G.  A.  356. 
Ptobste  jurisdiction.     36  C.  C.  A.  276. 
Admiralty  jurisdiction  of  suits  between 

foreigners.     37  G.  O.  A.  193. 
Review  of  jurisdiction  of  circuit  courts. 

48  a  C.  A.  351. 


JURY. 

Right  to  trial  by  jury  in  federal  court 

5  C.  G.  A.  603;  26  C.  G.  A.  528. 
Following  state  practice.    5  G.  G.  A. 

603;  27G.  C.  A.  393. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  G.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  G.  0.  A.  275. 

LACHES. 
As  a  defense  in  suits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    ^  0.  C.  A.  2U;   36  0.  0. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
22  G.  G.  A.  38;    28  C  G.  A.  344; 
57  G.  G.  A.  207. 

LANDLORD  AND  TENANT. 
Holding  over  by  tenant  after  expira- 
tion  of   term   as   affecting   liability 
for  rent.    71  G.  G.  A.  513. 

LIBEL  AND  SLANDER. 

Evidence  of  other  offenses  and  publi- 
cations in  mitigation  of  damages.  40 
C.  C.  A.  168. 

Liabilities  of  corporations.  89  G.  C.  A. 
15. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages. 
71  G.  G.  A.  315. 

LICENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  G.  C.  A.  280. 
Rights  of  licensee  on  train.     31  G.  C. 

A.  164. 
Licenses  as  assets  in  bankruptcy.    43 

G.  G.  A.  389. 
Sublicenses  and  assignments  of  licenses 

for  use  or  sale  of  patents.    64  G.  G. 

A.  596. 

LIENS. 

Maritime  liens.  15  C.  0.  A.  679;  17 
G.  C.  A.  102;  21  C.  C.  A.  21. 

Attorneys'  liens.     32  C.  G.  A.  229. 

Maritime  liens  for  torts.  34  G.  G.  A. 
565. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employ^  47 
C.  G.  A.  2.      . 

Lien  of  banks  on  stock.  56  G.  G.  A. 
179. 

Continuance  or  revival  of  mechanics* 
liens.    71  C.  G.  A.  17. 

Persons  entitled  to  liens  aeainst  rail- 
roads for  labor  and  supplies.  75  G. 
C.  A.  274. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  G.  C.  A.  623; 

28  G.  C.  A.  284. 
Waiver    by    acceptance    of   premiums. 

33  c.  c.  A.  zeS, 

LIMITATION  OF  ACTIONS. 
Against  corporate   officers.    53   C    C. 
A.  7. 


Digitized  by  VjOOQIC 


clxxvi 


79  C.  C  A.  BBPOBTS. 


LIMITATION  OF  ACTIONS-Cont'd. 
Bar  of  action  as  determined  by  limita- 
tions  of   state   other   than    that   in 
which  action  is  brought    58  G.  C.  A. 
186. 

LITERARY  PROPERTY. 

Rights  of  authors  to  control  of  publi- 
cation, disposition  or  use  of  their 
productions  independent  of  statutory 
copyright    77  C.  C.  A.  620. 

LOTTERY 
What  constitutes.    12  C.  C.  A.  346. 
Nonmailable  matter.     30  G.  G.  A.  90. 

MAIL. 
Nonmailable  matter.    80  G.  0.  A.  79. 

MALICIOUS  PROSECUTION. 
Liabilities  of  corporations.    39  O.  G.  A. 
14. 

MANDAMUS. 
In  aid  of  appeals.    10  O.  a  A.  450. 
To    enforce    payment    of    judgment 

against  maniclpality.    25  O.   0.  A. 

475. 
Appeal  or  mandamus.     47  0.  G.  A. 

376. 
Enforcement    of    decree    of    appellate 

court  by  mandamus.     77  G.   C.   A. 

409. 

MANUFACTURES. 

Liabilities  of  manufacturers  of  injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to 
persons  other  than  immediate  yen- 
dees.    57  C.  C.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.   58  C.  C.  A.  363. 

Fire  escapes  on  factories.  64  O.  G. 
A,  217. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  G.  G.  A.  465. 
General  ayerage.     20  G.  G.  A.  357. 

MARITIME  LIENS. 

For  supplies  and  sendees — Presump- 
tion as  to  credit  to  yessel.  15  C.  C. 
A.  679. 

Waiyer  and  extinguishment  17  G.  G. 
A.  102. 

Created  by  state  laws.    21  C.  a  A.  2L 

For  torts.     34  G.  G.  A.  565. 

MARRIAGE. 

Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 
50  C.  C.  A.  583. 

Marriage  by  mutual  agreement  52  O. 
G.  A.  581. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  G.  G.  A. 
668:   31  C.  C.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  C.  A.  466:  27  C.  C.  A.  651. 

Who  are  independent  contractors.  28 
C.  a  A.  392.  I 


MASTER  AND  SERVANT-Conf  d. 

Divisibility  of  contracts  for  aeryices. 
30  C.  C.  A.  467. 

Negligence  of  both— Division  of  dam- 
ages in  admiralty.    30  a  G.  A.  678. 

Duty  of  railroad  companies  to  famish 
safe  appliances.     37  C.  O.  A.  8. 

Assumption  of  risk  incident  to  employ- 
ment   38  a  G.  A.  814. 

Concurrent  negligence  of  master  and 
fellow  servant    40  C.  C.  A.  230. 

Injuries  to  servant  while  not  on  duty. 
44  C.  G.  A.  489. 

Duty  of  railroad  companies  to  blodk 
switches.  46  C.  O.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

What  law  governs  master's  liability 
for  injuries  to  servant  48  C.  C.  A^ 
232. 

Liability  for  injuriee  to  yolonteen. 
51  C.  G.  A.  509. 

Restraining  breach  of  contract  of  em- 
ploy6  not  to  engage  in  competing 
business.    53  C.  C.  A.  492. 

Contracts  relating  to  liability  of  mas- 
ter for  negligence  causing  injury  to 
or  death  of  servant.    62  C.  C.  A.  5. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  niil- 
nre  of  servant  to  seek  or  accept  other 
employment    64  C.  C.  A.  5. 

Fire  escapes  on  buildings.  64  O.  C.  A. 
217. 

Duty  of  servant  to  insi>ect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

Importation  of  contract  labor.  06  C. 
d  A.  133. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  C.  A.  427. 

Right  to  invention  as  between  employ- 
er and  employe.    71  C.  C.  A.  221. 

Exi>ert  testimony  as  to  value  of  sery- 
ices.    74  C.  C.  A.  257. 

MASTERS  IN  CHANCERY. 
Compensation.    27  G.  G.  A.  47S. 

MECHANICS'  LIENS. 

Continuance  or  revival  of  mechanlcB* 
liens.    71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  O. 
a  A.  274. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  G.  C. 

A.  556. 
Damages  for,   by  delay  in  deUvering 
telegram.     11  C.  G.  A.  571;  15  G.  C. 
A.  250;  28  G.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    8  G.  G.  A. 

316. 
Mining  partnerships.     85  C.  G.  A.  515. 
Conclusiveness  of  patents  for  mining 

claims.    28  G.  G.  A.  846;  48  a  C.  A. 

674. 
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MIXES  AND  MINING-Confd. 

Rights  under  mining  location  to  yelns 
haying  apexes  within  claim.  66  C. 
C.  A,  311. 

Sufficiency  of  discovery  of  mineral 
characteristics  to  support  mining  lo- 
cation.   79  C.  a  A.  6. 

MOBS. 
Mnnicipal  liability  for  acts  of  mobs. 
57  a  C.  A.  517. 

MONOPOIilES. 

Constitutional  restrictions  on  grant  14 
C.  C.  A.  6. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  84  0.  C.  A. 
4S6. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  G.  C.  A. 
612. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C.  G.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  a  A.  146. 

Foreclosure  in  federal  courts.  24  C. 
a  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  a  A.  639. 

Taxation  of.     31  G.  G.  A.  467. 

Subrogation  to  rights  of  mortgagee^  42 
C.  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 
Liability  for  torts  of  public  officers.    14 

C.  C.  A.  534. 
Enforcement    of     judgment     against 

municipality  by  mandamus.    25  C. 

C.  A.  475. 
Dinolution  and  rdncorporation-^Effect 

cm  indebtedness.     33  G.  O.  A.  506. 
CoDttittttional  and  statutory  limitations 

of  municipal  indebtedness.     36  C.  G. 

A.6w 
Right  of  taxpayer  to  enjoin  misuse  of 

public  funds  and  property.    38  G.  G. 

A.  458. 
Bona    fide    purchasers    of    municipal 

bonds.    41  C.  C.  A.  6. 
Rights  of  telegraph  and  telephone  com- 
ixes to  uge  of  streets.    44  G.  0.  A. 

155. 
Uonicipal  liability  for  acts  of  mobs. 

57  C.  G.  A.  517. 
Effect  of  Tiolation  of  ordinances  lim- 
iting speed  of  trains.    59  C.  G.  A.  5. 
Righti  and  remedies  of  holders  of  in- 

▼alid  municipal  securities.    66  O.  C. 

A235. 
Belatiye  rights  of  street  railroiids,  and 

vehicles  and  pedestrians  in  use  and 

occapation  of  streets.    73  C.  G.  A.  12. 

NAMES. 

Of  parties   in   deeds   and   mortgages. 
^28  a  C.  A.  146. 

Use  of  person's  name  as  trade-name. 
17  C-  C.  A.  579 :  27  C.  G.  A.  357. 
79aG.A.— 1 


NAVIGABLE  WATERS. 
Obstruction — Jurisdiction    of    federal 
courts.    11  G.  O.  A.  318. 

NEGLIGENCE. 

liabilities  of  carriers  for  negligence  of 
servants.  10  C.  G.  A.  466;  27  a  0. 
A.  651. 

Of  wife-Liability  of  husband.  12  a 
G.  A.  196. 

Personal  liability  of  directors.  12  G. 
G.  A.  680;   33  G.  G.  A.  230. 

In  transmission  of  telegram.  14  G.  G. 
A.  177. 

Of  independent  contractor.  28  O.  0.  A. 
392. 

Duty  of  railroads  to  ffive  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servant— Division 
of  damages  in  admiralty.  30  O.  G. 
A.  678. 

Injuries  to  trespasser  on  train.  31  G. 
G.  A.  76. 

Injuries  to  one  traveling  on  pass.  31 
G.  G.  A.  164. 

Injuries  to  licensee  on  trahi.  31  G.  G. 
A.  164. 

Injuries  to  servant.     31  G.  G.  A.  286. 

Burden  of  proof  where  passengers  hava 
been  injured.     32  G.  O.  A.^. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  ur  acci- 
dent during  transportation.  32  G.  G. 
A.  148. 

Imputed  to  infant     34  G.  G.  A.  4. 

Sleeping-car  companies.    34  G.  G.  A.  386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    87  G.  G.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    87  a  C.  A.  362. 

Liabilities  of  corporations.  39  G.  G. 
A.  15. 

Concurrent  negligence  of  master  and 
fellow  servant.     40  C.  a  A.  236. 

Care  required  of  motormen.  40  G.  C 
A.  361. 

Presumotion  from  railroad  fires.  41 
C.  O.'A.  370. 

Injuries  to  servant  not  on  duty.  44 
C.  G.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  G.  G.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  G.  G.  A.  134. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  C.  G.  A. 
232. 

Liability  of  employer  for  injuries  to 
volunteers.    51  G.  G.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  G.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  G.  G.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  inmie- 
diate  vendees.    57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespassers 
under  disability.    62  G.  G.  A.  422. 
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NEGLIGENCE— Cont'd. 
Liabilities  of  connectinf  carriers  for 

injuries  to  passengers.    64  O.  C.  A. 

485. 
Fire  escapes  on  buildings.    64  C.  C  A. 

217. 
Liabilities  of  innkeepers  for  personal 

injuries  to  guests.    66  C.  C.  A.  483. 
Presumptions  and  burden  of  proof  as 

to  cause  of  loss  or  injury  to  goods 

shipped  by   vessel  and  diligence  or 

negligence  of  carrier.    68  C.  O.  A. 

NEUTRALITY  LAWS. 
Object  and  scope  of  neutrality  law.    28 
C.  C.  A.  622. 

NEW  TRLAL. 

Following  state  practice.  5  O.  C.  A. 
605;  27  O.  C.  A.  393. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court  70  C.  C 
A.  416. 

NOLLE  PROSEQUL 
As  bar  to  subsequent  prosecution.    68 
C.  C.  A.  4. 

NON  COMPOS  MENTIS. 

Contracts  of  persons  non  compos  men- 
tis under  guardianship.     84  C.  C.  A. 
264. 
NONMAILABLE  MATTER. 

Obscene  matter.     30  C.  C.  A.  79. 

Frauds  and  counterfeiting.  80  0.  C 
A.  86. 

Lotteries.     30  C.  C.  A.  90. 

Injurious  notices.     30  C.  C.  A.  98. 

Thieatening  and  dunning  postal  cards. 
80  C.  C.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    81  0.  C  A.  467. 

NOTICE. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  C.  A.  229. 

To  agent— Adverse  interest,  fraud,  or 
collusion  of  agent    50  O.  C.  A.  561. 

Time  for  notice  of  loss  under  insurance 
policy.    55  O.  0.  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   59  C.  C.  A.  317. 

OBITER  DICTUM.    64  C.  C.  A.  361. 

OBSCENE  MATTER. 
Nonmailable  matter.     80  C.  C.  A.  79. 

OFFICE  AND  OFFICER. 

Jurisdiction  of  federal  courts  in  suits 
against  federal  officers.  11  C.  C.  A. 
316. 

Torts  of  public  officers.  14  C.  0.  A. 
534. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  affected  by  illegality  of  ob- 
ject or  consideration.    56  C.  0.  A. 

la 


ORDERS. 
Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and  decrees.     61 
a  C.  A.  23a 

PARAPHERNAL  PROPERTY. 
What  constitutes.    81  C.  C.  A.  4a 

PARENT. 
Death  of  child  by  wrongful  act — Dam* 

ages.    1  C.  0.  A.  84. 
Implied  emancipation  of  child.    71  C. 

C.  A.  629. 
Evidence  of  emancipation  of  child.    75 

C«  C.  A.  893. 

PARTIES. 

Citizenship  as  affecting  the  jorisdiction 
of  the  fedieral  courts.  10  C.  C.  A. 
254;  27  C.  C.  A.  298;  82  G.  O.  A. 
479. 

Names  of,  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Persons  entitled  to  injunction  restrain* 
ing  or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  C.  A.  550. 

Fraudulent  joinder  to  prevent  removal 
of  cause  to  federal  court  78  C  G 
A.  362. 

PARTNERSHIP. 

Use  of  partnership  name  as  trade- 
name. 17  C.  C.  A.  579;  27  O.  C.  A. 
357. 

Mining  partnerships.    35  C.  C.  A.  515. 

Purchase  of  co-partner's  interest  40 
C.  C.  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    45  C.  0.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  C.  C.  A.  131. 

Sufficiency  of  notice  of  dissolntion  of 
partnership.    54  O.  C.  A.  229. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  C.  C.  A« 
231. 

Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  C.  C.  A. 
231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  C.  C.  A.  335 ; 
34  0.  C.  A.  386. 

Rights  against  carriers  for  injuries 
caused  by  negligence  or  torts  of  serv- 
ants. 10  C.  O.  A.  466;  27  C.  C.  A. 
651. 

Rights  of  persons  traveling  on  a  pass. 
31  C.  C.  A.  164. 

Burden  of  proof  of  negligence  for  inju- 
ries to.     32  C.  C.  A.  23. 

Limitation  of  carrier's  liabilitv  for  in- 
juries to  passengers.  82  C.  C  A. 
801. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket     82  C.  C.  A.  802. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     82C.C.A.^ 
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PASSENGBRS-Oonfd. 

Limitation  of  carrier^s  liability  for  in- 
jariea  to  baggage.     82  G.  O.  A.  808. 

Contiiinance  of  passenger  relation.  40 
C.  C.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regu- 
lar seilts.    54  C.  O.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.    62  C.  O.  A.  &2. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  G.  O.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  a  A.  427. 

Aooommodations  to  passengers  on  yes- 
38  C.  C.  A.  fioT^ 


PATENTS. 
To  public  lands— Gancellation.    22  G. 

G.  A.  38. 
Gondusiyeness  of  land  patents.    28  G. 

a  A.  346. 
GondusiYeness  of  patents  for  mining 

claims.    28  G.  G.  A.  846;  48  G.  G. 

A.  674. 

PATENTS  FOR  INVENTIONS. 
iCffect  of  prerious  adjudication  on  cir- 
cuit court  of  app^ds.    3   G.   G.   A. 
565;  27  a  G.  A.  427;  32  G.  G.  A. 
475. 
Beriew  of  interlocutory  decree  granting 
or   continuing   injunction    in   circuit 
court  of  appeals.     3  G.  G.  A.  572; 
27  C.  G.  A.  188;  32  G.  G.  A.  484. 
Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.    11  G.  G.  A.  313. 
Pleading    in    infringement    suits — De- 
murrer for  want  of  novelty  and  in- 
▼CTtion.    19  G.  G.  A.  595. 
Laches  aa  a  defense  in  suits  for  in- 
fringement    22  G.  G.  A.  211;  36  G. 
C.  A.613. 
Power  of  patentee  to  control  his  in- 
vention.   25  G.  G.  A.  280. 
Contributory  infringement  of  patents. 

43  G.  O.  A.  485. 
Accounting   by   infringer   for   profits. 

50  G.  a  A-  8. 
Time  for  application  for  reissue.     55 

C.  G.  A.  560. 
Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.    59 
C.  G.  A,  620. 
Sublicenses  and  assignments  of  licenses 
for  use  or  sale  of  patents.    64  G.  G. 
A.  596. 
Amendment  of  application.    68  G.  0. 

A.  239. 
Operation   and    effect   of   decision    in 
equitable  suit  for  infringement.    68 
C.  C.  A.  541. 
Priority  and  continuance  of  public  use 
of    invention    as    affecting    patent- 
ability.   69  C.  C.  A.  646. 
Abandonment  of  invention.    70  G.  G. 

A.  6. 
Right  to  inventions  as  between  employ- 
»  iDd  employ^.  71  G.  G.  A.  221. 
Gr^xmds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suit*.   72  a  a  A.  123. 


PAYMENT. 
Implied  obligation  to  pay  for  beaellti 
received.    2  G.  G.  A.  488. 

PENALTIES. 
Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial  of 
•     equal  protection  of  law.    72  C.  G.  A. 

PERILS  OF  THE  SEA. 

Damages  to  ship  and  cargo  by  vermin. 
18  C.  G.  A.  231;  19  G.  C.  A.  473. 

Damages  to  ship  and  cargo  through  va- 
rious causes.  19  G.  G.  A.  465 ;  64  G. 
G.  A.  11& 

PHYSICIANS  AND  SURGEONS. 
Expert  testimony  as  to  value  of  serv- 
ices.   74  G.  C.  A.  257. 

PLEADING. 

Following  state  practice.  5  G.  G.  A. 
594;  27  G.  G.  A.  392. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  G.  G. 
A.  261 ;  27  C.  C.  A.  303. 

In  patent  infringement  auits— Demur- 
rer for  want  of  novelty  and  inven- 
tion.   19  G.  G.  A.  595. 

Private  statutes.    67  G.  O.  A.  241. 

PLEDGES. 
Rights  and   liabilities  of  pledgees   of 
corporate  stock.    42  O.  G.  A.  135. 

POST  OFFIGE. 
Nonmailable  matter.    30  O.  G.  A.  79. 

PRAGTIGE. 
As  regulated  by  state  laws.    1  G.  C.  A. 
515;  5  C.  G.  A.  594;  9  G.  G.  A.  548; 
27  0.  G.  A.  392. 

PREJUDICE 
As  ground  for  removal  of  causes.    8  G* 
a  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  O.  G.  A.  221. 

Liability  of  principal  for  torts  of 
agent     43  C.  O.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  G. 
G.  A.  561. 

Election  of  remedies  against  undis- 
closed nrincipal  or  agent  77  C.  C. 
A.  166. 

PRINCIPAL  AND   SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  G.  G. 
A.  222. 

Death  of  surety.    49  G.  G.  A.  591. 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  G.  G.  A.  248. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 

Discbarge  of  surety  by  alteration  of  in- 
strument   60  G.  G.  A.  6. 


Digitized  by  VjOOQIC 


olxxx 


79  C.  C.  A.  REPORTS. 


PROBATE. 
JarUdiction  of  federal  ooartt.    86  C. 
C.  A.  276. 

PROCESS. 
FoIIowinf  state  practice.    5  CX  0.  A. 

509;  27  C.  C.  A.^. 
Service  on   foreign   corporations.     45 

CCA.  8;   78  C.  O.  A.  473. 

PROPERTY. 
Obtaining  possession  or  establishing  ti- 
tle  to  personal   property   in   equity. 
68  C.  d  A.  101. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misnse  of 
public  funds  and  property.     38  C.  G. 
A.  458. 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equita- 
ble title  to  state  taxation.  4  C.  C. 
A.  196. 

Not  subject  to  state  taxation.  4  C.  G. 
A.   196. 

Jurisdiction  of  federal  courts  in  suits 
uuder  public  land  laws.  11  C.  C.  A. 
314. 

Decisions  of  land  department—Their 
conclusiveness  and  effect  22  C.  C. 
A.  38;  28  C.  O.  A.  344;  57  C.  C.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    59  C.  C.  A.  434. 

Bona  fide  purchasers.    67  C.  O.  A.  13. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  C.  C.  A.  666 ; 

84  C.  C.  A.  486. 
Contracts   for   lobby   services.     29   C. 

C.  A.  446. 
As  affecting  monopolistic  contracts.     34 

C.  C.  A.  480. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  quiet 
title.     89  d  O.  A.  522. 

RAILROADS.    See  "Carriers.** 

When  land  grants  taxable.  4  C.  0.  A. 
196. 

Duty  to  give  warning  signals  at  cross- 
ing.    iS  C.  C.  A.  90. 

Rights  of  trespassers  on  trains.  31 
C.  C.  A.  76. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  O.  A.  8. 

Location  and  establishment  of  stations. 
41  C.  C.  A.  219. 

Presumption  of  negligence  from  fires. 
41  C.  C.  A.  370. 

Injuries  to  persons  at  stations.  41  0. 
C.  A.  550. 

Abandonmeot  or  forfeiture  of  right  of 
way.    42  C.  C.  A.  576. 

Duty  of  railroad  companies  to  block 
switches.     46  C.  C.  A.  98. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  C.  C.  A.  578. 

Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
59  O.  C.  A.  5. 


RAILROADS-ContM. 

Negligence  in  ejecting  trespassers  un- 
der disability.    62  C.  C.  £422. 

Acquisition  or  loss  of  right  to  railroad 
right  of  way  by  prescription.  63  0. 
C.  A.  7. 

Persons  entitled  to  liens  ajralnst  rail- 
roads for  labor  or  supplies.  75  C. 
A.  274, 

Liabilities  of  railroads  for  injuries  by 
fire  as  affected  by  management  of 
locomotives.    76  O.  C  A.  59a 

UECEIVEKS. 

Citiienship  as  affecting  the  jurisdiction 
of  the  federal  courts.    10  C.  C.  A.  ^3. 

Actions  by  and  against  receivers  of  fed- 
eral courts.    26  C.  C.  A.  49. 

Nature  of  certificates.  26  C.  G.  A. 
350. 

Actions  by  and  against  receivers  and 
'^agents**  of  national  banks.  53  C. 
C.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdiction 
pending  litigation  as  ground  for  ap- 
pointment of  receiver.    57  CCA.  Sb. 

RECORDS. 
Access  to  public  records.  49  CCA.  210. 

REFERENCE. 
Following  state  practice.    27  C.  G.  A 
892. 

REMOVAL  OF  CAUSES. 

As  restricted  by  state  laws.  1  C  O.  A 
515. 

For  prejudice  or  local  influence.  8  C 
C.  A.  95. 

Separable  controversy.  18  C  GL  A 
86;  35  C  O.  A.  1&. 

Actions  against  federal  receivers.  26 
C.  C.  A.  49. 

Distinctions  between  legal  and  equi- 
table remedies  In  actions  removed  to 
federal  courts.     63  C  C  A.  204. 

Waiver  of  right.    66  C  C  A.  61Z 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  C  C  A.  183. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  C  A.  4. 

Fraudulent  joinder  of  narties  to  pre- 
vent removal.    78  C  C.  A.  362. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     88 
O.  O.  A.  136. 

REVIEW. 
Necessity  of  leave  to  file  bill  of   re- 
view after  decision  on  appeal.    4  C. 
C  A.  72. 
In  bankruptcy  cases.    43  C.  0.  A  9. 

REWARDS. 
Performance  of  conditions  in  and  ac- 
ceptance of  offer  of  reward.     79  C. 
C  A  98. 
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AflBomption  of  risk  incident  to  employ- 
ment  88  C.  C.  A.  314. 

8ALR. 
Of  patent    25  G.  C.  A.  280. 
DirisibUity  of  contracts.    80  0.  G.  A. 

«a 

liabilitiet  of  Tenders  of  injurious  sub- 
stances or  defective  macliinery  and 
appliances  for  injuries  to  persons 
otfaer  than  immediate  vendees.  57  G. 
C.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  G.  G.  A. 
383. 

8ALTAGE. 
Awards  in  federal  oonrts.     80  G.  G.  A. 
280. 

SEAMEN. 
Neglifcence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
30  0.  C.  A.  678. 

BEPARABLB   GONTROVERSIBS. 
As  ground  for  removal  of  cause.    18  G. 
a  A  86:  35  G.  G.  A.  155. 

SEPARATION  AGREEMENTS.    88  G. 
a  A  608. 

SET-OFF  AND  GOUNTERCLAIM. 
Bestraining   enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.    58  G.  G. 
A532. 

SHAREHOLDERS. 
I&  national  banks.     15  G.  G.  A.  180 ; 
46  C.  C.  A.  603. 

SHIPPING, 
gnick  dispatch.     14  G.  G.  A  657;  21 

C.G.  Au842. 
Implied  warranty  of  seaworthiness.    15 

a  0.  A.  388;   60  G.  G.  A.  179. 
Damages  to  ships  and  cargoes  by  ver- 

mhi.    18  G.  C.  A.  281;   19  G.  G.  A. 

473. 
Admiralty  Jnrisdiction  over  contracts. 

18  C.  a  A.  847;  27  G.  C.  A.  530. 
Loss  by  perils  of  the  sea.    19  G.  G.  A. 

465;  64C.  a  A.  11& 
General  average.     20  C.  G.  A.  857. 
Demurrage.    14  G.  G.  A.  657;    21  G. 

C.  A^7 ;  46  G.  G.  Au  4. 
Carriers  by  water.    20  G.  G.  A.  535. 
Limitation  of  owner's  liability.    45  G. 

C.  A.  387. 
Statutory    exemptions    of   shipowners 

from  liability.    49  G.  G.  A.  11. 
Demise  of  vessel.    55  C.  G.  A.  225. 
Cancellation,  surrender,  or  rescission  of 

diarter  of  vessel.    61  G.  G.  A.  569. 
Presumptions  and  burden  of  proof  as 

to  cause  of  loss  or  injury  to  goibds 

■Idpped  by  vessel,  and  diligence  or 
of  carrier.    68  G.  G.  A. 


Accommodations  to  passengers  on  ves- 

^ieU.   68  G.  G.  A  630. 

Capacity  or  authority  of  master  of  ves- 
sel to  hypothecate  or  make  bottomry 
bond.   75  G.  a  A.  123. 


SniPPING-Cont'd. 
Liability  of  vessel  for  injuries  caused 
by  creation  of  swell.    78  G.  G.  A.  8. 

SIGNALS. 
At  railroad  crossings.    29  G.  G.  A.  90. 

SLEEPING-GAR  GOMPANIES. 
Thehr   duties    and    liabilities    towards 
their  passengers.     10  G.  G.  A.  335; 
84  G.  5.  A.  886. 

SPECIFIG  PERFORBIANGB. 

Persons  entitled  to  enforce  specific 
performance.    47  G.  G.  A  493. 

Of  contracts  requiring  performance  of 
continuous  acts.    49  C.  G.  A.  103. 

Of  contracts  of  which  time  is  the  es- 
sence.   63  G.  0.  A.  562. 

Necessity  of  tender  of  performance.  65 
C.  G.  A.  91. 

Gonditions  and  provisions  for  relief  to 
defendant  in  decree  in  action  for 
specific  performance.     79  G.  G.  A* 

18a 

STATE    COURTS.    See    "Removal    of 

Causes." 
Proceedings  enjoined  by  federal  courts. 

16  C.  G.  A.  90;  27  G.  G.  A.  575;  63 

C.  C.  A.  437. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C.  A.  21. 
Conclusiveness  of  judgments  between 

federal  and  state  courts.    21  G.  C. 

A.  478;  49  G.  C.  A.  468. 
Conflict  of  jurisdiction   with  federal 

courto.    22  G.  C.  A.  356. 
Restraining     proceedings     in     federal 

courts.    45  C.  G.  A.  691. 
Pendency  of  action  in  state  or  federal 

court  as  ground  for  abatement  of  ac 

tion  in  the  other.    47  G.  G.  A.  205 : 

73  C.  G.  A.  521. 

STATES. 
Federal    jurisdiction    in    suit    against 

state.     13  C.  C.  A.  105. 
Estoppel  against    16  C.  G.  A.  353. 

STATUTES. 

Construction  of  statutes — State  laws 
as  rules  of  decision  in  federal  courts. 
11  G.  C.  A.  72. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  C.  G. 
A.  6. 

Statutory  exemptions  of  building  and 
loan  associations  from  operation  of 
nsurr  laws.     36  C.  C.  A.  343. 

Repeal  of  statutes  by  implication.  38 
d  C.  A.  136. 

Power  of  legislature  to  pass  curative 
statutes.     39  C.  G.  A.  180. 

Amendment  of  amended,  repealed,  or 
invalid  statutes.    44  G.  G.  A.  590. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.    59  O.  C.  A.  5. 

Construction  of  statutes  as  affected  bv 
mistakes  in  writing,  grammar,  spell- 
ing, and  punctuation.  65  C.  C.  A. 
287. 

History  and  passage  of  statutes  and 
contemporary  circumstances  as  aids 
to  construction.    65  G.  C.  A.  535. 
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STATUTES— Cont'd. 

Pleading  private  statutes.  67  C.  O.  A« 
241. 

Construction  and  operation  of  provisos, 
exceptions  and  saving  clauses.  76  C. 
O.  A.  881. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    17  C.  C.  A.  281. 

STOCKHOLDERS, 
liability   to   creditors  of  corporation. 

23  C.  C.  A.  315;   33  C.  C.  A.  23. 
Enforcement  of  statutory  liability  of 

stockholders  in  national  banks.  52 
C.  C.  A.  6. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  805. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  a  0.  A.  322. 

STREET  RAILROADS. 
Care  required  of  motormen.     40  C.  0. 

A.  861. 
Relative  rights  of  street  railroads,  and 
vehicles  and  pedestrians  in  use  and 
occupation  of  streets.    73  C.  C.  A.  12. 

SUBROGATION. 
To  rights  of  mortgagee.    42  C.  C.  A.  304. 
Of  insurer  under  assignment  of  rights 
of  insured.    65  C.  C.  A.  615. 

SUICIDE. 
As  a  defense  to  a  suit  for  life  insur- 
ance.    16  C.  C.  A.  623;   28  C.  0.  A. 
284. 

SUNDAY. 
As  dies  non  juridicus.   12  C.  C.  A.  462. 

SUPREME  COURT. 
Certiorari  to  circuit  court  of  appeals. 

1  C.  C.  A.  5. 
Jurisdiction.     1  C.  C.  A.  9,  11. 
Review     of     Jurisdiction     of     circuit 

courts.    48  C.  C.  A.  351. 

TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.    18  0.  C.  A.  545. 

TAXATION. 
Of  railroad  land  grants.     4  C  O.  A. 

1«6. 
Of  equitable  titie  to  pubUc  lands.    4  O. 

C.  A.  196. 
Lands  of  the  United  States  not  subject 

to  state  taxation.  4  C.  C.  A.  196. 
Due  process  of  law.  8  C.  C.  A.  398. 
Notice   of   equalization.     8   C.   C.   A. 

400. 
Forfeiture  for  nonpayment    8  O.  G.  A. 

401. 
Regulation  and  taxation  of  interstate 

commerce  by  state.     8  C.  C.  A.  492; 

24  C.  0.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.    23  C.  C.  A.  515. 

Of  foreign  corporations.    24  C.  C.  A.  13. 

Tax  deed  as  color  of  title.  24  O.  C.  A. 
402. 


TAXATION -Cont'd. 
Of  intangible  property  of  nonreaidenta. 

31  C.  C.  A.  467/ 
Persons  entitied  to  injunction  restrain* 

ing  or  damages  for  wrongful  enforce* 

ment  of  tax.    54  C.  C.  A.  550. 
Of  bank  deposits.    60  C.  C.  A.  413. 
Impairing  obligation  of  contracts  for 

exemption  from  taxation.    70  C  C 

A.  294. 
Place  of  taxation  of  property  held  in 

trust  or  other  fiduciary  capacity.    72 

C.  C.  A.  283. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
telegraph  and  telephone  companies. 
15  C.  d  A.  235;  28  C.  C.  A.  59. 

Damages  for  mental  suffering  from  de- 
lay in  delivering  telegram.  11  C.  G. 
A.  571;  15  G.  C.  A.  250;  28  G.  0. 
A.  62. 

Delay  in  transmission  of  message — 
Failure  to  disclose  that  line  was  not 
in  working  order.    14  C.  C.  A.  177. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  G.  0. 
A.  155. 

TENANCY  IN  COMMON. 

Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.    69  C.  C.  A.  19. 

THREATENING  POSTAL  CARDS. 
Nonmailable  matter.     80  G.  C.  A.  91. 

TITLE. 
Rights   of   co-tenant   as   to    improve- 
ments made  under  mistaken  belief  of 
perfect  title.    69  C.  C.  A.  19. 

TITLE  INSURANCE.    19  C.  C.  A.  27a 

TORTS. 
Liabilities   of    carriers    for   negligence 

and  torts  of  servants.     10  C.  G.  A. 

466;   27  C.  C.  A.  651. 
Of  wife— Liability  of  husband.     12  0. 

C.  A.  196. 
Municipal  liability  for  torts  of  public 

officers.    14  C.  C.  A.  534. 
As  affecting  demurrage.    21  C.  G.  A. 

345. 
Maritime  liens  for  torts.     34  C^  G.  A 

5G5. 
Liability  of  corporation  for  torts.    89 

C.  C.  A.  9. 
Liability    of    principal    for    torts    of 

agent     43  C.  C.  A.  816. 
Liabilities    of    charitable    institutions 

for  negligence.    47  C.  C.  A.  134. 
Admiralty   jurisdiction.    62  C.   C.  A. 

279. 
Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  alleged 

criminal  act.    79  C.  C.  A.  407. 

TRADE-MARKS       AND       TRADE>- 
NAMES. 
Contracts  relating  to  use.    14  C.  C.  A. 

104. 
Assigrnment  of  right  to  use  a  person'! 
name.    17  C.  C.  A.  579;  27  O.  a  A* 
300. 
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TIL\DE-MARKS  AND  TRADB- 
NAMBS-Confd. 

Rifht  to  use  one's  owm  name.  17  0.  0, 
A.  579:  27  C.  C.  A.  357. 

Utp  of  corporate  and  firm  names.  17 
a  a  A.  579;  27  a  C.  A.  357. 

Uie  of  geointipliical  names.  17  O.  O. 
A.  667;   35  C.  G.  A.  242. 

Unfair  competition.  20  C.  G.  A.  165 ; 
30  a  G.  A.  37a 

Laches  as  a  defense  in  snits  for  in- 
fringement 22  0.  G.  A.  211;  36  G. 
C  A.  613, 

Hiilesding  or  false  labels.  29  a  a 
A.  250. 

Abandonment.     33  C.   G.  A.  294. 

Arbitrary,  descriptiye,  or  fictitions 
character  of  trade-marks  and  trade- 
names.   50  G.  0.  A.  828. 

TRADE  SECRETS. 
Disdosnre.    58  G.  G.  A.  8. 

TRESPASS. 
Rirnts  of  trespasser  on  train.    81  0. 

C.A.  76w 
Liabilities  of  corporations.    39  G.  C. 

A.  15. 
Liability    «f   railroads   or    street    car 

companies  for  ejection  of  trespassers. 

51  OC.  A.  57a 
Neslirence  in  ejecting  trespasser  under 

dittbility.    62  G.  C.  A.  422. 

TRIAL. 

Jury  trial  in  federal  court  6  C.  C. 
A  603;  26  C.  a  A.  528;  27  O.  C.  A. 
393. 

Inttmcting  Jnry  and  receiring  yerdict 
on  Sunday.    12  C.  C.  A.  462. 

Comments  of  counsel  on  failure  to 
I»roduce  witness.    13  G.  G.  A.  589. 

Trial  by  Jnry  in  criminal  prosecutions. 
39  a  a  A.  275. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A. 
600. 

Operation  and  effect  of  motions  by 
both  plaintiff  and  defendant  for  di- 
rection of  verdict    77  G.  G.  A.  a 

TRtSTEEa 
iStizenship  as  affecting  the  jurisdiction 
of  tiie  federal  courts.     10  G.  U  A. 
252;  27  a  a  A.  800. 

TRUSTS. 
A«ets  of  corporation  when  trust  fund 

for  creditors.    23  G.  G.  A.  315. 
Place  of  taxation  of  property  held  in 
toiwt  or  other  fiduciary  capacity.    72 
CCA.  283. 

CNITBD  STATES. 

Eitoppel  against.    16  Q.  G.  A.  353. 

Auii^ment  of  claims  and  covemment 
contracts.    22  G.  G.  A.  650. 

Nttnre  and  extent  of  power  of  United 
States  to  condenm  property  for  pub- 
lic use.    70  a  a  A.  653. 

CSURY. 
Stitutory  exemption  of  building  and 
loan  associations   from  operation  of 
- — ^  Uwa.    36  G.  O.  A.  343. 


USURY-Coufd. 
What  Um  governs  usury  by  building 
and  loan  associations.    51  G.  G.  A. 
319. 

VENDOR  AND  PURGHASER. 

Marketable  title.     40  G.  C.  A.  592. 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  G. 
G.  A.  5. 
WAIVER. 

Of  prepayment  of  insurance  premiums. 
13  G.  C.  A.  292. 

Of  maritime  Uens.     17  G.  O.  A.  102. 

Of  conditions  of  insurance.  27  G.  C. 
A.  46. 

Of  defense  by  acceptance  of  premiums. 
33  G.  O.  A.  369. 

Of  trial  by  jury  in  criminal  prosecu- 
tions.   §9  C.  C.  A.  281. 

Of  right  as  to  district  in  which  suit 
mi^  be  brought    52  G.  G.  A.  192. 

Of  right  to  remove  cause  to  federal 
court    66  G.  O.  A.  612. 

WAR. 
The  neutrality  laws.    28  G.  G.  A.  622. 

WAREHOUSEMEN. 

Liability  of  carriers  as.  20  a  G.  A. 
529. 

WATERS  AND  WATER  GOURSEa 
Pollution  of  water  courses.     37  G.  0. 

A.  538. 
Abandonment  of  water  rights.    45  0. 
O.  A.  190. 

WIFE. 

Death  of  husband  by  wrongful  act- 
Damages.    1  C.  C.  A.  33. 

Liability  of  husband  for  torts  of.  12  G. 
C.  A.  196. 

WILLS. 
Probate  jurisdiction  of  federal  courts. 
30  G.  O.  A.  27a 

WITNESS. 

Gompetency  in  federal  courts— Follow- 
ing state  practice.  5  G.  G.  A.  602; 
21  G.  G.  A.  27a 

Method  of  summoning  —  Following 
state  practice.    5  C.  C.  A.  602. 

Comments  of  counsel  in  argument  on 
failure  to  produce.     13  C.  0.  A.  589. 

Gompetency  of,  as  to  general  reputa* 
tion.     53  C.  C.  A.  109. 

Misconduct  of  witness  with  reference 
to  cause  on  trial  as  ground  for  im- 
peachment   71  C.  C.  A.  411. 

Time  for  objection  to  competency  of 
witness.    74  0.  C.  A.  3. 

Impeachment  and  contradiction  of  par- 
ty called  as  witness  by  adversary.  74 
C.  C.  A.  142. 

Excuses  for  disobedience  of  subpoenas. 
76  0.  G.  A.  591. 

WRITS. 
Form  and  service  of  process.    5  G.  C. 

A.  594. 
Issue  and  service  on  Sunday.    12  C.  0. 

A.  462. 
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ARGUED  AND  DETERMINED 

HI  THK 

UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS. 


048PW.799.) 

LANGE  y.  ROBINSON  et  aL 

(Clrcalt  Court  of  Appeals,  Ninth  Circuit    October  22,  1906.) 

No.  1,295. 

1-  Mnrw  AHD  MiiiKBALS— Location  of  Mining  Claim— Dibcovbbt. 

The  object  of  the  law  in  requiring  a  discovery  to  precede  the  location 
of  t  mtning  claim  is  to  insure  good  faith  on  the  part  of  the  locator  and 
prerent  frauds  upon  the  government,  and  to  constitute  a  discovery  which 
will  support  the  location  of  a  gold  placer  claim  as  against  another  mineral 
claimant  It  is  not  necessary  that  gold  should  have  been  found  thereon 
In  paying  quantity,  but  there  must  have  been  such  a  discovery  of  gold  as 
giTes  reasonable  evid^ice  that  the  ground  is  valuable  for  placer  mining, 
taking  into  consideration  its  character,  location,  and  surroundings.! 

Plaintifr  located  certain  gold  placer  mining  claims  along  a  creek  in 
Alaska,  and  before  doing  so  washed  on  each  a  few  pans  of  the  sediment 
deposited  along  the  sides  of  the  creek,  and  in  each  found  small  particles 
or  colors  of  gold.  Placer  gold  In  paying  quantities  had  been  found  on 
the  bed  rock  on  a  tributary  to  the  creek,  and  within  a  mile  of  such  lo- 
cations, and  the  bed  rock  at  the  place  of  the  locations  was  from  125 
to  150  feet  below  the  surface.  Plaintiff  and  other  experienced  miners 
testifled  that  the  gold  found  was  sufficient  to  reasonably  Justify  the  in- 
▼estment  of  money  to  sink  shafts.  Held,  tiiat  there  was  a  sufficient  dis- 
ttrery  to  support  the  locations  as  against  another  mineral  claimant 

1  See  note  at  end  of  case. 
n  GCA.— 1 
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8.  Sake— Action  Against  Advesse  Claimant— Alaska  Statuix. 

A  plaintiff  who  was  living  in  a  tent  on  one  of  a  number  of  adjoining 
mining  claims  owned  by  him,  and  had  commenced  the  sinlcing  of  a  shaft 
thereon,  had  sufficient  possession  to  entitle  him  to  maintain  a  salt  under 
Alaska  Ck>de  of  June  6,  1900,  c.  786,  81  Stat  321,  against  an  adverse  claim- 
ant of  the  ground. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska. 

Carr  &  Nye,  for  appellant. 

J.  C.  Campbell,  W.  H.  Metson,  and  McGinn  &  Sullivan,  for  ap- 
pellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

DE  HAVEN,  District  Judge.  This  action  was  commenced  in  the  Dis- 
trict Court  for  the  District  of  Alaska,  Third  Division,  for  the  purpose 
of  determining  that  the  plaintiff  is  the  owner  and  entitled  to  the  posses- 
sion of  certain  mineral  lands,  to  which  the  defendants  assert  an  adverse 
claim.  At  the  conclusion  of  the  evidence  offered  by  the  plaintiff  the 
defendants  moved  for  a  dismissal  of  the  action  upon  the  ground  that 
the  plaintiff  had  failed  to  show  that  he  had  any  legal  or  equitable  es- 
tate in  the  land  described  in  the  complaint,  and  for  the  further  reason 
that  it  was  not  shown  that  he  was  in  possession  of  such  land  at  the  date 
of  the  commencement  of  the  action.  The  motion  was  granted  upon  the 
ground  first  stated,  and  it  was  thereupon  adjudged  that  the  action  be 
"dismissed  without  prejudice  against  the  plaintiff  of  any  kind  what- 
soever," the  defendants  to  recover  costs.  From  this  judgment  the  plain- 
tiff has  appealed. 

The  lands  in  controversy  embrace  10  separate  placer  mining  claims, 
containing  20  acres  each.  One  of  these  claims  was  located  by  H.  W. 
Benson,  grantor  of  plaintiff,  one  by  the  plaintiff  for  himself,  and  the  re- 
maining eight  by  the  plaintiff  acting  as  agent  for  others,  who  have  since 
conveyed  to  him.  The  locations  were  made  on  April  15, 1905 ;.  and  the 
first  question  which  we  will  consider  is  whether  prior  to  that  date  the 
locators  had  made  such  a  discovery  of  gold  thereon  as  entitled  them  to 
locate  the  lands  as  placer  mining  claims.  These  claims  are  situate  on 
Cripple  creek  in  the  Fairbanks  mining  district,  Alaska,  and  the  evidence 
shows  that  prior  to  their  location  gold  had  been  found  on  Esther  creek, 
a  tributary  of  Cripple  creek.  This  discovery  was  made  within  less  than 
one  mile  from  the  land  in  controversy.  In  Alaska,  as  indeed  in  all 
places  where  there  is  placer  gold,  it  is  almost  the  universal  rule  that  the 
"pay  streak,"  so  called,  is  in  and  upon,  or  near,  the  bed  rock ;  and 
until  that  is  reached  it  cannot  be  determined  whether  any  particular 
claim  contains  gold  in  such  quantity  as  to  be  of  value  for  placer  mining. 
The  bed  rock  on  Esther  creek  is  from  90  to  100  feet  below  the  surface, 
while  upon  the  land  involved  in  this  action  this  rock  is  from  125  to 
150  feet  below  the  surface,  and  the  overlying  ground  is  of  no  value; 
that  is,  it  does  not  contain  sufficient  gold  to  pay  for  working  it.  The 
plaintiff  is  a  miner  of  many  years'  experience,  and  testified,  in  sub- 
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stance,  that  before  making  his  locations  he  washed  upon  each  claim 
a  few  pie  plates  of  the  sediment  deposited  in  and  along  the  sides  of  the 
creek  upon  which  the  claims  are  located,  and  found  in  the  several  wash- 
ings from  two  to  six  fine  colors  of  gold.  This  was  all  of  the  gold 
actually  discovered  by  him  before  he  made  the  locations.  The  plaintiff 
also  testified  that  his  belief  that  there  was  gold  on  the  bed  rock  of 
the  claims  located  by  him  was  based  upon  the  colors  which  he  had 
found,  and  the  further  facts  that  the  same  general  character  of  sedi- 
ment deposit  and  rock  and  soil  formation  were  found  on  these  claims 
as  on  the  mineral  land  on  Esther  creek,  and  that  in  all  localities  where 
placer  mining  is  conducted,  wherever  gold  is  found  on  the  surface,, 
there  will  be  more  or  less  on  the  bed  rock.  He  also  stated  that  the 
"pay  streak"  in  lands  of  this  character  is  narrow,  and  usually  con- 
fined within  the  limits  of  an  old  channel,  that  it  is  often  found  neces- 
sary to  sink  many  shafts  before  it  is  located,  and  that  the  sinking  of 
shafts  to  such  depths  as  is  required  upon  the  lands  in  controversy  would 
be  very  expensive.  In  addition  to  this,  one  Field,  an  experienced  miner, 
who  prospected  the  ground  after  the  locations  had  been  made  by  plain- 
tiflF,  and  discovered  therein  colors  of  fine  gold  such  as  were  found  by 
plaintiff,  testified  as  follows : 

**Q.  What  would  you  say  to  the  reasonableness  of  a  man's  pursuing  the  work 
of  prospecting  a  creek  where  he  found  such  indications  of  gold  as  you  found 
tbm  at  that  time,  as  to  whether  or  not  he  would  be  Justified  in  doing  so? 

''A.  The  reasonableness?  Well,  it  is  looked  upon  as  a  business  proposition 
that  after  a  man  gets  surface  indication  such  as  you  find  down  there — ^that  it  is 
ii>j£<Mi  upon  as  a  business  proposition  that  is  sufficient  to  Justify  him  in  ex- 
pending time  and  money  in  exploring  it  further.  There  is  a  large  amount  of 
moQ^  invested  under  those  conditions." 

1.  It  will  be  noticed  from  the  foregoing  statement  of  facts  that  prior 
to  making  the  locations  under  consideration  plaintiff  did  not  actually 
discover  gold  in  pajring  quantities  upon  the  claim  located ;  but  he  did 
find  some  small  particles  of  gold  therein.  Was  this  sufficient  to  give 
to  the  plaintiff  the  right  to  locate  as  placer  mining  claims  the  lands  up- 
on which  this  gold  was  found  ? 

The  question  as  to  what  constitutes  a  sufficient  discovery  upon  which 
to  base  a  valid  location  of  a  vein  or  lode  of  quartz,  or  other  rock  bear- 
ing gold  or  silver  deposits,  has  often  been  before  the  courts,  and  a  few 
of  the  decisions  in  relation  thereto  will  be  referred  to,  as  the  rule 
which  they  declare  concerning  the  quantity  or  the  value  of  the  pre- 
cious metals  necessary  to  be  found  in  the  vein  or  lode  before  it  can  be 
located  is  applicable  in  principle  in  determining  whether  there  has  been 
a  sufiicient  discovery  of  mineral-bearing  earth  to  authorize  the  location 
of  a  placer  mining  claim.  In  Book  v.  Justice  Min.  Co.  (C.  C.)  5S 
Fed.  106,  Judge  Hawley  said : 

''When  the  locator  finds  rock  in  place  containing  mineral,  he  has  made  a 
fflaoorery  within  the  meaning  of  the  statute,  whether  the  rock  or  earth  is  rich 
or  poor,  whether  it  assays  high  or  low.  It  is  the  finding  of  the  mineral  in  the 
rock  in  pUce,  as  distinguished  from  float  rock,  that  constitutes  the  dis- 
QOfery,  and  warrants  the  prospector  in  makhig  a  location  of  a  mining  claim."^ 
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This  View  IS  repeated  by  the  same  learned  judge,  in  delivering^  the 
opinion  of  this  court,  in  Migeon  v.  Montana  Cent.  Ry.'  Co.,  77  Fed. 
249,  23  C.  C.  A.  156,  in  the  following  language : 

<<The  question  as  to  what  constitutes  a  dlscoTery  of  a  vein  or  lode  under 
the  provisions  of  section  2320  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901, 
p.  1424]  has  been  decided  by  many  courts.  All  the  authorities  cited  by  appel- 
lants are  referred  to  in  Book  v.  Mining  Ck>.  (C.  G.)  58  Fed.  106,  121.  The  lib- 
eral rules  therein  announced  are  substantially  to  the  efTect  that,  when  a  lo- 
cator of  a  mining  claim  finds  rock  In  place  containing  mineral  In  sufficient 
quantity  to  Justify  him  in  expending  his  time  and  money  in  prospecting  and 
developing  the  claim,  he  has  made  a  discovery  within  the  meaning  of  the  stat- 
ute, whether  the  rock  or  earth  Is  rich  or  poor,  whether  It  assays  high  or  low, 
with  this  qualification:  That  the  definition  of  a  lode  must  always  have 
q;)ecial  reference  to  the  formation  and  peculiar  characteristics  of  the  particu- 
lar district  In  which  the  lode  or  vein  is  found.  It  was  never  intended  that 
in  such  a  case  the  courts  should  weigh  scales  to  determine  the  value  of  the 
mineral  found  as  between  a  prior  and  subsequent  locator  of  a  mining  claim 
on  the  same  lode." 

In  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  807,  31  C.  C.  A.  223,  this 
court  again  had  occasion  to  consider  what  constitutes  a  discovery  of 
a  vein  or  lode,  or  quartz-bearing  lode,  in  place ;  and,  in  sustaining  the 
validity  of  the  location  in  controversy  in  that  case,  said : 

*«The  discovery  was  made  in  running  a  tunnel,  where  small  seams  of  Iron 
oxide,  quartz,  and  small  quantities  of  carbonate  of  lead  were  found,  two  or 
three  Inches  wide.  These  Indications  were  of  such  a  character  as  miners  in 
that  district  would  follow  in  the  expectation  of  finding  ore,  and  such  as 
would  Justly  miners  in  working  a  claim  for  that  purpose.  The  rock  In  theoe 
seams  was  different  from  the  country  rock,  and  was  of  such  a  character  as  is 
designated  by  the  witnesses,  who  were  practical  miners,  *as  a  vein  containing 
rock  in  place,  bearing  mineral.'  These  facts  show  that  the  location  was  made 
In  good  faith,  and  not  'simply  upon  a  conjectural  or  imaginary  existence  of  a 
vein  or  lode,*  which  cannot  be  permitted.  King  v.  Mining  Co.,  152  U.  S.  222, 
227,  14  Sup.  Gt  510,  38  L.  Ed.  419.  The  seams  containing  mineral-bearing 
earth  and  rock,  which  were  discovered  before  the  location  was  made,  were 
similar  in  their  character  to  the  seams  or  veins  of  mineral  matter  that  had 
Induced  other  miners  to  locate  claims  in  the  same  district,  which  by  con- 
tinued developments  thereon  had  resulted  in  establishing  the  fact  that  the 
seams,  as  depth  was  obtained  thereon,  w^re  found  to  be  a  part  of  a  well-de- 
fined lode  or  vein  containing  ore  of  great  value.  The  discovery  made  at  the 
time  of  the  Kirby  location  was,  therefore,  such  as  to  Justify  a  belief  as  to  the 
existence  of  such  a  lode  or  vein  within  the  limits  of  the  ground  located." 

In  Erhardt  v.  Boaro,  113  U.  S.  536,  6  Sup.  Ct.  664,  28  L.  Ed.  1113, 
the  Supreme  Court  say: 

"A  mere  posting  of  a  notice  on  a  ridge  of  rocks  cropping  out  of  the  earUi, 
or  on  other  ground,  that  the  poster  has  located  thereon  a  mining  claim,  with- 
out any  discovery  or  knowledge  on  his  part  of  the  existence  of  metal  there, 
or  in  its  immediate  vicinity,  would  be  Justly  treated  as  a  mere  speculative 
proceeding,  and  would  not  itself  initiate  any  right  There  must  be  something 
beyond  a  mere  guess  on  the  part  of  the  miner  to  authorize  him  to  make  a  lo- 
cation which  will  exclude  others  from  the  ground,  such  as  the  discovery  of 
the  presence  of  the  precious  metals  in  it,  or  in  such  proximity  to  It  as  to 
Justify  a  reasonable  belief  In  their  existence.'* 

In  Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.  (C.  C.)  98  Fed.  673,  the 
court,  after  citing  with  approval  the  rule  above  quoted  from  the 
opinion  in  Book  v.  Justice  Min.  Co.  (C.  C.)  58  Fed.  106,  as  to  what 
is  a  sufficient  discovery  of  lode  or  vein  claims,  said: 
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*So»  In  respect  to  placer  claims,  if  a  competent  locator  actually  finds  npon 
unappropriated  public  land  petroleum  or  other  mineral  in  or  upon  the  ground, 
and  80  situated  as  to  constitute  a  part  of  it,  it  is  a  sufficient  discovery,  within 
tte  meaning  of  the  statute,  to  Justify  a  location  under  the  law,  without  waiting 
to  ascertain  by  exploration  whether  the  ground  contains  the  mineral  in  suffi- 
cient quantities  to  pay." 

We  do  not  understand  that  any  different  rule  is  laid  down  in  Chris- 
man  V.  Miller,  197  U.  S.  313,  25  Sup.  Ct.  468,  49  L.  Ed.  770.  On  the 
contrary,  the  court  in  that  case  quotes  with  apparent  approval  the  fol- 
lowing language  of  the  Land  Department  in  the  case  of  Castle  v. 
Womble,  19  Land.  Dec.  Dep.  Int.  456,  457 : 

"When  minerals  have  been  found  and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence  would  be  Justified  in  the  further  expendi- 
ture of  his  labor  and  means,  with  a  reasonable  prospect  of  success,  in  devel- 
oping a  valuabfe  mine,  the  requirements  of  the  statute  have  been  met  To 
Md  otherwise  would  tend  to  make  of  little  avail,  if  not  entirely  nugatory,  that 
provision  of  the  law  whereby  *all  valuable  mineral  deposit  in  lands  belonging 
to  the  United  States  •  •  •  are  •  •  •  declared  to  be  free  ind  open 
to  the  exploration  and  purchase.' " 

And  then  as  a  result  of  all  the  authorities  cited  in  its  opinion,  the 

court  deduces  the  rule : 

*That  there  must  be  such  a  discovery  of  mineral  as  gives  reasonable  evi- 
doice  of  the  fact  either  that  there  is  a  vein  or  lode  carrying  the  precious  min- 
eral, or  if  it  be  claimed  as  placer  ground  that  it  is  valuable  for  such  mining." 

The  question  of  discovery  is  in  every  case  one  of  fact  for  the  court 
or  jury.  Iron  Silver  Co.  v.  Mike  &  Starr  Co.,  143  U.  S.  394,  12  Sup. 
Ct  543,  36  L.  Ed.  201.  There  must  be  some  gold  found  within  the 
limits  of  the  land  located  as  a  placer  gold  claim,  but  it  cannot  be  said  in 
advance  as  a  matter  of  law  how  much  must  be  found  in  order  to  war- 
rant the  court  or  jury  in  finding  that  there  was  in  fact  a  discovery  such 
as  the  law  requires.  The  question  must  be  decided,  not  only  with  refer- 
ence to  the  gold  actually  found  within  the  limits  of  the  claim  located, 
but  also  in  view  of  its  situation  with  reference  to  other  lands  known 
to  contain  valuable  deposits  of  placer  gold,  and  whether  its  rock  and 
soil  formation  are  such  as  is  usually  found  where  these  deposits  exist 
in  paying  quantities ;  and,  further,  in  considering  the  evidence  bearing 
upon  the  general  question,  it  must  not  be  forgotten  that  the  object  of 
the  law  in  requiring  the  discovery  to  precede  location  is  to  insure  good 
faith  upon  the  part  of  the  mineral  locator,  and  to  prevent  frauds  upon 
the  government  by  persons,  "attempting  to  acquire  patents  to  land  not 
mineral  in  its  character."  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  801, 
31  C.  C.  A.  223.  And  where  the  controversy  is,  as  in  this  case,  be- 
tween persons  claiming  the  land  as  mineral,  "the  rule  respecting  the  suf- 
ficiency of  a  discovery  of  mineral  is  more  liberal  than  when  it  is  be- 
tween a  mineral  claimant  and  one  seeking  to  make  an  agricultural 
entry,  for  the  reason  that  where  land  is  sought  to  be  taken  out  of  the 
category  of  agricultural  lands  the  evidence  of  its  mineral  character 
should  be  reasonably  clear,  while  in  respect  to  mineral  lands,  in  a 
controversy  between  claimants,  the  question  is  simply  which  is  entitled 
to  priority."  Chrisman  v.  Miller,  197  U.  S.  313-323,  25  Sup.  Ct  468, 
49  L.  Ed.  770. 
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Our  conclusion  is  that,  under  the  rule  stated  in  the  cases  to  which 
we  have  referred,  the  plaintiff  and  his  grantors  made  a  sufficient  dis- 
covery of  gold  upon  the  lands  in  controversy  to  entitle  them  to  make  a 
valid  location  of  the  same  as  placer  claims,  under  the  laws  of  the 
United  States.  There  was  an  actual  discovery  of  gold  upon  each  of 
the  claims  located.  They  are  situated  near  other  lands  presenting  the 
same  surface  indications,  which  at  the  date  of  the  location  of  these 
claims  were  known  to  be  valuable  for  the  placer  gold  which  they  con- 
tained ;  and  these  facts,  according  to  the  uncontradicted  testimony  of 
the  plaintiff  and  that  of  the  witness  Field,  above  quoted,  were  sufficient 
to  justify  the  expenditure  of  money  for  the  purpose  of  their  explora- 
tion, with  the  reasonable  expectation  that,  when  developed,  they  would 
be  found  valuable  as  placer  mining  claims.  This  was  in  our  opinion 
all  that  was  necessary. 

2.  The  action  was  brought  under  section  476  of  the  act  of  June  6, 
1900,  entitled,  "An  act  making  further  provision  for  a  civil  government 
for  Alaska,  and  for  other  purposes."  Chapter  786,  31  Stat.  321.  This 
section  provides: 

"Any  person  in  possession,  by  himself  or  his  tenant,  of  real  property,  may 
maintain  an  action  of  an  equitable  nature  against  another  who  claims  an 
estate  or  interest  therein  adverse  to  him  for  the  purpose  of  determining  sa(di 
claim,  estate,  or  Interest"    Chapter  786,  81  Stat  410. 

It  was  incumbent  upon  the  plaintiff,  in  order  to  maintain  the  action 
tinder  this  statute,  to  show  an  actual  possession  of  the  land  in  con- 
troversy, or  some  part  thereof,  at  the  date  of  the  commencement  of  the 
action.  Sepulveda  v.  Sepulveda,  39  Cal.  13;  Durell  v.  Abbott  et  al. 
{Wyo.)  44  Pac.  647.  The  evidence  shows  that  plaintiff  was  living  up- 
on claim  No.  11,  in  a  tent,  at  the  time  the  action  was  commenced,  and 
had  also  begun  to  sink  a  shaft  thereon  as  a  preliminary  step  in  prospect- 
ing or  developing  the  same  as  a  mining  claim.  This  constituted  a 
sufficient  possession  of  that  particular  mining  claim  under  the  statute; 
and  we  are  also  of  the  opinion  that  there  was  sufficient  evidence  to 
show  plaintiff's  possession  of  the  other  claims  described  in  the  com- 
plaint. These  claims,  as  we  hold,  were  properly  located  as  mining 
claims,  and  in  such  case  slight  acts  of  dominion  will  constitute  a  suf- 
ficient possession  to  enable  the  locator  to  maintain  an  action  under  the 
:section  above  quoted. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

NOTE. 

Vni&oienoy  of  DUeovexy  of  Mineral  Oliaraoteristies  to  Support  Mtulug 

iKioatlon. 

I.  In  Genebal. 

[a]  (U.  S.  1880)  On  the  public  domain  of  the  United  States  a  miner  may 
hold  the  place  in  which  he  may  be  working  against  all  others  having  no  bet- 
ter right:  but,  when  he  asserts  title  to  a  full  claim  of  1,500  feet  in  length 
and  300  feet  In  width,  he  must  prove  a  lode  extending  throughout  the  claim. 
— Zollars  V.  Evana  (O.  O.)  5  Fed.  172,  2  McCrary,  39. 

[b]  (Cal.  1901)  An  actual  mineral  discovery  is  essential  to  the  valid  location 
of  a  mining  claim. — ^Tuolumne  Consol.  Min.  Co.  v.  Maier,  134  Cal.  583,  66  Pac. 
863. 

[c]  (Colo.  1877)  If  a  located  lode  terminates  at  any  point  within  the  loca- 
tion, or  departs  at  any  point  from  the  side  lines,  the  location  beyond  such  point 
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to  that  extent  Is  defeasible,  if  not  void,  before  patent— Patterson  v.  Hitchcock 
8  Colo.  533. 

fd]  (Colo.  1900)  Under  Rev.  St  U.  S.  §  2320  [U.  S.  Ck)mp.  St.  1901,  p.  1424] 
providing  that  a  location  of  a  mining  claim  shall  not  be  valid  until  a  mineral 
bearing  vein  has  been  discovered,  and  2  Mills'  Ann.  St.  §  3152,  providing  thai 
before  filing  a  location  for  a  mining  claim  the  discoverer  shall  locate  his  claim 
by  sinking  a  discovery  shaft  on  the  lode  to  the  depth  of  at  least  10  feet  from 
the  lowest  part  of  the  rim  on  such  shaft  at  the  surface,  the  shaft  so  dug  musi 
expose  the  vein  on  which  the  location  is  based,  and  it  is  not  suflacient  that  a 
discoverj  is  made  of  some  other  vein  within  the  limits  of  the  claim. — BqslU 
V.  Ckme,  27  Colo.  473,  62  Pac  048,  83  Am.  St  Rep.  92. 

II.  What  Constitutes  Vein  ob  Lode. 

[a]  (U.  S.  189©  Seams  containing  mineral-bearing  earth  and  rock,  dis- 
covered on  a  claim  before  its  location,  were  similar  to  seams  that  had  induced 
other  miners  to  locate  claims  in  the  same  district,  and  which  by  development 
had  proved  to  be  a  part  of  a  well-defined  lode  or  vein  containing  ore  of  great 
value.  Held  a  sufficient  compliance  with  Rev.  St  §  2320  [U.  S.  Comp.  St. 
1901,  p.  1424],  requiring  the  discovery  of  a  lode  or  vein  within  the  limits  of  a 
claim  before  a  valid  location  thereof  can  be  made. — Shoshone  Min.  Co.  v. 
Rutter.  87  Fed.  801,  31  C  C.  A.  223. 

[b]  CD.  S.)  A  vein  or  lode  authorized  to  be  located  Is  a  seam  or  fissure  lu 
the  earth's  crest  filled  with  quartz  or  other  rock.  In  place,  carrying  gold  or 
other  mineral  as  named  In  the  statute.  It  may  be  very  thin  or  very  thick, 
and  rich  or  poor,  provided  It  has  a  trace  of  one  of  the  named  minerals;  but 
It  must  be  more  than  detached  pieces  of  quartz  or  mere  bunches  of  quartz  not 
in  place.— (1880)  North  Noonday  Min.  Co.  v.  Orient  Mln.  Co.  (C.  C.)  1  Fed.  522, 
6  Sawy.  299;  (1881)  Jupiter  Mln.  Co.  v.  Bodle  Consol.  Mln.  Ck>.  (C.  C.)  11  Fed. 
666,  7  Sawy.  96. 

[c]  (U.  S.  1886)  If  the  entire  mass  of  limestone  in  which  a  body  of  ore  lies 
has  been  mineralized  In  the  same  way  as  the  body  of  ore,  and  to  some  extent, 
and  the  body  of  ore  Is  a  casual  concentration  of  unusual  richness,  the  body  of 
ore  is  not  a  lode.— Hyman  v.  Wheeler  (C.  C.)  29  Fed.  347. 

[d]  (U.  S.  1886)  An  impregnation  of  mineral  in  rock,  to  the  extent  to  which 
it  may  be  traced  as  a  body  of  ore.  Is  a  vein,  lode,  or  ledge,  under  Rev.  St  §  2320 
(U.  8.  Comp.  St.  1901,  p.  1424],  whether  the  ore  Is  separated  from  the  country 
rock  by  planes  or  strata  of  that  rock  visible  to  the  eye,  or  Is  determinable  In 
other  ways,  as  by  assay  and  analysis. — Hyman  v.  Wheeler  (C.  C.)  29  Fed. 
347. 

[e]  (U.  S.  1886)  Strata  lying  along  the  plane  of  contact  between  blue  and 
brown  limestone,  if  mineralized  to  the  extent  of  showing  valuable  minerals, 
and  distinguishable  from  other  parts  of  the  country  rock  by  carrying  ore,  and 
by  association  with  the  plane  of  contact  constitute  a  lode,  as  far  as  the  strata 
lying  on  or  near  the  contact  may  show  ore  In  appreciable  quantities. — ^Hyman 
V.  Wheeler  (C.  C.)  29  Fed.  347. 

[f]  (U.  S.  1886)  A  body  of  mineral  or  mineral-bearing  rock,  in  the  general 
mass  of  country  rock,  so  far  as  it  may  continue  unbroken  and  without  Inter- 
ruption, is  a  lode,  whatever  the  boundaries  may  be.  If  there  are  well-defined 
boundaries,  very  slight  evidence  of  ore  within  such  boundaries  will  prove  the 
existence  of  a  lode.— Hyman  v.  Wheeler  (C.  C.)  29  Fed.  347. 

[gl  (U.  S. )  The  terms  **vein"  and  *iode*'  as  used  by  miners  and  In  the  min- 
ing acts  of  Congress,  are  applicable  to  any  zone  or  belt  of  mineralized  rock 
lying  within  boundaries  clearly  separating  it  from  the  neighboring  rock. — 
(1893)  Book  V.  Justice  Mln.  Co.  (0.  C.)  58  Fed.  106;  (1877)  Eureka  Ck>nsol.  Mln. 
<3o.  V.  Richmond  Mln.  Co.,  Fed.  Cas.  No.  4,548  [4  Sawy.  302],  affirmed  Rich- 
mond Mln.  Co.  V.  Eureka  Consol.  Min.  Co.  (1880)  103  U.  S.  839,  26  L.  Ed.  557 ; 
(18T9)  Stevens  v.  Williams,  Fed.  Cas.  No.  13,413  [1  McCJrary,  480]. 

[h]  (U.S.  1893)  Where  within  a  belt  of  yellow  porphyry  are  numerous 
teama,  crevices,  fissures,  and  deposits  where  the  quartz  rock  and  decomposed 
rock  and  matter  are  found,  containing  mineral  sufficiently  diffused  to  justify 
miners  in  giving  to  the  yellow  porphyry  the  general  designation  of  "mlneral- 
Ixed  matter — metal-bearing  rock,**  It  constitutes  a  vein  or  lode,  authorizing  a 
nilid  location.— Book  v.  Justice  Min.  Co.  (C.  C.)  58  Fed.  106. 
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[I]  (U.  S.  1893)  Any  discovery  cf  quartz  or  other  rock  In  place,  bearing  any 
of  the  precious  metals  specified  In  Rev.  St  §  2320,  cl.  1  [U.  S.  Ck>mp.  St.  1901,  p. 
1424],  constitutes  a  "discovery  of  a  vein  or  lode,"  within  the  meaning  of  those 
words  as  used  in  the  last  clause  of  said  section,  which  declares  that  "no  loca- 
tion of  a  mining  claim  shall  be  made  until  the  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim  located.*'— Book  v.  Justice  Min.  Ck>.  (C.  C.)  58 
Fed.  106. 

01  (U.  S.  1894)  To  constitute  a  vein  It  Is  not  necessary  that  there  be  a 
clean  fissure,  filled  with  mineral,  as  It  may  exist  when  filled  In  places  with 
other  matter,  but  the  fissure  must  have  form,  and  be  well  defined,  with  hang- 
ing and  foot  walls. — Consolidated  Wyoming  Gold  Min.  Co.  v.  Champion  Min. 
Co.  (C.  C.)  03  Fed.  540. 

[k]  (U.  S.  1887)  A  lode  Is  a  zone,  belt  or  body  of  quartz  or  other  rock 
lodged  In  the  earth's  crust,  and  presenting  two  essential  and  Inherent  diarac- 
teristlcs,  viz.:  (1)  It  must  be  held  "In  place"  within  or  by  the  adjoining  coun- 
try rock ;  and  (2)  It  must  be  impregnated  with  some  of  the  minerals  or  valu- 
able d^>osits  mentioned  In  the  statute.  The  finding  of  such  a  belt,  zone,  or 
body  Is  a  discovery,  within  the  meaning  of  the  statute,  and  will  authorize  the 
location  of  a  lode  claim. — Meydenbauer  v.  Stevens  (D.  C.)  78  Fed.  787. 
.  [11  (U.  S.  1870)  While  metalliferous  rock  in  place,  not  in  a  fissure,,  naay 
be  found  under  such  conditions  within  clearly  defined  boundaries  as  to  require 
recognition  as  a  vein  or  lode,  a  broad  metalliferous  zone,  having  within  its 
limits  true  fissure  veins  plainly  bounded,  cannot  be  regarded  as  a  single  vein 
or  lode,  although  such  zone  may  Itself  have  boundaries  which  can  be  traced. — 
Mt.  Diablo  Mill.  &  Min.  Co.  v.  Callison,  Fed.  Cas.  No.  9,886  [5  Sawy.  439]. 

[ml  (U.  S.  1879)  Whether  or  not  that  which  is  conmionly  called  "the  con- 
tact" Is  to  be  regarded  as  a  lode  or  vein  Is  to  be  judged  of  by  its  value,  what- 
ever may  the  rule  In  regard  to  true  fissures;  and  It  Is  Immaterial  wheth^ 
the  material  found  is  or  Is  not  sometimes  or  often  associated  with  valuable 
ore  In  the  deposits  of  the  neighborhood.  If  there  Is  some  mineral  of  value, 
something  more  than  a  mere  trace,  it  is  sufficient ;  e.  g.,  an  ounce  of  sliver. — 
Stevens  v.  Gill.  Fed.  Cas.  No.  13,398. 

[n]  (U.  S.  1879)  "Vein,"  or  "lode,"  as  used  in  Act  May  10,  1872,  embraces 
any  description  of  deposit  which  Is  inclosed  In  the  general  mass  of  the  coun- 
try rock,  without  regard  to  the  technical  geological  distinctions  In  respect  to 
beds,  segregated  veins,  gash  veins,  true  fissure  veins,  or  mere  deposits ;  and  It 
Is  Immaterial  as  to  the  character  of  the  vein  matter,  whether  it  be  in  a  solid, 
or  in  a  loose,  disintegrated,  state. — Stevens  v.  Williams,  Fed*  Cas.  No.  13,414. 

[o]  (Artz.  1905)  Under  the  federal  statute  providing  that  no  location  shall 
'^e  made  **till  the  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim." 
It  Is  enough  that  gold  and  silver  bearing  rock  showing  on  the  surface  is  found. 
—Score  V.  Griffin,  80  Pac.  331. 

lp\  (Cal.  1887)  The  word  "lode"  Is  properly  defined  as  a  "zone  or  belt  of 
mineralized  rock  lying  within  boundaries  clearly  separating  it  from  the  neigh- 
boring rock,"  and  does  not  apply  to  a  bed  of  gravel  from  which  particles  of 
gold  may  be  washed,  although  such  gravel  may  be  inclosed  within  defined 
boundaries. — Gregory  v.  Pershbaker,  73  Cal.  109,  14  Pac.  401. 

[q]  (Cal.  1906)  A  quartz  vein  which  contains  so  small  a  portion  of  gold, 
silver,  etc.,  as  to  be  of  no  value  for  mining  purposes,  is  not  a  known  vein,  with- 
in Rev.  St.  U.  S.  S  2333  [U.  S.  Comp.  St.  1901,  p.  1433],  providing  for  the  dis- 
position of  mining  claims. — Mutchmor  v.  McCarty,  87  Pac.  85. 

[r]  (Idaho,  1890)  Though,  to  constitute  a  vein,  It  Is  not  required  that  well- 
defined  walls  be  developed  or  .paying  ore  found  within  them,  there  must  be 
rock,  clay,  or  earth  so  colored  or  decomposed  by  the  mineral  element  as  to 
mark  and  distinguish  it  from  the  inclosing  country. — ^Burke  v.  McDonald,  2 
Idaho  (Hash.)  679,  33  Pac.  49. 

[s]  (Utah,  1881)  A  "lode"  or  "vein,"  within  the  meaning  of  those  terms  as 
used  In  the  mining  acts,  is  that  which  Is  so  called  by  mlnera — Harrington  v. 
Chambers,  3  Utah,  94,  1  Pac.  362. 

III.  What  Constitutes  "in  Placb.** 

[a]  (U.  S.  1881)  A  vein  or  lode  Is  In  place  If  the  ore  body  Is  continuous  to 
the  extent  that  It  may  maintain  that  character;  whether  deposited  In  that 
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fonn  or  removed  bodily  with  Its  Inclosing  rocks  to  the  place  In  which  It  may 
be  fbmKL— Iron  Silver  MIn.  Ck>.  v.  Cheesman  (C.  C.)  8  Fed.  297,  2  McCrary,  191. 
rb]  (U.  S.  1878)  Where  the  mass  overlying  the  ore  is  mere  drift,  or  a  loose 
dei)08it  the  ore  is  not  a  vein  "In  place,"  within  the  meaning  of  Rev.  St.  i 
2320  [U.  S.  Comp.  St  1901,  p.  1424].— Tabor  v.  Dexler.  Fed.  Cas.  No.  13,723. 

[c]  (U.  S.  1879)  "Rock  in  place"  as  used  In  Rev.  St.  §  2320  [U.  S.  Comp.  St. 
1901,  p.  1424],  means  that  the  lode  or  vein  must  be  Inclosed  by  the  fixed  and 
inmiovable  rock  forming  the  general  mass  of  the  mountain.  There  must, 
therefore,  he  a  hanging  as  well  as  a  foot  wall ;  but  If  the  principal  part  of 
the  rock  above  the  mineral  is  In  its  original  position,  the  lode  is  in  place,  al- 
though some  masses  of  rock  or  bowlders  may  be  mixed  with  the  ore.  If,  how- 
erer,  the  ore  is  upon  the  top  of  the  Immovable  rock,  and  covered  only  by  loose 
material  and  debris,  the  section  does  not  apply. — Leadville  Co.  v.  Fitzgerald* 
Fed.  Cas.  No.  ai68. 

[d]  (U.  S.  1879)  "In  place,"  as  used  In  the  act  of  Congress  In  respect  to 
reins  or  lodes,  means  In  the  general  mass  of  the  mountain,  as  distinguished 
from  merely  on  the  surface  or  covered  only  by  the  movable  parts  called  "slide" 
or  "debris."— Stevens  v.  Gill,  Fed.  Cas.  No.  13,398. 

[e]  (U.  S.  1879)  The  words,  "in  place,"  as  used  In  Act  Cong.  May  10,  1872, 
as  descriptive  of  the  lodeS  or  veins  for  which  mining  claims  may  be  taken  out 
under  the  act  mean  "surrounded  by  the  general  body  of  the  country,"  which 
remains  In  its  original  state,  unaffected  by  the  action  of  the  elements,  as  dis- 
tinguished from  the  superficial  mass  known  as  alluvium,  detritus,  or  debris. 
It  is  what  miners  usually  call  the  "country,"  or  the  "country  rock" ;  and  a 
vein  or  lode  is  "In  place,"  within  the  meaning  of  the  act  when  it  is  inclosed 
in  the  general  mass  of  this  rock. — Stevens  y.  Williams,  Fed.  Cas.  No.  13,414. 

IV.  DiSCOVKBT  OW  MiNERAI.  IN  VeIN. 

[a]  (U.  S.  1892)  The  apex  of  a  vein  is  not  necessarily  a  point  but  often  a 
line  of  great  length,  and  any  portion  of  the  apex  on  the  course  or  strike  of  the 
vein  found  within  the  limits  of  a  claim  is  a  sufficient  discovery  to  entitle  the 
tocator  to  obtain  title.- Larkin  v.  Upton,  144  U.  S.  19,  12  Sup.  Ct  614,  36  L. 
Ed.  330,  affirming  Upton  v.  Larkin  (1888)  7  Mont  449,  17  Pac.  72a 

[b]  (U.S.  1889)  It  is  requisite  to  a  valid  location  and  to  the  ownership 
of  the  title  to  a  lode  mining  claim,  that  there  should  be  a  discovery  of  ore, 
gold  or  silver  bearing  mineral  In  rock  in  place,  showing  a  well-defined  crevice, 
a  discovery  at  least  10  feet  deep  from  the  lowest  rim  rock  thereof,  which  dis- 
covery must  be  at  the  point  claimed  and  designated,  or  made  the  point  of  dis- 
covery by  the  locators  of  said  claim,  and  so  designated  in  the  location  certif- 
icate.—Cheesman  V.  Shreeve  (C.  C.)  40  Fed.  787. 

fc]  (U.  S.  1893)  The  fact  that  three  tons  of  silver-bearing  rock,  yielding 
IWO,  have  been  extracted  from  a  mining  claim,  does  not  entitle  the  locator  to 
enter  the  claim  for  a  patent  when  no  vein  or  lode  has  been  discovered  within 
the  limits  of  the  claim,  the  location  having  been  made  merely  in  the  hope  of 
finding  such  at  some  future  time. — Waterloo  Min.  Co.  v.  Doe  (C.  C.)  66  Fed. 

[d]  (U.S.  1898)  When  the  locator  finds  rock  In  place,  containing  mineral, 
be  has  made  a  discovery,  within  the  meaning  of  the  statute,  whether  the  rock 
or  earth  assays  high  or  low.— Book  v.  Justice  Min.  Co.  (C.  C.)  58  Fed.  106. 

[e]  (Cal.  1900)  Evidence  that,  prior  to  the  location  of  the  claim  in  question^ 
plaintUfs  had  sunk  a  shaft  25  or  30  feet  and  had  taken  from  it  a  considerable 
amount  of  quartz  rock,  which  formed  a  dump,  and  that  rich  rock  was  found, 
and  that  in  surveying  the  claim  the  surveyor  measured  along  the  lode  line, 
taking  his  directions  for  the  course  of  the  vein  from  a  line  drawn  from  the 
shaft  through  two  or  three  prospect  holes  where  the  ledge  was  exposed,  to- 
gether with  the  admission  of  the  contesting  claimant  that  the  rock  taken  out 
was  gold-bearing.  Is  sufficient  to  show  that  a  gold-bearing  lode  or  vein  had 
been  discovered  by  plaintiffs  within  their  claim  at  the  time  the  location  was 
made.-Conway  v.  Hart,  129  Cal.  480,  62  Pac.  44. 

[f]  (Idaho,  1892)  A  valid  location  of  a  lode  mining  claim  may  be  made  on  a 
vein  whenever  the  prospector  has  discovered  such  indications  of  mineral  that 
be  is  willing  to  spend  his  time  and  money  in  following,  with  the  expectation 
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of  finding  ore ;  and  It  Is  not  necessary  that  the  prospector  be  "lustified"  in  his 
expectation  of  finding  ore.~Buii£e  v.  McDonald,  3  Idaho  (Hash.)  296,  29  Pac. 
98. 

[g]  (Idaho,  1802)  A  valid  location  of  a  lode  mining  claim  may  be  made  of 
a  ledge  deep  in  the  ground  and  appearing  at  the  surface*  not  as  ore,  but  as 
vein  matter  only.— Burke  v.  McDonald,  3  Idaho  (Hash.)  296,  29  Pac.  98. 

[h]  (Mont  1887)  An  Instruction  on  the  question  of  discovery  as  follows: 
"It  is  not  necessary  that  the  work  by  which  the  discovery  vein  or  lead  is  dis- 
covered and  made  visible  should  be  made  by  the  locators.  It  is  sufllclent  if, 
at  the  time  of  the  location,  the  vein  or  lead  Is  exposed  to  view,  and  its  exist- 
ence shown  by  the  locator,  for  these  facts  would  be  equivalent  to  discovery" — 
is  correct,  If  accompanied  by  other  instructions  fully  setting  forth  the  law  on 
other  points. — Wenner  v.  McNulty,  7  Mont.  30,  14  Pac.  643. 

[11  (Mont.  1888)  An  Instruction  that,  '*to  make  a  valid  location  of  a  lode 
mining  claim,  there  must  be  a  discovery,  within  the  limits  of  the  claim,  of  a 
vein  ♦  ♦  ♦  containing  gold,  silver,  or  other  valuable  mineral  deposits, 
♦  ♦  ♦  "  is  proper.  In  connection  with  other  instructions  defining  and  limit- 
ing what  is  meant  by  a  "discovery." — Upton  v.  Larkin,  7  Mont  449,  17  Pac 
728. 

[J]  (Mont.  1891)  Rev.  St  U.  S.  §  2319  [U.  S.  CJomp.  St  1901,  p.  14241,  de- 
clares that  all  "valuable"  mineral  deposits  In  lauds  belonging  to  the  United 
States  are  free  and  open  to  exploration  and  purchase,  and  the  lands  In  which 
they  are  found  to  occupation  and  purchase.  Section  2322  [U.  S.  Ck>mp.  St 
1901,  p.  1425],  provides  that  the  locators  of  all  mining  locations  on  any  min- 
eral vein,  lode,  or  ledge  shall  have  the  exclusive  right  of  possession  and  en- 
joyment thereof.  Comp.  St  div.  6,  §  1477,  provides  that.  In  order  to  entitle 
any  person  to  record  any  lead,  lode,  or  ledge,  there  shall  first  be  discovered 
thereon  a  vein  or  crevice  of  quartz  or  ore  with  at  least  one  well-defined  wall. 
Heldy  that  a  paying  lode  or  vein  need  not  be  discovered  to  entitle  a  locator 
to  a  valid  location,  but  It  is  sufficient  If  the  lode  contain  such  Indications  of 
minerals  that  he  Is  willing  to  spend  his  time  and  money  In  expectation  of 
finding  ore  sufficiently  valuable  to  work. — Shreve  v.  CJopper  Bell  MIn.  CJo.,  11 
Mont  309,  28  Pac.  315. 

[k]  (Mont.  1896)  Under  Rev.  St.  U.  S.  §  2320  [U.  8.  Oomp.  St  1901,  p.  1424], 
providing  that  no  location  of  a  mining  claim  shall  be  made  until  the  discovery 
of  a  vein  or  lode  within  the  limits  of  the  claim  located.  It  Is  the  finding  of 
mineral  In  rock  In  place  that  constitutes  the  discovery,  and  It  Is  not  necessary 
that  the  vein  or  lode  should  contain  mineral  of  such  nature  that  a  practical 
miner.  If  he  encountered  It,  would  feel  justified  In  following  it  up,  with  the 
reasonable  expectation  of  finding  paying  mineral. — McShane  v.  Kenkle,  18 
Mont  208,  44  Pac.  979,  33  L.  R.  A.  851,  66  Am.  St  Rep.  579. 

[1]  (Mont  1896)  Nor  Is  It  required,  under  the  statute,  that  the  paying  min- 
eral necessary  to  justify  the  location  of  the  claim  should  be  found  at  the  time 
and  place  of  the  discovery,  but  It  is  sufficient  If  the  development  of  the  vein 
showed  that  paying  mineral  exists  within  the  limits  of  the  location. — McShane 
V.  Kenkle.  18  Mont  208.  44  Pac.  979,  33  L.  R.  A.  851,  56  An^,  St  Rep.  579. 

[m]  (Nev.  1906)  When  a  locator  of  a  mining  claim  finds  rock  In  place  con- 
taining a  mineral  in  sufficient  quantity  to  justify  him  in  expending  his  time 
and  money  in  prospecting  and  developing  the  claim,  he  has  made  a  discovery 
within  Rev.  St  U.  S.  8  2320  [U.  S.  Ck)mp.  St  1901,  p.  1424],  providing  for 
priority  of  location  rights  on  the  discovery  of  mineral  In  the  public  domain, 
whether  the  rock  or  earth  Is  rich  or  poor,  provided  that  In  a  lode  claim  the 
lode  must  have  special  reference  to  the  formation  and  peculiar  characteristics 
of  the  particular  district  In  which  it  Is  found.— Fox  v.  Myers,  86  Pac.  793. 

V.  DiscovEBT  OF  Vein  in  Tunnel  Claims. 

[a]  Where  one  duly  locates  a  tunnel  claim  under  Rev.  St  §  2323  [U.  S. 
Comp.  St  1901,  p.  1426],  and  discovers  a  mineral  lode  in  the  tunnel,  he  is  not 
bound  to  make  another  discovery  of  the  lode  from  the  surface. 
— (U.  S.  1892)  Rlco-Agpen  Consol.  Min,  Co.  v.  Enterprise  Min.  Co.  (a  C.)  53 
Fed.  321; 
(Colo.  1893)  Ellet  v.  Campbell,  18  Colo.  510,  33  Pac.  52L 
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[bl  (Colo.  1878)  Mineral  muat  be  discovered  before  there  can  be  a  location 
of  a  surface  lode  or  a  lode  in  a  tunnel. — Corning  Tnnnel  Co.  y.  Pell,  4  Colo. 
507. 

VI.  Places  Claims. 

fal  (U.  S.  1906)  In  an  action  to  recover  certain  land  which  was  a  part  of 
the  public  domain,  plaintiff  claimed  under  a  placer  mining  location.  The 
coort  charged  that  it  was  essential  to  the  validity  of  such  location  that  the 
discovery  of  mineral  thereon  was  such  that  an  ordinarily  prudent  man,  not 
necessarily  a  miner,  would  be  justified  in  expending  his  time  and  labor  in 
developing  the  property,  but  in  the  same  connection  declared  that  It  was  essen- 
tial to  a  recovery  by  plaintiffs  that  they  prove  with  reasonable  clearness  that 
for  the  labor  and  capital  expended  In  working  the  ground,  it  would  yield  a 
reasonable  profit  Held,  that  the  latter  instruction  was  erroneous,  and  in 
conflict  with  the  correct  rule  previously  charged. — Cascaden  v.  Bartolis,  146 
Fed.  7.3!).  77  C.  C.  A.  496. 

[b]  (U.  S.  1906)  Under  the  established  rule  that,  when  public  land  is  sought 
to  be  taken  out  of  the  category  of  agricultural  lands,  the  evidence  of  Its  miner- 
al character  should  be  reasonably  clear,  the  finding  of  colors  of  gold,  even 
though  fairly  good  prospects  of  gold,  In  placer  prospecting,  is  not  sufficient  to 
establish  the  mineral  character  of  the  ground  and  to  sustain  a  mineral  loca- 
tion thereof  as  against  a  prior  entry  under  the  homestead  laws. — Steele  v. 
Tanana  Mines  R.  Co.,  148  Fed.  678,  78  C.  C.  A.  412. 

[c]  (U.  8. 1899)  To  constitute  a  prior  discovery  which  will  support  a  loca- 
tion of  public  ground  as  an  oil  placer  claim  under  the  mining  laws,  the  locator 
most  have  actually  discovered  oil  within  the  limits  of  the  claim.  Mere  sur- 
face indications  of  the  existence  of  oil  therein,  however  strong,  are  not  suffi- 
cient, nor  is  the  existence  of  oil  upon  adjoining  land& — Nevada  Sierra  Oil 
Co.  V.  Home  Oil  Co.  (O.  C.)  98  Fed.  673. 

[d]  (Cal.  1903)  Act  Cong.  Feb.  11,  1897,  c.  216,  29  Stat.  626  [U.  S.  Comp. 
St  1901,  p.  1434],  provides  that  the  location  of  oil  claims  shall  be  governed 
by  the  mineral  laws  of  the  United  States  applicable  to  the  location  of  placer 
mining  daims.  Rev.  St  U.  S.  §  2324  [U.  S.  Comp.  St  1901,  p.  1426],  provides 
that  the  location  of  any  mining  claim  must  be  distinctly  marked  on  the  ground, 
and  there  must  be  a  discovery  of  minerals  within  the  limits  of  the  land  lo- 
cated. Held,  that  to  constitute  a  valid  location  of  an  oil  claim  the  locator 
must  have  actually  discovered  oil  within  the  limits  of  the  claim. — Miller  v. 
Chrisman,  140  Cal.  440,  73  Pac  1083,  74  Pac.  444,  98  Am.  St  Rep.  63. 

[e]  (OkL  1908)  It  is  a  condition  precedent  to  the  location  of  a  mining  claim 
that  a  discovery  must  be  made,  and  In  the  case  of  petroleum  or  mineral  oils 
the  deposit  from  which  the  oil  is  drawn  must  be  discovered  before  a  valid 
location  can  be  made. — ^Bay  v.  Oklahoma  Southern  Gas,  Oil  &  Mining  Co.,  13 
OkL  425,  73  Pac.  936. 


<149  red.  141.) 

McNICCHli  V.  NEW  YORK  LIFE  INS.  CO. 

(Circnlt  Court  of  Api>eal8,  Eighth  Circuit    November  16,  1906.) 

No.  2.369. 

1  Iksttbaivok— LiFB  INSUBANOB— Contract— EIXEcunoN. 

Deceased  applied  for  insurance  in  defendant  company,  and  in  order 
to  get  a  reduction  in  premium  requested  Informally  that  his  application 
be  dated  back.  At  the  time  of  making  the  application  he  paid  the  local 
agent  the  premium  for  the  first  year,  taking  a  receipt  providing  that  the 
premium  should  be  returned  in  case  the  application  should  not  be  ac- 
cepted. Defendant  elected  not  to  accept  the  application,  unless  the  ap 
pllcant  amended  it,  formally  requesting  that  the  Insurance  should  take 
effect  as  of  the  prior  date,  and  consenting  to  certain  other  conditions 
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and  tOT  this  purpose  submitted  an  amended  application,  with  a  poller 
based  thereon,  which  was  sent  to  its  local  agent  with  instmctionB  not  to 
deliver  until  the  applicant  signed  the  amended  application  and  paid  cer- 
tain interest  on  the  first  premium.  The  ag«it  wrote  the  applicant  that 
the  policy  had  arrfVed  "straight  as  a  string**  and  that  he  hoped  to  de- 
liver the  same  the  following  Sunday,  but  insured  died  before  that  time 
without  having  received  the  policy,  signed  the  amended  application,  or 
paid  the  additional  premium.  Held,  there  was  no  acceptance  by  de- 
ceased of  the  insurance  company's  counter  proposition,  contained  in  the 
amended  application,  sufficient  to  constitute  a  contract  of  Insurance. 

2.  Same— Receipt  op  Premium. 

The  receipt  of  a  first  year's  premium  from  an  applicant  for  life  insur- 
ance, with  the  qualification  that  it  was  conditional  on  the  acceptance  by 
the  Insurer  of  the  applicant's  proposition  for  insurance  as  made  in  bis  ap- 
plication, and,  if  the  proposition  was  not  accepted,  the  money  should  be 
returned,  did  not  constitute  a  contract  of  insurance. 

3.  Same— Estoppel. 

Defendant  Insurance  company  rejected  an  application  for  Insurance  as 
made,  but  filled  out  an  amended  application  and  the  policy  based  thereon,, 
and  sent  the  same  to  Its  local  agent,  with  Instructions  not  to  deliver  the 
policy  until  Insured  had  signed  the  amended  application  and  paid  the 
necessary  additional  premium.  The  agent  wrote  the  applicant  that  he 
had  received  the  policy  **stralght  as  a  string"  and  hoped  to  deliver  the 
same  the  following  Sunday,  but  the  applicant  died  before  signing  the 
amended  application  or  obtaining  the  policy.  Ifeld,  that  the  Insurance 
company  was  not  estopped  by  the  letter  of  the  local  agent  to  deny  that  It 
had  not  accepted  the  applicant's  original  proposition. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas. 

On  December  14,  1903,  one  McNlcol,  of  Wichita,  Kan.,  made  an  application 
to  defendant  company  for  a  policy  of  $5,000  on  his  life,  payable  at  his  death 
to  his  son,  William  D.  McNicol,  the  plaintiff  In  this  action.  The  applicant 
was  bom  May  8,  1863,  and  his  age  on  December  14,  1903,  for  Insurance  pur- 
poses as  determined  by  his  nearest  birthday,  was  41  years;  but,  to  get  a 
reduction  In  premium  corresponding  to  a  year's  less  age,  he  requested  in- 
formally in  his  application  that  his  policy  be  dated  back  to  November  7th, 
which,  if  done,  would  secure  for  him  the  benefit  of.  a  premium  based  on  the 
age  of  40,  Instead  of  41,  years.  At  the  time  of  making  the  application  he 
paid  the  local  agent  of  defendant  company  at  Wichita,  in  a  manner  satis- 
factory to  him,  the  premium  for  the  first  year,  taking  a  receipt  therefor, 
with  a  proviso  that,  if  the  policy  should  not  be  issued  by  the  company  on  his 
application,  the  amount  of  the  payment  should  be  returned  to  him  by  the 
agent.  Pursuant  to  the  usual  practice,  and  as  contemplated  by  him,  bis 
application  was  forwarded  to  the  home  office  of  the  company  In  New  York 
for  Its  approval  and  acceptance.  In  due  time  the  company  determined  that 
It  would  not  accept  the  application  or  Issue  a  policy  on  It,  unless  the  appli- 
cant would  make  a  certain  amendment  to  It,  formally  requesting  that  the 
Insurance  should  take  effect  as  of  November  7,  1903,  instead  of  December 
14,  1903,  the  date  of  the  application,  and  agreeing  that  the  accumulation 
period  and  the  loan  and  nonforfeltlng  provisions  of  the  policy  should  all 
relate  back  to  November  7th.  The  company,  finding  the  medical  examination 
accompanying  the  application  satisfactory,  caused  a  policy  of  $5,000  to  be 
prepared  and  executed  In  general  conformity  to  the  application,  but  attached 
to  it  a  formal  amendment  of  the  application,  conforming  to  Its  requirement 
as  just  stated,  and  returned  them  both  to  its  local  agent  with  instructions 
not  to  deliver  the  policy  to  the  applicant  until  the  amendment  should  be  signed 
by  the  applicant  and  until  he  should  pay  the  sum  of  $1.10  additional  premium ; 
the  same  being  Interest  at  the  rate  of  5  per  cent  per  annum  on  the  amount 
of  the  first  annual  premium  from  Noveml>er  7th,  when  the  policy  was  to 
become  effective  and  when  the  premium  was  due,  to  December  14th,  when 
the  application  was  made  for  the  policy  and  when  the  premium  was  actually 
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paid.  The  local  agent  received  the  executed  policy  and  the  proposed  amend- 
ment on  January  7,  1904,  and  on  that  date  wrote  McNlcol,  who  lived  some 
distance  away,  that  the  policy  had  arrived  "straight  as  a  string"  and  that 
he  hoped  to  place  it  in  his  hands  the  following  Sunday.  When  McNlcol  re- 
ceived this  letter  on  Friday,  January  8th,  he  was  sick,  and,  without  any 
change  In  the  facts  of  the  case  from  those  already  stated,  he  died  on  the  morn- 
ing of  Saturday,  January  9th,  without  having  received  the  policy  or  paid 
the  additional  premium  or  signed  the  amendment  to  his  application.  The 
beneficiary  instituted  suit  on  the  policy  in  the  Circuit  CJourt  The  court  made 
a  special  finding  of  facts,  hi  substance  as  just  stated,  and  rendered  a  judg- 
ment in  favor  of  the  defendant  We  are  asked  to  reverse  that  judgment  on 
this  writ  of  error. 

Earl  Blake  (W.  A.  Ayres  and  B.  F.  Milton,  on  the  brief),  for  plain- 
tiff in  error. 
S.  B.  Amidon  and  James  H.  Mcintosh,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

ADAMS,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  court.  The  only  question  in  this  case  is  whether  the 
facts  as  found  support  the  judgment  as  rendered.  The  application 
made  for  the  insurance  was  a  proposition  requiring  acceptance  as  made 
before  it  became  a  contract.  Travis  v.  Insurance  Co.,  43  C.  C.  A. 
653, 104  Fed.  486.  This  McNicol,  not  only  presumptively,  but  actual- 
ly, knew.  The  receipt  taken  by  him  from  the  local  agent  when  he  paid 
the  first  year's  premium  informed  him  in  effect  that  the  payment  was 
only  provisionally  received,  that  his  application  might  not  be  accepted 
by  the  company,  and,  if  it  should  not  be  accepted,  that  the  agent  would 
return  the  amount  of  the  payment  to  him.  The  facts  conclusively  show 
that  the  application  was  not  accepted.  An  amended  applicatioh  was 
prepared  by  the  company,  embodying  several  material  modifications  or 
adiUtions  to  the  one  made  by  McNicol,  and  the  same  was  forwarded 
to  its  local  agent  for  submission  to  the  applicant  for  his  consideration 
and  signature  if  satisfactory.  This  amounted  to  a  rejection  of  the 
proposition  as  made  by  McNicol  and  a  counter  proposition  by  the 
company  to  him,  which  could  not  become  a  contract  until  it  was  ac- 
cepted by  him.  Mutual  Life  Ins.  Co.  v.  Young,  23  Wall.  85,  23  L. 
Ed.  152;  Minneapolis,  &c.,  Ry.  Co.  v.  Mill,  119  U.  S.  149,  7  Sup.  Ct. 
168,  30  L.  Ed.  376.  This  McNicol  never  did.  He  unfortunately 
died  before  the  counter  proposition  reached  him.  The  minds  of  the 
parties  never  met  and  no  contract  was  ever  concluded  between  them. 

PlaintiflF's  counsel  contend  that,  as  the  policy  was  actually  made  out 
as  called  for  in  the  original  application  and  delivered  to  the  local  agent 
of  the  company  for  die  applicant,  it  thereby  became  a  binding  con- 
tract If  such  were  the  only  facts  of  the  case,  their  contention  might 
be  right;  but,  as  already  seen,  the  record  contains  much  more.  The 
proposition  as  made  in  the  original  application  was  rejected  by  the 
company,  and  a  counter  proposition  made  for  the  consideration  of  the 
applicant  The  physical  making  out  and  sending  of  the  policy  to  the 
local  agent  in  themselves  constituted  no  contract.  By  special  direction 
of  the  company  they  were  not  to  be  treated  as  a  delivery  of  the  policy. 
It  was  not  to  be  delivered  until  McNicol  complied  with  the  terms 
•and  conditions  specified  in  the  counter  proposition. 
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It  IS  next  urged  that,  as  defendant's  agent  received  the  first  year's 
premium  from  the  applicant,  the  company  thereby  insured  him.  This 
contention  overlooks  important  facts  of  the  case,  and  particularly  the 
qualification  attending  the  act  of  receiving  the  money.  It  was  distinct- 
ly understood  at  the  time  that  the  receipt  of  the  premium  was  con- 
ditional on  the  acceptance  by  the  company  of  the  applicant's  proposi- 
tion for  insurance  as  made  in  his  application.  If  the  proposition 
should  not  be  accepted,  the  money  was  to  be  returned;  and  that  was 
the  agreed  limit  and  measure  of  the  company's  liability  resulting  from 
the  receipt  of  the  first  year's  premium,  in  case  the  policy  was  not  is- 
sued. 

It  was  argued  orally,  but  not  presented  in  brief  of  plaintiff's  coun- 
sel, that  the  letter  of  the  local  agent,  written  to  McNicol  after  he  had 
received  the  policy  with  special  instructions  not  to  deliver  it  until  Mc- 
Nicol paid  a  further  premium  and  signed  a  new  application,  estopped 
the  defendant  from  denying  the  consummation  of  the  contract.  The 
company  or  any  of  its  general  officers  did  not  write  the  letter,  and 
the  local  agent,  as  the  facts  of  the  case  show  and  as  McNicol  well 
knew,  had  no  authority  to  make  a  contract  of  insurance  without  the 
approval  of  the  company,  and  a  fortiori  had  no  authority  to  conclude 
such  a  contract  in  express  violation  of  his  specific  instructions  from 
the  company.  Moreovef,  the  letter,  whether  authorized  or  not,  was 
not  written  with  the  intention  that  McNicol  should  regard  it  as  an 
acceptance  of  his  original  proposition  for  insurance.  It  would  have 
been  gross  bad  faith  on  the  part  of  the  agent,  in  the  light  of  his  in- 
structions, to  attempt  to  convey  any  such  intention.  Not  only  so, 
but  the  language  of  the  letter  did  not  justify  reliance  upon  it  by  Mc- 
Nicol as  an  acceptance  of  his  original  proposition.  It  informed  him 
that  the  agent  hoped  to  place  the  policy  in  his  hands  Sunday.  Whether 
he  would  do  so  or  not  depended  as  a  matter  of  fact  upon  whether 
McNicol  would  comply  with  the  terms  and  conditions  upon  which 
alone  he  might  deliver  the  policy  or  place  it  in  his  hands.  The  ex- 
pression that  the  agent  hoped  to  deliver  it  Sunday  is  suggestive  of  a 
doubt  as  to  his  ability  to  do  so ;  and  McNicol  had  no  right  to  rely  on 
the  letter  without  recognizing  the  suggested  doubt.  Moreover,  there 
is  no  showing  that  McNicol  either  refrained  from  acting  or  took 
any  affirmative  action  upon  the  supposition  that  the  letter  concluded 
his  contract  with  the  company.  It  thus  appears  that  several  elements 
which  necessarily  enter  into  estoppel  by  conduct  (Bigelow  on  Estoppel 
[6th  Ed.]  p.  26)  are  wanting  in  this  case,  and  their  absence  effectually 
refutes  the  contention  of  counsel.  The  case,  freed  from  the  obscurities 
suggested  by  ingenious  counsel  is,  in  our  opinion,  clearly  without 
merit.  The  fundamental  requisite  to  the  consummation  of  a  con- 
tract, the  aggregatio  mentium,  never  existed.  Before  it  could  have 
been  reached,  according  to  the  method  of  negotiation  resorted  to  by 
the  parties,  one  of  them  died,  and  this  unfortunate  fact  put  a  stop  to 
further  negotiations  which  might  or  might  not  have  resulted  in  a 
contract. 

The  judgment  of  the  trial  court  was  clearly  for  the  right  party,  and 
is  accordingly  affirmed. 
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m  Fed.  145.) 

In  re  THROCKMORTON. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  4,  1906.) 

Nos.  1,450,  1,522. 

1  BaNKBUPTCT— PlOTTION   FOB    REVIEW. 

On  petition  to  the  Circuit  Court  of  Appeals  to  review  orders  of  the  Dis- 
trict Court  in  banluiiptcy  proceedings,  only  questions  of  law  arising  out 
of  the  facts  found  or  conceded  can  be  considered. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  proceedings,  see  note  to 
In  re  Eggert,  43  C.  C.  A.  9.] 

2.  Same—Real  Estate— Leasing— Acts  of  Tbustees. 

At  the  time  of  a  bankrupt's  adjudication,  certain  of  her  real  estate  had 
been  advertised  for  sale  under  an  order  of  the  state  court,  and  was  pur- 
chased at  the  sheriff's  sale  by  F.,  who  immediately  leased  the  farm  for 
$1,200  for  the  succeeding  year.  The  sheriff's  sale  was  not  confirmed,  and 
the  land  was  finally  sold  by  the  bankrupt's  trusteea  On  the  appointment 
of  the  trustees  F.  turned  over  to  them  the  tenant's  note  for  the  year's 
Toit,  and  they  ratified  the  lease,  after  which  the  tenant  paid  the  note  and 
raised  a  crop  on  the  land  of  the  value  of  $8,000.  Held,  that  the  trustees, 
after  obtaining  control  of  the  land,  properly  ratified  such  lease  as  against 
the  rights  of  the  bankrupt 

3.  Saite— Interest  in  Land— State  Courts— Judgment. 

Where,  prior  to  the  Institution  of  proceedings  in  bankruptcy,  the  high- 
est court  of  the  state  in  which  certain  land  belonging  to  the  bankrupt  was 
located,  had  held  that  W.  had  acquired  title  to  an  undivided  one-fifth  In- 
terest therein  on  foreclosure  of  a  Hen  for  attorney's  fees,  and  the  court 
in  such  action  had  Jurisdiction  both  of  the  parties  and  subject-matter, 
8nch  adjudication  could  not  be  collaterally  attacked  in  the  bankruptcy 
proceedings,  and  the  trustees  in  bankruptcy  therefore  properly  recognized 
W.'s  Interest  in  the  land. 

4.  Same— Sales— Price— Adequacy. 

Where  land  In  which  a  bankrupt  owned  an  undivided  four-fifths  inter- 
est was  appraised  at  $6,000,  and  the  bankrupt's  interest  was  sold  for 
$4,600,  the  price  was  not  so  inadequate  as  to  entitle  the  bankrupt  to  have 
tiie  sale  set  aside. 

5.  Same— Duty  of  Trustees— Continuance  of  Suit. 

Prior  to  a  bankrupt's  adjudication,  she  had  contracted  to  exchange  cer- 
tain land  free  from  Incumbrances  for  40  city  lots.  When  the  bankruptcy 
adjudication  was  made,  the  bankrupt's  land  was  Incumbered  by  a  mort- 
gage for  $12,000  and  a  Judgment  lien  for  the  services  of  an  attorney. 
The  owner  of  the  lots  refused  to  make  the  exchange,  and  the  bankrupt 
had  sued  him  to  compel  specific  performance,  in  which  he  had  answered 
that  he  owned  more  than  the  40  lots  in  question,  and  that  the  contract 
did  not  specify  which  40  he  was  to  convey.  Held  that,  a  demurrer  to  such 
defense  having  been  overruled,  the  trustees  properly  refused  to  prosecute 
the  suit  further. 
t  Same— Sales— Acceptance  of  Bid. 

When  certain  of  the  bankrupt's  real  estate  was  offered  for  sale,  she  of- 
fered to  bid  $10,500,  but,  l)elng  unable  to  deposit  $1,000  earnest  money  or 
pay  the  amount  of  her  bid,  the  auctioneer  did  not  receive  or  cry  her  bid, 
and  finally  sold  the  property  to  another  for  $10,354.  Held,  that  such  sale 
was  properly  confirmed  nearly  a  month  thereafter;  the  bankrupt  having 
taken  no  steps  in  the  meantime  to  make  good  her  bid. 

Petitions  to  Review  Orders  of  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Southern  District  of  Ohio,  in 
Bankruptcy. 
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John  Logan,  for  petitioner. 
W.  G.  Hyde,  for  respondent. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  On  January  7,  1904,  Margaret  Alice 
Throckmorton  was  adjudicated  a  bankrupt,  and  on  January  27,  1904, 
Samuel  T.  Ruggles,  Samuel  W.  Courtwright,  and  John  Schleyer  were 
appointed  trustees  of  her  estate.  The  principal  property  owned  by 
the  bankrupt  was  a  farm  in  Pickaway  county,  Ohio,  appraised  at 
$17,000,  free  of  dower,  a  farm  in  Ross  county,  Ohio,  appraised  at  $10,- 
600,  subject  to  dower  and  homestead,  after  the  homestead  had  been 
assigned,  and  six  parcels  of  real  estate  in  Connecticut,  appraised  at 
$30,287.50,  free  of  dower.  The  farms  in  Pickaway  and  Ross  counties, 
Ohio,  and  one  parcel  of  the  real  estate  in  Connecticut,  have  been 
sold.  Each  step  taken  by  the  trustees  in  the  administration  and  dis- 
position of  this  property  has  been  assailed  by  the  bankrupt,  first  before 
the  referee,  and  then  before  the  court  below,  and  vigorous  efforts 
have  been  made  to  have  the  trustees  removed.  Numerous  petitions 
have  been  laid  before  us  to  review  the  orders  of  the  court  below 
sustaining  the  referee  and  the  refusals  of  the  court  below  to  remove 
the  trustees.  In  this  connection,  we  have  been  urged,  not  only  to 
consider  questions  of  law  not  arising  out  of  any  facts  either  found 
or  conceded,  but  also  questions  of  fact  involved  in  the  finding  or  order 
sought  to  be  reviewed.  Obviously  our  jurisdiction  is  restricted  to 
matters  of  law,  and  the  legal  questions  we  can  examine  are  only  those 
which  arise  out  of  the  facts  found  or  conceded.  In  re  Taft,  68  C.  C. 
A.  385,  133  Fed.  511 ;  First  Nat.  Bank  v.  Title  &  Trust  Co.,  198  U . 
S.  280,  291,  25  Sup.  Ct.  693,  49  L.  Ed.  1051.  Bearing  this  in  mind, 
we  shall  take  up  the  matters  sought  to  be  presented  so  far  as  they  seem 
to  merit  consideration. 

1.  At  the  time  of  the  adjudication,  January  7,  1904,  the  farm  in 
Pickaway  county  was  being  advertised  for  sale  upon  an  order  issued 
by  the  common  pleas  court  of  that  county.  It  was  purchased  at  the 
sheriff's  sale  by  a  Mr.  Foresman.  Pending  the  action  of  the  court 
on  the  report  of  the  sale,  Foresman  leased  the  farm  to  one  William 
Cross  for  $1,200  for  a  year,  from  March  1,  1904,  to  March  1,  1905. 
The  sale  by  the  sheriff  was  not  confirmed,  and  the  land  was  finally 
sold  by  the  trustees  on  December  5,  1904.  Upon  the  appointment  of 
the  trustees,  Foresman  turned  over  to  them  the  note  for  $1,200  for  the 
year's  rent,  and  they  ratified  the  lease  to  Cross.  Cross  paid  the  note 
and  was  permitted  by  the  trustees  to  raise  and  harvest  a  crop  on  the 
farm.  On  November  17,  1904,  before  the  crop  was  harvested,  the 
bankrupt  filed  a  petition  setting  forth  the  lease  to  Cross,  averring 
that  the  crop  was  of  the  value  of  $8,000,  that  the  farm  had  been  ad- 
vertised for  sale  without  the  crop  by  the  trustees,  and  asking  that  they 
be  ordered  to  retake  possession  of  the  farm,  take  possession  of  the 
crop,  and  stop  the  sale  until  this  should  be  done.  It  was  charged  that 
there  was  fraud  and  collusion  between  the  trustees  and  Foresman 
and  Cross.  The  matter  came  before  the  lower  court,  first  on  a 
demurrer  to  the  petition,  which  was  sustained,  and  then,  as  the  record 
shows,  on  a  consideration  of  the  facts;  the  entry  being: 
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"^  consideration  of  the  all^atlons  of  the  petition,  the  facts  shown  by  th# 
record  of  said  proceedings,  the  statements  of  the  oounsel  for  said  psirtle^ 
and  facts  relating  to  said  petition  and  its  allegations,  within  the  knowledge 
of  the  court  and  by  the  court,  the  court  doth  find  the  allegations  of  said  peti- 
tion not  true,  and  doth  dismiss  said  petition." 

There  is  nothing  for  us  to  review  in  this  order.  If  the  petition  con- 
tained any  facts  entitling  the  petitioners  to  the  relief  sought)  and  we 
agree  witii  the  court  below  that  it  did  not,  we  must  conclude  from 
the  entry  that  the  court  below  found  them  to  be  untrue.  We  have 
no  power  to  review  its  action  in  that  regard.  Upon  the  merits,  so  far 
as  the  facts  appear,  we  think  the  trustees  did  the  proper  and  prudent 
thing  in  renting  the  farm  to  Cross  under  the  circumstances.  If  they 
had  not,  there. would  have  been  no  crop  raised  and  no  rent  paid. 

2.  Prior  to  1898,  the  Connecticut  land,  consisting  of  six  tracts  or 
parcels,  belonged  to  John  I.  Throckmorton,  the  husband  of  the  bank- 
nipt  He  took  advantage  of  the  bankrupt  act  in  1899,  but  on  March  5, 
1898,  through  one  Bacon  Wakeman,  a  member  of  the  bar  at  Bridge- 
port, Conn.,  he  conveyed  the  undivided  four-fifths  of  this  real  estate 
to  his  wife,  Margaret  Alice  Throckmorton.  On  March  12,  1898,  the 
two,  John  I.  Throckmorton  and  Margaret  Alice  Throckmorton,  gave 
a  mortgage  on  the  real  estate  to  the  Bridgeport  Savings  Bank  for 
$12,000.  On  March  24,  1898,  Bacon  Wakeman,  claiming  that  John  I. 
Throckmorton  was  indebted  to  him  for  legal  services,  sued  out  an 
attadnnent  upon  John  I.  Throckmorton's  remaining  interest  in  the 
land.  It  is  out  of  this  attachment,  and  the  subsequent  legal  proceed- 
ings to  enforce  it,  that  the  next  question  arises. 

On  November  29,  1901,  Wakeman  recovered  a  judgment  against 
John  I.  Throckmorton  for  $827.69,  to  be  satisfied  only  out  of  the  in- 
terest Throckmorton  had  at  the  time  of  the  attachment  in  the  real  estate. 
On  February  20,  1903,  Wakeman  began  an  action  in  the  court  of 
omunon  pleas  of  Fairfield  county,  Conn.,  to  foreclose  his  judgment 
Hen  on  the  premises  attached,  and  on  March  10,  1904,  a  judgment  of 
foreclosure  was  entered,  after  a  hearing  upon  the  answers  of  John  I. 
Throckmorton  and  the  bankrupt.  The  bankrupt  was  given  until  July 
5, 1904,  and  John  I.  Throckmorton  until  July  7,  1904,  to  redeem  the 
premises.  But  they  did  nothing.  When  the  trustees  attempted  on 
December  14,  1904,  to  sell  the  Connecticut  land,  they  found  Wakeman 
insisting  that  by  a  strict  foreclosure  of  his  judgment  lien  he  had  se- 
cured title  to  the  undivided  one-fifth  interest  which  John  I.  Throck- 
morton owned  at  the  time  of  the  attachment.  As  a  result,  while  one 
of  the  tracts  was  sold  at  the  first  sale,  a  matter  we  shall  refer  to  here- 
after in  another  connection,  the  order  of  sale  was  subsequently  modi- 
fied so  as  to  authorize  the  trustees  to  offer,  not  the  whole,  but  only  the 
tmdivided  four-fifths  interest,  in  the  land.  This  modification  was 
based  upon  the  finding  of  the  referee  that  Wakeman  by  his  strict 
foreclosure  had  secured  the  one-fifth  interest  in  the  real  estate. 

This  order,  the  recognition  of  Wakeman's  interest  on  which  it  was 
based,  and  the  action  of  the  trustees  in  giving  it  eflFect,  are  vigorously 
assailed.  The  main  assault  is  naturally  made  upon  the  decision  of  the 
Supreme  Court  of  Errors  of  Connecticut,  in  the  case  of  Wakeman  v. 
Throckmorton,  74  Conn.  616,  61  AU.  554,  decided  March  6,  1902. 
TOCOA.— 2 
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A  learned  argument  has  been  made  designed  to  show  that  the  highest 
court  of  Connecticut  erred  in  deciding  this  case  in  favor  of  Wakeman. 
We  are  not  disposed,  under  the  circumstances,  to  enter  into  a  discus- 
sion of  the  Connecticut  law  regulating  the  taking  and  foreclosure  of 
liens  of  this  character  upon  real  estate  in  that  state.  It  is  enough  to 
say  that  it  appears  in  the  case  mentioned  that  the  Connecticut  courts 
had  jurisdiction  of  the  parties  and  the  subject-matter  of  the  action,  and 
that  the  highest  court  in  that  state,  in  a  well-considered  opinion,  de- 
cided the  controversy  in  favor  of  the  validity  of  Wakeman's  claim. 
We  have  no  authority  in  a  collateral  proceeding  to  set  at  naught  this 
adjudication.  We  approve  of  the  action  of  the  court  below  sustaining 
the  referee's  recognition  of  Wakeman's  interest  in  the  Connecticut 
land,  and  find  no  cause  to  criticise  the  trustees  for  pursuing  the  course 
they  did  with  reference  to  it. 

3.  At  the  sale  on  December  14,  1904,  the  so-called  "first  tract"  of 
the  Connecticut  land  was  sold  to  D.  Fairchild  Wheeler  at  his  bid  of 
$4,600.  This  sale  was  set  aside  by  the  referee,  but  the  court  below, 
upon  a  petition  for  review,  reversed  the  referee  and  confirmed  the 
sale  for  a  four-fifths  interest  in  the  tract;  that  being  all  the  trustees 
could  sell  in  view  of  Wakeman's  interest.  We  are  now  asked  to 
review  and  reverse  the  court.  We  question  whether,  m  this  con- 
nection, there  is  any  matter  here  for  review;  but,  if  there  were,  we 
would  not  interfere  with  the  discretion  exercised  by  the  court  below. 
The  tract  was  appraised  at  $6,000,  and  four-fifths  of  it  sold  for  $4,600. 
This  was  not  a  bad  sale  as  such  sales  go,  and  it  does  not  appear  that 
any  better  offer  has  been  made. 

4.  Prior  to  the  adjudication,  Margaret  Alice  Throckmorton  entered 
into  a  contract  to  exchange  the  first  tract  of  the  Connecticut  land  to 
Benjamin  Monnett,  of  Columbus,  Ohio,  for  40  of  the  lots  the  latter 
had  laid  out  in  a  suburb  of  that  place.  The  contract  provided  that  she 
should  convey  the  Connecticut  land  in  fee  simple,  free  of  incumbrance, 
and  that  Monnett  should  secure  her  a  loan  of  $8,000  on  the  Columbus 
lots.  When  she  became  a  bankrupt,  this  land  was  incumbered  by  a 
mortgage  of  $12,000  to  the  Bridgeport  Savings  Bank  and  by  the  judg- 
ment lien  of  Wakeman.  Before  this  Monnett  refused  to  make  the 
exchange,  and  she  had  sued  him  to  compel  a  specific  performance. 
This  suit  was  pending  when  the  trustees  were  appointed.  Monnett's 
answer  set  up  three  defenses ;  the  third  being  that  he  owned  more  than 
40  lots,  and  the  contract  did  not  specify  which  forty  he  was  to  con- 
vey. A  demurrer  to  this  defense  was  overruled.  Afterwards  the 
trustees  declined  to  prosecute  the  suit  further,  because  they  did  not 
believe  they  could  successfully  maintain  it.  We  think  in  this  they  did 
right.  Even  if  the  contract  could  have  been  made  certain,  so  as  to 
ascertain  which  40  lots  Monnett  had  agreed  to  convey,  still  the  Con- 
necticut tract  was  incumbered  to  such  an  extent,  not  only  by  the 
$12,000  mortgage  to  the  Bridgeport  Savings  Bank,  but  also  by  the 
recognized  claim  of  Wakeman  to  an  undivided  one-fifth  interest, 
that  it  was  impracticable  for  the  trustees  to  comply  with  the  terms  of 
the  contract  on  the  part  of  the  bankrupt.  At  any  rate,  under  all 
the  circumstances,  they  should  have  been  allowed  some  discretion,  and 
the  decision  they  reached  met  with  the  approval  of  the  court  below. 
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5.  When  the  Ross  county  farm  was  offered  for  sale  the  second 
time,  the  bankrupt  offered  to  bid  $10,500  for  it.  She  did  not  at  that 
time  have  the  money  to  comply  with  the  terms  of  the  sale,  by  either 
making  the  deposit  required  by  the  trustees  of  $1,000  earnest  money, 
or  by  paying  the  amount  she  bid.  The  auctioneer,  not  deeming  her 
responsible,  did  not  receive  or  cry  her  bid,  and  the  property  was 
knocked  down  to  Milton  S.  Bartholomew  for  $10,354.  This  was 
on  the  18th  of  September,  1905.  The  sale  was  reported  on  the  21st 
of  September.  On  the  7th  of  October  the  referee  confirmed  the  sale 
to  Bartholomew,  finding  that  neither  at  the  time  of  the  sale,  nor 
since,  had  the  bankrupt  been  able  to  comply  with  the  terms  of  the 
sale  and  make  her  bid  good.  We  are  at  a  loss  to  comprehend  what 
reason  can  be  given  for  reversing  the  action  of  the  referee  or  that  of 
the  court  in  sustaining  it.  The  referee  gave  the  bankrupt  every  op- 
portunity to  make  her  bid  good,  and  it  was  only  when  she  failed  to  do 
so  that  tiie  sale  to  Bartholomew  was  confirmed. 

6.  The  action  of  the  court  below  in  declining  to  remove  the  trustees 
meets  with  our  hearty  approval.  The  charges  against  them  do  not 
merit  discussion. 

The  orders  and  judgment  of  the  lower  court  are  affirmed. 


n«  Fed.  14».) 

ROBINSON  et  al.  v.  BRAST  et  al. 

(Clpcalt  CSourt  of  Appeals,  Fourth  Circuit     November  8,  1906.) 

No.  656. 

EQcrmr—JuBisDicnoN— Determining  Ixqajl  Rights  on  Oboss-Biix. 

A  bill  in  equity  was  filed  by  the  lessors  in  an  oil  lease  against  the  les- 
see for  a  discovery  and  an  accounting  with  respect  to  royalties  reserved 
by  the  lease,  and  for  a  specific  performance  of  the  contract  as  to  delivery 
of  such  royalty  oil.  The  defendant  answered,  and  also  filed  a  cross-bill, 
in  which  it  insisted  on  its  rights  under  the  lease,  and  alleged  that  certain 
other  persons  who  were  made  defendants  thereto  claimed  ownership  of 
portions  of  the  land,  and  prayed  that  their  rights  be  determined  by  the 
court  Sudii  defendants  appeared,  and  with  the  consent  of  all  parties 
all  questions  raised  by  the  pleadings  were  referred  to  a  master  who  made 
findings  with  respect  to  the  title  to  the  lands,  which  were  confirmed  by 
the  court  and  a  decree  entered.  Held,  that  the  bill  filed  by  the  original 
defendant  was  not  a  bill  of  interpleader,  but  a  cross-bill  in  aid  of  its 
answer,  setting  up  matters  nececsary  to  be  determined  as  preliminary  to 
a  decision  on  the  original  bill,  and  which  as  such  the  court  had  Jurisdie^ 
tion  to  determine,  and  that  all  parties  having  submitted  their  rights  to 
such  determination  were  bound  by  the  decree,  even  if  it  did  declare  legal 
rights. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Parkersburg. 

Dave  D.  Johnson,  for  appellants  Robinson  and  Smith. 
V.  B.  Ardier,  for  appellant  John  Stephens. 

Thomas  P.  Jacobs  and  R.  E.  Horner  (S.  Bruce  Hall,  on  the  briefs), 
for  appellees. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD^ 
District  Judge, 
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GOPP,  Circuit  Judge.  From  the  decree  of  the  court  below,  en- 
tered on  the  23d  day  of  August,  1906,  this  appeal  has  been  sued  out. 
The  appellees  A.  E.  Brast  and  M.  A.  Brast  were  complainants  in 
the  original  bill  filed  in  this  controversy  on  the  31st  day  of  January, 
1896,  and  the  appellee  the  South  Penn  Oil  Company  was  the  sole  de- 
fendant thereto,  the  object  of  which  was  to  enforce  the  provisions  of  a 
contract,  and  to  compel  an  accoimting.  Said  complainants,  claiming 
to  be  the  owners  in  fee  of  a  certain  tract  of  640  acres  of  land  situated 
in  the  Northern  District  of  West  Virginia,  on  the  2d  day  of  July,  1892, 
leased  the  same  for  oil  and  gas  purposes  to  Ira  De  Witte,  who  assigned 
and  transferred  the  lease  to  the  South  Penn  Oil  Company,  which  com- 
pany entered  upon  the  land,  developed  the  same,  produced  oil  there- 
from, and  delivered  it  to  the  pipe  line  company  for  transportation,  as 
was  provided  for  in  the  lease.  The  complainants,  who  also  claimed 
title  to  another  tract  of  347  acres  of  land,  adjoining  the  one  so  men- 
tioned, on  the  23d  of  July,  1894,  leased  the  same  to  the  South  Penn  Oil 
Company,  and  that  company,  proceeding  with  development,  produced 
oil  therefrom  and  delivered  it  to  the  pipe  line  company.  Complainants 
claimed  that  they  were  entitled  to  one-eighth  of  the  oil  as  royalty,  and 
that  they  were  also  entitled,  by  usage  as  well  as  by  law,  to  a  division 
order  from  said  oil  company,  by  which  the  oil  so  delivered  to  the  Pipe 
Line  Company  could  have  been  apportioned  preparatory  to  its  sale.  It 
was  alleged  in  the  bill  that  the  South  Penn  Oil  Company  refused  to 
deliver  the  oil  from  some  of  the  wells  it  had  drilled  on  the  land,  and 
that  it  declined  to  execute  a  proper  division  order  concerning  it.  Be- 
cause of  such  refusal,  and  of  complainants'  inability  to  discover  the 
quantity  of  oil  that  had  been  produced,  and  also  because  of  the  inade- 
quacy of  the  remedies  provided  by  law,  the  bill  in  equity  was  filed, 
by  which  a  discovery,  an  accounting,  and  a  specific  performance  was 
asked  for.  In  March,  1896,  the  South  Penn  Oil  Company  demurred 
to  the  bill,  on  consideration  of  which  the  court  overruled  the  same,  and 
appointed  a  receiver  to  take  charge  of  the  royalty  oil.  The  answer  of 
the  South  Penn  Oil  Company  was  then  filed,  in  which  it  was  set  forth 
that  the  land,  or  the  portion  of  it  on  which  the  wells  were  located,  be- 
longed to  John  Blackshere,  Charles  E.  Wells,  N.  S.  Beatty,  A.  N.  Prit- 
chard,  and  A.  W.  Pritchard,  and  that  said  complainants  did  not  have 
title  thereto,  and  that  therefore  some  of  the  royalty  oil  had  not  been 
delivered  to  them. 

The  South  Penn  Oil  Company  afterwards,  in  April,  1897,  filed  in 
said  proceeding  its  bill,  in  effect  a  cross-bill,  to  which  the  original  com- 
plainants and  a  number  of  persons  who  claimed  title  to  different  parts 
of  the  land  included  in  the  leases  mentioned  were  made  defendants. 
It  was  set  out  in  said  bill  that  the  South  Penn  Oil  Company  was  willing 
to  deliver  the  oil  due  under  the  leases  to  those  justly  entitled  to  the 
same,  and  the  court  was  asked  to  determine  as  between  the  various 
claimants  to  which  of  them  the  royalty  oil  should  be  given.  A  further 
history  of  the  title  to  said  lands  and  of  the  various  conflicting  claims 
connected  therewith  is  not  deemed  essential  to  the  proper  disposition  of 
this  appeal.  It  will  be  sufficient  to  state  that  on  motion  the  causes  were 
consolidated,  that  answers  were  duly  filed,  and  the  case  regularly  ma- 
tured for  hearing;  that  the  court  below  by  decree  disposed  of  many  of 
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the  questions  at  issue,  to  the  satisfaction  of  the  parties  in  interest,  other 
than  the  appellants ;  that  it  tiien  appearing  there  were  still  conflicting 
claims  to  tfie  residue  of  the  oil  in  the  hands  of  the  receiver,  and  to  the 
land  mentioned  in  the  pleadings,  the  case  was  referred  to  a  master  in 
chancery,  with  directions  that  he  report  what  lands  claimed  by  the  de- 
fendants to  the  bill  of  the  South  Penn  Oil  Company  were  included  in 
the  leases  made  by  A.  E.  and  M.  A.  Brast,  the  titles  of  such  defend- 
ants to  the  separate  tracts  of  land  by  them  claimed,  what  amount  of  the 
oil  had  been  produced  from  each  of  said  tracts,  and  the  royalty  due  to 
each,  and  the  owner  thereof,  the  quantity  of  oil  in  the  possession  of  the 
receiver,  and  also  a  description  and  the  location  of  each  well,  together 
with  a  special  report  on  any  matter  required  by  any  party  in  interest 
The  master  was  required  to  have  the  evidence  taken  down  in  short- 
hand, transcribed,  and  returned  with  his  report,  and  a  surveyor  was  ap- 
pointed to  do  such  surve)dng  and  make  such  plats  as  the  master  might 
direct,  or  any  party  to  the  litigation  should  require. 

The  master,  after  due  notice  to  all  of  the  parties,  proceeded  to  exe- 
cute said  order  of  reference,  heard  all  of  the  evidence  oflFered,  ex- 
amined the  title  papers  submitted  by  the  various  claimants,  had  the 
necessary  surveying  and  platting  made,  formulated,  and  returned  his 
report,  together  with  the  evidence,  exhibits  and  his  findings.  Much 
time  was  given  by  the  master,  by  the  attorneys  of  the  various  claim- 
ants, by  the  receiver,  and  by  the  surveyor,  to  the  investigation  and  the 
report  made  under  the  decree  referred  to,  and  the  court,  after  care- 
fully examining  the  exceptions  taken  thereto,  by  many  of  the  parties 
in  interest,  including  the  appellants,  made  and  entered  the  decree  now 
complained  of. 

The  assignments  of  error,  many  in  number,  are,  when  considered  in 
connection  with  the  pleadings  and  the  evidence,  unusually  technical 
and  absolutely  devoid  of  merit.  They  relate  to  the  jurisdiction  of  the 
court  below,  and  to  the  method  of  procedure  therein  under  the  rules  of 
equity  practice. 

The  demurrer  to  the  original  bill  was  properly  overruled.  The  case 
made  by  it  was  clearly  of  equitable  cognizance,  involving  not  only 
specific  performance,  but  a  discovery  and  an  accounting.  Equity  juris- 
diction in  such  cases  is  elementary ;  the  authorities  in  support  thereof 
suggesting  themselves  as  the  question  is  presented.  But  it  is  insisted, 
that  granting  the  jurisdiction  as  to  the  origfinal  bill,  nevertheless  the 
court  below  did  not  have  jurisdiction  of  the  questions  raised,  nor  of 
the  defendants  to  the  bill  filed  by  the  South  Penn  Oil  Company.  It 
is  called  by  counsel  for  appellants  a  bill  of  "interpleader,"  and  after  they 
so  designate  it  they  suggest  that  it  should  not  be  entertained  because 
the  complainant,  instead  of  being  a  mere  stakeholder,  was  interested  in 
the  subject-matter  and  claimed  a  decree  in  its  favor.  But  why  should 
we  discuss  in  connection  with  this  case  the  technical  and  elementary 
questions  involved  in  a  bill  of  interpleader,  when  a  glance  at  the  rec- 
ord submitted  for  our  consideration  shows  that  it  was  not  filed  as  such 
a  bill,  was  not  so  regarded  by  the  parties,  nor  so  treated  by  the  court? 
The  fact  that  parties  claiming  an  interest  in  the  lands  in  controversy 
arc  called  on  to  produce  their  titles,  and  the  evidence  at  their  command 
to  sustain  their  claims — in  other  words,  to  interplead  concerning  those 
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matters— does  not  make  it  technically  a  bill  of  interpleader,  especial- 
ly when  it  is  disclosed  by  the  bill  itself  that  the  complainant  claims  the 
exclusive  right  to  develop  and  operate  the  lands  in  controversy,  by  vir- 
tue of  the  leases  mentioned;  refers  to  the  original  bill  filed  by  A.  E. 
and  M.  A.  Brast,  and  insists  that  it  cannot  be  properly  disposed  of  un- 
til other  parties  interested  in  the  issues  involved  in  it  are  before  the 
court;  prays  that  the  bills  be  heard  together;  and  asks  that  the  inter- 
ests of  the  complainant  therein,  who  was  defendant  to  the  original  bill, 
be  protected  as  to  the  royalty  oil  in  controversy. 

This  bill  was  really  filed  as  a  cross-bill,  in  aid  of  the  answer  of  the 
sole  original  defendant,  and  it  contained  all  of  the  elements  of  such  a 
bill.  Concede  that  it  contained  other  features,  and  it  does  not  follow 
that  thereby  it  was  deprived  of  the  virtue  that  it  clearly  had,  and  that 
because  thereof  the  court  was  prevented  from  decreeing  concerning 
the  matters  set  out  by  it  directly  bearing  upon  the  questions  presented 
by  the  origfinal  bill.  It  is  quite  clear  that  the  South  Penn  Oil  Com- 
pany could  not  have  made  good  the  defense  set  up  in  its  answer  to  the 
original  bill,  except  by  bringing  in  other  parties,  which  it  did  by  the 
bill  now  under  consideration.  While  it  is  true  that  by  its  bill  the 
South  Penn  Oil  Company  prayed  that  the  defendants  be  required  to 
interplead,  so  that  the  question  of  title  might  be  determined  before  the 
royalty  oil  was  delivered,  still  at  the  same  time  it  set  up  and  claimed 
its  own  interests  in  and  to  said  leases,  and  made  it  quite  apparent  that 
it  was  not  filing  what  in  equity  practice  is  called  a  bill  of  interpleader. 
The  court  below,  as  well  as  counsel,  including  those  now  representing 
the  appellants,  regarded  it  as  a  cross-bill,  and  in  all  of  the  subsequent 
proceedings  it  was  so  treated.  It  was  duly  answered  as  a  cross-bill 
by  the  defendants  thereto,  and,  while  an  order  of  consolidation  with 
the  first  bill  filed  was  afterwards  entered,  such  procedure  was  un- 
necessary, and  was  clearly  an  inadvertence,  which  will  not  now  be 
construed  to  the  prejudice  of  any  of  the  parties,  all  of  whom  acquies- 
ced in  such  action,  and  in  the  decree  referring  the  cause  to  a  master 
before  whom  they  appeared  with  their  proofs,  and  concerning  whose 
report  they  stipulated  that  it  should  be  accepted  by  them  as  conclusive 
of  their  respective  titles  and  rights,  subject  to  such  exceptions  as  they 
might  in  due  time  file  to  it.  This  court  must  look  at  the  bills,  plead- 
ings, and  proceedings  had  in  the  cause  in  the  light  the  record  presents 
them  in,  and  not  in  that  technical  manner  that  the  exigencies  of  the 
situation  confronting  the  appellants  may  suggest  to  them.  It  would 
be  inequitable,  cause  great  loss,  unusual  delay,  and  much  confusion,  to 
now  change  the  character  of  the  proceedings  had  in  this  litigation, 
proceedings  taken  in  the  court  below  with  the  assent  of  those  now  com- 
plaining. It  was  the  intention  of  all  the  parties  to  avoid  a  multiplicity 
of  suits,  to  completely  determine  their  respective  rights,  and  to  secure 
full  and  final  relief  to  all  connected  with  the  subject-matter  set  forth  in 
both  the  original  and  the  cross-bills.  It  was  the  endeavor  of  the  court 
below  to  proceed  in  the  manner  desired  by  those  in  interest,  and  in  so 
doing  we  are  unable  to  find  error.  The  court  had  acquired  jurisdiction 
of  the  cause  upon  well-established  equitable  grounds,  and  in  its  pro- 
ceedings and  adjudications,  in  order  to  properly  dispose  of  the  con- 
troversy involved,  even  if  it  established  legal  rights  and  decreed  legal 
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remedies,  it  did  not  go  beyond  the  scope  of  its  authority.  In  the  course 
of  the  litigation  the  chancellor  deemed  it  proper,  for  the  purpose  of 
aiding  him  in  reaching  a  just  conclusion,  to  refer  the  cause  to  a  mas- 
ter, a  right  that  was  clearly  his,  and  a  discretion  that  he  wisely  exer- 
cised. He  was  not  bound  by  the  master's  report,  for  he  could  have 
ignored  it,  but,  after  considering  all  the  exceptions  to  it,  he  confirmed 
it  and  decreed  accordingly,  a  conclusion  in  which  this  court  fully  con- 
curs. He  could  have  directed  an  issue  out  of  chancery  had  he  thought 
best,  but  he  would  not  have  been  controlled  by  the  verdict  of  the  jury, 
had  it  not  commended  itself  to  his  conscience.  As  a  chancellor,  the 
court  below,  having  jurisdiction  of  the  original  cause,  could  have  dis- 
posed of  both  legal  and  equitable  questions,  if  such  disposition  had  been 
found  necessary  to  the  proper  determination  of  the  issues  raised  by 
the  pleadings.  ^ 

The  assignments  of  error  embrace  other  points,  but  they  are  with- 
out force,  and  as  they  are  in  effect  included  in  the  observations  already 
given  they  are  not  specifically  referred  to. 

There  was  no  decree  against  the  appellant  Robinson,  and  as  to  her 
the  appeal  was  improvidently  allowed.  The  errors  assigned  by  appel- 
lants Smith  and  Stephens  are  without  merit,  and  the  decree  appealed 
from  is  affirmed. 


<140  Fed.  127.) 

VAN  ZANDT  ▼.  HANOVER  NAT.  BANK. 

(Circuit  Court  of  Appeals,  Second  Circuit    October  U,  1900.) 
No.  247. 
t  Banks  and  Banking— Lien  of  Bank— Special  Deposit  of  SEOUBirivs. 
A  bank  has  no  general  lien  on  securities  deposited  with  it  for  a  special 
purpose. 
1  Same— Construction  of  Agreement  for  Lien. 

Defendant  bank  prepared  and  took  a  contract,  signed  by  a  correspondent 
bank,   by  which  the  latter  agreed  that   "all  bills  of  exchange,  notes, 

•  •    •    money,  and  property  of  every  kind  owned  by  the  undersigned, 

•  •  •  deposited  with  the  said  bank  or  under  its  control,  as  collateral 
security  for  loans  or  advances  already  made  or  hereafter  to  be  made,  to 
or  for  account  of  the  undersigned,  by  said  bank  or  otherwise,"  might  be 
held  by  it  as  security  for  any  and  all  Indebtedness  of  the  correspondent. 
Held,  that  such  contract  applied  only  to  security  or  property  deposited 
with  defendant  as  collateral  security,  the  words  **or  otherwise"  having  ref- 
erence to  the  nature  of  the  liability  for  which  the  collateral  should  re- 
main as  security,  and  not  to  the  manner  in  which  it  came  into  defend- 
ant's possession,  and  that  it  did  not  give  defendant  a  lien  on  notes  sent  it 
by  the  correspondent  for  discount  and  credit,  but  which  it  declined  to 
discount,  to  secure  an  overdraft  unintentionally  made  by  the  correspondent 
in  the  expectation  that  the  notes  would  be  discounted  and  the  proceeds 
placed  to  its  credit. 

8.  CoNTEAcn»— Rules  of  Construction. 

An  instrument  is  to  be  most  strictly  construed  against  the  party  who 
prepared  it 
[Ed.  Note. — ^For  cases  in  pohit,  see  Cent  Dig.  vol.  11,  Contracts,  §  736.] 

4.  8et-0ff  and  Counterclaim— Trover  and  Conversion. 

A  defendant  cannot  plead  an  indebtedness  of  plaintiff  as  a  set-off  or 
counterclaim  in  an  action  at  law  for  oonversion  in  a  federal  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Set-Off  and 
Counterclaim,  H  17,  18.] 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Writ  of  error  by  the  plaintiff  in  the  court  below  to  review  a  judg- 
ment for  the  defendant  entered  upon  a  verdict  directed  by  the  court. 

E.  B.  Whitney,  for  plaintiff  in  error. 
P.  S.  Dudley,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  question  whether  the  plaintiff  (as 
receiver  of  the  American  National  Bank  of  Abilene),  or  the  defendant, 
was  entitled  to  the  possession  of  the  four  promissory  notes  which  came 
to  the  hands  of  the  defendant  in  January,  1905,  depends  upon  the  fol- 
lowing facts :  The  defendant  had  been  for  some  time  the  New  York 
correspondent  of  the  Abilene  bank,  and  the  Abilene  bank  had  kept 
with  the  defendant  a  deposit  account,  making  deposits  and  withdrawing 
them  by  checks,  bills  of  exchange,  etc  From  time  to  time  it  forwarded 
notes  or  commercial  paper  made  by  various  persons  and  owned  by 
itself,  indorsing  said  paper,  and  offering  it  to  the  defendant  for  sale 
with  a  request  that  in  case  the  defendant  purchased  the  paper  the  pro- 
ceeds thereof  should  be  deposited  in  the  deposit  account.  November 
27,  1903,  the  Abilene  bank  signed  a  written  contract  of  hypothecation 
by  which  it  agreed  with  the  defendant — 

•That  all  bills  of  exchange,  notes,  •  •  •  money,  and  property  of  every 
kind  owned  by  the  undersigned  •  •  •  deposited  with  the  said  bank,  or 
which  may  be  in  any  wise  in  said  bank,  or  under  its  control,  as  collateral 
security  for  loans  or  advances  already  made,  or  hereafter  to  be  made,  to  or 
for  account  of  the  undersigned,  by  said  bank,  or  otherwise,  may  be  held« 
collected,  and  retained  by  said  bank  until  all  liabilities  present  or  future  of 
the  undersigned  *  *  *  of  every  kind  of  said  bank,  now  or  hereafter  con- 
tracted, shall  be  paid  and  fully  satisfied." 

In  January,  1905,  the  four  notes  in  controversy,  made  by  third  per- 
sons and  indorsed  by  the  Abilene  bank,  payable,  three  ot  them,  res- 
pectively, in  90,  60,  and  30  days,  and  one  of  them  in  6  months,  were 
forwarded  by  it  from  Abilene,  Tex.,  to  the  defendant,  by  mail,  with 
instructions :  "We  hand  you  for  discount  and  credit."  The  defendant 
received  two  of  them  January  14th,  and  two  of  them  January  16th, 
and  immediately  notified  the  Abilene  bank,  by  telegrams  and  let- 
ters, that  the  paper  was  not  satisfactory.  After  the  first  two  notes 
had  been  mailed  to  the  defendant,  but  before  it  had  received  no- 
tice of  the  defendant's  refusal  to  discount  them,  the  Abilene  bank 
drew  a  check  upon  the  defendant  for  $3,825.45.  This  check  was 
paid  by  the  defendant  January  17th,  resulting  in  an  overdraft  of 
the  account  of  the  Abilene  bank  of  about  $3,500.  Thereupon  the 
defendant,  without  consulting  the  Abilene  bank,  credited  the  account 
of  that  bank  with  $3,500,  and  notified  the  latter  by  mail  that  it  had 
made  a  "temporary  loan"  of  that  amount  "against  collateral  in  our 
hands."  Before  this  letter  reached  Abilene  by  the  ordinary  course  of 
mail  the  Abilene  bank  had  failed,  and  the  plaintiff  had  been  appointed 
its  receiver  by  the  Comptroller  of  the  Currency. 

Upon  these  facts  it  is  plain  that  the  plaintiff  was  entitled  to  recover 
unless  the  terms  of  the  contract  of  November  27th  authorized  the  de- 
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fcndant  to  treat  the  notes  as  a  security  in  its  hands  for  an  overdraft 
or  indebtedness  by  the  Abilene  bank.  In  the  absence  of  a  contract  of 
fliat  purport,  it  would  have  been  the  duty  of  the  defendant,  upon  re- 
ceiving tihe  notes  and  concluding  not  to  discount  them,  to  return  them 
to  the  Abilene  bank  or  hold  them  awaiting  further  instructions  and 
subject  to  the  disposition  of  that  bank.  The  Abilene  bank  had  not 
adced  for  a  temporary  loan,  and  was  entitled  to  have  its  notes  used  as 
it  had  directed,  so  as  to  realize  their  full  proceeds ;  and  if  not  so  used, 
it  was  entitled  to  make  such  disposition  of  the  notes  as  it  saw  fit.  As 
the  notes  had  been  sent  to  the  defendant  for  a  specific  use,  they  did  not 
become  subject  to  a  general  banker's  lien.  Such  a  lien  does  not  attach 
upon  securities  which  are  deposited  with  the  banker  for  a  special  pur- 
pose. Armstrong  v.  Chemical  National  Bank  (C.  C.)  41  Fed.  234,^ 
6  L.  R.  A.  226 ;  Brandao  v.  Barnett,  12  CI.  &  Fin.  787 ;  Reynes  v. 
Duraont,  130  U.  S.  354,  9  Sup.  Ct.  486,  32  L.  Ed.  934;  Wyckoflf  v. 
Anthony,  90  N.  Y.  442. 

The  language  of  the  agreement  of  November  27th  is  susceptible  of 
different  interpretations.    It  may  be  read  as  follows : 

That  all  ♦  *  ♦  notes  •  •  •  owned  by  the  undersigned,  ♦  •  ♦ 
deposited  with  said  bank  *  *  *  or  which  may  be  In  any  wise  in  said  banis 
or  under  Its  control,  as  collateral  security  ♦  *  ♦  or  otherwise,  •  •  • 
may  be  held,  collected,  and  retained  by  said  bank." 

Read  in  this  way,  it  is  capable  of  being  construed  as  a  pledge  of 
all  notes  belonging  to  the  Abilene  bank  that  may  in  any  way  come  into 
the  hands  of  the  defendant,  even  though  they  come  acciaently  or  against 
the  will  of  the  Abilene  bank.  But  such  a  reading  omits  a  material  part 
of  the  instrument,  and  when  that  is  supplied  the  instrument  reads  that 
all  notes  "deposited  with  said  bank  *  *  *  or  under  its  control,  as 
collateral  security  for  loans  or  advances  already  made,  or  hereafter  to 
be  made,  to  or  for  account  of  the  undersigned  by  said  bank,  or  other- 
wise, may  be  held,"  collected,  etc.  With  these  words  supplied,  the 
words  "or  otherwise"  may  be  read  as  referring  to  the  nature  of  the 
liability  for  which  the  collateral  is  security,  and  as  meaning  to  pledge 
the  collateral,  not  only  for  loans  and  advances,  but  also  for  any  liabili- 
ties otherwise  arising,  such,  for  instance,  as  that  of  an  indorser  or 
surety  upon  the  commercial  paper  of  third  persons.  If  the  agreement 
had  been  intended  to  pledge  all  securities  belonging  tp  the  Abilene  bank 
that  might  come  in  any  manner  to  the  hands  of  the  defendant,  or  even 
of  all  that  might  rightfully  come  to  its  hands,  that  intention  could  have 
been  manifested  unmistakably,  and  in  very  simple  terms,  by  omitting 
die  words  "deposited"  and  "as  collateral  security,"  etc.  The  latter 
are  descriptive  words  which  identify  the  securities  which  the  defendant 
may  hold  and  collect  by  reference  to  the  purposes  for  which  they 
come  mto  his  hands.  If  the  contention  for  the  defendant  in  error  is 
correct,  these  words  were  used  unnecessarily. 

"The  language  of  a  contract  is  always  presumed  to  be  used  with 
reference  to  the  matter  in  the  minds  of  the  parties  when  they  contract. 
Therefore  words  of  broad  sig^nification  will  be  interpreted  with  refer- 
ence to  the  subject  matter  of  the  contract,  unless  the  intention  is  clear 
that  they  should  be  taken  in  the  broad  meaning."  Jones,  Construction 
of  Contracts,  §  220.    The  parties  here  were  contracting  with  reference 
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to  notes,  property,  etc.,  which  should  be  deposited  by  the  Abilene  bank 
with  the  defendant,  or  should  come  under  its  control  as  collateral 
security  for  certain  obligations  and  liabilities,  and  the  general  words 
^'or  otherwise"  should  tS  held  to  relate  to  notes  and  property  which 
should  come  to  the  hands  of  the  defendant  by  way  of  deposit  or  collat- 
eral security,  or  some  other  kind  of  bailment. 

It  is  apparent,  from  the  fact  that  the  Abilene  bank  is  not  named  in 
the  instrument,  otherwise  than  as  "the  undersigned,"  that  it  was  one 
for  general  use  prepared  by  the  defendant.  Such  instruments  are  al- 
ways to  be  construed  most  strictly  against  the  party  by  whom  they 
have  been  prepared.  This  rule  was  applied  to  an  instrument  like  the 
present  one  in  Gillet  v.  Bank  of  America,  160  N.  Y.  549,  55  N.  E.  292. 
It  is  not  to  be  inferred,  in  the  absence  of  clear  terms,  that  the  Abilene 
bank  intended  to  authorize  the  defendant  to  keep  and  collect  such  of  its 
notes  or  property  as  it  did  not  intend  to  part  with,  or  such  as  might  be 
obtained  by  the  defendant  without  its  consent. 

The  notes  in  controversy  were  never  deposited  by  the  Abilene  bank 
with  defendant,  nor  did  they  come  into  its  hands  as  collateral  security 
within  the  commonly  accepted  meaning  of  these  terms.  They  were 
temporarily  in  the  hands  of  the  defendant  under  an  option  to  purchase 
them.  We  conclude  that  they  did  not  come  within  the  terms  of  the 
pledge,  and  that  the  defendant  did  not  obtain  a  lien  upon  them. 

If  the  check  drawn  by  the  Abilene  bank  upon  the  defendant,  which 
caused  the  overdraft  of  its  account,  had  been  drawn  with  knowledge 
of  the  defendant's  refusal  to  discount  the  notes,  a  different  question 
would  be  presented ;  but  it  is  fair  to  assume  that  this  check  was  drawn 
in  the  expectation  that  before  its  presentation  the  notes  would  have 
been  discounted  and  the  proceeds  credited  to  the  Abilene  bank. 

The  contention  for  the  defendant  in  error  that  it  was  entitled  to  set 
off  or  counterclaim  the  indebtedness  owing  to  it  by  the  Abilene  bank 
when  the  latter  became  insolvent  is  wholly  untenable.  Such  a  defense 
is  not  available  in  an  action  at  law  for  conversicm,  and,  if  the  defendant 
had  any  right  of  equitable  set-off,  this  should  have  been  asserted  by 
a  bill  in  equity. 

The  assignment  of  error  based  upon  the  ruling  directing  a  verdict 
for  the  defendant  seems  to  be  well  taken,  and  accordingly  the  judg- 
ment is  reversed. 


<149  Fed.  ISa) 

ROCKEFELLER  v.  WEDGE. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  11, 1906.) 

No.  43. 

1.  TBIAL—VEBDIOT— JXTBY— INTEBBOQATION. 

Where  several  issues  are  submitted  to  a  Jury  and  a  general  verdict 
returned,  the  court  may  interrogate  the  jurors  to  specialize  the  verdict 
and  state  on  which  issue  or  issues  it  is  based. 

2.  Appeal— Review— Habmless  Ebbob— Submission  of  Issues— Pbbjudicb. 

Where,  in  an  action  on  a  note,  the  jury  found  in  plaintiff's  favor  on  an 
issue  as  to  alleged  misrepresentations,  plaintiffs  sustained  no  injury  by 
the  submission  of  such  issue  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  8,  Appeal  and  Error, 
14212.] 
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Z,  Bills  and  Notes— Rklease— Consideration. 

The  defendant,  having  a  good  position  with  the  Standard  Oil  Com- 
pany, at  Baycmne,  N.  J.,  was  induced  by  the  plaintiff  to  undertake  the 
management  of  a  zinc  mine  for  him  in  Missouri,  in  which  the  plaintiff 
was  largely  interested,  being  promised  a  salary  of  $7,500  and  an  in- 
terest in  the  mining  company,  for  which  he  gave  plaintiff  the  note  in 
suit  for  $15,050,  with  the  stock  of  the  company  as  collateral.  The  plaintiff 
being  also  interested  in  a  cattle  company  at  Kansas  City,  and  its  affairs 
becoming  involved,  and  a  receiver  being  necessary,  the  defendant  sub- 
sequently at  his  request  accepted  the  positicMi  and  performed  its  duties 
for  a  number  of  months,  being  put  under  great  m^ital  and  physical 
strain  in  consequence,  and  also  subjected  to  possible  pecuniary  liability 
on  his  bond,  by  which  he  might  lose  all  his  property.  Wishing  to  give 
up  the  position,  he  was  urged  by  the  plaintiff  as  a  personal  favor  to 
continue,  which  he  did.  Later  on  there  was  a  crisis  in  the  affairs  of 
the  cattle  company,  and  a  large  sum  of  money  was  necessary  to  li- 
able the  plaintiff,  who  had  guarantied  some  $2,000,000  of  its  obligations, 
to  maintain  himself,  which  money  the  defendant  secured  by  a  personal 
aiq)eal  to  the  plaintiff's  brother,  who  was  a  man  of  affluence  in  New 
York.  Feeling,  however,  that  his  position  was  insecure,  the  defendant 
while  on  this  trip  obtained  another,  at  a  good  salary,  with  a  company 
in  Pittsburg;  but  upon  his  return,  at  the  earnest  solicitation  of  the 
plaintiff  and  his  counsel,  was  led  to  give  it  up  and  keep  on  with  the 
cattle  company,  the  plaintiff  guarantying  and  paying  the  salary  which 
had  been  promised  him  from  the  mining  colnpany,  but  which  had 
been  stopped,  to  which  payment,  however,  the  defendant  contributed 
the  compensation  allowed  him  by  the  court  as  receiver,  amounting  to 
$3,800.  A  few  months  later  the  zinc  mine  was  sold  at  a  serious  loss; 
the  defendant's  Interest  behig  made  practically  worthless  About  this 
time,  in  a  casual  interview  in  a  street  car,  the  plaintiff,  who  had  several 
times  before  expressed  his  willingness  to  give  up  the  defendant's  note, 
saying  that  he  did  not  wish  him  to  lose  anything  by  the  venture,  de- 
clared to  the  defendant  that  he  might  consider  the  note  discharged ;  the 
services  which  he  had  rendered  to  the  plaintiff  and  the  sacrifices  that 
he  had  made  to  do  so  being  referred  to  and  assigned  as  the  reason.  The 
note,  however,  wasT  not  given  up,  the  plaintiff  explaining  that  it  might 
prejudice  him  with  others,  whose  notes  for  similar  interests  he  held  and 
whom  he  proposed  to  sue.  Held,  In  a  subsequent  suit  by  the  plaintiff  on 
the  note,  that  there  was  sufficient  consideration  for  the  promise  to 
release,  which  was  set  up,  and  that  a  verdict  for  the  defendant  should  be 
sustained. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Francis  Rawle  and  B.  P.  Finley,  for  plaintiff  in  error. 

Charles  B.  Downs  and  W.  Findlay  Brown,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  judges,  and  ARCHBALD, 
District  Judge. 

ARCHBALD,  District  Judge.  This  was  a  suit  on  a  promissory 
note  for  $15,050,  given  by  the  defendant  to  the  plaintiff  for  an  interest 
in  a  zinc  mining  company.  The  defense  set  up  was,  first,  that  the 
note  was  obtained  by  misrepresentation,  and,  second,  that  before  it 
became  due  the  plaintiff  agreed  to  cancel  it.  Both  issues  were  sub- 
mitted to  the  jury,  who  found  for  the  defendant;  but  in  response  to 
an  inquiry  by  the  court,  at  the  time  the  verdict  was  rendered,  it  was 
put  entirely  upon  the  second  ground. 

Complaint  is  made  that  there  was  no  evidence  of  misrepresentation, 
and  that  it  was  error  to  let  that  question  go  to  the  jury ;  the  plaintiff 
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being  prejudiced,  even  though  they  found  in  his  favor.  The  practice- 
of  calling  on  jurors  to  specialize  their  verdict  in  the  way  that  was- 
done  is  furthermore  deprecated,  and  the  right  of  the  court  to  do- 
so  is  challenged.  But  the  right  to  interrogate  a  jury,  and  to  act  upon 
their  findings,  is  directly  sustained  in  W5ker  v.  Southern  Pacific  R^ 
R.,  165  U.  S.  693,  597,  17  Sup.  Ct.  421,  41  L.  Ed.  837,  and  City  of 
Elizabeth  v.  Fitzgerald,  114  Fed.  647,  52  C.  C.  A.  321,  and  does  not 
need  to  be  vindicated  here.  And,  far  from  being  open  to  the  criticism 
made  of  it,  if  it  were  oftener  resorted  to,  it  would  save  not  a  few 
mistrials;  many  rulings  to  which  objection  could  otherwise  be  justly 
made  being  eliminated  and  rendered  harmless.  Clementsen  on  Special 
Verdicts,  95,  286 ;  4  Mich.  Law  Rev.  493.  While,  then,  in  the  present 
instance  it  may  have  been  error  to  submit  to  the  jury  the  question  of 
misrepresentation  in  obtaining  the  note,  and  as  matters  go  in  the  jury 
room  it  may,  perhaps,  not  have  helped  the  plaintiff  to  do  so,  in  legal 
contemplation  it  did  him  no  injury;  and,  the  jury  having  found  in 
his  favor  upon  that  issue,  it  is  out  of  the  case  as  completely  as  if  it 
never  had  been  there. 

The  real  question  is  whether  there  was  any  consideration  for  the- 
promise  to  release  the  note,  which  is  relied  upon.  The  facts  which 
bear  upon  this  are  not  seriously  disputed.  In  November,  1900,  the 
plaintiff,  having  taken  an  option  on  a  zinc  mine  in  Missouri  which 
he  proposed  to  develop,  wrote  to  the  defendant,  who  was  in  the  em- 
ploy of  the  Standard  Oil  Company  at  Bayonne,  N.  J.,  and  had  had' 
considerable  general  business  experience,  to  come  out  and  take  charge 
of  it,  offering  him  a  salary  of  $7,500  per  annum,  where  he  was  getting 
but  $6,000,  as  well  as  a  substantial  interest  in  the  enterprise,  for  which 
he  agreed  to  take  a  three-year  note,  with  the  stock  of  the  company 
which  was  to  be  formed  as  collateral.  The  relations  of  the  parties 
for  a  number  of  years  had  been  of  the  most  friendly  and  intimate- 
character,  very  much,  indeed,  like  that  of  father  and  son;  thfe  de- 
fendant, who  started  as  a  stenographer,  having  risen  by  the  plaintiff's 
influence  to  a  responsible  and  remunerative  position.  Moved  by  a 
sense  of  personal  obligation,  as  well  as  by  the  inducements  held  out 
to  him,  the  defendant  accordingly  gave  up  his  place  in  the  East  and 
assumed  the  management  of  the  business.  The  venture,  however,  was 
not  a  success,  and  the  defendant  was  only  a  short  time  engaged  with 
it,  at  least  directly.  The.  plaintiff  became  involved  in  other  matters,, 
in  which  he  needed  his  assistance,  and  the  active  management  of  it 
was  therefore  given  up  after  a  few  months ;  the  property  being  eventu- 
ally sold  out  to  other  parties  in  December  following  at  a  heavy 
sacrifice.  The  diversion  from  the  mining  business  was  due  to  a  crisis 
in  the  affairs  of  a  cattle  company  at  Kansas  City,  in  which  the  plaintiff 
was  even  more  largely  interested.  A  receivership  was  necessary  to- 
extricate  it,  and,  ttie  plaintiff  having  no  confidence  in  those  with 
whom  he  was  associated,  the  position  was  pressed  upon  the  defendant, 
who  assumed  it  in  May,  1901,  continuing  in  it  up  to  the  middle  of 
October.  The  duties  which  devolved  upon  him  in  that  connection 
were  of  the  most  arduous  and  exacting  character,  and,  combined  witlr 
the  personal  loss  entailed  by  the  failure  of  the  zinc  mine,  the  strain 
upon  him,  physically  and  mentally,  was  so  great  that  early  in  July  he: 
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3ilmost  reached  the  point  of  a  nervous  breakdown.  His  salary  from 
Ae  mme  was  also  cut  off,  and  the  prospect  of  getting  anything  out 
of  the  receivership  was  problematical,  and  would  not  in  any  event 
be  realized  until  it  was  brought  to  an  end.  Money  to  run  the  cattle 
Inisiness,  moreover,  was  lacking,  and  he  was  falling  behind  in  his  ac- 
-counts  to  such  an  extent  that  liability  on  his  bond  was  possible,  im- 
periling all  his  property.  The  situation  seemed  desperate,  and  he 
wrote  the  plaintiff  to  be  relieved  from  it,  but  was  urged  to  stay  on, 
^hich  he  consented  to  do  as  a  matter  of  personal  favor.  No  material 
improvement,  however,  followed,  at  least  not  immediately;  and  the 
affairs  of  the  cattle  company  reached  such  a  crisis  in  September  that, 
unless  relief  was  speedily  obtained,  the  plaintiff,  who  had  guarantied 
-some  te,000,000  of  its  obligations,  might  not  be  able  to  maintain  him- 
^f.  The  immediate  amount  needed  to  tide  things  over  was  $86,000, 
and  the  defendant  suggested  that  the  plaintiff's  brothers,  William  and 
John  D.  Rockefeller,  men  of  the  largest  affluence,  should  be  appealed 
to.  The  trouble  was  that  the  plaintiff  was  not  on  good  terms  with 
them,  and  in  addition  was  himself  under  such  a  nervous  strain  from 
this  and  other  matters  that  he  was  in  no  condition  to  go  and  see  them. 
It  was  accordingly  arranged  that,  armed  with  a  letter  from  the  plain- 
tiff, the  defendant  should  go  to  New  York  and  interview  Mr.  William 
Rockefeller,  which  he  did  with  such  success  that  the  money  was  raised 
and  the  plaintiff  relieved  from  his  embarrassment.  Feeling,  however, 
that  the  situation  still  was  precarious,  and  that  he  must  look  after 
his  own  personal  interests,  the  defendant,  while  away,  hunted  up  and 
secured  a  position  with  a  salt  company  at  Pittsburg  at  a  good  salary, 
and  upon  his  return  to  Kansas  City  again  brought  up  the  question  of 
^ving  up  the  receivership.  But  the  plaintiff  would  not  hear  to  it, 
and,  together  with  his  attorney,  labored  with  the  defendant  the  better 
part  of  a  day,  urging  the  necessity  for  his  keeping  on  and  the  unfair- 
Tiess  of  his  quitting  at  that  time;  and,  upon  the  plaintiff  promising 
to  take  care  of  the  salary  due  him  from  the  mining  company,  he 
agreed  to  stay,  which  he  did,  without  further  demur,  until  the  re- 
ceivership was  wound  up,  assisting  somewhat,  also,  again  in  the 
management  of  the  zinc  company.  Not  long  after  this,  an  offer  was 
made  for  the  zinc  property  which  all  parties  regarded  favorably;  the 
plaintiff  being  repaid  by  the  sale  the  cash  advances  which  he  had 
made,  and  about  10  per  cent,  being  divided  around  upon  the  capital, 
the  defendant  getting  a  credit  on  his  note  of  some  $1,500. 

This  sale  was  consummated  early  in  December,  and  soon  afterwards, 
December  17th,  while  plaintiff  and  defendant  were  riding  together  in 
a  street  car,  the  interview  occurred  at  which,  according  to  the  de- 
fendant, the  note  was  forgiven  him.  "You  may  regard  this  note  as  can- 
dled and  off  the  books"  is  the  way  it  was  put ;  the  plaintiff  at  the  same 
time  explaining  that  he  did  not  surrender  it,  because  he  intended  to 
sue  certain  other  parties,  who  had  got  him  into  the  enterprise,  whose 
notes  for  stock  he  was  similarly  carrying,  and  he  did  not  wish  to 
prejudice  this.  "But  your  matter,"  as  the  defendant  was  assured,  "you 
may  consider  disposed  of."  The  plaintiff  admits  this  meeting,  and  that 
the  subject  of  the  note  was  brought  up,  but  denies  having  agreed  to  re- 
lease it,  and,  on  the  contrary,  declares  that  the  defendant  wanted  him 
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to  do  SO,  but  he  refused.  At  least  twice  before,  however,  he  had  vol- 
untarily made  a  similar  offer,  and,  while  the  defendant  in  each  case  put 
it  aside  at  the  time,  only  a  few  days  previously  he  had  written  to  the 
plaintiff,  expressing  a  willingness  to  accept,  if  he  thought  proper  to 
renew  it,  which  not  unnaturally  led  up  to  what  is  claimed  to  have 
followed.  Right  afterwards,  also,  December  20th,  the  defendant  wrote 
again,  alluding  to  the  point  made  by  the  plaintiff  about  retaining  the 
note,  but  calling  attention  to  the  fact  that  the  matter  would  be  left  in 
bad  shape  in  case  either  of  them  died,  and  suggesting  that  something 
should  be  given  to  him  to  show  that  the  note  was  eventually  to  be 
delivered  up  or  canceled.  And,  while  it  is  true  that  the  plaintiff  did  not 
answer  favorably,  that  does  not  do  away  with  the  corroborative  effect 
of  this  letter.  All  this,  however,  goes  only  to  the  probability  of  the  de- 
fendant's story,  and  was  for  the  jury.  The  question  which  concerns 
us  now  is,  whether,  assuming  the  promise,  there  was  anything  to  stand 
as  a  consideration  so  as  to  make  it  binding. 

As  a  mere  gratuity,  if  that  was  all  there  was  to  it — ^the  plaintiff  not 
wishing  the  defendant  to  be  at  a  loss,  as  he  expressed  it,  in  the  earlier 
offers — the  promise  to  release  would  not  be  enforceable;  the  gift  not 
having  been  completed  by  a  surrender.  The  same  is  true,  also,  if  the 
stock  which  was  pledged  for  the  note  and  was  demonstrably  worthless, 
was  to  be  taken  and  the  note  canceled,  which  would  be  merely  another 
way  of  putting  it.  Neither  was  anything  done  or  omitted  by  the 
defendant  at  the  time,  so  as  to  furnish  an  inducement  directly  moving 
between  the  parties,  although  that  is  not  essential;  a  past  transaction 
being  sufficient,  provided  it  actually  enters  into  the  bargain.  A  con- 
sideration, however,  is  claimed  to  be  found  in  the  services  rendered  by 
the  defendant,  to  which  reference  has  been  made  above,  which,  for- 
tunately for  that  contention,  according  to  the  testimony  of  the  defend- 
ant, were  expressly  assigned  by  the  plaintiff  as  the  basis  of  his  action. 
"He  said  he  appreciated  very  much  all  I  had  done  for  him  in  connec- 
tion with  the  receivership  matter,"  is  the  statement.  "He  appreciated 
the  heavy  strain  on  my  vitality  and  strength  it  had  been  to  go  through 
such  an  experience,  and  he  appreciated  what  I  had  done  for  him  in  re- 
lation to  his  brother  William  and  other  things  that  I  had  done;  and 
for  these  reasons,  and  all  reasons,  I  might  consider  that  the  note 
was  finally  disposed  of."  As  to  the  character  and  value  of  these  serv- 
ices there  can  be  no  reasonable  question ;  nor  that  they  were  performed 
at  the  urgent  solicitation  of  the  plaintiff,  for  his  own  personal  benefit, 
and  to  the  marked  inconvenience,  if  not  disadvantage,  of  the  defendant 

It  is  said,  however,  that  they  were  fully  compensated  at  the  time  by 
the  salary  which  he  was  to  get,  which  was  continued  to  be  paid  him, 
as  guarantied  by  the  plaintiff,  even  after  the  zinc  company  had  gone 
out  of  business.  But  one  of  the  inducements  held  out  to  him  to  leave 
his  position  with  the  Standard  Oil  Company  was  that  he  was  to  have 
an  interest  in  the  enterprise,  which  having  failed,  his  salary  did  not 
altogether  meet  the  situation.  To  its  payment,  moreover,  the  defend- 
ant himself  contributed  the  $3,800,  which  he  was  allowed  by  the  court 
for  his  services  as  receiver,  which  he  turned  over,  at  the  suggestion 
of  the  plaintiff,  to  help  reimburse  the  latter  for  the  money  advanced 
to  the  zinc  company,  out  of  which  the  plaintiff's  salary  was  paid;  as 
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the  result  of  which,  if  his  services  to  the  company  are  held  to  have  been 
met  by  his  salary,  it  still  leaves  him  uncompensated  for  what  he  did  as 
receiver;  and,  while  it  may  be  that  the  plaintiff,  having  personally 
guarantied  his  salary,  was  entitled  to  command  his  time  in  the  one 
position  or  the  other,  as  it  suited  him,  and  even  though  we  disregard 
the  contribution  to  this  which  the  defendant  made  by  giving  up  what 
the  court  had  allowed  him,  which,  after  all,  goes  a  long  way  to  elimi- 
nate it,  outside  of  and  beyond  all  this  there  were  other  and  extraordi- 
nary services  which  made  up  a  considerable  tale,  for  which  he  ad- 
mittedly got  nothing.  It  was  no  part  of  his  duty  as  receiver,  for  in- 
stance, to  solicit  the  $86,000  which  was  secured  from  the  plaintiff's 
brother.  This  was  undertaken  solely  in  the  interest  and  for  the  benefit 
of  the  plaintiff,  to  whom  it  was  of  the  most  supreme  importance,  the 
personal  character  of  which  he  recognized  by  paying  the  defendant's 
expenses,  and,  if  so,  why  not,  also,  for  his  services?  And  when,  at 
the  urgency  of  the  plaintiff  and  his  counsel,  the  defendant  agreed  to 
stay  on  in  the  receivership,  giving  up  the  position  which  he  had  secured 
elsewhere,  it  was  as  a  sheer  matter  of  favor  to  the  plaintiff,  and  was  in 
fact  so  pressed  upon  him. 

The  only  difficulty  is  that  the  acts  of  the  defendant  were  apparently 
rendered  without  expectation  of  reward,  for  which  neither  then  nor 
afterwards  was  any  direct  claim  ever  made.  At  the  same  time,  they 
were  in  no  sense  voluntary,  in  view  of  which,  and  the  assurances  given 
by  the  plaintiff  from  time  to  time,  particularly  with  regard  to  the  note 
in  controversy,  the  defendant  might  fairly  anticipate  that  in  some  way 
they  would  eventually  be  made  up  to  him.  It  is  in  the  light  of  and  with 
reference  to  all  this  that  the  promise  to  release  is  to  be  taken.  Fifteen 
thousand  dollars  is  not  given  away  for  nothing,  nor  is  it  to  be  explained 
in  the  present  instance  on  the  score  of  friendship,  particularly  as  the 
plaintiff's  regard,  as  he  himself  says,  had  begun  to  decidedly  weaken. 
Based  squarely,  as  it  was  by  the  express  declaration  of  the  plaintiff, 
on  the  extraordinary  services  which  the  defendant  had  rendered,  it 
thus  became  at  the  same  time  a  recognition  of  their  value  and  of  the 
obligation  resting  upon  him  to  make  compensation,  an  admission  which 
put  the  defendant  in  a  position  to  demand  something  substantial,  even 
if  the  release  set  up  were  not  supportable.  It  was  not  simply,  as  before, 
that  the  plaintiff  did  not  want  to  see  the  defendant  lose  by  the  venture. 
That,  also,  may  have  actuated  him.  But  what  he  proposed,  as  it  was 
put,  was  to  positively  and  directly  remunerate  him,  according  to  what 
was  acknowledged  to  be  his  actual  due.  Conceding,  then,  as  we  must, 
that  a  consideration  for  the  promise  to  release,  which  is  relied  upon,, 
must  appear,  and  that  consisting,  as  it  did,  of  services  already  rendered, 
they  must  have  been  of  such  a  character  and  performed  under  such  cir- 
cumstances as  entitled  the  defendant,  not  only  to  expect,  but  to  enforce,, 
compensation,  there  is  enough,  in  our  judgment,  to  meet  these  require- 
ments in  what  is  found  here.  It  may  seem  dangerous  to  hold,  as  we 
Aus  apparently  do,  that  a  money  obligation  of  this  magnitude  can  be 
discharged  by  a  casual  observation  in  an  informal  interview,  without 
anything  directly  moving  between  the  parties  at  the  time,  and  with 
nothing  but  the  say-so  of  the  party  released  to  sustain  it.  This  is 
not,  indeed,  the  whole  case.    But,  giving  full  force  to  the  circumstances 
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which  arc  thus  alluded  to,  they  bear,  as  already  stated,  merely  on 
the  probabilities,  and  not  on  the  legal  principle  involved,  with  which 
we  are  alone  concerned  at  this  time,  which  having  been  correctly  de- 
•clared  at  the  trial,  the  judgment  is  affirmed. 


<148  Fed.  67a) 

ISRAEL  V.  ISRAEL. 

(Circuit  Ck>urt  of  Appeals,  Third  Circuit     October  17,   IDOe.) 

No.  37. 

JuDGMBNTa— Action  ow  Jttdoment  of  AiromsB  State— Judgmknts  Which 
Will  Suppobt  Action. 

Under  article  4,  {  1,  of  the  federal  Constitution,  requiring  that  full 
faith  and  credit  shall  be  given  to  the  judicial  proceedings  of  another 
state,  in  order  that  a  Judgment  or  decree  shall  be  conclusive  in  an  ac- 
tion brought  thereon  in  another  state,  It  must  not  only  be  conclu- 
sive in  the  Jurisdiction  where  rendered,  but  also  final  in  character, 
and  establish  a  fixed  and  certain  liability;  and  a  decree  for  alimony 
and  costs  will  support  an  action  in  another  state  in  so  far  as  it  is  for  a 
sum  due  at  the  time  of  its  rendition,  and  which  is  absolutely  awarded, 
but  not  with  respect  to  future  payments,  for  which  it  provides,  but 
as  to  which  it  remains  subject  to  modification  at  any  time,  in  the  dis- 
cretion of  the  court 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment  SS 
1490,  1497.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  136  Fed.  1023. 

David  Wallerstein,  for  plaintiflF  in  error. 
D.  Stuart  Robinson,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD, 
District  Judge. 

BRADFORD,  District  Judge.  This  is  a  writ  of  error  taken  by 
Abraham  Israel  to  reverse  a  judgment  for  $2,640.71  and  costs  recovered 
against  him  in  the  court  below  by  Tillie  B.  Israel,  defendant  in  error, 
in  an  action  of  assumpsit,  founded  on  a  certain  judgment  or  decree 
for  the  payment  of  alimony,  maintenance  and  costs,  rendered  by  the 
Supreme  Court  of  New  York,  in  a  suit  for  divorce  brought  by  him 
against  her.  The  plaintiff  in  the  court  below  introduced  in  evidence 
an  exemplified  copy  of  the  record  of  the  proceedings  in  the  New  York 
suit  and  rested.  The  defendant  offered  no  evidence  and  a  verdict  for 
the  plaintiff  was  taken  subject  to  the  question  reserved  "whether  there 
was  any  evidence  to  go  to  the  jury  in  support  of  plaintiff's  claim." 
This  point  was  determined  adversely  to  thje  plaintiff  in  error  and  judg- 
ment was  entered  on  the  verdict.  The  assignments  of  error,  broadly 
raise  the  question  whether  the  judgment  or  decree  for  the  payment  of 


Digitized  by  VjOOQIC 


ISRAEL  V.  ISRAEL.  ^ 

alimony,  maintenance  and  costs  in  the  New  York  suit  could  support 
the  action  of  assumpsit  in  the  court  below.  It  appears  from  the  record 
that  the  New  York  suit  was  brought  by  the  plaintiff  in  error  to  secure 
an  absolute  divorce  from  the  defendant  in  error,  and  that,  the  latter 
in  her  answer  to  the  complaint  having  denied  the  charges  made  against 
her  and  set  up  a  counterclaim  and  prayed  for  a  dismissal  of  the  com- 
plaint and,  by  way  of  affirmative  relief,  for  a  separation  from  bed  and 
board  and  suitable  support  and  maintenance,  it  was,  July  21,  1902, 
adjudged  and  decreed  by  the  court,  among  other  things,  as  follows : 

"Pburth.  That  the  plaintiff  pay  the  defendant  weekly  on  Monday  of  each 
and  every  week  commencing  on  the  30th  day  of  Jane,  1902,  and  nntU  the  far- 
ther order  or  Judgment  of  this  court,  the  sum  of  thirty  dollars  for  the  support 
and  maintenance  of  defendant  and  the  said  children,  such  payment,  however, 
not  to  be  In  Hen  of  dower  or  right  of  dower  of  the  defendant  In  the  plaintiff's 
real  estate  or  any  interest  In  his  personal  estate  In  case  of  his  death  intestate. 

"Fifth.  That  the  defendant  recover  from  the  plaintiff  the  costs  of  this  ae- 
tkm  to  be  adjusted  by  the  clerk  of  this  court" 

It  appears  from  the  record  that  the  costs  of  the  New  York  suit  were 
adjusted  by  the  clerk  at  the  sum  of  $223.85,  and  were,  September  16, 
1902,  adjudged  and  decreed  to  be  paid  by  the  plaintiff  to  the  defendant. 

The  defendant  in  error  contends  that  by  virtue  of  the  Constitution 
and  laws  of  the  United  States  full  faith  and  credit  are  to  be  given  in 
Pennsylvania  to  the  judgment  or  decree  of  the  Supreme  Court  of  New 
York,  and  therefore  that  the  action  in  the  court  below  was  sustainable. 
The  plaintiff  in  error  denies  that  the  Constitution  or  legislation  of  the 
United  States  so  applies  to  tfie  New  York  judgment  or  decree  as  to 
support  that  action.  Article  4,  section  1,  of  the  Constitution  declares 
that  "full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state,"  and  that 
"the  CcMigress  may  by  general  laws  prescribe  the  manner  in  which  such 
acts,  records  and  proceedings  shall  be  proved,  and  the  effect  thereof." 
By  the  act  of  May  26,  1790,  c.  11,  1  Stat.  122,  as  amended  and  in- 
corporated in  section  905  of  the  Revised  Statutes  [U.  S.  Comp.  St. 
1901,  p.  677]  it  is  provided  that  the  records  and  judicial  proceedings  of 
the  courts  of  any  state,  when  duly  authenticated,  "shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United  States 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  which 
they  are  taken."  It  appears  from  the  record  that  the  judgment  on  the 
verdict  in  the  court  below  includes  $2,130  representing  alimony  and 
maintenance  for  seventy  one  weeks,  at  the  rate  of  $30  per  week,  as 
adjudged  and  decreed  in  the  New  York  suit,  and,  further,  that  of  the 
above  sum  of  $2,130  only  $120,  or  four  weeks'  alimony  and  maintenance 
was  payable  on  the  rendition  of  the  New  York  judgment  or  decree. 
The  balance,  amountmg  to  $2,010,  represented  alimony  and  main- 
tenance which  was  not  tfien  payable,  but  only  to  accrue  thereafter.  It 
appears  that  under  thle  statutes  of  New  York  the  judgment  or  decree, 
so  far  as  it  directed  the  pa)mient  of  alimony  and  maintenance  not  then 
accrued  or  payable  could  at  any  time  thereafter  be  annulled,  varied 
or  modified  by  the  court  rendering  it.  It,  therefore,  was  not  a  con- 
79ac.A,-8 
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elusive  and  final  judgment  or  decree  with  respect  to  the  sum  of  $2,010, 
representing  alimony  and  maintenance  for  sixty  seven  weeks  accruing 
after  its  rendition.  It  did  not  constitute  a  fixed,  unconditional  and 
absolute  liability  for  its  pa)rment.  Any  rule  which  would  allow  suit 
to  be  maintained  in  another  state  on  such  a  judgment  or  decree  for 
future  alimony  and  maintenance,  would  directly  tend  to  the  creation 
of  confusion,  embarrassment  and  conflict  between  courts.  The  Su- 
preme Court  of  Illinois  in  Barclay  v.  Barclay,  184  111.  375,  well  said  with 
respect  to  the  liability  to  pay  alimony  which  had  become  due  under 
a  decree  providing  for  future  alimony : 

'*The  decree  for  alimony  may  be  changed  from  time  to  time  by  the  chancel- 
lor, and  there  may  be  such  circnmstances  as  would  authorize  the  chancellor  to 
efyen  change  the  amount  to  be  paid  by  the  husband,  where  he  is  in  arrears  in 
payments  required  under  the  decree.  •  •  •  The  peculiar  character  of  the 
obligation  is  such  that  it  is  always  subject  to  modification  by  the  court  in 
which  the  decree  was  entered,  according  to. the  varying  circumstances  of  the 
parties,  and  no  other  court  could  undertake  to  administer  the  relief  to  which 
the  parties  are  entitled  except  that  having  Jurisdiction  in  the  original  suit. 
An  attempt  to  do  so  by  such  other  court  would  bring  about  a  conflict  of  au- 
thority and  a  condition  of  chaos  with  reference  to  questions  of  this  character, 
because  no  other  court  would  have  before  it  the  facts  with  reference  to  such 
change  in  conditicms  and  as  to  such  original  right  of  the  i>arties." 

In  Pennington  v.  Gibson,  16  How.  65, 14  L.  Ed.  847,  the  court  laid  it 
down  "as  the  general  rule,  that  in  every  instance  in  which  an  action  of 
debt  can  be  maintained  upon  a  judgment  at  law  for  a  sum  of  money 
awarded  by  such  judgment,  the  like  action  can  be  maintained  upon  a 
decree  in  equity  which  is  for  an  ascertained  and  specific  amount,"  but, 
in  referring  to  Hugh  v.  Higgs,  8  Wheat.  697,  5  L.  Ed.  719,  where  it 
was  held  that  no  action  at  law  was  sustainable  "on  the  decretal  order 
of  the  Court  of  Chancery,"  said : 

"It  might  very  well  be  error  to  allow  the  action  of  debt  up<Hi  a  decretal  or- 
der of  the  chancery,  and  yet  perfectly  regular  to  sustain  such  an  acticMi  upon 
the  final  decree.  The  former  is  subject  to  reyision  and  modification,  the  latter 
is  conclusive  upon  the  rights  of  the  parties." 

We  are  well  satisfied  that,  aside  from  the  operation  of  the  consti- 
tutional arid  legislative  provisions  touching  the  faith  and  credit  to  be 
g^ven  to  the  records  and  judicial  proceedings  of  the  courts  of  other 
states,  when  duly  authenticated,  no  action  was  sustainable  in  Pennsyl- 
vania on  the  New  York  judgment  or  decree  so  far  as  it  embraced  ali- 
mony and  maintenance  not  then  accrued.  And  we  are  equally  well 
satisfied  that  such  constitutional  and  legislative  provisions  do  not 
lend  any  support  to  an  action  in  Pennsylvania  for  the  recovery  of 
such  alimony  and  maintenance.  On  this  point  Lynde  v.  Lynde,  181 
U.  S.  183,  21  Sup.  Ct.  555,  45  L.  Ed.  810,  is  conclusive.  In  that  case 
the  Supreme  Court  affirmed  the  decision  of  the  Court  of  Appeals 
of  New  York.  Lynde  v.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L. 
R.  A.  679,  76  Am.  St.  Rep.  332.  The  case  came  before  the  Court 
of  Appeals  on  appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  of  New  York  modifying  and  affirming  as  modi- 
fied a  judgment  of  the  court  at  Special  Term  in  an  action  founded 
on  a  decree  of  the  Court  of  Chancery  of  New  Jersey  by  which  it 
was  adjudged  that  the  plaintiff  was  entitled  to  recover  of  the  de- 
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fcndant  $7,840  for  alimony  until  the  date  of  the  decree,  and  a  counsel 
fee  of  $1,000 ;  that  the  defendant  should  pay  to  the  plaintiff  alimony 
at  the  rate  of  $80  per  week  from  and  after  the  date  of  the  decree  and 
give  security  for  the  payment  of  the  several  sums  of  money  directed 
to  be  paid ;  and  that  upon  his  failure  to  comply  with  the  decree  ap- 
plication might  be  made  for  sequestration  proceedings  and  a  receiver 
and  an  injunction.  The  trial  court  at  Special  Term  decided  that  the 
decree  of  the  Court  of  Chancery  of  New  Jersey  should  be  enforced 
against  the  defendant  not  only  with  respect  to  the  counsel  fee  of  $1,000 
and  alimony  until  the  date  of  the  decree,  but  also  as  to  alimony  accru- 
ing from  and  after  the  date  of  the  decree,  and  the  giving  of  security ; 
and  further  provided  that  upon  failure  by  the  defencknt  to  comply  with 
tfie  provisions  of  the  decision  a  receiver  might  be  appointed  ancillary 
to  the  receiver  appointed  by  the  Court  of  Chancery  of  New  Jersey. 
The  defendant  appealed  and  the  Appellate  Division  modified  the  judg- 
ment, so  as  to  allow  the  plaintiff  to  recover  $8,840,  the  aggregate  of 
the  counsel  fee  and  alimony  until  decree,  and  affirmed  the  judgment 
as  so  modified.  The  Court  of  Appeals  through  Gray,  J.,  among  other 
things,  said: 

**With  respect  to  how  far  the  Supreme  Court  of  this  state  will  ^iforce  the 
final  decree  of  the  New  Jersey  court,  I  think  the  determination  of  the  Appellate 
DiTision  to  be  quite  correct  The  action  was  to  recover  upon  a  final  decree  of 
tbe  court  of  another  state,  which,  being  rendered  with  Jurisdiction  over  the 
person  of  the  defendant  is  to  be  deemed  conclusive,  in  so  far  as  it  adjudged  the 
defendant  to  be  indebted  to  the  plaintiff  at  the  date  of  its  rendition.  The 
proceeding  tn  chancery  had  terminated  in  an  unconditioiial  decree  that  the 
defendant  must  pay  a  definite  sum  of  money,  established  as  a  debt  against 
him,  and,  therefore,  it  had  extra-territorial  value  and  force.  (Wharton  CoutL 
Laws,  §  804.)  As  a  debt  of  record  against  the  def aidant  the  courts  of  this 
state  should  give  it  full  credit  and  effect ;  but  as  to  its  other  provisions  for  future 
ilimony  and  for  equitable  remedies  to  enforce  compliance,  1  do  not  think  we 
sbonld  say  that  it  falls  within  the  rule  of  the  Federal  CJonstitution.  I  do  not 
think  that  the  courts  of  this  state  should  give  ^ect  to  the  decree  by  enforcing 
any  of  the  collateral  remedies,  which  the  prevailing  party  may  be  oititled  to 
in  New  Jersey  and  which  the  subsequent  order  gave  to  her.  So  far  86  it  made 
proYislon  for  the  payment  of  alimony  In  the  future,  it  remained  subject  to  the 
discretion  of  the  chancellor  and  lacked  conclusiveness  of  character.  The 
chancellor's  action  was  not  final  on  the  subject  As  he  observed  In  Lynde  v. 
irnde  (supra),  referring  to  the  law  of  New  Jersey:  'The  statute  exhibits  an 
intention  that  the  subject  shall  be  continuously  dealt  with  according  to  the 
varying  condition  and  circumstances  of  the  party.'  The  provision  of  the  Feder- 
al Constitution,  which  requires  that  full  faith  and  credit  shall  be  given  to  the 
Judicial  proceedings  of  another  state,  in  my  opinion,  should  be  deemed  to  re- 
late to  Judgments,  or  decrees,  which  not  only  are  conclusive  in  the  Juris- 
dlctkm  where  rendered,  but  which  are  final  in  their  nature.  If  they,  once  and 
for  all,  establish  a  debt  or  other  obligation,  against  a  party,  the  record  i» 
available  in  other  Jurisdictions  as  a  foundation  for  a  Judgment  there." 

The  Supreme  Court  of  the  United  States  in  its  affirming  opinion 
said,  through  Mr.  Justice  Gray : 

**By  the  Constitution  and  the  act  of  CJongress,  requiring  the  faith  and  credit 
to  be  given  to  a  Judgment  of  the  court  of  another  State,  that  it  has  in  the 
State  where  it  was  rendered,  it  was  long  ago  declared  by  this  court :  "The 
Judgment  is  made  a  debt  of  record,  not  examinable  upon  its  merits ;  but  it  does 
not  carry  with  it  into  another  staite,  the  efficacy  of  a  Judgment  upon  property 
or  persons  to  be  enforced  by  execution.    To  give  it  the  force  of  a  Judgment  in 
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another  State,  It  most  be  made  a  Judgment  there;  and  can  only  be  executed  in 
the  latter  as  Its  laws  may  permit*  *  ♦  *  The  decree  of  the  Ck>urt  of 
Chancery  of  New  Jersey,  on  which  this  suit  is  brought,  provides,  first,  for  the 
payment  of  $7,840  for  alimcMiy  already  due,  and  $1,000  counsel  fee;  secood, 
for  the  payment  of  alimony  since  the  date  of  the  decree  at  the  rate  of  $80 
per  week ;  and  third,  for  the  giving  of  a  bond  to  secure  the  payment  of  these 
sums,  and,  on  default  of  payment  or  of  giving  bond,  for  leave  to  apply  for 
a  writ  of  sequestration  or  a  receiver  and  injunction.  The  decree  for  the  pay- 
ment of  $8,840  wais  for  a  fixed  sum  already  due,  and  the  judgment  of  the  court 
b^ow  was  properly  restricted  to  that  The  provision  for  the  payment  of  ali- 
mony in  the  future  was  subject  to  the  discretion  of  the  Oourt  of  Chancery  of 
New  Jersey,  which  might  at  any  time  alter  it,  and  was  not  a  final  Judgment 
for  a  fixed  sum.  The  provisions  for  bond,  sequestration,  receiver  and  injunc- 
ti<m,  being  in  the  nature  of  execution,  and  not  of  Judgment,  could  have  no 
extra-territorial  operation.** 

The  defendant  in  error  relies  on  Barber  v.  Barber,  21  How.  582, 
16  L*  Ed.  226.  That  case,  however,  was  reviewed  at  considerable 
length  by  the  Court  of  Appeals  of  New  York  in  its  opinion  in  Lynde 
V.  Lynde,  supra ;  and  it  cannot  reasonably  be  assumed  that,  when  the 
latter  case  was  under  consideration  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  Barber  v.  Barber  was  overlooked  by  that  tri- 
bunal. On  the  contrary,  it  fairly  may  be  assumed  that  the  Supreme 
Court  took  the  same  view  as  the  Court  of  Appeals  did  of  the  de- 
cision in  Barber  v.  Barber.  In  so  far  as  that  decision  is  inconsistent 
with  Lynde  v.  Lynde  on  the  point  now  under  discussion,  if  there  be 
any  inconsistency,  it  must  be  considered  as  overruled,  or  at  least  modi- 
fied, by  the  later  case.  We  regard  Harding  v.  Harding,  198  U.  S. 
317,  25  Sup.  Ct.  679,  49  L.  Ed.  1066,  cited  on  behalf  of  the  defendant 
in  error  as  wholly  inapplicable  to  the  matter  in  hand.  We  think  that 
neither  principle  nor  authority  warranted  the  bringing  of  any  action 
in  Pennsylvania  on  the  New  York  judgment  or  decree  so  far  as  it 
provided  for  the  payment  of  alimony  and  maintenance  to  accrue 
thereafter,  and  that  there  was  error  on  the  part  of  the  court  below  in 
rendering  the  judgment  complained  of  on  the  question  reserved.  But 
the  New  York  judgment  or  decree,  with  respect  to  the  alimony  and 
maintenance  due  and  payable  on  its  rendition  and  the  costs,  represents 
a  fixed,  unconditional  and  absolute  liability  for  which  suit  might  be 
maintained  elsewhere  than  in  New  York  in  any  court  of  competent 
jurisdiction.  The  defendant  in  error  sued  in  the  court  below  for  the 
recovery  not  only  of  the  amount  of  such  fixed  liability,  but  also  of  the 
alimony  and  maintenance  to  accrue  only  after  the  rendition  of  the 
New  York  judgment  or  decree,  together  with  interest  on  the  several 
sums.  We  have  no  reason  to  believe  or  even  suspect  that  in  thus 
suing  she  attempted  or  meditated  any  fraud  upon  the  jurisdiction  of 
the  court  below,  founded  upon  the  amount  of  the  matter  in  dispute. 
It  is  but  reasonable  to  assume  that  her  claim  as  set  forth  in  her  declara- 
tion or  complaint  fairly  represented  the  amount  really  and  bona  fide 
in  controversy  so  far  as  she  is  concerned,  and,  therefore  to  conclude 
that  the  court  below  had  jurisdiction.  Schunk  v.  Moline,  Milbum 
&  Stoddart  Co.,  147  U.  S.  500,  13  Sup.  Ct.  416,  37  L.  Ed.  255.  The 
judgment  below  included  not  only  $2,010  representing  alimony  and 
maintenance  accruing  after  the  rendition  of  the  New  York  judgment 
or  decree  but  also  legal  interest  thereon  to  the  date  of  taking  the  ver- 
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diet  on  which  the  judgment  below  was  entered;  that  sum  with  such 
interest  amountmg  to  $2,258.90.  The  plaintiff  below  had  no  right 
to  recover  any  portion  of  the  future  alimony  and  maintenance  or  inter- 
est thereon,  represented  by  the  sum  last  above  mentioned,  and  the  ex- 
cess of  the  amount  of  the  judgment  over  that  sum  being  "less  than 
the  sum  or  value  of  five  hundred  dollars  exclusive  of  interest,"  she  was 
not  entitled  to  recover  costs  in  the  action  below.  Rev.  St  §  968  [U. 
S.  Comp.  St.  1901,  p.  702]. 

In  view  of  the  foregoing  considerations  we  are  of  opinion  that,  un- 
less the  plaintiflf  below  or  her  proper  representative  shall  within  thirty 
days  next  after  the  date  of  filing  this  opinion  enter  upon  the  record 
of  the  judgment  below  a  remittitur  as  to  the  stun  of  $2,268.90,  parcel 
of  the  amount  thereof,  together  with  legal  interest  on  that  sum,  and 
as  to  all  costs  in  the  action  below,  and  shall  within  the  same  period  of 
thirty  days  file  in  this  court  a  certified  copy  of  the  remittitur  so  entered 
upon  the  record  below,  the  judgment  below  should,  at  the  expiration 
<rf  that  period,  be  reversed  with  costs  both  in  this  court  and  in  the 
court  below ;  but  that  upon  the  entry  upon  the  record  of  the  judgment 
below  by  the  plaintiff  or  her  proper  representative  within  tihe  above 
mentioned  period  of  thirty  days  of  such  remittitur  and  the  filing  with- 
in that  penod  of  a  certified  copy  thereof  in  this  court,  as  above  men- 
tioned, the  judgment  below  should  stand  and  be  affirmed  as  to  the 
residue  of  the  amount  thereof,  the  plaintiff  below,  defendant  in  error, 
however,  to  pay  costs  in  this  court.  And  it  is  now  so  ordered  and 
adjudged,  and  that  the  mandate  of  this  court  issue  upon  the  expira- 
tion of  the  above  mentioned  period  of  thirty  days,  and,  further,  that 
the  clerk  of  this  court  do  forthwith  transmit  to  the  parties  or  their 
counsel  of  record  certified  copies  of  this  opinion  and  order. 


048  Fed.  585.) 
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(Circuit  Court  of  Appeals,  Ninth  Circuit    October  8»  1900.) 

No.  1,305. 

t  Watibs  AiiD  Wateb  Ooxtbses— Rights  op  Appbofblator— Pbotbotioii  bt 
InjuifonoN. 

A  complainant  corporation,  which  has  made  an  appropriation  of  water 
from  a  stream  In  accordance  with  the  laws  of  a  state  to  be  used  In  the 
geDeration  of  power  for  manufacturing  and  electrical  purposes,  and  which 
nag  cdnstructed  a  dam  at  large  expense  sufficient  in  height  to  enable  it  to 
use  beneflciaUy  the  quantity  of  water  appropriated,  la  entitled  to  protec- 
tion bj  Injunction  against  a  later  appropriator,  who  for  the  purpose  of 
obtaining  the  benefit  of  the  dam  is  undertalsing  to  take  out  ditches  or 
canals  a  short  distance  above  it,  to  be  carried  below  around  the  ends  of 
the  dam,  also  for  the  purpose  of  generating  power,  where  the  effect  would 
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be,  not  only  by  lowering  the  water  to  lessen  the  powar  and  effidencj  of 
complainant's  plant,  but  also  to  endanger  its  dam  by  the  proximity  of 
the  proposed  ditches. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  48,  Waters  and  Wa- 
ter Courses,  §§  331,  33Z] 

2.  Injunction— Protection  of  Wateb  Rioiits— Proof  of  Threatened  In- 
jury. 

Where  defendants  had  filed  an  application  for  a  permit  to  divert  water 
from  a  stream  which  had  been  granted  by  the  state  authorities  on  their 
furnishing  a  plan  of  their  proposed  worlcs,  which  plan  if  carried  out  would 
worlc  irreparable  injury  to  the  plant  of  complainant,  which  was  a  prior 
appropriator,  and  defendants  Insisted  upon  their  right  and  affirmed  their 
tntentlon  to  proceed  in  accordance  with  such  plans,  such  facts  sufficiently 
show  a  purpose  and  intention  to  Interfere  with  complainant's  water  rights 
to  warrant  the  granting  of  an  injunction  to  restrain  the  threatened  injury. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  27,  Injunction,  (S 
9-13.] 

8.  Saub— Adequate  Rescedt  at  Law. 

The  fact  that  defendants,  who  claim  the  right  to  take  water  from  a 
stream  in  accordance  with  plans  approved  by  the  state  authorities,  in  car- 
rying out  such  plans  would  be  compelled  to  condemn  right  of  way  over 
the  lands  of  complainant,  who  is  a  prior  appropriator,  will  not  debar 
complainant  from  the  right  to  an  injunction  to  restrain  the  building  of 
such  proposed  works,  where  their  construction  would  work  in'eparable  in- 
Jury  to  the  plant  of  complainant  and  destroy  the  value  of  its  prior  water 
right,  since  its  equitable  rights  could  not  be  adequately  protected  in  the 
condemnation  proceeding. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  voL  27,  Injunction,  %l 
15-17.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Central 
Division  of  the  District  of  Idaho. 

Johnson  &  Johnson  and  N.  M.  Ruick,  for  appellant. 
Alfred  A.  Fraser,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  DE  HAVEN, 
District  Judge. 

ROSS,  Circuit  Judge.  The  case  shows  that  one  Joseph  H.  Hutchin- 
son, the  predecessor  in  interest  of  the  appellant,  by  notice  posted  and  re- 
corded in  January,  1900,  claimed  the  right  to  the  use  of  10,000  cubic 
feet  per  second  of  the  waters  of  Snake  river,  to  be  diverted  therefrom 
at  a  point  about  10  miles  up  the  river  from  the  town  of  Guffey,  Owyhee 
county,  Idaho,  particularly  identified  by  a  large  lava  rock  island  near 
the  center  of  the  river,  and  which  point  is  called  Swan  Falls.  The  pur- 
pose for  which  the  appropriation  was  made  was  stated  in  the  notice  to 
be  "power  for  motive,  manufacturing,  mechanical,  electric  light,  elec- 
tric power,  and  other  useful  and  beneficial  purposes,  and  for  irrigation 
by  means  of  pumping  and  otherwise."  The  notice  further  stated  that 
the  water  was  to  be  diverted  by  means  of  a  dam,  or  else  two  canals  or 
conduits,  said  dam  to  be  constructed  across  the  river  at  Swan  Falls, 
particularly  describing  the  dam  site,  and  further  stating  that  the  water 
flowing  at  that  point  was  "to  be  used  for  power  for  motive,  manufactur- 
ing, mechanical,  electric  light,  electric  power  and  for  pumping  water 
for  irrigation  purposes  in  the  counties  of  Ada,  Canyon,  Owyhee,  El- 
more, Lincoln,  Cassia  and  other  places  in  Idaho" ;  that  plans  and  speci- 
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fications  of  the  dam  site  would  be  filed  with  the  state  engineer  of  Idaho 
as  required  by  law,  and  claiming  five  years  in  which  to  complete  the 
dam  or  canals.  In  May  following  Hutchinson  posted  and  caused  to 
be  recorded  in  the  office  of  the  recorder  of  the  county  another  similar 
notice  of  the  appropriation  of  the  same  waters  for  the  same  purposes, 
to  be  diverted  at  the  same  place,  and  that  such  diversion  was  to  be  by 
means  of  a  dam,  plans  and  specifications  of  which  would  be  filed  with 
the  state  engineer  of  Idaho,  and  designating  the  places  of  intended  use, 
and  further  expressly  stating  that  nothing;  therein  was  intended  as  a 
waiver  of  any  rights  claimed  in  his  previous  notice  of  January. 

The  appellant,  a  corporation  organized  and  existing  under  and  pur- 
suant to  the  laws  of  the  state  of  Kentucky,  having  acquired  Hutchin- 
son's rights,  commenced  and  completed  the  construction  of  a  dam  across 
the  river  at  the  point  indicated  in  the  notice,  plans  for  which  were  ap- 
proved by  the  state  engineer  as  required  by  a  statute  of  the  state,  there- 
by creating  a  head  of  19  feet  of  water,  and  installing  a  costly  power 
plant  not  only  of  great  present  capacity  but  one  intended  to  be,  and 
susceptible  of  being,  largely  increased.  WTiile  at  the  time  of  the  com- 
mencement of  this  suit,  and  at  the  time  of  its  trial  in  the  court  below, 
the  appellant  was  only  making  use  of  2,150  cubic  feet  per  second  of  the 
waters  of  the  river  in  the  operation  of  its  plant  and  the  running  of  the 
four  water  wheels  it  had  then  installed,  the  undisputed  evidence  shows 
that  in  the  construction  of  the  dam  provision  was  made  for  the  installa- 
tion of  12  more  wheels  of  like  capacity,  the  operation  of  which  would  re- 
quire practically  all  of  the  water  claimed.  The  evidence  also  shows  that 
Ae  cost  of  the  works  already  completed  exceeds  $350,000,  and  that  in 
the  making  of  that  large  expenditure  the  appellant  not  only  had  in 
view  additions  to  the  equipment  from  time  to  time  as  the  demand  for 
power  and  the  other  purposes  stated  should  arise,  in  the  development  of 
the  region  in  which  the  plant  is  located,  but  had  been  actively  engaged 
in  the  pursuit  of  its  intention  to  enlarge  the  plant  and  apply  all  of  the 
water  claimed  to  a  beneficial  use. 

A  statute  of  the  state  of  Idaho,  where  the  property  in  question  is 
situated,  approved  March  11,  1903  (Sess.  Laws  1903,  pp.  250-252), 
makes  provision  for  just  such  a  case.  Sections  38  and  41  of  that  stat- 
ute are  as  follows : 

••See  38.  In  allotting  the  waters  of  any  stream  by  the  district  court  according 
to  the  rights  and  priorities  of  those  using  such  waters,  such  allotment  shall 
be  made  to  the  use  to  which  such  water  is  beneficially  applied,  and  when  such 
water  ig  used  for  irrigation  the  right  confirmed  by  such  decree  or  allotment 
shall  be  appurtenant  to  and  shall  become  a  part  of  the  land  which  is  irrigated 
by  such  water.  Such  right  shall  pass  with  the  conveyance  of  such  land  and 
such  decree  shall  prescribe  the  land  to  which  such  water  shall  become  so  ap- 
portenant:  and  the  amount  of  water  so  allotted  shall  never  be  in  excess  of 
the  amount  used  for  beneficial  purposes  for  which  such  right  is  claimed ;  pro- 
Tided,  that  in  the  case  of  works  capable  of  diverting  more  water  than  is  ap- 
plied to  a  beneficial  purpose  at  the  time  the  rights  of  the  person  or  persons 
owning  or  using  such  works  are  adjudicated  by  the  court,  the  right  only  to 
the  water  beneficially  applied  at  the  time  of  making  such  allotment  shall  be 
confinned  by  the  court,  and  the  court  shall  ascertain  the  amount  of  water  which 
can  be  diverted  through  such  worlu  in  excess  of  such  quantity  beneficially 
applied,  and  shall  set  a  time  when  such  an  amount  shall  be  applied  to  the 
beneficial  purposes  for  which  it  is  intended,  which  time  shall  not  exceed 


Digitized  by  VjOOQIC 


10  79  C.  C.  A.  BBP0RT8. 

four  years  from  the  date  of  the  decree  Issued  by  such  court  under  such 
adjudication,  and  any  person  using  any  of  such  water  wliich  was  not  bene- 
ficially applied  at  the  time  of  such  adjudication  shall,  before  the  expiration 
of  the  time  set  for  such  beneficial  application,  make  proof  of  such  beneficial 
use  in  the  manner  provided  in  section  sey^i  (7)  of  this  act,  and  such  right, 
wh«i  confirmed  in  the  manner  provided  in  this  act,  shall  relate  to  the  priority 
established  by  such  court,  and  if  such  application  of  any  of  such  water  shall 
be  made  subsequent  to  such  date  then  the  priority  of  the  right  to  the  use  there- 
of shall  be  determined  In  the  manner  provided  In  section  eight  (8)  of  this 
act." 

"Sec  41.  All  rights  to  divert  and  use  the  waters  of  this  state  for  beneficial 
purposes  shall  hereafter  be  acquired  and  confirmed  under  the  provisions  of 
this  act ;  and  after  the  passage  of  this  act  all  of  the  waters  of  this  state  shall 
be  controlled  and  administered  in  the  manner  herein  provided,  and  all  acts 
or  parts  of  which  may  be  in  confiict  with  this  act  are  hereby  repealed." 

The  case  further  shows  that  at  the  low-water  stage  of  the  river,  which 
extends  from  August  to  November  of  each  year,  the  volume  of  water 
flowing  in  the  river  at  Swan  Falls  is  only  about  6,500  cubic  feet  per  sec- 
ond. On  the  west  side  of  the  river  is  Owyhee  county,  and  on  the  east 
side  is  Ada  county,  of  the  state  of  Idaho.  After  the  building  of  appel- 
lant's dam  and  the  consequent  raising  and  backing  of  its  waters  until  a 
head  of  19  feet  was  thereby  obtained,  the  defendants  and  one  F.  B. 
Whitin  filed  in  the  office  of  the  engineer  of  the  state,  pursuant  to  the 
provisions  of  a  statute  of  the  state,  two  applications  for  permission  to 
appropriate  certain  waters  of  the  river  for  power  purposes — one  for  a 
permit  to  appropriate  2,000  cubic  feet  per  second  to  be  diverted  from  the 
river  at  a  point  on  the  west  bank  thereof  in  Owyhee  county,  about  600 
feet  above  the  west  end  of  the  appellant's  dam,  and  to  be  conducted  to 
the  point  of  intended  use  on  the  same  bank  of  the  river  about  500  feet 
below  the  west  end  of  the  dam,  by  means  of  a  ditch  or  canal  65  feet  in 
width  at  the  bottom,  81  feet  in  width  at  the  water  line,  and  with  a  depth 
of  water  of  8  feet;  the  other  for  a  permit  to  appropriate  2,000  cubic  feet 
per  second  to  be  diverted  from  the  river  on  the  other  bank  thereof 
in  Ada  county,  about  400  feet  above  the  east  end  of  the  appellant's  dam, 
and  to  be  conducted  to  the  point  of  intended  use  on  the  same  bank  of 
the  river  about  500  feet  below  the  east  end  of  the  dam,  by  means  of  a 
ditch  or  canal  of  like  dimensions,  and  vnth  like  depth  of  water.  Whitin 
having  conveyed  all  of  his  interest  in  the  applications  and  permits  to 
the  defendant  Fraser,  and  the  state  engineer  having  returned  both  ap- 
plications to  the  defendants  for  the  purpose  of  correction,  and  having 
required  a  more  definite  and  certain  place  of  diversion  and  use  of  the 
waters  and  a  survey  of  the  proposed  ditches  or  canals  to  be  used  in 
connection  therewith,  the  defendants,  on  the  29th  of  November,  1904, 
returned  to  the  state  engineer  their  corrected  applications,  each  accom- 
panied by  a  plan  and  map  of  the  proposed  works  for  the  diversion  of 
the  waters,  on  which  day  the  state  engineer  approved  each  application 
and  granted  them  a  permit  to  appropriate  the  waters  applied  for,  and 
to  construct  the  proposed  works,  subject  to  the  limitations  and  condi- 
tions that  one-fifth  of  the  work  therein  specified  should  be  completed 
on  or  before  May  29,  1907,  that  the  whole  of  such  work  be  completed 
on  or  before  November  29,  1909,  and  that  the  time  for  the  proof  of 
the  beneficial  use  of  such  waters  extend  to  November  29,  1913.  Those 
permits,  with  the  maps  and  plans  accompanying  the  same,  were  record- 
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ed  in  the  records  in  the  office  of  the  state  engineer.  We  assume  that 
that  crfBcer  was  authorized  to  grant  the  permits  to  the  defendants  if 
they  did  not  interfere  with  any  vested  right  of  the  appellant.  If  they 
did  so  interfere,  then,  manifestly,  to  the  extent  of  such  interference 
they  were  and  are  invalid  and  of  no  effect. 

Smce  the  applications  of  the  defendants  and  accompanying  plans 
and  maps  show  that  the  point  of  diversion  of  the  waters  applied  for 
are  but  a  few  hundred  feet  above  the  appellant's  dam,  and  the  place 
of  their  intended  use  but  a  few  hundred  feet  below  it,  and  as  the  de- 
fendants' declared  purpose  of  use  is  that  of  power,  nothing  can  be 
plainer  than  that  their  sole  object  in  so  fixing  the  points  of  intended 
diversion  was  and  is  to  avail  themselves  of  the  power  created  by  the 
appellant's  dam.  If  such  use  of  the  waters  of  the  river  would  be  with- 
out injury  or  damage  to  the  appellant,  perhaps  it  could  not  justly  com- 
plain, but  the  record  before  us  leaves  no  room  to  doubt  that  sudi  diver- 
sion by  the  defendants  would  certainly  work  serious  damage  to  the 
appellant  and  very  likely  destroy  its  dam.  There  is  no  conflict  in  the 
testimony  upon  the  subject ;  indeed,  it  is  all  one  way.  We  extract  from 
the  testimony  of  the  witness  Wiley,  under  whose  directions  appellant's 
works  were  constructed.  Being  asked  to  state  what  effect  the  defend- 
ants' diversion  of  the  waters  covered  by  their  permits  would  have  upon 
the  appellant's  dam  and  power  plant,  the  witness  answered : 

"A.  The  constmction  of  a  canal  around  the  south  end  of  the  dam  would,  In 
my  (pinion,  result  eventually  in  its  destruction. 

"Q.  State  your  reasons  for  that  conclusion. 

"A.  At  this  end  of  the  dam  the  bed  rock  does  not  rise  above  the  level  of 
the  old  bed  of  the  river,  and  is  overlaid  by  a  mixture  of  boulders  and  fine 
earth  to  which  the  dam  is  Joined  as  securely  as  possible  under  such  condi- 
tions; and  the  defendants'  plans  show  a  very  large  canal  in  this  unstable 
material,  carrying  a  flow  of  5,000  cubic  feet  of  water  per  second  around  the 
abutment  of  the  dam,  so  close  as  to  be  practically  in  contact  with  it  Such 
a  canal  would  be  extremely  hard  to  maintain,  and  a  break  in  it  would  result 
in  rapid  erosion  and  the  establishment  of  a  new  channel  for  the  river  around 
the  south  end  of  the  dam,  lowering  the  water  to  somewhere  nearer  its  original 
level  Such  a  canal  would  also  act  as  an  effective  barrier  to  any  repairs 
that  it  might  be  necessary  to  make  to  the  dam,  and  in  this  way  also  would  be 
a  constant  menace.  The  dam  in  the  south  channel  is  of  the  rock-filled  crib 
type  and  is  filled  and  backed  by  material  taken  from  the  side  hill  adjacent  to 
the  south  abutment,  which  is  the  only  place  where  suitable  material  is  avail- 
able. It  is  necessary  to  have  free  access  to  this  material  In  order  to  main- 
tain the  dam,  and  a  quarry  filled  with  cars  and  derrick  is  maintained  here 
for  this  purpose,  and  has  been  used  every  year  since  the  completion  of  the 
dam.  The  construction  of  the  proposed  canal  would  prevent  the  use  of  this 
qnarry  and  will  Isolate  the  dam  from  all  material  needed  in  its  maintenance. 
The  proposed  canal  around  the  north  end  of  the  dam  would  be  a  menace 
to  the  safety  of  the  dam,  though  not  such  a  serious  one  as  that  around  the 
lonth  end ;  the  material  in  the  north  shore  being  of  a  firmer  nature,  though 
eren  here  we  were  not  able  to  make  a  complete  Junction  with  the  bed  rock. 
The  chief  objection  to  the  canal  at  this  end  is  the  obstacle  it  would  pre- 
sent to  the  operation  of  the  present  plant  and  its  prohibition  of  future  ex- 
tensions. The  property  of  the  company  is  located  in  a  narrow  canyon  700 
feet  below  the  general  level  of  the  country.  There  is  barely  room  on  the 
north  side  of  the  river  for  the  location  of  the  dwellings  necessary  for  the 
ttiploy^s  of  the  company  in  the  operation  of  its  plant,  and  a  canal  with  the 
proposed  capacity  of  5,000  cubic  feet  per  second,  as  shown  by  defendants'  map, 
wonld  take  away  practically  all  the  available  ground  in  the  vicinity  of  the 
complainant's  property.     Furthermore,  the  construction  of  both  canals,  as 
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proposed  by  the  defendants,  would  leave  the  property  of  the  complainant 
Isolated  from  the  mainland  by  canals  which  are  virtually  rivers  themselves, 
and  would  be  a  most  serious  obstacle  in  the  maintenance  and  operation  of  the 
plant 

**Q.  What  other  effect  would  the  diversion  of  the  amount  of  water  claimed 
by  the  defendants,  through  canals  at  each  end  of  the  complainant's  dam,  have 
upon  the  present  power  dam  of  the  complainant? 

"A.  The  diversion  around  the  south  end  of  the  dam  would  only  result  in 
reducing  the  head  acting  upon  the  water  wheels  by  the  lowering  of  the 
water  above  the  dam ;  but  the  diversion  around  the  north  end,  on  account 
of  the  condition  of  the  river  below,  would  result  In  not  only  reducing  the 
elevation  of  the  water  above  the  dam,  but  would  raise  the  elevation  of  the 
tall-water.  The  combined  effect  would  reduce  the  velocity  of  the  water 
wheels  to  such  an  extent  as  to  render  the  entire  equipment  of  water  wheels, 
gearing,  and  electric  generators  Inadequate  for  the  work  required,  and  it 
would  be  necessary  to  install  a  new  equipment  to  meet  the  new  conditions. 
Furthermore,  the  reduced  head  would  require  more  expensive  machinery  to 
produce  the  same  results,  and  would  also  require  the  use  of  a  much  larger 
volume  of  water. 

"Q.  What,  In  your  opinion,  has  been  the  effect  of  the  defendants*  applica- 
tion for  a  permit  to  divert  the  water  around  the  complainant's  dam,  upon 
the  value  of  complainant's  property? 

"By  Mr.  Fraser :  I  object  to  that  as  Immaterial,  Irrelevant,  and  Incompetent 
The  witness  has  not  shown  himself  competent  to  testify  as  to  that  question, 
and  It  Is  calling  for  a  conclusion  of  the  witness. 

"A.  It  has,  in  my  Judgment,  materially  decreased  the  value  of  complain- 
ant's property  by  suggesting  a  flaw  In  complainant's  title  and  making  It  dif- 
ficult. If  not  Impossible,  to  perfect  plans  for  the  extension  of  the  plant,  while 
there  exists  a  possibility  of  defendants'  right  to  divert  any  part  of  the  water 
aroimd  complainant's  dam.'* 

The  witness  Irwin,  who  it  appears  is  the  general  manager  of  the  com- 
plainant company,  after  specifying  the  various  mines  and  companies 
and  towns  and  parties  to  which  the  complainant  furnishes  power  and 
light,  and  the  various  steps  that  have  been  taken  by  the  complainant 
to  enlarge  its  plant  and  extend  its  operations,  being  asked  to  state  what 
effect  the  construction  of  defendants'  proposed  works  would  have  on 
the  dam  and  power  plant  of  the  complainant,  answered : 

"A.  I  think  the  construction  of  a  canal  on  the  Owyhee  county  side  would 
menace  the  property  so  seriously  in  my  opinion  that  It  would  practically 
destroy  it 

"Q.  Give  your  reasons. 

**A.  My  reasons  for  this  are  that  the  lava  reef  on  which  this  dam  rests 
does  not  run  at  right  angles  to  the  original  course  of  the  stream,  and  conse- 
quently the  waters  coming  over  the  spillway  are  forced  against  the  Owyhee 
county  bank,  and  this  causes  a  very  strong  eddy  to  be  formed  on  that  side 
of  the  river.  This  eddy  has  a  tendancy  to  erode  the  bank  back  of  the  abut- 
ment and  has  already  done  so.  In  June,  1903,  I  received  a  telephone  message 
from  the  superintendent  in  charge  of  the  power  plant  that  the  fill  back  oi 
this  abutment  was  washing,  and  that  It  was  necessary  to  take  some  Immediate 
steps  to  protect  the  dam.  I  took  a  shift  from  the  tunnel,  and  by  special 
conveyance  hurried  them  to  the  dam,  and  there  found  that  this  water  or  eddy 
had  washed  the  riprap  and  fill  back  of  the  abutment  on  the  Owyhee  county 
side  a  distance  of  about  four  feet,  and  was  still  washing  it  at  that  time. 
We  tried  to  fill  this  hole  which  the  eddy  had  cut,  and  found  that  up  to  a 
distance  of  about  16  feet  from  the  pier  we  could  fill  it,  but  from  there  on 
nothing  would  stay.  We  had  this  crew  of  men  put  In  one  rock  that  was 
practically  five  feet  square,  but  It  dropped  Into  that  hole  and  was  lost  to 
sight  and  apparently  had  no  effect  whatever.  The  erosive  action  of  the  water 
was  finally  stopped  at  that  point  by  putting  In  rails  and  holding  the  water 
that  way. 
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"By  Mr.  Nugent:    Q.  Sceel  rails? 

"A-  Well,  track  rails.  This,  of  course,  was  merely  a  temporary  expedient 
It  was  adopted  to  keep  the  water  from  washing  around  this  abutment  As 
soon  as  low  water  came  in  the  fall,  we  proceeded  to  put  in  timber  cribs  be- 
low this  abutment  and  had  them  filled  with  rock,  and  we  thought  we  had 
the  situation  well  under  control.  But  in  1904,  at  the  high-water  stage,  a 
telephone  message  from  the  power  plant  again  summoned  us  to  the  riyer,  as 
this  time  the  riprap  work  above  the  pier  was  being  cut  out  and  one  of  the 
bulkheads  In  the  crib,  which  was  put  in  the  preceding  summer,  had  been 
practically  cut  out  and  the  rock  settled  through  it  We  took  a  crew  of 
m^  and  had  them  working  probably  for  two  weeks  repairing  the  damage 
that  the  high  water  was  doing  at  that  time.  Up  above  the  dam  on  the 
Owyhee  county  side  there  Is  one  place  where  you  can  see  a  sink  hole  probably 
five  feet  in  diameter,  through  which  the  water  at  the  medium  stage  of  the  river 
runs.  Where  it  runs  to  we  don't  know,  but  we  were  afraid  of  it,  and  this 
year  we  are  having  that  excavated  and  a  crib  filled  with  rock  and  dirt 
built  above  the  dam  to  afCord  additional  protection  at  this  point  The  fact 
that  the  concrete  masonry  is  not  joined  to  rock  on  the  Owyhee  county  side, 
but  is  simply  tied  to  the  boulders  and  loose  ground  there,  makes  it  a  very 
difficult  point  to  hold ;  and,  from  the  force  of  the  water  that  I  have  witnessed 
and  had  a  little  experience  with  in  handling,  these  two  sets  of  difficulties 
that  we  have  had  during  the  high-water  period  have  convinced  me  that,  no 
matter  whether  all  the  men  you  could  get  and  all  the  money  that  you  could 
have  back  of  you  was  available,  nothing  would  prevent  the  destruction  of 
that  dam,  if  the  water  at  high-water  season  cut  around  the  south  pier. 

**Q.  What  would  be  the  effect  of  the  construction  of  such  a  canal  as  is 
contemplated  by  the  defendants? 

•*By  Mr.  Fraser:  I  object  to  that  for  the  reason  that  the  defendant  has 
not  shown  himself  competent  to  answer  the  question. 

"A.  It  would  cut  us  ofC  from  the  quarry  that  we  use  in  getting  the  fill  to 
make  these  repairs  that  we  use  in  the  high-water  season,  and  would.  In  my 
opinion,  be  very  apt  to  cause  erosion  there  that  would  practically  give  the  river 
a  new  channel  around  that  south  pier.    It  would  practically  destroy  the  dam. 

"Q.  From  your  knowledge  of  the  circumstances  there  and  the  condition  of 
the  soil,  could  such  canal  be  safely  constructed? 

"A.  I  don't  think  it  could.  On  the  north  side  of  the  dam  the  principal 
damage  would  be  the  lowering  of  the  head  and  cutting  our  power  house  off 
from  the  mainland.  In  addition  to  this  the  tail-water  at  this  side  would 
necessarily  raise  on  account  of  the  islands  which  lie  directly  below  on  the  Ada 
connty  or  north  side  of  the  river,  which  would  have  a-  tendency  to  back  the 
water  up  and  raise  the  tail-water  as  well  as  decreasing  the  efficiency  of  the 
machines." 

There  is  no  contradiction  of  this  testimony  in  the  record,  but,  on 
the  contrary,  other  evidence  therein  in  confirmation  of  it  In  the  opin- 
ion of  the  court  below  it  is  caid : 

There  is  one  proposition  involved  in  this  case  which  seems  clear.  The  com- 
plainant has  erected  a  dam  across  that  river,  by  which  it  creates  a  waterfall  of 
19  feet  where  practically  none  before  existed,  and  thereby  it  has  created  a 
power  for  its  plant.  This  19-foot  fall  exists  only  while  the  dam  is  filled  to 
the  top,  and,  of  course,  any  decrease  In  the  height  of  the  water  lessens  the 
power  and  efficiency  of  the  plant  accordingly.  The  complainant  is  entitled  to 
mch  protection  of  this  dam  that  the  water  In  it  shall  not  be  lowered  below 
the  19  feet  by  the  erection  of  any  other  works  by  any  other  parties." 

But  the  court  below  held  that,  inasmuch  as,  in  its  opinion,  there  was 
not  a  sufficient  showing  of  an  intention  on  the  part  of  the  defendants 
to  divert  the  water  claimed  by  them,  the  complainant  was  not  entitled 
to  any  injunction. 

We  agree  with  the  court  below  that  the  appellant  is  entitled  to  main- 
t^n  the  head  of  water  created  by  the  dam,  for  the  reason  that  it  was, 
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as  against  the  defendants,  the  prior  appropriator,  and  because  the  un- 
disputed evidence  shows  that  any  decrease  in  the  height  of  the  water 
must  necessarily  lessen  the  power  and  efficiency  of  the  appellant's 
plant.  But  there  is  another  reason,  equally  potent,  why  the  defendants 
are  not  entitled  to  make  the  diversion  of  the  waters  claimed  by  them 
in  pursuance  of  the  permits  granted  to  them.  The  uncontradicted 
evidence  clearly  shows  that  the  diversion  of  the  waters  claimed  by  the 
defendants  by  means  of  the  contemplated  canals  and  ditches,  in  such 
close  proximity  to  the  appellant's  dam,  would  not  only  seriously  en- 
danger its  security,  but  very  likely  work  its  destruction.  That  fact  of 
itself  would  necessarily  work  irreparable  injury  to  the  appellant,  for 
the  uncertainty  in  respect  to  the  stability  of  the  appellant's  works  and 
the  continuing  danger  of  their  destruction  would  not  only  necessarily 
depreciate  the  value  of  them,  but  practically  put  an  end  to  the  appel- 
lant's contemplated  enlargement  and  extension  of  its  plant.  We  there- 
fore entertain  no  doubt  that  the  appellant  is  entitled  to  an  injunction 
protecting  it  against  the  diversion  of  the  waters  claimed  by  the  defend- 
ants in  pursuance  of  the  permits  granted  to  them  by  the  state  of  Idaho,, 
if  the  case  sufficiently  shows  the  purpose  of  the  defendants  to  commit 
the  wrongs  complained  of.  The  court  below  was  of  the  opinion  that 
it  did  not,  relying  in  its  opinion  upon  what  is  said  in  section  198  of 
Kerr  on  Injunctions,  and  upon  this  quotation  from  the  opinion  of  the 
court  in  the  case  of  Church  v.  Maschop,  10  N.  J.  Eq.  57 : 

"The  court  cannot  grant  an  Injunction  to  allay  the  fears  and  apprehensions 
of  individuals.  They  must  show  the  court  that  the  alcts  against  which  they 
ask  for  protection  are  not  only  threatened,  but  will  in  all  probability  be  com- 
mitted to  their  injury." 

The  section  from  Kerr  on  Injunctions  is  as  follows: 

••The  mere  prospect  or  apprehension  of  injury,  or  the  mere  belief  that  the  act 
complained  of  may  or  will  be  done,  is  not  sulhcient ;  but,  if  an  intention  to  do- 
the  act  complained  of  can  be  shown  to  exist,  or  if  a  man  insists  on  his  right 
to  do,  or  begins  to  do,  or  threatens  to  do,  or  gives  notice  of  his  intention  to 
do,  an  act  which  must.  In  the  opinion  of  the  court,  if  completed,  give  a  ground 
of  action,  there  is  a  foundation  for  the  exercise  of  the  jurisdiction.  The  mere 
denial  of  a  man  of  his  Intention  to  do  an  act  or  to  Infringe  a  right  will  not 
prevent  the  court  from  interfering ;  but,  if  a  man  asserts  positively  that  it  is 
not  his  intenlon  to  do  a  certain  act  or  infringe  a  certain  right,  and  there  is 
no  evidence  to  show  any  intention  on  his  part  to  do  the  act  or  InfringQ  the 
right,  the  court  will  not  interfere." 

We  find  no  fault  with  the  law  as  thus  declared,  but  are  of  the  opin- 
ion that  the  record  in  the  present  case  not  only  shows  the  intention  on 
the  part  of  the  defendants  to  commit  the  acts  complained  of,  but  that 
even  in  their  answer  they  do  not  make  any  unqualified  denisd  of  such 
intention.  The  bill  charges  that  the  defendants,  against  the  complain- 
ant's will  and  in  violation  of  its  rights,  threaten  and  intend  to  commence 
the  construction  of  the  canals  of  the  dimensions  indicated  in  the  per- 
mits issued  to  them,  and  in  accordance  with  the  plans  annexed  thereto^ 
for  the  purpose  of  diverting  2,000  cubic  feet  of  the  waters  of  the  river 
around  each  end  of  the  complainant's  dam.  In  their  answer  the  de- 
fendants do  not  make  any  unqualified  denial  of  such  intention  and  pur- 
pose on  their  part,  but  aver; 
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"That  tbey  and  their  predecessors  in  Interest,  in  securing  the  permits  re- 
ferred to  in  the  complainant's  bill,  and  which  are  relied  upcm  by  these  defend- 
ants for  their  rights  and  privileges  in  the  premises,  acted  in  good  faith  and 
with  the  sole  object  and  purpose  of  acquiring  the  right  to  use  the  unappro- 
priated wdters  of  Snake  river  at  said  point  to  the  extent  of  4,000  cubic  feet 
and  of  maturing  plans  for  power  plant  and  financing  said  proposition  so  as  to 
conduct  said  power  to  Boise  City  and  other  places  for  sale  for  mechanical, 
lighting^  and  other  purposes.  These  defendants  aver  that  so  fair  these  de- 
fendants have  proceeded  no  farther  than  to  comply  with  the  laws  of  the  state 
of  Idaho  with  reference  to  securing  said  permits  from  the  state  engineer,  which 
permits  have  been  duly  and  regularly  granted;  that  said  defendf^nts  do  not 
purpose  or  intend  to  go  upon  said  ground  of  the  complainant  or  attempt  to 
construct  said  canals  or  in  any  manner  interfere  with  said  premises  until  they 
bare  filed  their  suit  in  condemnation  for  a  right  of  waly  for  its  said  canal  and 
the  right  to  use  said  property,  which  will  not  be  done  for  some  four  or  five 
months,  as  defendants  are  now  engaged  in  matters  connected  with  the  said  buBl-i^ 
nees  solely,  aside  from  the  work  upon  the  ground  such  as  financing  said  propo- 
sition, which  matters  are  now  well  advanced ;  that  in  aill  matters  relative  to 
defendants'  rights  they  intend  to  proceed  by  legal  methods  and  in  an  orderly 
way,  and  will  not  in  any  erent  attempt  work  upon  said  ground  or  attempt  to 
divert  said  water,  or  to  initiate  the  construction  of  said  cabals  until  permitted 
•0  to  do  by  a  court  having  Jurisdiction  of  matters  relative  to  proceedings  in 
condemnation,  and  will  proceed  alone  in  accordance  with  the  laws  and  statutes 
of  this  state  relative  to  acquiring  rights  by  condemnation.  Defendants  allege 
that  they  do  not  intend  to  trespass  upon  said  premises  or  in  any  way  interfere 
with  the  complainant's  free  and  uninterrupted  use  of  said  waters  until  their 
rights  have  been  determined." 

Inasmuch  as  the  condemnation  proceedings  here  referred  to  are  for 
the  rights  of  way  for  the  canals  indicated  on  the  plans  annexed  to  the 
pcmiits,  it  appears  from  the  defendants'  own  answer  that  they  intend 
to  commit  the  acts  complained  of,  and  insist  upon  their  light  to  do 
so.  These  threatened  acts  of  the  defendants  would,  according  to  the 
evidence,  necessarily  lessen  the  efficiency  of  the  complainant's  plant, 
bo  continuing  in  their  nature,  and  be  very  likely  to  absolutely  destroy 
its  dam,  and  as  a  consequence  its  entire  plant.  An  injunction  lies  to 
restrain  threatened  permanent  interference  with  water  rights  (Angel 
on  Water  Courses,  §  444  et  seq.),  and,  whenever  there  is  a  threat  and 
intent  to  wrongfully  enter  upon  another's  real  property  and  to  take 
permanent  possession  thereof  and  effect  a  permanent  lodgment  there, 
the  threatened  injury  is  "irreparable  in  itself,  and  the  insolvency  of  the 
intruder  or  the  actual  damage  which  may  ensue  is  immaterial."  More 
V.  Massini,  32  Cal.  595 ;  Richards  v.  Dower,  64  Cal.  62,  28  Pac.  113 ; 
Crescent  City  Wharf  &  Lighter  Co.  v.  A.  M.  Simpson,  77  Cal.  290, 
19  Pac.  426.  Although  it  appears  that  the  appellant  is  the  owner  of 
the  lands  through  which  the  defendants  propose  to  build  their  canals, 
and  therefore  would  necessarily  be  the  par^  defendant  to  such  con- 
demnation proceedings,  it  is  manifest  that  its  equitable  rights  could 
not  be  there  fully  protected,  if  protected  at  all.  Where  such  is  the  case, 
it  is  well  settled  tiiat  a  remedy  afforded  by  an  action  at  law  is  no  bar 
to  the  maintenance  of  a  suit  in  equity.  Kilboume  v.  Sunderland,  130 
U.  S.  505,  9  Sup.  Ct  694,  32  L.  Ed.  1005 ;  Boyce  v.  Grundy,  3  Pet. 
210,  7  L.  Ed.  655 ;  Southern  Pacific  Railroad  Co.  v.  U.  S.,  133  Fed. 
651,  66  C.  C.  A.  581,  and  cases  there  cited. 

Our  conclusion  is  that  the  appellant  is  entitled  to  an  injunction  re- 
straining the  defendants  from  making  the  diversions  of  the  waters 
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covered  by  the  permits  issued  to  them  at  the  points  or  through  the 
ditches  or  canals  indicated  on  the  plans  accompanying  them,  and  from 
any  diversion  of  the  waters  of  the  river  that  will  interfere  with  the 
head  of  water  created  by  the  appellant's  dam,  or  in  any  way  injure  or 
destroy  its  works. 

We  are  further  of  the  opinion  that  the  court  below  should,  in  accord- 
ance with  the  provisions  of  the  statute  of  Idaho  above  quoted,  have 
by  its  decree  fuced,  within  the  limits  of  the  appellant's  appropriation, 
the  amount  of  water  which  can  be  diverted  by  its  works,  and  should 
have  fixed  a  time  not  exceeding  four  years  from  the  date  of  the  decree 
within  which  the  remainder  of  the  water  covered  by  the  appellant's 
appropriation,  not  already  applied  to  beneficial  use,  should  be  so  ap- 
plied. That  such,  in  the  opinion  of  the  court  below,  was  the  appel- 
lant's right  under  the  statute  of  Idaho  appears  from  this  clause  of  its 
opinion : 

"Beyond  question,  under  our  laws,  a  party  may  be  protected  in  the  use  of 
all  the  water  he  actually  appropriates  and  uses,  even  if  it  be  every  drop  that 
flows  in  as  great  a  river  as  the  Snake.  Not  only  that,  but  when  he  has  used  but 
a  part  of  what  he  claims,  he  will  be  allowed  a  reasonable  time  to  make  use  of 
the  balance,  provided  he  shows  by  his  work  and  Improvements  good  faith  in 
reducing  all  he  claims  to  his  actual  use." 

In  the  opinion  of  the  court  below  there  is  no  indication  of  any  lack 
of  good  faith  on  the  part  of  the  appellant,  nor  do  we  discover  any  in 
the  evidence.  Yet  the  court  below  refused  to  award  appellant  the 
relief  contemplated  by  the  provisions  of  the  statute  above  quoted,  and 
confined  the  relief  given  to  the  quieting  of  the  appellant's  title,  as 
against  the  claims  of  the  defendants,  to  the  2,150  cubic  feet  per  second 
of  the  waters  of  the  river  already  applied  by  it  to  a  beneficial  use. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  court  below  for  further  proceedings  in  accordance  with 
views  above  expressed. 


(148  Fed.  968.) 

KNUD8EN-FERGUS0N  FRUIT  CO.  V.  MICmGAN  CENT.  R.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  5,  1906.) 

No.  2,378. 

1.  Cabbiers— Raiuioads   Engaged  in  Interstate  Commebcb— Sciiedum:   of^ 
Rates. 

Semble,  that  a  railroad  company  engaged  in  interstate  commerce  in  its 
schedules  of  rates  and  classifications  filed  with  the  Interstate  Commerce 
Commission  pursuant  to  Act  Feb.  4,  1887,  c.  104,  §  6,  24  Stat  380  [U.  S^ 
Oomp.  St  1901,  p.  3156],  may  state  separately  its  rate  for  the  carriage  of 
ordinary  commodities  of  a  particular  class  and  its  charge  for  icing  cars 
when  commodities  of  the  same  class  are  of  a  character  requiring  to  be 
shipped  under  refrigeration,  and  that  its  collection  of  both  charges  when 
refrigeration  is  used  is  lawful,  provided  they  are  each  reasonable  and  dio- 
not  coyer  double  compensation  for  the  same  serrice. 
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1  Sami— Action  tob  Damages  bt  Shifpeb— Grounds  of  Recovebt. 

To  support  an  action  by  a  shipper  against  a  carrier  under  section  8  of 
the  hiterstate  commerce  act  (Act  Feb.  4,  1887»  c.  104,  24  Stat  382  [U.  S. 
Comp.  St  1901,  p.  3159]),  he  must  show  either  that  there  has  been  some  un- 
reasonable or  excessive  charge  imposed  or  some  unlawful  discrimination 
practiced  against  him  by  which  he  has  been  pecuniarily  damaged,  and  he 
cannot  recover,  on  a  merely  technical  construction  of  the  law,  because.  In 
addition  to  the  ordinary  scheduled  rate,  an  extra  charge  for  icing  serv- 
ice, also  shown  by  the  schedules,  but  separately,  has  been  collected 
from  him,  where  such  charge  is  not  shown  to  be  unreasonable  and  has 
Dot  been  so  held  by  the  Interstate  Ck>nimerce  Commission. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

The  fruit  company  sued  the  Michigan  Central  Railroad  Company  to  recover 
the  sum  of  $27  claimed  to  have  been  unlawfully  exacted  for  the  icing  of  a  car 
load  of  grapes  shipped  from  Matawan,  Mich.,  to  Duluth,  Minn.,  and  the 
fiutber  sum  of  $500  as  a  reasonable  attorney's  fee.  The  grapes  were  trans- 
ported over  the  Michigan  Central  Railroad  from  Matawan  to  Chicago,  and 
tbaice  over  the  Chicago,  Milwaulcee  &  St  Paul  Railroad  to  Duluth.  It  was 
charged  in  the  complaint  that  the  railroad  companies  had  duly  filed  their 
Joint  sdiedules  of  rates  with  the  Interstate  Commerce  Commission,  as  required 
by  the  act  to  regulate  commerce  approved  February  4,  1887  (Act  Feb.  4,  1887, 
cl04, 1 e,  24  Stat  380  [U.  S.  Comp.  St  1901,  p.  3156]),  and  the  acts  amendatory 
thereof,  and  that  the  rate  specified  in  the  schedules  was  48  cents  per  100 
poimds  of  grapes  for  receiving,  handling,  transporting,  caring  for  in  transit, 
and  safely  delivering,  when  transported  in  car  load  lots,  from  Matawan,  Mich., 
to  Duluth,  Minn.,  and  that  this  rate  purported  to  cover  all  charges  of  every 
kind  and  description,  and  that  there  was  nothing  in  the  schedules  indicating 
an  additional  charge  for  icing  in  transit ;  that  the  defendaot  company  entered 
open  the  bill  of  lading  as  advance  charges  its  proportion  of  the  published 
tliroQgh  rate,  and  in  addition  thereto  the  sum  of  $27  for  the  icing  of  the  car 
in  which  the  grapes  were  shipped,  and  that  when  the  car  reached  its  destina- 
tion at  Duluth  the  plaintifC  paid  the  entire  amount  of  charges,  but  that  the 
item  in  controversy  was  paid  under  protest  and  duress.  It  was  further  char- 
ged in  the  complaint  that  the  exaction  of  the  charge  for  Icing  or  refrigeration 
was  collected  without  warrant  of  law  and  contrary  to  the  provisions  of  the  acts 
to  regulate  conmierce,  and,  further,  that  it  was  unjust  and  unreasonable. 
There  were  received  in  evidence  at  the  trial  oopies  of  the  docuntents  filed  with 
the  Interstate  Commerce  Commission  as  required  by  the  act  of  Congress.  One 
was  a  schedule  of  class  rates  which  showed  the  through  rate  from  Matawan 
to  Duluth  for  second-class  freight  to  be  48  cents  per  100  pounds.  This 
schedule  contained  a  reference  to  the  official  classification.  The  latter,  also 
filed  with  the  commission,  rated  grapes  in  car  load  lots  as  second-class,  and  it 
contained  an  express  provision  that  grapes  and  certain  other  fruits  mentioned, 
not  forwarded  in  pick-up  cars,  would  be  subject  to  an  additional  charge  for 
idng  at  a  minimum  rate  of  $2.50  per  ton  of  2,000  pounds,  fractions  of  a  ton 
proportionately.  Another  contained  special  rulings  affecting  rates  and  official 
<Sa88iflcation,  and  among  them  was  a  provision  that  the  regular  transporta- 
tion rate  did  not  include  the  charge  for  icing,  and  that  for  the  latter  service 
there  would  be  imposed  a  minimum  charge,  upon  shipments  of  grapes  and  other 
fruits,  of  $2.50  per  ton,  fractions  proportionately.  There  was  also  a  supple- 
njent  to  the  sheet  of  special  rulings  which  provided  that  "the  rates  herein 
named  are  subject  to  the  weights,  rules,  conditions,  and  special  instructions 
of  the  official  classification,"  etc.  All  of  these  documents  were  connected  to- 
gether by  appropriate  references.  It  apeared  from  the  evidence  that  by  a 
general  arrangement  with  the  defendant  company  the  refrigerator  car  In  which 
we  grapes  were  shipped  was  furnished  and  the  icing  done  by  another  corpora- 
tion, known  as  the  "Armour  Car  Lines,"  and  that  the  latter  received  from  the 
aefendant  the  charge  for  icing,  which  was  billed  as  an  advance  charge  and  col- 
lected from  the  plaintiff  by  the  connecting  carrier  at  Duluth.  The  arrangement 
with  the  Armour  Car  Lines  was  such  that  no  other  refrigerator  cars  than  those 
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belonging  to  It  could  be  used  In  that  traffic,  and  no  one  else  could  perform  the 
icing  service.  At  the  conclusion  of  the  evidence  the  trial  court  directed  a  ver- 
dict for  the  defendant,  and.  Judgment  being  rendered  accordingly,  the  plaintiff 
prosecuted  this  proceeding  in  error. 

Roger  S.  Powell,  for  plaintiff  in  error. 

C.  A.  Severance  (Frank  B.  Kellogg  and  Robert  E.  Olds,  on  the 
brief),  for  defendant  in  error. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

It  should  be  observed  at  the  outset  that,  although  the  plaintiff 
charged  to  the  contrary  in  its  complaint,  the  schedules  published  and 
on  file  with  the  Interstate  Commerce  Commission  clearly  showed  that 
the  specified  rate  for  transportation  of  tfie  grapes  did  not  include,  and 
was  not  intended  to  include,  any  charge  for  the  icing  of  the  car  in 
transit.  As  shown  by  those  schedules,  there  was  a  separate  and  distinct 
charge  for  icing  in  addition  to  the  transportation  rate.  There  was 
no  proof  at  the  trial  that  the  charge  collected  for  icing  the  refrigerator 
car  in  which  the  grapes  were  shipped  was  not  a  just  and  reasonable 
one  for  that  particular  service ;  nor  proof  that  the  freight  rate  from 
the  point  of  shipment  in  Michigan  to  the  destination  in  Minnesota 
which  was  charged  and  collected  was  not  a  just  and  reasonable  rate 
for  the  transportation  of  the  grapes,  considermg  that  service  as  sepa- 
rate and  apart  from  the  icing  of  the  car.  In  other  words,  there  was 
no  proof  that  the  sums  of  money  exacted  of  and  paid  by  the  plaintiff 
were  unjust  and  unreasonable  charges  for  the  services  performed, 
whether  regarded  separately  or  in  the  aggregate.  Again,  there  was  no 
proof  that  the  amounts  demanded  by  Sie  defendant  and  paid  by  the 
plaintiff  were  in  excess  of  the  rates  and  charges  separately  specified 
in  the  schedules  filed  with  the  commission ;  nor  was  it  claimed  that  the 
railroad  company  was  guilty  of  discrimination  against  the  plaintiff  by 
the  performance  for  others  of  like  and  contemporaneous  services  for 
a  less  compensation. 

We  will  assume,  without  considering  the  question,  that  the  payment 
of  the  charge  imposed  for  the  icing  of  plaintiff's  car  of  grapes  was 
made  under  such  circumstances  as  would  entitle  it  to  recover,  did  it 
otherwise  have  a  cause  of  action,  although  in  a  case  quite  similar  the 
Circuit  Court  of  App)eals  of  the  Seventh  Circuit  held  that  a  payment 
by  the  same  plaintiff  was  voluntarily  made  and  that  therefore  there 
could  be  no  recovery.  Knudsen-Ferguson  Fruit  Company  v.  Railway 
Company,  79  C.  C.  A.  483, 149  Fed.  973. 

The  plaintiff  contends  in  effect  that  at  common  law  it  is  the  duty 
of  a  conmion  carrier  to  provide  adequate  and  suitable  facilities  for 
the  transaction  of  the  business  in  which  it  is  engaged ;  that  its  duty  of 
transportation  comprises,  not  only  the  reception,  Sie  carriage,  and  the 
delivery  of  the  property  intrusted  to  it,  but  also  that  measure  of  pro- 
tection and  care  during  transit  which  its  known  characteristics  de- 
mand ;  that  when  it  holds  itself  out  as  a  carrier  of  perishable  commod- 
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ities,  that  can  only  be  moved  in  refrigerator  cars  and  under  refrigera- 
tion, and  invites  and  accepts  traffic  of  that  character,  its  duty  keeps 
pace  with  the  necessities  of  the  business,  and  it  must  not  only  fur-, 
nish  suitable  cars,  but  also  the  refrigeration  of  the  same  during  transit  ; 
that,  although  the  carrier  leases  the  equipment  or  contracts  with  an- 
other corporation  to  furnish  it  and  perform  the  incidental  service,  no 
new  or  independent  element  is  injected  into  the  relation  between  the 
shipper  and  the  carrier  that  affects  or  impairs  the  full  responsibility  of 
the  latter;  that  a  charge  for  the  necessary  icing  of  a  refrigerator  car 
in  which  a  perishable  commodity  is  transported  is  a  charge  imposed 
for  a  service  which  it  is  the  duty  of  the  carrier  to  perform  as  part  of 
its  duty  of  transportation. 

With  the  foregoing  as  a  premise,  the  plaintiff  further  contends,  in 
effect,  that  under  the  act  to  regulate  commerce,  approved  February  4, 
1887,  and  the  amendments  thereof,  a  transportation  rate  is  single  and 
indivisible,  and  embraces  compensation  for  services  of  every  kind  and 
character  that  a  railroad  company  is  required  to  perform  as  a  neces- 
sary incident  to  its  contract  of  carriage,  and  that  it  was  therefore  un- 
lawful for  the  defendant  and  its  connecting  carrier  to  segregate  the 
rate  and  to  specify  in  the  tariff  schedules  a  charge  for  the  icing  of  re- 
frigerator cars  separately  from  the  ordinary  rate  of  transportation  for 
second  class  freight  from  Matawan,  Mich.,  to  Duluth,  Minn.  It  may 
well  be  admitted  that,  if  a  railroad  company  promulgates  a  rate  which 
justly  and  reasonably  compensates  for  the  entire  service  it  is  required 
to  perform,  it  cannot  exact  additional  compensation  by  also  naming 
one  of  the  services  which  is  an  essential  and  integral  part  of  its  duty 
of  transportation  and  affixing  to  it  a  distinct  and  separate  rate.  But 
assuming,  without  deciding,  that  a  railroad  company  may  be  required 
to  furnish  ice  for  refrigerator  cars  and  to  maintain  refrigeration  dur- 
ing transit,  it  is  not  dear  that  a  reasonable  charge  for  that  service  may 
not  be  scheduled  separately  from  the  rate  for  ordinary  transportation, 
provided,  of  course,  no  part  of  one  is  covered  in  the  other. 

Section  6  of  the  act  of  February  4,  1887,  provides : 

•TThat  every  common  carrier  subject  to  the  provisions  of  this  act  shall  print 
and  keep  open  to  public  Inspection  schedules  showing  the  rates  and  fares  and 
charges  for  the  transportation  of  passengers  and  property  which  any  such 
cooimon  carrier  has  established  and  which  are  in  force  at  the  time  upon  its 
route.  The  schedules  printed  as  aforesaid  by  any  such  common  carrier  shall 
Idainly  state  the  places  upon  its  railroad  between  which  property  and  pas- 
Bengers  will  be  carried,  and  shall  contain  the  classification  of  freight  in  force 
and  shall  also  state  separately  the  terminal  charges  dnd  any  rules  or  regula- 
tions which  in  any  wise  change,  affect,  or  determine  any  part  or  the  aggr^ate 
of  snch  aforesaid  rates  and  fares  and  charges." 

Provision  is  also  made  for  the  establishment  of  joint  tariffs  over  con- 
tinuous lines  or  routes  operated  by  more  than  one  carrier  and  the  filing 
of  the  same  with  the  commission,  and  that : 

"It  shall  be  unlawful  for  any  common  carrier,  party  to  any  joint  tariff,  to 
eliarge,  demand,  collect  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  the  transportation  of  persons,  or  property  or  for  any 
aerrlces  in  connection  therewith  between  any  points  as  to  which  a  Joint  rate, 
fare  or  charge  \a  named  thereon,  than  is  specified  in  the  schedule  filed  with  the 
oommission  In  force  at  the  time." 
TOaOA.— 4 
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It  IS  also  provided  that: 

''The  commission  may  determine  and  prescribe  the  form  in  which  the  sched- 
ules required  by  this  section  to  be  kept  open  to  public  inspection  shall  be  pre- 
pared and  arranged  and  may  change  the  form  from  time  to  time  as  shall  be 
found  expedient" 

It  at  least  seems  to  have  been  recognized  by  Congress  that  there 
may  properly  be  rules  or  regulations  which  m  some  wise  change, 
affect,  or  determine  a  part  or  the  aggregate  of  the  scheduled  rates 
and  charges,  and  there  is  nothing  in  the  act  clearly  indicating  that  the 
rate  or  charge  for  every  service  must  be  included  in  one  specified  sum. 
It  is  true  that  in  Covington  Stockyards  Co.  v.  Keith,  139  U.  S.  128, 
135,  11  Sup.  Ct.  461,  463,  36  L.  Ed.  73,  the  court  said: 

"A  carrier  of  live  stock  has  no  more  right  to  make  a  special  charge  for  mere- 
ly receiving  or  merely  delivering  such  stock,  in  and  through  stockyards  pro- 
vided by  itself,  in  order  that  it  may  properly  receive  and  load,  or  unload  and 
deliver,  such  stock,  than  a  carrier  of  passengers  may  make  a  special  charge  for 
the  use  of  its  passenger  depot  by  passengers  when  proceeding  to  or  coming 
from  its  trains,  or  than  a  carrier  may  charge  the  shipper  for  the  use  of  its 
general  freight  depot  in  merely  delivering  his  goods  for  shipment,  or  the  con- 
signee of  such  goods  for  its  use  in  merely  receiving  them  there  within  a  rea- 
sonable time  after  they  are  unloaded  from  the  cars.  If  the  carrier  may  not 
make  such  special  charges  In  respect  to  stockyards  which  itself  owns,  main- 
tains, or  controls,  It  cannot  invest  another  corporation  or  company  with  au- 
thority to  Impose  burdens  of  that  kind  upon  shippers  and  consignees.  The 
transportation  of  live  stock  begins  with  their  delivery  to  the  carrier  to  be  load- 
ed upon  its  cars,  and  ends  only  after  the  stock  is  unloaded  and  delivered,  or  of- 
fered to  be  delivered,  to  the  consignee,  if  to  be  found,  at  such  place  as  admits 
of  their  being  safely  taken  Into  possession." 

But  in  that  case,  which  arose  before  the  passage  of  the  interstate 
commerce  act,  the  conduct  of  the  railroad  company  that  was  com- 
plained of  resulted  in  the  imposition  of  a  charge  for  the  use  of  facili- 
ties for  the  unloading  of  live  stock  and  delivery  to  the  consignee  in 
addition  to  the  customary  and  legitimate  charges  for  transportation 
which  were  assumed  to  be  in  themselves  fully  compensatory. 

In  Interstate  Commerce  Commission  v.  Railroad,  186  U.  S.  320,  22 
Sup.  Ct.  824,  46  L.  Ed.  1182,  the  court  upheld  the  right  of  the  rail- 
roads to  make  a  distinct  charge  from  the  point  of  shipment  to  Chicago, 
and  a  separate  terminal  charge  for  delivery  to  the  stockyards  in  that 
city,  which  was  a  point  beyond  their  lines ;  but,  because  it  did  not  arise 
in  the  case,  the  court  declined  to  express  an  opinion  upon  the  question 
whether  the  rule  would  be  applicable  to  terminal  services  by  a  carrier 
upon  its  own  line  which  it  was  obliged  to  perform  as  a  necessary  inci- 
dent to  its  contract  to  carrv. 

In  Walker  v.  Keenan,  19  C.  C.  A.  668,  73  Fed.  755,  the  court,  in 
discussing  the  Keith  Case,  said  there  was  no  reason  why  the  comp)en- 
sation  of  a  carrier  should  not  be  apportioned  if  the  public  convenience 
were  subserved  thereby,  but  that  since  the  passage  of  the  interstate 
commerce  law  the  apportionment  should  be  specified  in  the  tariff  sched- 
ules for  the  information  of  shippers. 

So  far  as  the  accomplishment  of  the  great  purposes  of  the  inter- 
state commerce  act  is  concerned,  it  would  not  seem  to  be  very  material 
whether  charges  for  icing  are  fixed  at  a  specified  rate  per  ton  of  ice 
furnished  and  therefore  separately  stated  in  the  schedules,  or  measured 
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according  to  the  weight  of  the  commodity  subject  to  refrigeration  and 
the  distance  of  transportation,  in  which  event  they  might  be  more  easily 
covered  into  the  transportation  rate.  The  former  method  would  prob- 
ably result  in  a  closer  approximation  of  charge  imposed  to  value  of 
service  performed,  and  be  more  adjustable  to  the  variable  conditions  of 
the  seasons  and  the  demands  of  the  shippers,  while  the  latter  might  the 
better  conduce  to  simplicity  in  the  schedules.  Which  should  be  adopted 
would  seem  to  be  a  question  of  practice  and  expediency,  rather  than 
one  of  law. 

The  Interstate  Commerce  Commission,  not  considering  that  the 
question  was  foreclosed  by  any  provision  of  the  act  of  Congress,  has 
thus  expressed  its  views: 

"There  are  at  least  three  methods  which  may  be  adopted  by  the  carrier  in 
imposing  such  charges.  It  may  charge  for  the  ice  actually  u^ed  at  so  much  per 
ton :  it  may  charge  for  the  service  of  refrigeration  at  so  much  per  car,  what- 
ever the  quantity  of  ice  consumed  may  be ;  or  it  may  charge  at  a  rate  by  the 
hundred  pounds,  when  property  moves  under  refrigeration.  All  these  different 
systems  have  their  advantages  and  disadvantages.  Some  witnesses  were  in 
favor  of  one  system,  some  of  another.  It  is  not  within  the  province  of  this 
coramission  to  prescribe  the  method  which  shall  be  adopted,  so  long  as  the 
price  charged  the  shipper  is  fair." 

This  was  said  in  a  cause  pending  before  the  commission  involving 
the  very  practice  now  challenged  by  the  plaintiff.  11  Int.  Com.  Com'n 
R.  129,  141.  The  commission  disposed  of  the  complaint  against  the 
Michigan  Central  Railroad  Company,  the  defendant  here,  by  stating 
that  it  had  purchased  its  own  refrigerator  equipment  and  would  in  th  e 
future  charge  $2.50  per  ton  for  the  ice  actually  consumed,  and  con- 
cluding:- 

**We  have  found  that  this  is  a  reasonable  price  and  that  company  should 
therefore  be  dismissed  from  this  proceeding." 

In  various  other  instances  the  commission  has  made  rulings  as  to 
the  reasonableness  of  icing  charges  that  were  separated  from  the  trans- 
portation rate  in  the  schedules.  The  Truck  Farmers'  Case,  6  Interst. 
Com.  Com'n  R.  295 ;  The  Citrus  Fruit  Case,  9  Interst.  Com.  Com'n 
R.  182;  Id.,  10  Interst.  Com.  Com'n  R.  590,  608;  The  Michigan 
Fruit  Case,  10  Interst.  Com.  Com'n  R.  360. 

But,  even  if  it  could  be  said  that  the  defendant  violated  the  pro- 
visions of  the  act  of  Congress  (Act  Feb.  4,  1887,  c.  104,  §  8,  24  Stat. 
382  [U.  S.  Comp.  St.  1901,  p.  3159]),  by  dividing  its  rate  and  sepa- 
rately specifying  a  charge  for  icing,  it  does  not  follow  that  plaintiff 
has  made  a  case.  This  action  was  brought  under  the  eighth  section 
of  the  act : 

"That  in  case  any  common  carrier  subject  to  the  provisions  of  this  act  shall 
to,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter  or  thing  in  this 
»ct  prohibited  or  declared  to  be  unlawful,  or  shall  omit  to  do  any  act,  matter 
or  thing  in  this  act  required  to  be  done,  such  common  carrier  shall  be  liable 
to  the  person  or  persons  injured  thereby  for  the  full  amount  of  damages  sus- 
tained in  consequence  of  any  such  violation  of  the  provisions  of  this  act,  to- 
gether with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in 
«^ery  case  of  recovery,  which  attorney's  fee  shall  be  taxed  and  collected  as 
Wt  of  the  costs  in  the  case.'' 


Digitized  by  VjOOQIC 


52  79  C.  C.  A.  REPORTS. 

To  support  a  recovery  under  this  section,  there  must  be 'a  showing 
of  some  specific  pecuniary  injury.  A  cause  of  action  does  not  neces- 
sarily arise  from  those  acts  or  omissions  of  a  common  carrier  that  may 
subject  it  to  a  criminal  prosecution  by  the  government,  or  to  corrective 
or  coercive  proceedings  at  the  instance  of  the  conmiission.  It  is  not 
every  imperfect  or  inaccurate  specification  of  rates  in  the  schedules 
that  will  give  to  a  shipper  a  cause  of  action  for  damages.  He  must 
show,  either  that  there  has  been  some  unreasonable  or  excessive  charge 
imposed,  or  some  unlawful  discrimination  practiced  against  him.  The 
plaintiff  here,  having  founded  his  cause  of  action  upon  a  technical 
construction  of  the  law,  and  without  the  basis  of  any  ruling  or  order 
of  the  commission,  seeks  to  recover  without  proof  of  pecuniary  dam- 
age. The  schedules  of  rates  filed  with  the  commission  clearly  showed 
that  there  was  a  charge  for  icing,  and  that  it  was  not  included  in  or 
absorbed  by  the  ordinary  second-class  rate  from  Matawan,  Mich.,  to 
Duluth,  Minn.  Stating  this  fact  conversely :  It  clearly  appeared  that 
the  second-class  rate  specified  in  the  schedules,  and  doubtless  applying 
to  many  commodities  that  are  not  moved  under  refrigeration,  did  not 
include  compensation  for  the  icing  of  cars  containing  fruits  that  do  re- 
quire refrigeration.  It  goes  without  saying  that  the  icing  service  en- 
tails an  expense  not  required  in  the  transportation  of  most  com- 
modities, and  that  it  calls  for  a  just  and  reasonable  recompense.  There 
is  no  presumption  that  rates  specified  in  official  schedules  are  unjust 
and  unreasonable.  The  record  before  us  discloses  no  finding  and  rul- 
ing of  the  commission  against  the  reasonableness  of  the  rates,  and  there 
was  no  proof  upon  the  subject.  There  was  no  proof  that  what  the 
plaintiff  actually  paid  was  in  excess  of  a  reasonable  compensation  for 
the  services  performed,  whether  considered  separately  or  in  the  aggre- 
gate ;  nor  does  it  appear  that  any  discrimination  of  any  kind  or  char- 
acter was  practiced  against  it.  In  the  absence  of  a  showing  of  injury 
or  damage,  there  can  be  no  recovery. 

But  one  other  matter  requires  notice:  The  plaintiff  complains 
of  a  denial  by  the  trial  court  of  its  application  for  an  order  requiring 
the  presence  at  the  trial  of  officers  of  the  defendant  and  the  production 
of  records.  Without  considering  the  sweeping  and  general  character 
of  the  application,  or  whether  the  plaintiff  secured  all  that  was  required 
by  the  testimony  of  the  officer  whose  deposition  was  taken  and  by  the 
documents  read  in  evidence  at  the  trial,  it  is  sufficient  to  say  that  no  ex- 
ception appears  to  have  been  taken  to  the  ruling  of  the  court. 

The  judgment  is  affirmed. 
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In  re  SMITH  &  NIXON  PIANO  00. 

(Clrcoit  Court  of  Appeals,  Eighth  dreult   November  21, 1906.) 

No.  57. 

Bahkbuftot— Reooveby  or  Cost— Bailment  ob  Saub. 

Pianos  were  shipped  to  a  corporation  dealing  In  musical  instruments, 
which  subsequently  became  a  bankrupt,  under  a  written  contract  stating 
that  they  were  furnished  on  memorandum,  also  the  price  of  each  kind, 
and  providing  that  the  bankrupt  should  *'pay  for  every  piano  they  sell, 
cash."  When  pianos  were  furnished  under  the  contract,  invoices  were 
sent  containing  a  recital  that  the  shipper  sold  the  pianos  described  to  the 
bankrupt,  and  shortly  before  bankruptcy  proceedings  were  instituted  the 
shipper  wrote  the  bankrupt,  stating  that,  when  the  pianos  were  consigned, 
it  was  with  the  understanding  that  they  should  be  settled  for  as  sold 
and  paid  for  in  cash  when  sold,  that  the  shipper  insisted  on  a  settle- 
moit,  and  that,  if  It  was  not  convenient  to  send  cash,  the  shipper  would 
accept  paper  sectured  by  the  collateral,  but  "did  not  care  for  dead  stock." 
Held,  that  the  transaction  was  a  bailment,  and  not  a  sale ;  and  that  the 
title  to  the  unsold  pianos  never  passed  ta  the  bankrupt 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  Division  of  the  Western  District  of 
Missouri,  in  Bankruptcy. 

Elijah  Robinson,  for  petitioner. 
Edwin  A.  KrauthoflF,  for  respondent. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  This  petition  to  revise  presents  a  contro- 
versy over  the  ownership  of  six  pianos.  The  piano  company  inter- 
vened in  the  bankruptcy  proceedings  and  petitioned  for  their  restora- 
tion, claiming  that  it  had  consigned  them  to  the  Martin- Vernon 
Music  Company,  the  bankrupt,  to  be  sold  on  commission.  The  trustee 
who  had  possession  of  the  pianos  asserted  that  the  transaction  was  a 
sale,  and  that  by  virtue  of  the  adjudication  and  his  appointment  and 
qualification  he  had  succeeded  to  the  bankrupt's  title.  A  decision  of 
die  referee  in  favor  of  the  trustee  was  affirmed  by  the  District  Court 
(132  Fed.  983). 

At  the  hearing  below  the  facts  were  not  disputed.  There  was  no 
conflict  in  the  evidence,  which  consisted  of  a  contract,  two  invoices,  a 
letter,  and  some  oral  testimony.  The  testimony  of  the  witnesses  did 
not  in  any  wise  affect  the  legal  import  of  the  writings.  The  sole 
question  was  as  to  the  character  of  the  transaction  between  the  piano 
company  and  the  bankrupt — whether  a  bailment  or  a  sale — and  it 
turned  wholly  upon  the  construction  of  the  written  instruments.  The 
question  was  therefore  one  of  law,  and  a  petition  to  revise  is  a  proper 
method  of  bringing  such  a  question  to  this  court. 

The  pertinent  provisions  of  the  contract  are  as  follows : 

'The  Smith  &  Nixon  Manufacturing  [Piano]  Ck>mpaiiy  agrees  to  fnmlsh  to 
the  Martin-Vernon  Music  Company,  of  Kansas  City,  Mo.  [the  bankrupt],  Smith 
ft  Nixon  and  Ebersole  pianos,  on  memorandum,  at  following  prices:  [then 
foUows  a  schedule  showing  the  styles  of  pianos  and  the  respective  prices.] 
Tbe  MarUn-Vemon  Music  Company  agrees  to  pay  for  every  piano  they  sell, 
cash,  and  will  receive  for  advertising  purposes,  on  the  above  prices,  a  special 
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discount  of  $15.00  on  the  Bbersole  Piano,  and  $25.00  on  the  Smith  &  Nixon 
Piano." 

There  is  also  a  provision  that  the  bankrupt  should  have  full  con- 
trol of  certain  designated  territory  and  that  the  piano  company  should 
not  g^ve  prices  to  any  other  dealer  therein.  When  the  pianos  were 
furnished  under  this  contract  invoices  were  sent  containing  the  words : 

'*The  Smith  &  Nixon  Piano  Company  •  •  •  Sold  to  the  Martin- Vemon 
Music  Company,  Kansas  City,  Mo." 

About  six  months  afterwards,  and  shortly  before  the  commence- 
ment of  the  proceedings  in  bankruptcy,  the  piano  company  wrote 
to  the  bankrupt  as  follows : 

"When  we  consign  the  pianos  to  you,  it  was  with  imderstandlng  they  would 
be  settled  for  as  sold  and  paid  for  in  cash,  when  sold,  and  that  they  would 
be  moved  with  reasonable  promptness.  It  is  now  over  four  idos.  since  these 
goods  were  received.  W>  must  insist  upon  a  settlement.  If  xot  convenient 
to  send  cash,  we  will  accept  your  paper  secured  by  the  collateral,  and  give 
you  liberal  time.    We  are  willing  to  help  you  but  do  not  care  for  dead  stod^." 

While  the  case  is  not  free  from  doubt,  a  careful  consideration  of 
the  terms  of  the  original  contract  has  led  us  to  the  conclusion  that 
the*  parties  intended  that  no  title  should  pass  from  the  piano  company, 
and  that  no  debt  should  be  created  unless  the  pianos  were  sold  by 
the  bankrupt.  At  no  place  was  the  word  "sale"  or  any  term  of 
similar  import  used.  The  piano  company  was  to  "furnish  pianos  on 
memorandum,"  an  expression  which  is  more  appropriate  to  a  bail- 
ment for  sale  than  it  is  to  a  sale.  On  the  other  hand,  the  bankrupt 
agreed  to  "pay  for  every  piano  they  sell,  cash" ;  and  there  was  no  pro- 
vision for  payment  in  any  other  event  or  at  any  other  time  or  in  any 
other  manner.  The  reasonable  inference  from  this  is  that,  if  the 
bankrupt  did  not  sell  the  pianos,  it  did  not  owe  and  was  not  to  pay  for 
them.  The  payment  of  a  consideration  or  the  creation  of  a  debt 
for  it  is  an  essential  element  of  a  sale ;  but  here  there  was  no  payment 
at  the  delivery  of  the  pianos,  nor  did  a  debt  arise  either  by  ex- 
pressed provision  or  by  implication.  There  was  no  present  or  fixed 
•  obligation  to  pay  either  then  or  in  the  future.  Nor  can  the  promise  of 
the  bankrupt  to  pay  a  specified  amount  for  every  piano  it  sold  be 
turned  into  a  promise  to  pay  within  a  reasonable  time  or  earlier 
if  sale  is  made.  This  peculiar  phraseology  of  the  contract  does  not 
relate  to  the  time  of  maturity  of  a  debt  created  by  the  furnishing  of 
the  piano.  On  the  contrary,  it  was  intended  to  define  the  condition 
upon  which  a  debt  arose.  In  other  words,  it  signifies  that,  if  there  was 
no  sale,  there  should  be  no  debt.  If  the  piano  company  had  sued  the 
bankrupt  for  the  price  of  the  pianos,  it  seems  clear  that  it  would  have 
been  a  sufficient  defense  that  the  latter  had  been  unable  to  sell  them. 
The  obligation  of  the  bankrupt  to  pay  for  each  piano  it  sold  is  the 
ordinary  obligation  of  a  factor  or  commission  merchant  who,  having 
received  goods  on  commission,  has  made  a  sale  of  them.  While 
there  was  no  express  reservation  by  the  piano  company  of  dominion 
over  the  pianos  before  they  were  sold,  such  dominion  nevertheless 
existed  as  a  natural  incident  to  a  title  it  had  not  parted  with.  We 
start  with  title  in  the  piano  company,  and  unless  an  intention  that  it 
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pass  to  another  can  be  discovered  it  remains  where  it  was  with  all 
appurtenant  rights.  It  is  said  that  the  schedule  of  fixed  prices  ap- 
pearing in  the  contract  tends  to  show  that  a  sale  was  intended.  We 
held,  however,  in  Re  Columbus  Buggy  Co.,  74  C.  C.  A.  611,  148 
Fed.  859,  that  such  provisions  were  comparatively  unimportant  in 
determining  whether  a  transaction  was  a  bailment  for  sale  or  a  sale. 
The  specification  of  fixed  prices  is  as  appropriate  to  one  as  to  the 
other.  It  is  not  an  uncommon  feature  of  contracts  of  bailment,  and  it 
means  that  the  commission  of  the  consignee  is  such  sum  as  he  may 
obtain  for  the  property  above  the  price  specified.  Allowances  or  dis- 
counts for  advertising  such  as  were  made  to  the  bankrupt  are  obviously 
for  the  benefit  of  botti  parties,  and  they  make  for  neither  construction. 

As  to  the  invoices  and  the  letter.  The  acts  of  the  parties  subse- 
quent to  the  written  contract  may  be  regarded  for  two  purposes: 
First,  as  an  aid  to  the  construction,  if  the  true  meaning  of  the  con- 
tract is  doubtful  and  the  acts  were  before  a  controversy  arose;  and, 
second,  to  ascertain  whether  the  parties  have  mutually  agreed  upon 
a  change  or  modification  of  their  original  contract  relations.  The 
fact  that  the  invoices  contained  the  words  "Sold  to  the  Martin- Vernon 
Music  Company"  may  be  disposed  of  by  reference  to  Dows  v.  Bank, 
91  U.  S.  618,  630,  23  L.  Ed.  214,  where  it  was  said  that  an  invoice 
is  not  evidence  of  a  sale ;  that  it  is  a  mere  detailed  statement  of  the 
nature,  quantity,  and  cost  or  price  of  the  things  invoiced,  and  is  as 
appropriate  to  a  bailment  as  to  a  sale.  See,  also,  Sturm  v.  Boker,  150 
U.  S.  312,  326,  14  Sup.  Ct.  99,  37  L.  Ed.  1093,  and  Schenck  v. 
Saunders,  13  Gray  (Mass.)  37,  40. 

While  it  is  not  altogether  clear  what  conception  of  the  transaction 
the  writer  of  the  letter  had,  the  language  he  used  is  as  consistent  with 
tiie  idea  of  a  bailment  as  with  that  of  a  sale.  He  said  that  the  pianos 
were  consigned,  when  it  would  have  been  quite  natural  for  him  to  have 
said  that  they  were  sold  if  such  was  the  case.  He  said  they  were  to 
be  settled  for  as  sold  and  paid  for  in  cash  when  sold ;  that  they  were 
to  be  moved  with  reasonable  promptness,  and  since  more  than  four 
months  had  elapsed  a  settlement  was  insisted  on.    He  then  concluded : 

"If  not  convenient  to  send  cash,  we  wlU  accept  your  paper  secored  by  the 
collateral,  and  give  you  liberal  time.  We  are  willing  to  help  you,  but  do  not 
ctre  for  dead  stock." 

The  words  "the  collateral"  signify  that  the  writer  had  in  mind  not 
collateral  in  general,  but  some  particular  collateral,  and  it  probably 
was  paper  taken  by  the  bankrupt  upon  sales  which  it  had  made  of 
two  pianos  furnished  under  the  same  contract,  but  not  involved  in 
the  present  controversy.  Again,  if  the  pianos  had  been  sold  to  the 
bankrupt,  the  piano  company  having  parted  with  its  title  to  them, 
it  is  not  apparent  why  the  writer  should  have  said  that  his  company 
did  not  care  for  dead  stock.  He  could  hardly  have  referred  to  a 
debt  of  the  bankrupt  as  "dead  stock."  The  expression  is,  however, 
perfectly  consistent  with  the  position  that  the  goods  were  consigned 
for  sale  on  commission;  that  it  was  understood  that  the  bankrupt 
would  be  able  to  sell  them  soon ;  that  several  months  had  elapsed  with- 
out results  to  the  piano  company;  and  that,  while  it  was  willing  to  help 
the  bankrupt,  it  did  not  desire  to  carry  dead  stock. 
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But  if  it  be  said,  and  there  are  grounds  for  the  position,  that  the 
letter  fairly  bears  the  construction  that  the  piano  company,  having 
consigned  the  pianos  on  commission,  was  disappointed  with  the  out- 
come and  was  trying  to  force  the  bankrupt  to  settle  for  them  by 
giving  its  note  secured  bv  collateral,  it  must  be  at  once  answered 
3iat  the  eflfort  failed.  The  bankrupt  was  silent.  It  did  not  agree 
to  the  demand  of  the  piano  company,  and  the  relations  of  the  parties, 
not  being  changed  by  mutual  consent,  remained  as  they  originally 
were.  And,  if  the  letter  were  susceptible  of  this  construction,  it 
should  also  be  added  that  it  would  not  estop  the  piano  company  from 
asserting  its  rights  under  the  original  contract.  No  element  of 
estoppel  existed.  The  bankrupt  does  not  appear  to  have  consented  to 
that  construction,  to  have  yielded  to  the  demand  for  settlement,  or  to 
have  altered  its  position  in  any  way  by  reason  thereof.  An  estoppel 
does  not  arise  from  the  bare  assertion  of  an  untenable  position  by  one 
of  tfie  parties  to  a  transaction. 

The  petition  to  revise  is  sustained,  and  the  order  of  the  District 
Court  is  vacated  and  set  aside,  with  direction  to  allow  the  claim  of 
the  petitioner  to  the  property  in  controversy. 


(140  Fed.  114.) 

McBRIDB  et  al.  v.  FARRINGTON. 

(CIrcnIt  Court  of  Appeals,  Second  Circuit     December  4,  1006.) 

No.  5. 

Indians— Indian  Lands— Leases— Validitt. 

Rev.  St.  S  2116,  provides  that  no  purchase,  grant,  lease,  or  other  con- 
veyance of  land  from  any  Indian  nation  or  tribe  of  Indians  shall  be 
vaUd,  unless  the  same  be  made  by  treaty  or  convention  entered  Into 
pursaant  to  the  Constitution;  but  Act  Cong.  March  1,  1880,  c.  833,  25 
Stat.  784,  repealed  all  laws  previously  existing  intended  to  prevent  the 
Chickasaw  Nation  from  lawfully  making  leases  for  mining  coal  for  a 
period  not  exceeding  10  years.  Held,  that  leases  executed  by  the  na^ 
tional  secretary  of  the  Chickasaw  Nation,  in  October,  1800,  for  tiie 
mining  of  coal  and  other  minerals,  were  valid,  so  far  as  they  authorized 
the  mining  of  coal  for  a  period  not  exceeding  10  years. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  27,  Indians,  S  45w) 

Wallace,   Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 
For  opinion  below,  see  131  Fed.  797. 

T.  C.  Becker,  for  plaintiff  in  error. 
Frank  Brundage,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  The  plaintiff  concedes  that,  unless 
he  can  establish  the  proposition  that  the  leases  executed  by  tfie  national 
secretary  of  the  Chickasaw  Nation  (October  2  and  October  20,  1890) 
were  wholly  void,  so  that  there  was  a  "total  failure  of  consideration," 
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he  cannot  recover.    He  contends  that  they  are  void  because  of  the 
provisions  of  section  2116,  Rev.  St.  U.  S.,  which  reads: 

"No  porchaae,  grant,  lease  or  other  conveyance  of  land,  or  any  title  or  claim 
thereto,  from  any  Indian  nation  or  tribe  of  Indians,  shall  be  of  any  validity 
in  law  or  eqnlty,  unless  the  same  be  made  by  treaty  or  convention  entiered 
Into  pursuant  to  the  Constitution,"  etc 

The  section,  however,  was  modified,  before  the  making  of  these 
leases,  by  Act  March  1,  1889  (25  Stat.  784,  c.  333),  which  repealed 
all  laws  theretofore  enacted  to  prevent  the  Indian  nation  in  question 
or  any  other  from  lawfully  making  leases  for  mining  coal  for  a  period 
not  exceding  10  years.  The  leases  in  question  are  for  the  mining  of 
coal,  iron,  petroleum,  oil,  gas,  asphaltum,  and  other  minerals.  If  void 
as  to  the  otiier  minerals,  they  are  apparently  valid  as  to  the  coal.  For 
what  length  of  time  they  purported  to  run  is  not  shown  by  tfie  record. 
If  for  an  indefinite  time,  the  terms  of  the  act  would  no  doubt  restrict 
them  to  10  years.  It  is  difficult  to  see  how  such  leases,  which  ap- 
parently conveyed  some  rights  for  a  restricted  period,  can  be  held  to 
be  so  utterly  valueless  as  to  constitute  an  entire  failure  of  consideration. 

These  reasons  lead  to  an  affirmance. 

Some  reference  has  been  made  to  Act  June  28,  1898  (30  Stat.  495, 
c.  517) ;  but,  since  that  was  not  passed  until  two  years  after  the  leases 
were  assigned  to  the  Wisconsin  corporation,  it  has  no  bearing  on  the 
question  here  presented. 

WALLACE,  Circuit  Judge  (dissenting).  I  think  the  judgment 
should  be  affirmed,  but  I  do  not  concur  in  the  opinion  of  the  court.  I 
think  the  leases  were  void  because  the  statute  declares  such  leases  void, 
and  the  repealing  act  authorizing  10-year  leases  for  mining  coal  does 
not  change  the  terms  or  effect  of  the  original  statute.  It  is  well  set- 
tled that  when  a  conveyance  or  contract  contains  conditions,  some  of 
which  are  legal  and  others  illegal,  and  they  are  severable  and  separable 
as  respects  consideration  and  performance,  the  latter  may  be  disre- 
garded and  the  former  enforced.  But  the  exception  to  this  principle 
is  equally  well  settled.  As  was  said  by  Mr.  Justice  Storey  in  United 
States  V.  Bradley,  10  Pet.  363,  9  L.  Ed.  448: 

*The  only  exception  is  when  the  statute  has  not  confined  its  prohibitions 
to  the  illegal  conditions,  eoyenants,  or  grants,  but  has  expressly,  or  by 
necessary  implication,  avoided  the  whole  instrument  to  all  intents  and 
purposes." 

The  leases  here  are  indiscriminately  for  the  mining  of  other  minerals, 
as  well  as  coal,  and  it  does  not  appear  that  they  were  not  for  a  period 
exceeding  10  years.  If  they  had  been  for  that  time  only,  they  would, 
in  my  judgment,  have  been  void  by  the  terms  of  the  original  statute. 

The  case  has  been  argued  at  the  bar  as  though  the  action  were  one 
by  the  creditors  of  a  Wisconsin  corporation  to  charge  the  defendant 
with  individual  liability  as  a  stockholder  under  certain  provisions  of 
the  Statutes  of  Wisconsin  of  1898,  viz.,  sections  1753  and  1773.  An 
analysis  of  the  complaint,  however,  shows  that  it  proceeds  upon  the 
theory  of  fraudulent  representations  made  by  the  defendant,  by  which 
the  piaintiffs  were  induced  to  expend  moneys  and  furnish  labor  and 
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materials  for  the  Wisconsin  corporation,  and  thereby  sustained  dam- 
ages.   The  complaint  states  the  following  averments. 

''That  the  defendant  and  certain  other  persons  in  1897  organized  a  mining 
corporation  nnder  the  laws  of  the  state  of  Wisconsin,  whereof  the  amount 
of  the  capital  stock  was  fixed  at  $1,500,000,  divided  into  shares  of  the  par 
value  of  $10  each;  that  the  defendant  subscribed  for  22,220  shares  of  the 
capital  stock,  and  various  other  persons  subscribed  and  agreed  to  pay  for 
certain  other  shares;  that  neither  the  defendant  nor  any  of  the  other 
persons  ever  paid  20  per  centum  of  the  capital  stock  of  the  corporation, 
nor  was  that  amount  ever  paid  in  any  way,  but  that  the  corporation  issued 
and  delivered  the  22,220  shares  subscribed  for  the  defendant  without  any 
consideration;  and  that  said  issue  of  stock  to  the  defendant  and  all  the 
issues  of  stock  by  the  corporation  to  the  shareholders  thereof  were  fictitious, 
and  were  issued  for  a  pretended  and  valueless  assignment  of  certain  oil  and 
mining  leases  in  Indian,  Territory,  which  were  valueless  or  of  little  value, 
and  were  known  to  be  by  the  defendant  and  the  other  subscribers  at  the  time 
they  subscribed  for  and  received  the  issue  of  stock." 

The  complaint  then  alleges  that  the  defendant  and  other  directors 
of  the  corporation  fraudulently  and  falsely  represented  to  the  plain- 
tiffs that  the  corporation  had  large  pecuniary  means  and  valuable 
property;  that  upwards  of  $1,000,000  worth  of  its  stock  at  par  had 
been  subscribed  for  by  persons  who  were  pecuniarily  able  to  pay  for 
same,  and  some  other  shares  had  been  paid  for  in  cash;  that  in  fact 
all  the  capital  stock  that  had  been  subscribed  for  had  been  issued  and 
delivered  without  consideration  other  than  the  transfer  to  said  cor- 
poration of  said  valueless  oil  and  mining  leases  and  other  representa- 
tions of  the  defendant  were  untrue;  that  thereupon  the  plaintiffs,  be- 
ing deceived  by  said  misrepresentations,  were  induced  to  and  did  ex- 
pend money,  perform  work,  and  furnish  materials  for  the  corporation, 
and  were  induced  to  and  did  give  credit  to  the  corporation  in  the  be- 
lief of  the  truth  of  the  representations  stated ;  and  that  the  corporation 
and  all  of  its  shareholders,  except  the  defendant,  are  wholly  insolvent, 
and  the  liability  of  the  corporation  to  plaintiffs  is  due  and  unpaid. 

The  court  found  as  facts,  among  other  things,  that  upon  the  or- 
ganization of  the  corporation  and  in  October,  18%,  the  corporation 
issued  141,990  of  the  150,000  shares  of  capital  stock  to  a  trustee  repre- 
senting the  defendant  and  other  beneficiaries,  and  received  in  payment 
therefor  the  assignment  of  certain  charters  or  leases  procured  from  the 
Chickasaw  Nation  of  Indians,  granting  the  privilege  of  mining  for 
coal,  petroleum,  and  other  minerals  on  certain  lands  within  the  territo- 
ry of  that  nation ;  that  the  assignments  of  the  leases  were  in  good  faith 
estimated  by  the  directors  and  officers  of  the  corporation  as  more  than 
equal  to  the  par  value  of  the  capital  stock ;  that  the  trustee  thereafter 
duly  transferred  the  stock  to  the  corporation,  and  in  consideration 
thereof  the  corporation  issued  100,000  shares  thereof  to  the  beneficia- 
ries of  the  trustee,  including  22,220  shares  to  the  defendant.  The 
court  also  found  that  the  defendant  had  no  personal  knowledge  as 
to  any  expenditures  of  money,  performance  of  work,  or  furnishing  of 
materials  for  the  corporation  by  the  plaintiffs;  that  no  statements  or 
representations  were  made  by  the  defendant,  or  any  others,  to  induce 
the  plaintiffs  to  enter  into  the  contract;  and  that  the  plaintiffs  were 
not  induced  to  expend  any  moneys  or  perform  any  labor  or  furnish 
any  materials  for  the  corporation,  or  to  give  credit  to  the  corporation 
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by  any  false  or  fraudulent  statement  or  representation  made  to  them 
by  the  defendant  or  the  officers  or  directors  of  the  corporation. 

It  is  contended  by  the  plaintiffs  in  error  that  upon  the  facts  found 
there  should  have  been  a  judgment  for  the  plaintiffs  by  force  of  sec- 
tion 1773  of  the  Wisconsin  Statutes  of  1898.  This  section,  after  pro- 
viding that  in  stock  corporations  the  first  meeting  may  be  held  at  any 
time  after  one-half  of  the  capital  stock  has  been  subscribed,  reads  as 
follows : 

**No  such  corporation  shall  transact  business  with  any  others  than  its 
members  until  at  least  one-half  of  its  capital  stock  shall  have  been  duly 
sobscribed  and  at  least  20  per  centum  thereof  actually  paid  in;  and  if  any 
obligation  shall  be  contracted  in  violation  hereof  the  corporation  offending 
flball  have  no  right  of  action  thereon;  but  the  signer  and  signers  of  the 
articles  and  the  subscriber  and  subscribers  for  stock  transacting  such  busi- 
ness or  authorizing  the  same,  or  having  knowledge  thereof,  consenting  to 
the  incurring  of  any  debt  or  liability,  as  well  as  the  stockholders  then  exist- 
ing, shall  be  personally  liable  upon  the  same." 

The  argument  for  the  plaintiffs  in  error  is  that  the  charters  or  leases 
transferred  to  the  corporation  in  payment  of  its  capital  stock  were 
void,  because  of  the  law  of  Congress  found  in  section  2116  of  the 
Revised  Statutes  of  the  United  States ;  that  the  transfer  of  these  void 
leases  was  not  a  payment  to  the  corporation  in  property,  such  as  is 
authorized  by  section  1753  of  the  Wisconsin  Statutes  of  1898;  and 
that  consequently  the  20  per  centum  required  by  section  1773  of  the 
Wisconsin  Statutes  of  1898  had  not  been  paid  in. 

Assuming,  for  present  purposes,  that  the  leases  were  void,  and  that 
when  the  debt  or  liability  of  the  corporation  to  the  plaintiffs  was  in- 
curred the  20  per  centum  of  the  capital  stock  had  not  been  paid  in, 
I  can  see  no  ground  upon  which  the  plaintiffs  were  entitled  to  recover. 
As  I  understand  the  terms  of  section  1773,  no  liability  rests  upon  a 
stockholder  unless  he  has  consented  to  the  incurring  of  the  liability 
sued  on  with  knowledge  that  the  requisite  payment  of  20  per  centum 
has  not  been  made.  The  meaning  of  the  section  is  to  make  a  stock- 
holder liable  to  the  same  extent  and  under  the  same  conditions  as  a 
signer  of  the  articles  or  a  subscriber  for  stock.  There  is  iio  finding 
by  the  court  that  the  defendant  knew  of  the  incurring  of  any  liability 
to  the  plaintiffs,  but  the  finding  explicitly  negatives  3ie  fact.  It  fol- 
lows that,  so  far  as  the  case  was  based  on  any  statutory  liability  of 
the  defendant,  the  plaintiffs  were  not  entitled  to  recover,  and  the  judg- 
ment was  correct. 

Irrespective  of  this  consideration,  however,  the  action  was  one  for 
fraudulent  representations,  and  the  plaintiffs  were  not  entitled  to  re- 
cover without  proof  of  actual  fraud.  The  allegations  of  fraud  were 
found  against  the  plaintiffs.  By  the  Code  of  Civil  Procedure  of  this 
state  (section  541)  there  was  a  failure  of  proof  which  was  fatal  to 
^y  recovery  by  the  plaintiff.  Where  fraud  is  alleged  as  the  basis  of 
the  action,  tiie  law  will  not  permit  a  recovery  by  proof  of  a  cause  of 
action  upon  a  contractural  liability.  Degraw  v.  Elmore,  60  N.  Y.  1 ; 
Barnes  v.  Quigley,  59  N.  Y.  265.  It  would  have  been  error  to  allow 
an  amendment  of  the  complaint  changing  the  cause  of  action  to  one  on 
contract 

For  these  reasons,  I  think  that  plaintiffs  were  not  entitled  to  re- 
cover, and  that  judgment  was  properly  ordered  for  the  defendant 
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STUART  T.  AUGER  &  SIMON  SILK  DYEING  CX). 

(Circuit  Court  of  Appeals,  Third  Circuit    January  11, 1907.) 

No.  25. 

Patents— Antioipation—Phockss  akd  Machine  fob  Lubtbriwo  Sii;e« 

The  Stuart  patents,  No.  705,715,  for  a  process  of  intensifying  the  luster 
of  silk  fiber,  and  No.  706,716.  for  a  machine  for  carrying  out  such  process, 
are  both  void ;  the  former  for  anticipation  by  the  Hendrle  British  patent. 
No.  10,938  of  1845,  and  the  latter  for  anticipaUon  by  the  Brizon  French 
machine,  from  which  that  of  the  patent  was  copied,  and  for  lack  of  patent- 
able novelty,  in  yiew  of  the  prior  art 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  139  Fed.  935. 

James  C.  Chapin,  for  appellant 
Joseph  A.  Stetson,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  BRADFORD,. 
District  Judge. 

BRADFORD,  District  Judge.  This  is  an  appeal  from  a  decree 
of  the  Circuit  Court  of  the  United  States  for  the  District  of  New 
Jersey  dismissing  a  bill  in  equity  brought  by  Charles  Stuart,  the  ap- 
pellant, against  The  Auger  &  Simon  Silk  Dyeing  Co.,  charging  in- 
fringement of  United  States  patents  Nos.  705,715  and  705,716.  Both 
patents  bear  date  July  29,  1902,  and  were  issued  to  the  appellant ;  the 
application  for  the  former  having  been  filed  January  17,  1902,  and  for 
the  latter  January  20,  1902.  Patent  No.  705,715  is  for  an  alleged 
improvement  in  the  "Process  of  Intensifying  the  Luster  of  Silk  Fiter" 
and  patent  No.  705,716  is  for  alleged  improvements  in  "Machines  for 
Increasing  the  Luster  of  Silk."  In  the  description  of  the  former  pat- 
ent Stuart  says: 

"The  object  of  the  Invention  is  to  give  to  silk  fiber  and  the  fabric  Into  which^ 
It  Is  woven  a  glosslDess  or  permanent  luster  of  great  brilliancy;  and  it  con- 
sists in  taking  the  skein  of  silk  fiber  as  It  comes  from  the  hydro-extractor 
after  being  dyed,  stretching  it  while  damp,  and  subjecting  It  while  so  damp 
and  stretched  for  three  or  four  hours  to  a  drying  heat  of  a  temperature  of 
about  120*  Fahrenheit  imtil  completely  dry.  The  old  probess  of  drying  the^ 
fiber  before  placing  It  in  skeins  two  or  three  at  a  time  on  stretching-posts  in 
a  steam  chest  or  stretcher,  where  It  is  treated  to  a  bath  of  live  steam,  which  is 
admitted  into  the  steam-stretcher,  completely  enveloping  and  moistening  the 
fiber  for  about  three  minutes  while  it  is  being  stretched,  leaves  the  silk  damp 
after  being  stretched  in  the  steam-chest,  and  in  drying  afterwards  invariably 
shrinks  and  loses  its  luster,  while  my  process  has  in  practice  given  better 
results,  producing  a  more  brilliant  and  permanent  luster,  which  is  retained 
and  shown  in  the  finished  fabric." 

There  is  only  one  claim,  and  it  is  as  follows: 

'The  process  of  Intensifying  the  luster  of  silk  fiber,  which  consists  in  taking 
the  skeins  directly  from  the  hydro-extractor  after  dyeing,  and,  while  still 
damp,  stretching  them  and  simultaneously  maintaining  them  in  a  stretched 
condition  and  subjecting  them  in  a  closed  chamber  to  dry  air  at  a  temperature^ 
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^f  about  12D'  Fahrenheit,  thereby  pre^venting  shrhiklng  during  the  dryhig, 
as  set  forth.'* 

In  the  description  of  patent  No.  705,716  the  patentee  says: 

*'My  inyention  relates  to  a  machine  for  increasing  or  intensifying  the  Inster 
of  silk ;  and  the  object  of  my  improvements  are  first,  to  provide  a  machine 
that  will  give  to  the  silk  fiber  a  permanent  and  more  brilliant  luster,  which 
will  be  retained  and  shown  In  the  finished  fabric ;  second,  to  afford  facilities 
for  the  treatment  of  a  large  quantity  of  fiber  at  one  time ;  third,  to  reduce  the 
cost  of  the  treatment  of  silk  fiber  after  it  is  dyed  by  the  saving  in  time  and 
labor  required  in  its  preparation  for  manufacturing  purposes;  fourth,  to 
produce  a  machine  upon  which  the  moistened  fiber  after  it  Is  dyed  may  be  held 
and  stretched  and  prevented  from  contracting  while  being  submitted  to  a 
drying  heat  in  a  suitable  room  or  ccMnpartment,  so  that  the  gradual  drying 
will  exert  a  strain  upon  the  fiber  until  it  is  dry,  after  which  It  will  not  shrink." 

The  charge  of  infringement  relates  to  all  of  the  claims,  which  are 
three  in  number  and  as  follows: 

"h  In  a  machine  for  increasing  the  luster  of  silk,  the  combination  of  a 
frame,  means  for  suspending  therefrom  a  series  of  interdependent  skeins  of 
wet  silk,  flexible  means  connecting  each  series  with  a  mechanism  located  in 
tbe  lower  portion  of  the  frame,  and  which  is  adapted  to  stretch  the  silk,  and 
to  maintain  It  in  a  stretched  condition  while  being  dried  to  prevent  slirlnkage, 
substantially  as  set  forth. 

"2.  In  a  device  for  increasing  the  luster  of  silk,  the  combination  of  a  frame, 
a  t&ies  of  horizontal  rods  suitably  connected  and  depending  from  said  frame, 
said  rods  being  adapted  to  hold  skeins  of  silk  stretched  between  each  pair, 
flexible  means  connected  to  the  lower  portion  of  the  frame,  and  to  the  lowest 
rod  of  each  series  for  stretchhig  the  wet  skeins  and  for  preventing  the  con- 
traction of  the  same  while  drying,  and  ratchet  means  for  holding  the  said 
flexible  means,  as  set  forth. 

**3.  In  a  device  for  hicreaslng  the  luster  of  silk  after  it  is  dyed,  the  combina- 
tion of  a  frame,  horizontal  rods  suitably  connected  and  depending  from  said 
frame,  said  rods  being  adapted  to  hold  skeins  of  wet  silk  stretched  around  each 
pair,  flexible  means  connecting  the  lowest  rod  with  a  mechanism  in  the  lower 
portion  of  the  frame,  and  such  a  mechanism  for  stretching  the  wet  skeins  and 
for  preventhig  the  contraction  thereof  while  drying,  substantially  as  set  forth." 

The  substantial  defences  are  invalidity  of  the  patents  in  suit  and  non- 
mfringement.  It  is  unnecessary  to  discuss  the  latter  defence  as  we 
are  convinced  that  the  former  is  supported  by  the  evidence  and  re- 
quired the  dismissal  of  the  bill.  Patent  No.  705,715  was,  we  think, 
anticipated  by  the  British  patent  No.  10,938,  granted  to  Robert  James 
Hendrie,  in  1845,  for  "An  Improvement  in  the  Preparation  of  Silk." 
Hendrie  in  the  description  of  his  invention  says: 

**My  Improvements  in  the  preparation  of  silk  apply  to  that  article  In  the 
form  of  hanks  or  skeins,  dyed  or  undyed,  and  consist  in  a  novel  mode  of  treat- 
naent  or  preparation.  Intended  to  Improve  the  appearance  of  the  silk  by  pro- 
*icing  upon  the  surface  of  its  fibres  a  beautiful  lustre.  The  manner  of  ef- 
fecting this  improvement  is  by  submitting  tbe  silk  in  the  hank  or  skein,  when 
damp,  to  the  action  of  currents  of  air,  whilst  the  fibres  of  the  silk  are  held  in 
tension.  There  may  be  various  contrfvances  employed  for  carrying  out  this 
object  One  of  these  I  will  explain  in  reference  to  the  accompanying  drawing, 
which  exhibits  such  an  apparatus  as  I  have  found  to  answer  the  purpose, 
thoogh  I  do  not  intend  to  confine  myself  to  the  employment  of  such  a  con- 
rtmction  alone  •  •  •  It  must  be  obvious  that  skeins  or  hanks  of  silk  may 
be  distended  by  various  contrivances ;  I  therefore  do  not  Intend  to  confine 
myself  solely  to  the  use  of  the  machine  above  described,"  &a 
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The  first  claim  of  the  patent  was  as  follows : 

"Firstly,  preparing  silk  by  submitting  it  in  tightly  distended  skeins,  or  hanks,, 
when  damp,  to  the  action  of  heated  air  or  air  of  the  ordinary  temperature,  in 
which  it  must  remain  until  dry,  for  the  purpose  of  producing  upon  Its  surface 
a  lustre  or  gloss," 

By  the  Hendrie  process  skeins  of  damp  silk  were  stretched  by 
mechanical  means  and  submitted  while  subjected  to  such  stretching  to 
the  action  of  "heated  air  or  air  of  the  ordinary  temperature"  until 
dried.  By  the  process  of  patent  No.  705,715  in  suit  the  skeins  of 
silk  while  damp  are  stretched  by  mechanical  means  and  submitted  while 
subjected  to  such  stretching  to  the  action  of  "dry  air  at  a  temperature 
of  about  120°  Fahrenheit."  The  "heated  air"  of  the  earlier  patent 
includes  the  **air  at  a  temperature  of  about  120°  Fahrenheit"  of  the 
later  patent.  The  heated  air  in  either  case  is  employed  to  dry  the 
silk,  and  the  mere  designation  in  the  later  patent  of  the  approximate 
degree  of  heat  does  not  differentiate  the  process  from  that  of  the  ear- 
lier. The  claim  of  the  patent  in  suit,  it  is  true,  requires  that  the  drying 
of  the  silk  should  be  effected  in  "a  closed  chamber."  The  essence  of 
the  invention  is  that  damp  silk  while  subjected  to  stretching  shall  be 
dried  by  the  air  to  which  it  is  exposed,  in  order  to  impart  lustre,  and 
whether  this  is  effected  in  a  closed  chamber  or  in  the  open  air  is  im- 
material so  far  as  identity  of  the  process  with  that  of  the  earlier  pat- 
ent is  concerned.  Certainly  drying  the  silk  by  the  action  of  heated 
air,  includes  drying  in  "a  closed  chamber"  as  well  as  drying  in  an  un- 
inclosed  space.  We  perceive  no  ground  on  which  the  claim  of  the 
process  patent  in  suit  legitimately  can  be  restricted  to  the  method  of 
operation  of  the  specific  mechanism  illustrated  by  the  drawings  or 
mentioned  in  the  description.  The  cases  cited  on  the  part  of  the  ap- 
pellant in  this  connection  are  not  analogous  to  that  now  under  con- 
sideration and  fail  to  sustain  his  contention.  Indeed,  Stuart  in  the 
description  of  his  machine  patent  No.  705,716,  the  drawings  of  which 
are  exact  copies  of  the  drawings  of  his  process  patent,  says: 

••As  the  mechanism  shown  is  capable  of  many  modifications  which  may  be 
made  In  the  construction  of  the  machine  without  departing  from  the  essential 
principles  Involved  ha  my  invention,  I  do  not  wish  to  limit  myself  strictly  to 
the  specific  construction  shown,  and  will  hereinafter  claim,  broadly,  a  ma- 
chine embodying  such  elements  as  the  Invention  necessarily  implies.*' 

Nor  do  we  perceive  the  materiality  of  the  appellant's  contention  in 
this  regard,  for  on  the  assumption  that  the  process  should  be  treated 
as  limited  to  the  method  of  the  specific  mechanism  shown,  the  broader 
claim  of  the  Hendrie  patent  would  still  work  an  anticipation. 

The  machine  patent  in  suit,  No.  705,716,  we  think  is  void  for  lack 
of  patentable  novelty  in  view  of  the  prior  art.  There  is  no  color  for 
an  assertion  of  patentable  invention  aside  from  the  arrangement  of 
horizontal  bars,  referred  to  in  the  evidence  and  argument  as  "equaliz- 
ing levers,"  for  stretching  the  skeins  of  silk,  and  the  device  for  main- 
taining them  in  a  stretched  condition  while  being  dried,  to  prevent 
shrinkage  or  contraction.  The  counsel  for  the  appellant  in  their  brief 
admit  that  "his  equalizing  levers  for  so  stretching  the  silk,  and  mech- 
anism for  locking  the  silk  stretched  against  shrinkage  is  the  invention 
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of  his  machine  patent."  There  was  nothing  new  in  the  idea  of  a 
ratchet  or  other  equivalent  device  for  maintaining  the  skeins  of  silk 
in  a  tense  condition  until  dry.  Figure  2  of  the  drawings  in  the  Hen- 
drie  patent,  above  referred  to,  shows  such  an  equivalent  device,  and 
in  the  description  Hendrie  explains  its  operation  as  follows : 

The  socket  d,  vvith  its  arms  f,  f,  f,  are  made  to  asc^id  or  descend  upon  tbe 
shaft  b,  by  means  of  a  Tertical  screw  g,  working  in  a  screw-l)ox  b,  h,  fixed  in 
tlie  upper  part  of  the  hollow  shaft,  which  screw  g  is  turned  by  a  capstan  or 
lever  1,  i,  attached  to  its  top.  •  ♦  •  I  take  any  convenient  number  of  hanks 
or  skeins  of  silk,  and  extend  several  of  them  over  each  of  the  pairs  of  parallel 
anns,  c,  t  as  represented  at  k,  k,  k,  in  Fig.  2.  All  the  radial  arms,  c,  c,  c,  and 
f,  t  f»  being  then  charged  with  the  skeins  or  hanks  of  silk.  I  then,  by  means  of 
tlie  capstan  or  levers,  i,  1,  turn  the  screw  g,  for  the  purpose  of  raising  the 
socket  d  with  its  arms  f,  f,  f.  by  which  rising  of  the  arms  f,  f,  f,  the  skeins 
or  banks  of  silk  will  become  stretched  and  held  in  tension.  *  *  *  It  must  be 
obrlons  that  skeins  or  hanks  of  silk  may  be  distended  by  various  contrivances. 
I  therefore  do  not  Intend  to  confine  myself  solely  to  the  use  of  the  machine 
above  described,  though  I  consider  it  to  be  perfectly  ^ective,"  Ac. 

If  there  was  anything  new  in  the  mechanism  of  the  paten^  in  suit, 
it  was  in  the  flexible  arrangement  of  horizontal  bars  operating  as 
qualizing  levers,  by  means  of  which  the  skeins  of  silk  are  subjected 
to  a  more  uniform  tension,  calculated  to  produce  a  more  uniform 
lustre.  Such  a  flexible  arrangement  of  bars  operating  in  like  manner 
as  equalizing  levers,  however,  was  contained  in  the  Weidemann  machine 
for  imparting  lustre  to  silk,  which  was  in  use  prior  to  1885 ;  the  differ- 
ence between  it  and  Stuart's  machine  being  that,  while  in  the  former 
weights  were  employed  to  hold  the  silk  against  contraction  or  shrinkage 
when  in  a  stretched  condition,  in  the  latter  a  ratchet  or  locking  device 
is  used  for  the  same  purpose.  But,  as  has  been  stated,  the  Hendrie 
machine  employed  a  locking  device  to  accomplish  the  same  result. 
Without  referring  to  the  other  evidence  adduced  by  the  appellee 
touching  the  prior  art,  we  regard  the  disclosures  of  the  Hendrie  and 
Weidemann  machines  as  wholly  negativing  patentable  novelty  in  that 
of  Stuart  We  further  think  that  the  mechanism  of  patent  No.  705,- 
716  was  anticipated  by  the  Brizon  machine,  which  was  imported  to 
this  country  from  France  in  May  and  erected  in  June,  1900,  in  the 
silk  dyeing  establishment  of  Emil  Geering  in  Paterson,  New  Jersey, 
where  the  appellant  was  employed  at  the  time  and  knew  of  its  erection 
and  use.  The  fact  of  the  importation  and  erection  of  the  French 
machine  at  the  time  and  place  above  stated  is  clearly  established  by 
the  evidence  and  is  not  disputed.  This  antedated  the  application  for 
the  machine  patent  in  suit  by  more  than  a  year  and  a  half.  The  appel- 
lant's machine  beyond  all  doubt  is  a  close  copy  of  that  of  Brizon. 
Stuart  claims  that  he  devised  five  machines  for  imparting  lustre  to 
silk,  and  that  they  were  erected  and  used  in  July,  1899,  February, 
1900,  July  or  August,  1900,  the  fall  of  1900  and  the  spring  of  1901, 
respectively ;  and  that  the  first  two  were  erected  prior  to  the  importa- 
tion of  the  Brizon  machine,  and  the  remaining  three  subsequently. 
He  testifies  to  the  effect  that  the  first  machine  was  erected  for  only 
experimental  purposes.  He  admits  that  the  third,  fourth  and  fifth 
were  imitations  of  the  French  machine.  Of  the  third  he  says  that 
"the  machine  was  constructed  according  to  the  pattern  of  the  French 
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machine/'  and  that  it  resembled  it  "as  closely  as  I  could  construct  it,  to 
give  it  strength  and  durability."  He  states  that  the  fourth  machine 
was  "the  same ;  practically  the  same"  as  the  third ;  and  that  the  fifth 
was  "constructed  after  the  pattern  of  the  third  and  fourth" ;  and  fur- 
ther, that  the  model  which  he  supplied  to  his  patent  solicitor  was  "made 
according  to  how  I  constructed  the  machine,  after  the  pattern  of  the 
French  machine,"  and  the  drawings  of  the  patent  in  suit  were  made 
"from  the  machine  I  constructed,  after  the  pattern  of  the  French  ma- 
chine, from  either  one,  either  third,  fourth  or  fifth,  as  they  are  alike." 
Under  these  circumstances  it  was  necessary  in  order  to  avoid  anticipa- 
tion that  Stuart  should  carry  the  date  of  his  invention  back  of  the 
importation  of  the  Brizon  machine.  This  he  has  endeavored  to  do 
bv  the  production  of  evidence  in  support  of  his  alleged  machine  of 
February,  1900.  As  the  date  of  the  application  for  a  patent  presump- 
tively is  the  date  of  the  invention  embodied  in  it,  and  as  the  French 
machine  which  clearly  embodies  the  mechanism  of  the  machine  patent 
in  suit  was  brought  into  this  country  and  there  used  with  the  knowl- 
edge of  the  appellant  about  twenty  months  prior  to  the  date  of  applica- 
tion, the  burden  rested  upon  him  to  establish  by  satisfactory  and  con- 
vincing proof,  that  his  invention  antedated  the  arrival  of  the  foreign 
machine.  But  this  he  has  failed  to  do.  The  evidence  in  support  of 
the  construction  and  operation  at  an  earlier  date  of  his  alleged  first 
and  second  machines  falls  far  short  of  the  full  and  clear  proof  that 
was  requisite.  Indeed,  the  evidence  taken  as  a  whole  creates  tiie 
gravest  suspicion  of  bad  faith  on  the  part  of  the  appellant  in  making 
his  contention  of  invention  prior  to  the  date  of  his  knowledge  of  the 
Brizon  machine. 

We  are  satisfied  that  the  decree  of  the  court  below  should  be  affirmed 
with  costs.    And  it  is  so  ordered. 


<149  Fed.  42.) 

BOSTON  &  M.  R.  CO.  v.  GOKBT. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  4,  1906.) 

No.  11. 

1.  MaSTEB  and    SeBVANT— InJUBIKS   to   SkBVAWT— RAILBOAD&— Dkpiotivb    Ap- 

PLiANOEa— Assumed  Risk. 

Plaintiff,  a  brakeman,  while  In  defendant's  employ,  was  struck  by  a 
switch  target  and  thrown  to  the  gromid  from  a  moylng  freight  car  while 
he  was  climbing  up  the  ladder  to  release  a  brake,  with  his  back  to  tbe 
switch.  The  switch  had  been  changed  shortly  before,  and  plaintiff  testi- 
fied that  he  liad  no  knowledge  of  Its  dangerous  proximity  to  the  track 
and  had  never  been  warned  concerning  tbe  same.  Held,  that  the  danger 
from  such  structure  was  not  one  of  the  ordinary  risks  which  plaintiff  as- 
sumed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, §  556. 

Assumption  of  risk  incident  to  employment,  see  Chesapeake  ft  O.  R.  Co. 
V.  Hennessey,  38  C.  C.  A.  314.] 
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2.  SaJOD— OONTBIBUTOBT  NSOLIOENOB— QUESTION  FOB  JUBT. 

Wliether  plaintiff  was  guilty  of  contributory  negligence  was  for  the 
Jury. 

[Ed.  Note.— For  cases  in  point,  see  C&it  Dig.  vol  84,  Master  and  Serr- 
ant,  i  1124.] 

3.  GoxTBTS— Fedebal  Coubts— JuBiSDicnoN— Coubt  of  Appeals. 

Act  Cong.  March  8,  1891,  c.  517,  S  5,  26  Stat  827  [U.  8.  Gomp.  St  1001, 
p.  549],  provides  that  writs  of  error  may  be  taken  direct  to  the  Supreme 
Court  in  any  case  in  which  the  Jurisdiction  of  the  circuit  court  is  in  is- 
sue, and  secticMi  6  (26  Stat  828  lU.  S.  Comp.  St  1901,  p.  549])  declares 
that  the  Circuit  Courts  of  Appeal  shall  have  Jurisdiction  in  all  cases  ex- 
cept those  provided  for  in  section  5.  Held,  that  the  Circuit  Court  of  Ap- 
peals has  no  jurisdiction  to  pass  on  questions  challenging  the  Jurisdiction 
of  Circuit  Courta 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  18,  Courts,  S  1099. 

Jurisdiction  of  Circuit  Court  of  Appeals  in  general,  see  Lau  Ow  Bew  t. 
United  States,  1  C.  C.  A.  6;  United  States  Freehold  Land  &  Emigra- 
tion Ca  V.  Gallegos,  82  C.  C.  A.  475.] 

Wallace,  Circuit  Judge,  dissenting  in  part 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont. 

See  130  Fed.  992,  994. 

Writ  of  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Vermont  to  review  a  judgment  entered  on  the  verdict  of  a  jury 
in  fcivor  of  the  plaintiflF  for  $3,350. 

G.  B.  Young,  for  plaintiff  in  error. 

E.  A.  Cook  and  H.  W.  Hovey,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  plaintiff,  a  brakeman  in  the  employ 
of  the  defendant,  was,  while  in  tiie  discharge  of  his  duties,  struck  by 
the  target  of  a  switch  and  thrown  to  the  ground  from  a  moving  freight 
car.  He  received  injuries  which  resulted  in  the  amputation  of  one  of 
his  feet  three  inches  above  the  ankle.  The  switch  which  caused  the 
accident  was  located  in  the  freight  yard  at  Lyndonville,  Vt.,  having 
been  placed  in  position  but  a  few  weeks  prior  to  the  accident.  The 
dangerous  proximity  of  the  target  to  the  track  was  unknown  to  the 
plaintiff  as  he  testified  that  he  had  never  operated  it  in  its  changed 
location  or  been  warned  regarding  it.  It  was  so  near  the  track  tiiat 
while  in  the  act  of  climbine  up  the  ladder  of  the  moving  car  to  release 
a  brake,  with  his  back  to  me  switch,  he  was  caught  by  the  target  and 
hurled  to  the  ground.  In  other  words,  there  was  not  room  enough 
to  permit  the  body  of  a  brakeman  in  that  position  to  pass  in  safety. 

It  cannot  be  successfully  maintained  that  the  danger  from  such  a 
structure  was  one  of  the  ordinary  risks  assumed  by  the  plaintiff  on 
entering  the  defendant's  employ.  The  law  imposed  upon  the  defend- 
ant the  duty  of  furnishing  for  the  use  of  its  servants  fit  and  suitable 
means  and  appliances.  The  jury  found  that  the  defendant  failed  to 
perform  this  duty;  they  found,  in  effect,  that  the  defendant  furnished 
an  unsafe  switch  with  the  target  so  located  that  it  served  as  a  trap  in 
which  employes,  ignorant  of  its  position,  might  be  caught  and  killed 
or  injured.  WheSier  such  a  structure  was  one  reasonably  safe  and 
79aCJL— 5 
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proper  to  be  maintained  at  the  place  described  was  a  question  of  fact 
and  was  presented  to  tihe  jury  under  instructions  as  favorable  as  the 
proofs  warranted. 

The  same  statement  is  true  as  to  the  alleged  contributory  negligence 
of  the  plaintiff.  It  cannot  be  said,  as  matter  of  law,  that  he  was  at 
fault  in  not  ascertaining  the  situation  in  time  to  avoid  contact  with  the 
target.  The  peril  was  not  so  obvious  as  to  justify  the  trial  court  in 
imputine  negligence  to  the  plaintiff  in  failing  to  discover  it.  In  the  ab- 
sence of  notice  or  knowledge  to  tiie  contrary  he  had  a  right  to  assume 
that,  when  in  the  discharge  of  his  duty  he  was  required  to  mount  a 
moving  car,  he  would  not  be  hurled  to  the  ground  by  a  target  placed 
so  near  the  car  that  his  body  could  not  pass  in  safety.  At  least  it  was 
a  question  for  the  jury. 

The  case  is  an  exceedingly  simple  one  up<Mi  the  facts,  involving  ques- 
tions which  are  constantly  arising  in  negligence  cases ;  these  questions 
were  properly  sent  to  the  jury  imder  instructions  which  fairly  presented 
the  conflicting  contentions  of  the  parties  and,  after  a  careful  examina- 
tion of  the  record,  we  fail  to  find  any  error  which  warrants  us  in  re- 
versing the  judgment.  We  are  unanimously  of  the  opinion  that  the 
trial  was  fairly  and  impartially  conducted  and  that  the  verdict,  consider- 
ing the  irreparable  injury  to  the  plaintiff,  was  a  moderate  one. 

We  refrain  from  discussing  tiie  jurisdictional  question  argued  at 
the  bar  and  in  the  briefs,  for  the  reason  that  this  court  since  its  or- 
ganization has  uniformly  held  that  the  act  creating  the  Circuit  Courts 
of  Appeal  confers  no  authority  upon  these  courts  to  pass  upon  ques- 
tions challenging  the  jurisdiction  of  the  Circuit  Courts.  Act  March 
3,  1891,  c  617,  26  Stat  826  [U.  S.  Comp.  St.  1901,  p.  547].  Section 
5  of  the  act  (26  Stat.  827  [U.  S.  Comp.  St.  1901,  p.  549])  provides 
that  writs  of  error  majr  be  taken  direct  to  the  Supreme  Court  in  any 
case  in  which  the  jurisdiction  of  the  Circuit  Court  is  in  issue,  and 
section  6  (26  Stat  828  [U.  S.  Comp.  St  1901,  p.  549])  provides  that 
the  Circuit  Courts  of  Appeal  shall  have  jurisdiction  in  all  cases  except 
those  provided  for  in  section  5.  This  court  has  no  appellate  jurisdic- 
tion except  such  as  is  conferred  by  statute  and  we  have  been  unable 
to  perceive  how  the  statute  can  be  logically  construed  to  bestow  upon 
us  a  right  which  is  expressly  conferred  on  the  Supreme  Court  and  is 
expressly  withheld  from  us.  U.  S.  v.  Lee  Yen  Tai,  113  Fed.  465, 
51  C.  C.  A.  299 ;  Fisheries  Co.  v.  Lennen,  130  Fed.  533,  66  C.  C.  A. 
79;  Penn.  Lumberman's  Ins.  Co.  v.  Meyer,  126  Fed.  354,  61  C.  C. 
A.  254;  in  s.  c.  197  U.  S.  407,  26  Sup.  Ct  483,  49  L.  Ed.  810;  Sun 
Printing  Ass'n  v.  Edwards,  194  U.  S.  377,  24  Sup.  Ct  696,  48  L. 
Ed.  1027;  U.  S.  V.  Jahn,  155  U.  S.  109,  16  Sup.  Ct  39,  39  L.  Ed.  87; 
Halpin  v.  Amerman,  138  Fed.  548,  70  C.  C.  A.  462. 

The  judgment  is  affirmed,  with  costs. 

WALLACE,  Circuit  Judge  (dissenting).  Error  is  assigned,  among 
others,  of  the  denial  by  the  court  below  of  the  motion  by  the  defendant 
to  dismiss  the  action  upon  the  ground  that  because  the  writ  for  tiie 
commencement  of  the  action  was  not  properly  served  on  the  defendant 
the  court  had  no  jurisdiction  of  the  defendant 
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The  writ  was  dated  April  25, 1904;  was  made  returnable  and  notified 
the  defendant  to  appear  and  answer  at  a  term  of  the  United  States 
Circuit  Court  for  the  District  of  Vermont  to  be  held  on  the  17th  day 
of  May,  1904 ;  and  was  served  by  the  marshal  on  the  2d  day  of  May, 
1904,  by  attaching  property  designated  as  the  property  of  the  defend- 
ant by  one  Folsom,  its  agent  and  division  superintendent  within  the 
said  district,  and  leaving  a  true  and  attested  copy  of  the  writ  in  Fol- 
som's  hands  at  his  office  in  said  district. 

Upon  the  return  day  mentioned  in  the  writ,  the  writ  together  with 
the  marshal's  return  was  duly  filed,  and  thereupon  the  defendant  ap- 
peared specially  for  the  purpose  of  the  motion  to  dismiss  and  for  the 
filing  of  a  plea  in  abatement.  The  motion  to  dismiss  was  based  upon 
the  face  of  the  writ  and  the  marshal's  return  of  service.  The  plea  in 
abatement  allied  facts  qualifying  the  statements  contained  in  the  re- 
turn of  the  marshal,  and  in  substance  asserted  that  the  attempted  serv- 
ice upon  Folsom  was  unwarranted  by  the  provisions  of  the  statutes  of 
Vennont  After  the  court  had  denied  the  motion  to  dismiss  and  had 
decided  in  eflfect  that  the  plea  in  abatement  was  bad,  the  defendant  an- 
swered upon  the  merits. 

The  assignment  of  error  which  challenges  the  ruling  of  the  court  in 
refusing  to  dismiss  the  action  presents  the  general  question  whether 
the  court  acquired  jurisdiction  of  the  person  of  the  defendant.  If  the 
court  did  not  by  a  valid  service  of  an  authorized  process  obtain  juris- 
diction, the  judgment  is  subject  to  review  on  a  writ  of  error  taken  di- 
rectly to  the  Supreme  Court.  This  proposition  was  considered  and  de- 
cided in  Shepard  v.  Adams,  168  U.  S.  618,  18  Sup.  Ct.  214,  42  L.  Ed 
602,  where  the  case  was  one  in  which  the  summons  required  the  de- 
fendant to  appear  and  answer  in  a  Federal  Court  of  the  District  of  Col- 
orado within  ten  days  from  the  time  of  service  of  the  summons  instead! 
of  thirty  days  as  provided  for  the  procedure  of  the  state  courts  by 
the  statutes  of  Colorado.  Inasmuch  as  section  5  of  the  Act  conferring- 
jurisdiction  upon  this  court,  (Act  March  3,  1891,  c.  517,  26  Stat.  827 
[U.  S.  Comp.  St.  1901,  p.  549])  provides  that  writs  of  error  may  be 
taken  from  the  Circuit  Courts  direct  to  the  Supreme  Court  in  any  case 
in  which  the  jurisdiction  of  the  Circuit  Court  is  in  issue,  as  well  as  in 
any  case  which  involves  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty,  while  section  6  pro- 
vides that  the  Circuit  Courts  of  AppesJ  established  by  the  Act  shall 
exercise  appellate  jurisdiction  to  review  by  writ  of  error  final  deci- 
aons  in  all  cases  other  than  those  provided  for  in  section  5,  the  ques- 
tion arises  whether  this  court  can  properly  undertake  to  decide  whether 
there  was  jurisdiction  in  the  court  below.  In  United  States  v.  Lee 
Yen  Tai,  113  Fed.  465,  51  C.  C.  A.  299,  we  held  that  this  court  was  not 
authorized  to  decide  tfie  validity  or  construction  of  a  treaty;  and  in 
Fisheries  Co.  v.  Lennen,  130  Fed.  533,  65  C.  C.  A.  79,  following  that 
jndgment,  we  decided  that  an  appeal  presenting  the  question  of  the 
jurisdiction  of  the  Circuit  Court,  as  well  as  other  questions  relating  to 
the  merits  of  the  controversy,  did  not  authorize  this  court  to  pass  upon 
the  jurisdiction  of  the  court  below.  These  two  decisions  were  based 
tipon  our  understanding  of  the  decisions  of  the  Supreme  Court  in 
United  States  v.  Jahn,  155  U.  S.  109,  15  Sup.  Ct.  39,  39  L.  Ed.  87^ 
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and  Carter  v.  Roberts,  177  U.  S.  496,  20  Sup.  Ct.  713,  44  L.  Ed.  861. 
Since  these  decisions,  however,  the  Supreme  Court  has  considered 
again  the  proper  construction  of  sections  6  and  6  (26  Stat.  827,  828 
[U.  S.  Comp.  St.  1901,  p.  549])  in  American  Sugar  Refining  Co.  v. 
New  Orleans,  181  U.  S.  277,  21  Sup.  Ct.  646,  45  L.  Ed.  859,  and  I 
think  it  is  apparent  from  its  opinion  that  we  misinterpreted  the  mean- 
ing of  its  former  decisions.  I  am  now  satisfied  that  unless  we  see  fit 
to  certify  to  the  Supreme  Court  the  question  of  jurisdiction,  we  have 
authority,  and  it  is  our  duty,  to  entertain  and  decide  it  in  all  cases 
where  the  jurisdiction  of  the  Circuit  Court  is  invoked  solely  because  of 
the  diverse  citizenship  of  the  parties  to  the  action. 

In  Amy  v.  Watertown,  130  U.  S.  301,  9  Sup.  Ct.  530,  32  L.  Ed.  946 
it  was  pointed  out  that  although  prior  to  the  passage  of  the  Act  of 
June  1, 1872,  it  was  always  in  the  power  of  the  Federal  Courts,  by  gen- 
eral rules,  to  adapt  their  practices  to  the  exigencies  and  conditions 
of  the  times,  since  the  passage  of  that  act  the  practice,  pleadings  and 
forms  and  modes  of  proceeding  must  conform  to  the  state  law  and  to 
the  practice  of  the  state  courts,  except  when  Congress  has  legislated 
upon  a  particular  subject  and  prescribed  a  rule.  And  the  court  also 
declared  that  "When  a  state  statute  prescribes  a  particular  method  of 
serving  mesne  process,  that  method  must  be  followed;  and  this  rule  is 
especially  exacting  in  reference  to  corporations." 

The  Act  of  June  1,  1872,  now  section  914  of  the  United  States  Re- 
vised Statutes  [U.  S.  Comp.  St.  1901,  p.  684]  does  not  require  a  Cir- 
cuit Court  of  the  United  States  to  observe  a  strict  conformity  in  actions 
at  common  law  to  the  practice  and  procedure  existing  at  the  time  in 
such  actions  in  the  courts  of  the  state  within  which  the  Circuit  Court  is 
held,  but  permits  the  Circuit  Court  to  conform  thereto  "as  near  as  may 
be."  As  was  said  in  Ind.  &  St.  L.  R.  R.  Co.  v.  Horst,  93  U.  S.  291, 
23  L.  Ed.  898 :  "This  indefiniteness  may  have  been  suggested  for  a 
purpose;  it  devolved  upon  the  judges  to  be  aflFected  the  duty  of  con- 
struing and  deciding,  and  gave  them  the  power  to  reject,  as  Congress 
doubtless  expected  they  would  do,  any  subordinate  provision  in  such 
state  statutes  which,  in  their  judgment,  would  unwisely  encumber  the 
administration  of  the  law,  or  tend  to  defeat  the  ends  of  justice,  in  their 
tribunals."  In  Shepard  v.  Adams  (supra)  a  summons  issued  by  the 
United  States  District  Court  for  the  District  of  Colorado  which  re- 
quired the  defendant  to  appear  within  ten  days  from  the  time  of  serv- 
ice was  held  to  sufficiently  conform  to  the  statutes  of  Colorado  regulat- 
ing the  practice  of  the  state  courts  although  those  statutes  provided 
that  the  time  within  which  a  summons  should  require  the  defendant  to 
appear  was  twenty  days.  This  conclusion  was  reached  because  the 
summons  by  the  Federal  Court  was  issued  pursuant  to  a  rule  of  that 
court  which  was  adopted  when  the  existing  statutes  of  the  state  pre- 
scribed that  summonses  should  require  the  defendajit  to  appear  within 
ten  days,  but  which  rule  was  not  changed  to  conform  to  a  subsequent 
change  in  the  statutes  of  Colorado.  The  court  said:  'We  have  a 
right  to  presume  that  the  discretion  of  the  District  Court  was  legiti- 
mately exercised  in  both  adopting  and  maintaining  the  rule  in  ques- 
tion." It  is  apparent  from  the  reasoning  of  the  opinion  that  the 
summons  would  have  been  held  invalid  if  it  had  not  been  issued  in  pur- 
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soance  of  a  rule  of  the  Federal  Court  which  conformed  substantially 
when  it  was  adopted  to  the  state  statutes. 

The  statutes  of  Vermont  in  force  at  the  time  of  the  issuing  of  the 
present  writ,  and  for  many  days  before,  contained  the  following  pro- 
visions applicable  to  the  service  of  writs  in  actions  like  the  present. 

"Section  1088.  Every  writ  and  process  returnable  before  the  su- 
preme and  county  courts,  except  as  otherwise  provided,  shall  be  serv- 
ed within  twenty-one  days  from  the  date  of  issuing  the  same,  includ- 
ing the  day  of  service,  and  excluding  the  day  of  issuing,  and  shall  con- 
tain the  following  direction  to  the  officer,  viz. :  'Fail  not  but  service 
and  return  make  within  twenty-one  days  from  date  hereof.' " 

"Section  1089.  The  party  suing  out  such  process  shall  cause  the 
same  to  be  entered  and  docketed  in  the  county  clerk's  office  on  or  be- 
fore the  expiration  of  said  twenty-one  days,  or  the  process  shall  on 
motion  abate." 

"Section  1090.  The  defendant  shall  cause  his  appearance  therein 
to  be  entered  with  the  clerk  on  or  before  the  expiration  of  forty-two 
days  from  the  date  of  such  writ."  The  only  rule  of  the  Circuit  Court 
of  the  District  of  Vermont  which  touches  the  case  is  rule  8  which  was 
adopted  prior  to  the  enactment  of  these  provisions  and  provides  as 
follows:  "All  mesne  process  shall  be  returnable  to  the  next  regular 
tenn,  if  there  shall  be  time  for  seasonable  service  thereof  according 
to  the  laws  of  the  state,  otherwise  it  shall  be  returnable  to  the  next 
rcrular  term  thereafter." 

There  is  nothing  in  the  rule  of  the  Circuit  Court  which  impinges 
upon  the  statutory  provisions,  and  these  provisions  require  the  writ  to 
be  served  within  twenty-one  days  from  its  date  of  issuing,  and  allow  the 
defendant  twenty-one  days  at  least  after  service  in  which  to  appear  in 
the  action.  The  present  writ  was  not  served  or  attempted  to  be  served 
on  the  defendant  until  the  2d  of  May,  1904,  or  fifteen  days  previous 
to  the  time  at  which  the  defendant  by  the  writ  was  notified  to  appear 
and  answer.  I  cannot  escape  the  conclusion  that  the  motion  to  dis- 
miss should  have  been  granted. 

If  process  is  not  served  pursuant  to  the  required  statutory  time  the 
service  is  nugatory  unless  cured  by  a  voluntary  appearance  or  waiver 
of  the  defendant.  It  was  upon  that  ground  only  that  the  court  assum- 
ed appeUate  jurisdiction  in  Shepard  v.  Adams.  The  defendant  in  the 
present  case  was  deprived  of  the  full  opportimity  to  prepare  its  de- 
fense which  the  statute  was  intended  to  afford,  and  though  it  may  have 
had  in  fact  sufficient  time,  it  was  entitled  to  assert  its  statutory  right. 
The  denial  of  that  right  was  error. 

There  is  respectable  authority  for  the  proposition  that  if  a  defendant 
appears  in  order  to  take  advantage  of  a  defective  process  or  service, 
and  his  motion  to  dismiss  the  suit  on  that  ground  is  overruled,  he  can- 
not then  answer  and  proceed  to  trial  without  making  a  virtual  waiver 
of  his  objections.  But  the  weight  of  authority  is  to  the  contrary. 
"Where  a  special  appearance  is  made  in  order  to  object  to  illegality  in 
the  service  of  process,  or  to  urge  any  objection  for  which  a  special 
appearance  is  appropriate,  such  special  appearance  is  not  waived  and 
converted  into  a  general  one  by  answering  to  the  merits  after  the  ob- 
jections are  erroneously  overruled.     It  is  only  where  the  defendant 


Digitized  by  VjOOQIC 


70  T9  C.  C.  A.  REPORTS. 

pleads  in  the  first  instance  to  the  merits,  without  any  special  appear- 
ance, that  objections  to  personal  jurisdiction  are  waived."  2  En- 
cjrclopedia  of  Pleading  &  Practice,  629.  That  this  is  the  law  of  the 
Federal  Courts  sufficiently  appears  by  reference  to  Harkness  v.  Hyde, 
98  U.  S.  476,  25  L.  Ed.  237,  and  Southern  Pacific  Co.  v.  Denton,  146 
U.  S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942. 

For  these  reasons  I  am  of  the  opinion  that  the  judgment  should  be 
reversed. 


<149  Fed.  48.) 

BROWN  ft  ADAMS  v.  UNITED  BUTTON  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  10,  1906.) 

No.  19. 

1.  BANKBtTPTCT— PbOVABLK     CLAIICS— DAMAGES    FOB     TOBTS. 

A  claim  for  unliquidated  damaf?es  resulting  from  injury  to  the  prop- 
erty of  another,  not  connected  with  or  growing  out  of  any  contractual 
relaticMi,  is  not  provable  in  bankruptcy,  under  the  existing  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  I  480.] 

2.  Same— INJTJBY  to  Pebsonal  Pbopebtt  by  Nbolioencx  ob  Nuisance. 

Where,  therefore,  wool  dealers  had  a  warehouse  for  the  storage  of 
wool,  which  adjoined  a  building  formerly  used  by  the  bankrupt  as  a 
factory,  the  two  being  simply  separated  by  a  party  wall,  and  by  reason 
of  excessive  heat  from  the  furnaces  of  the  bankrupt  which  penetrated 
through  the  wall,  their  wool  was  dried  out  and  damaged,  losing  weight 
and  depreciating  in  price,  in  consequence,  a  claim  for  damages  for  the 
loss,  treating  it  either  as  the  result  of  neglig^ce  or  nuisance,  was  not 
provable  against  the  bankrupt's  estate. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  6,  Bankruptcy,  |  480.] 
8.  Same— Pbovablb  Debts— Bankbuptct  Act  of  1808— Section  63,  Subsbcs. 

a,  b,  CONSTBUED. 

The  debts  which  may  be  proved  under  Bankr.  Act  July  1,  1808,  as  speci- 
fied in  section  63,  subsec.  a,  30  Stat  662,  c.  541  [U.  S.  Comp.  St  1001,  p. 
d447],  are  fixed  liabilities  as  evidenced  by  a  Judgment  or  an  instrument  in 
writing  absolutely  owing,  whether  payable  immediately  or  not;  taxable 
costs  in  certain  cases;  and  claims  upon  open  account  or  upon  contract 
express  or  implied.  And  while  it  is  further  provided  by  subsection  b 
that  "unliquidated  claims  against  the  bankrupt  may,  pursuant  to  ap- 
plication  to  the  court  be  liquidated  in  such  manner  as  it  may  direct  and 
may  therefore  be  proved  and  allowed  against  his  estate,'*  this  does 
not  make  claims  for  unliquidated  damages  provable  generally,  nor,  in- 
deed, add  anything  to  the  class  of  debts  which  may  be  proved  according 
to  the  preceding  subsection,  but  has  merely  to  do  with  a  matter  of 
procedure,  as  to  how  unliquidated  claims,  founded  upon  open  account  or 
contract  previously  Q)ecified,  may  be  liquidated  or  made  certain. 
4.  Same— CoNSTBUCTioN  of  Statutes— Conflicting  Pbovisions— Sections 
Deaxjng  with  Special  Subject— Section  63  and  Section  17  of  Bank- 
BUPTCY  Act  of  1898  Considebed. 

Nor  are  the  debts  which  may  be  proved  in  bankruptcy  under  section 
68  of  the  existing  act  (Bankr.  Act  July  1,  1808,  30  Stat  562,  c.  541  [U. 
8.  Comp.  St  1001,  p.  3447])  enlarged  by  the  fact  that  it  is  assumed,  in 
aection  17  (30  Stat  550  [U.  S.  Ck)mp.  St.  1901,  p.  8429]),  regulating  the  ef- 
fect of  a  discharge,  that  liabilities  for  torts  are  provable  and  so  dis- 
charged, certain  specified  torts  being  thereupon  excepted  from  the  ^ect 
of  a  discharge;  the  want  of  harmony  in  this  respect  between  the  two 
sections,  being  the  result  of  the  changes  made  in  that  section  by  the 
amendment  of  1903,  and,  in  case  of  confiict  section  63,  which  is  devoted 
specifically  to  what  debts  are  made  provable,  being  controlling. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Delaware. 
For  opinion  below,  see  140  Fed.  495. 

William  R.  Sears,  for  appellants. 
Benjamin  Nields,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  ARCHBALD, 
District  Judge. 

ARCHBALD,  District  Judge.  The  question  is  whether  a  claim  for 
unliquidated  damages,  resulting  from  injury  to  the  property  of  an- 
other, not  connected  with  or  growing  out  of  any  contractual  relation, 
is  provable  in  bankruptcy.  The  appellants.  Brown  &  Adams,  are  wool 
dealers  in  Boston,  Mass.,  and  have  a  warehouse  there  for  the  storage 
of  wool  which  adjoins  a  building  formerly  used  for  a  number  of  years 
by  the  United  Button  Company,  bankrupt,  as  a  factory;  the  two  be- 
ing simply  separated  by  a  party  wall.  Wool  in  storage  needs  to  be 
kept  at  a  cool  and  even  temperature ;  and  the  charge  is  that,  by  reason 
of  excessive  heat  from  the  furnaces  of  the  button  company  which 
penetrated  through  the  party  wall,  the  wool  of  the  appellants  was  dried 
out  and  damaged,  losing  weight  and  depreciating  in  price  in  conse- 
quence, to  the  extent  of  some  $12,000.  The  button  company  was  put 
into  bankruptcy  in  August,  1904.  Just  when,  prior  to  this  time,  the 
damages  which  are  claimed  accrued,  is  not  made  clear,  but  it  is  fair 
to  assume  that  some  at  least  was  within  the  year,  and  the  case  will  be 
disposed  of  upon  that  basis.  Claiming  that  the  button  company  is 
liable  for  this  loss,  treating  it  either  as  the  result  of  negligence  or 
nuisance,  proof  is  sought  to  be  made  for  it  against  the  estate,  liquida- 
tion of  the  damages  beinff  suggested  through  the  medium  of  a  bill  in 
quity,  now  pending  in  the  superior  court  for  the  county  of  Suffolk, 
Mass.,  brought  by  the  appellants  against  the  button  company  and  its 
trustee.  The  cl^im  was  rejected  by  the  district  court  without  passing 
upon  the  merits,  upon  the  ground  that  it  was  not  provable,  and  the 
propriety  of  that  niling  is  the  question  here. 

Bankruptcy  is  supposedly  concerned  only  with  commercial  matters, 
and  was  early  confined  to  traders.  Loveland,  §  3.  And,  while  it  has 
been  graduaUy  extended  and  enlarged,  the  original  idea  has  not  been 
altogether  departed  from.  Its  purpose  is  to  free  a  person  from  his 
debts,  or  to  subject  him  to  proceedings  on  account  of  tfiem.  This  may 
not  be  controlling,  but  it  is  suggestive ;  and  a  construction  which  goes 
outside  of  it  has  certainly  to  be  justified. 

By  the  bankruptcy  act  at  present  in  force  it  is  provided : 

"Sec  63.  Debts  Which  May  Be  Proved. — a.  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  which  are  (1)  a  fixed  liability,  as  evi- 
denced by  a  judgment  or  an  instrument  in  writing,  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  against  him,  whether  then  payable  or  not, 
^Itb  any  interest  thereon  which  would  have  been  recoverable  at  that  date  or 
^itb  a  rebate  of  interest  upon  such  as  were  not  then  payable  and  did  not 
bear  hitereet ;  (2)  due  as  costs  taxable  against  an  involuntary  bankrupt  who 
was  at  the  time  of  the  filing  of  the  petition  against  him  plaintiff  in  a  cause 
of  action  which  would  pass  to  the  trustee  and  which  the  trustee  decllnea  to 
prosecute  after  notice;    (3)  founded  upon  k  claim  for  taxable  costs  incurred 
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in  good  faltb  by  a  creditor  before  the  filing  of  a  petition  In  an  action  to  re- 
cover a  provable  debt;  (4)  founded  upcm  an  ojpen  account,  or  upon  a  oon- 
tract  express  or  implied;  and  (5)  founded  upon  provable  debts  reduced  to 
Judgments  after  the  filing  of  the  petition  and  before  the  consideration  of 
the  banlunipf s  application  for  a  discliarge,  less  oosts  incurred  and  interest 
accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  sach 
Judgments."  Act  July  1,  1896,  a  541,  80  Stat  502  [U.  S.  Ck)mp.  St  1901, 
p.  8447]. 

This  to  all  intents  is  complete  in  itself,  being  given  up  to  an  enu- 
meration and  specification  of  the  debts  which  may  be  proved.  It  is, 
however,  further  provided  in  this  same  section: 

'*b.  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  application 
to  the  Ck)urt  be  liquidated  in  such  manner  as  it  shall  direct  and  may  there- 
after be  proved  and  allowed  against  his  estate." 

As  contradistinguished  from  the  paragraph  which  precedes  it,  this 
subsection  seems  to  be  concerned  with  a  mere  matter  of  procedure, 
directing  how  a  claim  which  is  open  and  unsettled — such  for  instance 
as  one  "(4)  founded  upon  an  open  account,  or  upon  a  contract  ex- 
press or  implied"  precedently  specified — may  be  liquidated  and  made 
certain.  And  whether  taken  by  itself,  or  with  reference  to  the  im- 
mediate context,  this  is  the  natural,  if  not  the  only,  construction  to  be 
given  to  it. 

It  is  contended,  however,  by  the  appellants,  that  it  is  in  fact  intended 
to  cover  an  additional  and  distinct  class  of  claims,  the  whole  sec- 
tion, as  indicated  by  its  title,  being  devoted  to  the  general  subject  of 
debts  which  are  provable;  the  one  subsection  (a)  dealing  with  those 
which  are  of  a  fixed  and  more  or  less  absolute  character,  such  as 
judgments,  costs,  bills,  notes,  and  accounts,  and  the  other  (b)  with 
those  which  require  to  be  liquidated,  such  as  damages  for  torts;  the 
word  "debt,"  as  defined  by  the  act — section  1  (11) — including  a  "de- 
mand or  claim,"  and  being  thus  broad  enough  to  embrace  both.  This 
construction,  moreover,  is  made  necessary,  as  it  is  said,  in  order  to 
bring  the  section  into  harmony  with  other  parts  of  the  act. 

To  the  contrary  of  this,  however,  it  is  declared  in  Dunbar  v.  Dun- 
bar, 190  U.  S.  340,  350,  23  Sup.  Ct  757,  761,  47  L.  Ed.  1084,  that: 

"This  paragraph,  'b,'  *  *  *  ^dds  nothing  to  the  class  of  debts  whi(^ 
might  be  proved  under  paragraph  'a'  of  the  same  section.  Its  purpose  is  to 
permit  an  unliquidated  claim,  coming  within  the  provisions  of  section  63  a,  to 
be  liquidated  as  the  court  should  direct" 

It  is  true  that  this  is  somewhat  aside  from  the  immediate  question 
before  the  court,  which  was  whether  a  discharge  in  bankruptcy  oper- 
ated to  release  a  contingent  liability,  such  as  an  annuity,  which  a  hus- 
band upon  his  divorce  agreed  to  pay  to  his  wife  for  the  support  of  her- 
self and  their  minor  children.  But  it  is  not  to  be  assumed  that  a 
construction  deliberately  announced  in  this  way  was  not  considered 
by  the  whole  court,  or  went  out  unadvisedly,  so  as  to  stand  as  mere 
dictum.  The  law  is  as  it  is  declared  to  be  by  the  Supreme  Court  speak- 
ing by  one  or  the  other  of  its  judges,  and  is  not  to  be  put  aside  upon 
any  such  suggestion,  except  as  there  is  no  other  alternative.  That  the 
question  is  still  open  and  undisposed  of,  however,  notwithstanding 
what  is  so  held,  is  confidently  affirmed  upon  the  strength  of  Crawford 
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/.  Burke,  195  U.  S.  176,  25  Sup.  Ct.  9,  49  L.  Ed.  147,  where  in 
discussing  this  section  of  the  act  it  is  said: 

*Taragraph  'a'  ♦  ♦  ♦  Includes  debts  arising  upon  contracts,  express  or 
Implied,  and  open  accounts,  as  well  as  for  Judgments  and  costs.  As  to  para- 
graph V  two  constructions  are  possible:  It  may  relate  to  all  unliquidated 
demands,  or  only  to  such  as  may  arise  upon  such  contracts,  express  or  im- 
plied, as  are  covered  by  paragraph  'a.* " 

It  is  upon  the  latter  expression  that  the  appellants  particularly  rely. 
But  whatever  encouragement,  standing  by  itself,  it  may  seem  to  lend, 
the  court  is  careful  to  add : 

**Whether  the  effect  of  paragraph  'b'  is  to  cause  an  unliquidated  claim^ 
which  is  susceptible  of  liquidation,  but  is  not  literally  embraced  by  paragraph 
'a,*  to  be  provable  in  bankruptcy,  we  are  not  called  upon  to  decide,  as  we  are 
dear  that  the  debt  of  the  plaintiff  was  embraced  within  the  provisions  of 
paragraph  'a'  as  one  ^founded  upon  an  open  account,  or  upon  a  contract  ex- 
press or  implied,'  and  might  have  been  proved  under  section  63  a  had  plaintiff 
diosen  to  waive  the  tort,  *and  take  his  place  with  the  other  creditors  of  the 
estate." 

Taking  it  altogether,  therefore,  this  utterance  does  not  seem  to 
carry  us  very  far. 

Assuming,  however,  that  the  question  is  an  open  one,  let  us  see 
to  what  an  independent  consideration  of  it  leads.  The  argument  is 
that  the  right  to  prove  must,  in  justice,  be  coextensive  with  the  re- 
lease to  be  obtained,  and  that,  as  it  is  plainly  provided  (section  17) 
that  the  bankrupt  shall  be  discharged  from  liability  for  all  but  certain 
excepted  torts,  it  must  be  that  all  which  are  not  so  excepted  are  en- 
titled to  come  iiL  As  said  by  Mr.  Justice  Brown,  in  Crawford  v. 
Burke,  supra : 

**It  cotainly  could  not  have  been  the  intention  of  Congress  to  extend  the 
operation  of  the  discharge  under  section  17  to  debts  that  were  not  provable 
QDder  section  eSa." 

The  one  section,  according  to  this,  is  to  be  read  in  the  light  of  the 
other,  and  that  construction  adopted  which  will  consist  with  both. 

Care  is  to  be  taken,  however,  in.  this  comparison,  not  to  reverse  the 
order  of  importance  in  which  they  are  to  be  considered.  Nor  in  case  of 
conflict  to  press  the  argument  too  far.  If  any  section  is  controlling  in 
this  regard,  it  is  the  section  which  declares  what  debts  are  provable,  and 
not  the  contrary.  It  is  not  so  much,  in  other  words,  that  a  tort  of  the 
character  whidi  we  have  here  is  discharged  by  the  one,  as  that  it  is  made 
provable  by  tihe  other,  that  gives  it  a  standing  against  the  estate.  Even 
if  the  one  were  true  of  it  and  not  the  other,  the  right  to  come  in  would 
not  be  established,  it  being  possible  that  there  is  a  lapse  in  the  law  in 
this  respect,  the  result  of  imperfect  adjustment,  upon  amendment;  a 
conclusion  to  be  avoided,  if  it  can  be,  but  not  at  the  expense  of  that 
part  of  tihe  statute  which  must  necessarily  govern. 

The  strength  of  the  argument  in  favor  of  claims  for  torts  being 
provable,  as  is  thus  intimated,  resides  in  the  section  with  regard  to  dis- 
charges, where  it  is  provided: 

"Sec.  17.  Debts  not  Affected  by  a  Discharge. — a.  A  discharge  in  bankruptcy 
shaU  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as  (1)  are 
<lue  as  a  tax  levied  by  the  United  States,  the  state,  county,  district,  or  mu- 
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nicipality  in  which  he  resides;  (2)  are  liabilities  for  obtaining  property  bj 
false  pretenses  or  false  representations,  or  for  wilful  and  malicious  injuries 
to  the  person  or  property  of  another,  or  for  alimony  due  or  to  become  due, 
or  for  maintenance  or  support  of  wife  or  child,  or  for  seduction  of  an  un- 
married female,  or  for  criminal  conversation ;  (3)  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance,  with  the  name  of  the  creditor  if  known 
to  the  bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the 
proceedings  in  bankruptcy;  or  (4)  were  created  by  his  fraud,  embezzlement 
misappropriation,  or  defalcation  while  acting  as  an  officer  or  In  any  fiduciary 
capacity." 

As  originally  passed,  instead  of  the  word  "liabilities,"  in  clause  2, 
were  the  words  "judgments  in  actions";  and  after  the  word  "for" 
were  the  words  "frauds,  or";  while  nothing  whatever  was  said  as  to 
alimony,  maintenance,  seduction,  or  criminal  conversation.  Claims 
grounded  in  fraud  or  the  other  causes  of  action  specified  had,  there- 
fore, as  the  law  then  stood,  to  be  reduced  to  judgment  in  order  to  be 
saved  from  the  effect  of  a  discharge.  Crawford  v.  Burke,  195  U. 
S.  176,  25  Sup.  Ct.  9,  49  L.  Ed.  147;  Bullis  v.  O'Beime,  195  U.  S. 
606,  25  Sup.  Ct.  118,  49  L.  Ed.  340.  The  reason  why  this  distinction 
was  made  is  not  clear,  but  it  was  probably,  as  suggested,  in  order  to 
avoid  the  temptation  to  claimants  to  try  and  bring  their  cases  within 
the  exception,  and  to  do  away  with  the  necessity  for  going  into  con- 
flicting evidence  in  order  to  do  so.  Other  cases  of  false  pretense, 
misrepresentation,  or  willful  and  malicious  injury,  not  so  protected, 
were  thus  apparently  left  to  be  released  by  a  discharge.  And,  as  the 
distinction  is  now  removed  by  the  substitution  of  the  word  "liabilities" 
for  "judgments,"  and  the  exception  still  further  enlarged  by  the  ad- 
dition of  seduction  and  criminal  conversation,  the  argument  is  that 
all  torts  not  so  excepted,  being  left  to  be  operated  upon  by  a  dis- 
charge, must  have  the  reciprocal  right  to  come  in  and  be  proved 
against  the  estate,  if  a  manifest  inconsistency,  not  to  say  injustice,  is 
to  be  avoided.  It  must  be  confessed  that  this  is  not  easy  to  meet. 
Seduction  and  criminal  conversation  are  torts,  pure  and  simple,  and 
cannot  be  resolved  away,  like  some,  as  being  possibly  tied  up  to  a  con- 
tract. And  if  it  was  considered  necessary  to  except  these  by  name, 
without  which  a  discharge  would  release  theni,  why  are  not  other 
torts  such  as  the  one  which  we  have  here,  growing  out  of  negligence 
or  nuisance,  in  the  same  situation?  Slightly  modifying  the  words  of 
Mr  Justice  Brown  in  Crawford  v.  Burke,  supra :  If  no  tort  could  be 
made  the  basis  of  a  provable  debt,  why  were  certain  torts  excepted? 
Nor  is  the  force  of  this  weakened  by  the  fact  that,  according  to  the 
decision  in  Tinker  v.  Colwell,  193  U.  S.  473,  24  Sup.  Ct  505,  48  L. 
Ed.  754,  criminal  conversation,  at  least  when  reduced  to  judgment, 
was  already  taken  care  of,  the  same  as  maintenance  and  alimony,  as  to 
which,  to  that  extent,  the  amendment  of  1903  may  be  regarded  as 
merely  declaratory.  Audubon  v.  Shufeldt,  181  U.  S.  575,  21  Sup.  Ct. 
735,  45  L.  Ed.  1009 ;  Dunbar  v  Dunbar,  190  U.  S.  340,  23  Sup.  Ct. 
757,  47  L.  Ed.  1084;  Wetmore  v.  Markoe,  196  U.  S.  68,  25  Sup.  Ct. 
172,  49  L.  Ed.  390. 

It  is  to  be  observed,  however,  that  the  construction  which  is  con- 
tended for  grows  out,  not  of  positive,  but  exceptive,  legislation.  It 
is  not  declared  what  debts  shall  be  released,  but  what  shall  not  be. 
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And  they  must,  in  terms,  be  first  provable,  in  order  to  be  excepted, 
and  not  the  contrary.  The  only  difficulty  that  is  experienced,  also,  is 
witii  regard  to  the  changes  introduced  by  the  amendment  of  1903,  in 
part,  as  we  have  seen,  unnecessary ;  as  to  which,  it  may  well  be  that  in 
providing,  out  of  extra  caution,  that  certain  things  should  not  be 
discharged,  care  was  not  taken  to  note  the  possible  eflFect  upon  other 
parts  of  the  law,  or  to  adjust  them  to  this,  producing  the  present 
want  of  harmony.  For,  after  all  has  been  said,  it  must  be  recognized 
that  there  is  a  want  of  harmony  between  these  two  diflFerent  parts  of 
the  statute,  not,  indeed,  as  originally  enacted,  but  now,  as  they  stand, 
after  amendment.  The  one  section  (17)  with  regard  to  the  eflFect  of 
a  discharge  assumes  that  torts  generally  are  provable  and  proceeds  ac- 
cordingly; while  the  other  (63)  makes  no  provision  for  anything  of 
the  kind,  except  by  a  construction  which  it  is  safe  to  say  was  not  in 
contemplation  when  it  was  passed,  and  cannot  consistently  be  read  in- 
to it  The  true  view  to  be  taken  of  it  has  been  already  indicated. 
The  first  of  the  two  paragraphs  into  which  it  is  divided  is  given 
up  to  an  enumeration  of  tiie  debts  which  are  entitled  to  be  proved 
against  the  estate,  among  which  is  to  be  found  everything  in  the  way 
of  a  fixed  obligation,  or  which,  as  being  of  a  commercial  character, 
a  bankrupt  could  expect  to  be  relieved  from ;  and,  complete  in  itself, 
it  is  not  to  be  added  to.  The  other  paragraph  plainly  has  to  do  with 
a  mere  matter  of  procedure ;  how  unliquidated  claims  founded  upon 
open  accotmt  or  contract,  specified  in  the  preceding  paragraph,  may  be 
liquidated  or  settled.  Nor  can  it  properly  be  made  to  serve  any  otKer 
purpose.  Argument  may  amplify  this,  but  cannot  make  it  clearer. 
And  as  so  interpreted  a  claim  for  damages,  such  as  the  one  before 
US,  is  not  included  among  debts  which  are  made  provable.  This, 
if  not  the  latest  deliverance  of  the  statute  (the  amendment  of  1903  hav- 
ing to  be  accorded  that  position),  as  the  one  devoted  specifically  to 
the  subject,  must  control.    26  Am.  &  Eng.  Encycl.  Law  (2d  Ed.)  68. 

It  may  be  that  the  conclusion  which  is  so  readied,  if  it  is  to  abridge 
correlatively  the  eflFect  of  a  discharge,  is  not  altogether  favorable  to 
the  bankrupt,  who  is  interested  in  being  relieved  from  his  liabilities 
to  the  fullest  extent  possible.  But  this  question  is  not  before  the  court, 
and  it  will  be  time  enough  to  meet  it  when  it  is. 

There  was  no  error,  therefore,  in  the  rejection  of  the  appellants' 
claim,  and  the  judgment  is  aflRrmed. 

GRAY,  Circuit  Judge  (concurring).  While  concurring  in  the  re- 
salt  reached  by  the  majority  of  the  court,  and  to  some  extent  in  the 
reasoning  employed  in  reaching  that  result,  I  am  constrained  to  think 
that  the  ratio  decidendi  of  the  court  below  is  that  upon  which  our  de- 
cision should  rest  Without  attempting  to  amplify  or  paraphrase  the 
opinion  of  the  learned  judge  of  that  court  (In  re  United  Button 
Co.  [D.  C]  140  Fed.  495),  it  is  sufl5cient,  in  referring  to  section  17, 
to  again  note  that  the  debts  which  "a  discharge  in  bankruptcy  shall 
release,*'  ve  such  debts  only  as  are  provable  under  section  63,  and  the 
debts  which  are  excepted  from  discharge,  being  among  others  liabil- 
ities for  certain  torts,  are  also  necessarily  provable  debts.  If  it  be  said 
that  "wilful  and  malicious  injuries  to  the  person  or  property  of  an- 
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Other,"  and  "seduction"  or  "criminal  conversation"  are  torts,  pure  and' 
simple,  and  as  such  incapable  of  liquidation  and  proof  under  section 
63,  it  may  be  replied  that  liabilities  for  such  torts,  when  reduced  to- 
judgment,  are  provable,  and  come  within  the  classification  of  section 
17a  (2)  as  "liabilities"  for  certain  torts.  Be  this  as  it  may,  it  is  true, 
however,  that  even  if,  out  of  abundant  caution,  certain  of  the  torts 
which  are  included  in  the  excepting  clause  could  not  have  been  liquidat- 
ed and  proven  under  section  63,  still  the  fact  that  the  excepting  clause  in 
this  respect  overlaps  provable  debts  and  includes  some  that  are  not 
provable,  does  not  nullify  the  qualifying  eflFect  of  the  word  "provable," 
as  limiting  the  debts  to  be  excepted,  as  well  as  these  whidi  are  dis- 
charged by  section  17,  and,  as  said  in  the  majority  opinion  of  this 
court,  cannot  serve  to  abrogate  or  qualify  the  description  of  provable 
debts  as  contained  in  section  63. 

In  this  view,  the  two  sections,  63  and  17,  are  not  necessarily  irrec- 
oncilable. 


a49  Fed.  64.) 

riSHER  V.  ZOLLINGER. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  22,  1906.) 

No.  1.540. 

1.  Bankbuptot— Liens— Chattel  Mobtoaqe. 

Under  the  law  of  Ohio  relating  to  chattel  mortgages,  which  gorems  as 
to  their  validity  and  the  rights  of  the  mortgagee  in  bankrupted  proceed- 
ings in  that  state,  a  duly  recorded  mortgage  given  by  a  manufacturing 
corporation  to  secure  bonds,  which  covers  its  stock  in  trade  and  provides 
that  it  may  retain  possession  and  sell  any  of  the  property  in  the  usual 
course  of  its  business  and  use  the  proceeds  until  default,  is  valid  as  be- 
tween the  parties,  and  when  the  mortgagee  takes  possession,  either  with 
the  mortgagor's  consent  or  under  authority  contained  in  the  mortgage,  his^ 
title  becomes  ccnnplete  as  against  general  creditors  of  the  mortgagor ;  and 
where  such  a  mortgage  was  given  more  than  four  mouths  prior  to  the 
bankruptcy  of  the  mortgagor  the  taking  of  possession  by  the  mortgagee- 
within  such  /our  months  with  the  consent  of  the  mortgagor  and  as  au- 
thorized by  the  terms  of  the  mortgage,  although  with  knowledge  of  the 
mortgagor's  insolvency,  does  not  constitute  a  transfer  or  preference  under 
Bankr.  Act  1898,  §  60a,  c.  541,  30  Stat  562  [U.  S.  Comp.  St  1901,  p.  3445], 
as  amended  in  1903  (32  Stat  799,  c.  487  [U.  S.  Comp.  St  Supp.  1905,  p. 
689]),  since  the  lien  so  perfected  by  the  taking  of  possession  rolates  back 
to  the  date  of  the  mortgage. 

2.  Same— MoBTGAOE  on  Afteb-Aoquibed  Pbopebtt. 

A  duly  recorded  chattel  mortgage  on  after-acquired  property  under  the 
law  of  Ohio  is  valid  as  between  the  parties,  and  bec(Hnes  a  valid  lien  as 
of  its  date  as  against  the  mortgagor's  general  creditors  when  the  property 
is  taken  into  possession  by  the  mortgagee.  Hence  such  taking  possession 
within  four  months  prior  to  the  mortgagor's  bankruptcy  does  not  create 
a  Hen  nor  operate  as  a  preferential  transfer  within  Bankr.  Act  1898,  f 
60a,  c.  541.  30  Stat  562  [U.  S.  Comp.  St  1901,  p.  3445],  as  amended  ia 
1903  (32  Stat  799,  c.  487  [U.  S.  Comp.  St  Supp.  1905,  p.  689]). 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio. 
For  opinion  below,  see  140  Fed.  679. 

This  is  an  appeal  from  a  decree  of  the  bankruptcy  court  sustaining  the  valid- 
ity of  a  mortgage  made  by  the  bankrupt  corporation  to  secure  an  issue  of 
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l>0Dd8.  The  mortgage  in  question  was  made  by  tbe  National  Valve  Company, 
41  manufacturing  corporation  organized  under  tbe  laws  of  Obio.  Tbe  mort- 
g&ge  was  made  and  delivered  November  2,  1903.  It  covered  tbe  entire  plant, 
real  and  personal,  and  was  made  to  secure  an  issue  of  bonds  bearing  interest 
coupons  maturing  semiannually.  It  provided  tbat  tbe  mortgagor  might  remain 
in  possession  and  continue  business  until  default  in  interest  or  principal,  or 
in  taxes  or  other  charges,  when  the  mortgagee  might  take  possession.  "That 
until  possession  shall  be  taken  *  *  *  upon  default  as  herein  provided*'  the 
mortgagor  "for  the  proper  operation,  management  and  maintenance  of  the 
business  of  said  company  shall  be  suffered  to  possess,  manage  and  enjoy  tbe 
same  with  all  Its  property  ♦  ♦  ♦  and  apply  the  rents,  profits,  tolls,  income 
and  personal  property  for  the  purpose  aforesaid  and  distribute  the  net  annual 
income  to  the  stockholders  of  said  company,  after  paying  the  principal  and 
interest  of  said  bonds  according  to  the  terms  thereof.  ♦  ♦  ♦  "  It  also  con- 
tained an  after-acquired  property  clause  by  which  all  property,  real  or  per- 
sonal, thereafter  made  or  acquired  should  pass  under  the  mortgage.  This 
mortgage  was  duly  filed  as  a  real  estate  mortgage,  and  filed  and  refiled  as  a 
<diattel  mortgage  according  to  the  Ohio  recording  statute.  The  company  re- 
mained in  possession  and  operation  of  its  business  from  execution  of  this  in- 
strument until  November  29,  1904,  and  during  that  period,  with  the  knowl- 
edge and  consent  of  the  trustee  in  the  mortgage,  sold  tbe  product  of  its  manu- 
facture in  the  ordinary  course  of  its  business.  During  that  time  additional 
personal  property  was  acquired,  largely  with  proceeds  of  the  bonds  secured  by 
the  mortgage,  but  some  part  of  the  price  remained  unpaid  when  the  trustee 
took  possession  of  all  of  the  company's  property.  On  May  2,  1904,  and  again 
<fa  November  2,  1904,  default  was  made  in  payment  of  interest.  On  Novem- 
ber 29,  1904,  Zollinger,  the  trustee  under  the  mortgage,  took  possession  of  the 
entire  plant  in  pursuance  of  the  power  contained  in  tbe  mortgage.  On  No- 
vember 30th  a  petition  in  involuntary  bankruptcy  was  filed  against  the  mort- 
gagor, and  in  due  course  an  adjudication  followed.  By  agreement  betweenr 
Zollinger  and  the  trustee  in  bankruptcy  the  latter  took  possession  of  all  of  tbe 
plant  the  rights  of  the  trustee  under  the  mortgage  to  be  transferred  to  pro- 
ceeds of  the  sale.  A  petition  was  filed  by  Zollinger  asserting  the  lien  of  the 
mortgage,  and  an  answer  by  the  trustee  asserting  that  it  was  a  fraudulent 
preference  under  section  6343,  Ohio  Statutes,  and  voidable  under  sections  60a 
and  60b  of  the  bankrupt  act  of  1898  (Act  July  1, 1898,  c.  541,  30  Stat  562  [U.  S. 
Comp.  St  1901,  p.  8445]),  as  amended  in  1903  (Act  Feb.  5,  1903.  c  487,  §  13, 
^  Stat  799  [U.  S.  0>mp.  St  Supp.  p.  689]).  Upon  these  pleadings  and  the  evi- 
dence the  referee  and  upon  a  petition  to  review,  the  district  judge  held  the 
mortgage  valid,  both  as  to  the  real  and  personal  property,  that  In  existence 
when  the  mortgage  was  executed  as  well  as  that  subsequently  acquired.  From 
this  decree,  the  bankrupt  trustee  has  appealed. 

A.  B.  Thompson,  for  appellant. 

R.  K.  Ramsey  and  E.  B.  King,  for  appellee. 

Before  LURTON,  SEVERENS  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement 
of  the  case,  announced  the  opinion  of  the  court. 

It  was  conceded  below,  and  not  contradicted  here,  that  the  mortgage 
is  a  good  security  as  a  real  estate  mortgage.  Appellant  denies  that 
it  is  a  valid  security  so  far  as  it  operated  as  a  transfer  of  personal 
property  in  existence  and  possessed  by  the  mortgagor  when  the  mort- 
gage was  made,  and  that,  for  stronger  reasons,  it  is  invalid  in  so  far 
as  it  is  set  up  as  a  security  upon  personal  property  acquired  subsequent 
to  its  execution. 

1.  As  a  chattel  mortgage  of  chattels  possessed  at  the  date  of  its  ex- 
ecution, it  is  said  that  tihc  instrument  is  invalid,  because  the  mortgagor 
was  left  in  possession  with  a  power  of  sale.    That  the  instrument  was 
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made  in  good  faith  to  secure  an  issue  of  long-time  bonds  aggregating 
$40,000,  bearing  coupons  payable  semiannually,  and  that  the  proceeds 
of  the  bonds  went  mainly  to  pay  for  the  property,  is  not  disputed. 
That  the  transaction  was  and  is  free  from  actual  fraud  we  have  no 
doubt.  What,  then,  is  the  legal  effect  of  possession  by  the  mortgagor 
with  the  power  to  sell  in  the  usual  course  of  business  ?  This  must  be 
settled  by  the  law  of  Ohio  if  there  is  a  settled  line  of  decisions  in 
respect  of  this  question.  The  Ohio  rule  is  clearly  stated  in  the  leading 
case  of  Francisco  v.  Ryan,  64  Ohio  St.  307,  43  N.  E.  1045,  56  Am,  St. 
Rep.  711,  where  it  is  said : 

"A  mortgage  on  a  stock  of  mercbandise,  though  made  in  good  faith  to  secure 
a  bona  fide  debt  of  the  mortgagor,  when  it  allows  him  to  retain  possession  with 
a  power  of  sale  in  the  course  of  his  business,  is  ineffectual  to  create  a  lien 
as  against  creditors  of  the  mortgagor  who  assert  their  rights  against  the 
property  while  it  remains  under  his  control ;  but  it  is  valid  between  the  par- 
ties, and  when  the  mortgagee  takes  possession,  either  with  the  consent  of  ther 
mortgagor  given  at  the  time  or  und^  an  authority  conferred  by  the  mortgage^ 
his  title  becomes  complete,  and  the  property  is  no  longer  subject  to  legal  pro- 
cess issued  against  the  mortgagor,  nor  liable  for  his  debts  except  to  the  ex- 
tent of  any  surplus  that  may  remain  after  the  satisfaction  of  the  mortgage 
debt  and  proper  charges  for  enforcing  the  same." 

This  statement  of  the  Ohio  case  is  taken  from  the  syllabus,  be- 
cause, under  the  rule  of  the  Supreme  Court  of  that  state,  the  syllabus 
contains  the  authoritative  statement  of  the  precise  point  decided. 

No  creditor  nor  any  third  person  had  asserted  any  claim  against 
the  personal  property  covered  by  this  mortgage  before  the  trustee 
took  actual  possession  under  his  mortgage.  This  act  of  taking  pos- 
session perfected  the  lien  and  made  the  instrument  operative  and  ef- 
fective against  the  world,  unless  the  bankrupt  trustee  has  by  virtue 
of  some  positive  provision  of  the  bankrupt  law  a  right  to  avoid  a 
mortgage  which  was  good  as  between  the  parties  and  all  others  who 
had  acquired  no  intervening  rights  before  the  mortgagor  took  pos- 
session. If  he  has  a  right  to  avoid  this  mortgage  under  section  60a 
of  the  bankrupt  law,  as  a  preference  made  wittiin  four  months  of  the 
filing  of  the  petition  in  bankruptcy  against  the  mortgagor,  it  will  be 
because  the  preference  of  the  mortgage  was  obtained  only  when  the 
mortgagee  took  possession  and  was  not  a  lien  as  of  the  date  of  the 
mortgage.  But  it  cannot  for  a  moment  be  pretended  that  Zollinger's 
lien  under  the  mortgage  only  arose  when  he  took  possession.  He 
took  possession  by  virtue  of  his  mortgage,  and  his  lien  relates  to  its 
date.  It  was  not  a  lien  created  when  he  took  possession.  The  lien 
upon  the  chattels  conveyed  was  always  good  as  between  the  parties. 
That  the  property  was  subject  to  seizure  by  the  process  of  creditors, 
or  might  pass  to  a  subsequent  purchaser,  may  be  conceded.  The 
only  effect  of  taking  possession  was  to  cut  off  the  possibility  of  rights 
accruing  to  third  persons.  The  status  of  Zollinger  was  identical  with 
that  of  a  mortgagee  under  an  unrecorded  chattel  mortgage.  Until 
recorded  the  mortgaged  property  is  subject  to  seizure  by  third  persons. 
The  lien  of  such  an  unrecorded  mortgage  relates  to  the  date  of  the  in- 
strument, and  is  not  a  preference  within  the  meaning  of  60a  of  the 
bankrupt  act,  if  that  date  is  more  than  four  months  antecedent  to  the 
filing  of  a  petition  m  bankruptcy  against  the  mortgagor.    Rogers  v. 
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Page  et  al.,  140  Fed.  696,  72  C.  C.  A.  164;  Humphrey  v.  Tatman,  198 
U.  S.  91.  25  Sup.  Ct.  567,  49  L.  Ed.  956.  The  effect  of  the  amend- 
ment of  February  6,  1903,  upon  such  unrecorded  instruments  we  need 
not  here  consider. 

2.  What  was  the  legal  effect  of  the  mortgage  clause  covering  after- 
acquired  property?  A  mortgage  upon  after-acquired  property  is  per- 
fectly effectual  in  equity  and  fastens  upon  such  property  so  soon  as 
acquired.  Pennock  et  al.  v.  Coe,  23  How.  117,  16  L.  Ed.  436;  Dun- 
ham V.  Cincinnati,  etc.,  Ry.  Co.,  1  Wall.  254-266,  17  L.  Ed.  584; 
Central  Trust  Co.  v.  Kneeland,  138  U.  S.  414,  11  Sup.  Ct.  357,  34  L. 
Ed.  1014;  Bear  Lake,  etc..  Irrigation  Co.  v.  Garland,  164  U.  S.  1-13. 

17  Sup.  Ct.  7,  41  L.  Ed.  327;  Harris  v.  Youngstown  Bridge  Co.  et  al.. 
90  Fed.  322-328,  33  C.  C.  A.  69 ;  Contracting  Co.,  etc.,  v.  Continental 
Trust  Co.,  108  Fed.  1,  47  C.  C.  A.  143.  In  Bear  Lake  Irrigation  Co. 
V.  Garland,  cited  above,  it  was  said : 

*'Sach  a  mortgage,  as  against  the  mortgagor  and  subsequent  incumbrancers, 
attaches  itself  to  the  after-acquired  property  as  fast  as  it  comes  into  exist- 
ence, or  as  fast  as  the  canal  or  railroad  is  built,  and  the  lien  of  the  mortgagee 

18  held  to  be  superior  to  that  of  the  contractor." 

R^^ded  in  equity  as  an  executory  agreement  to  give  a  lien  when 
the  property  comes  into  existence  or  is  acquired  and  therefore  en- 
forced as  an  equitable  lien,  according  to  some  of  the  cases,  some- 
thing more  is  necessary  to  make  such  a  clause  valid  as  a  lien  in 
courts  of  law. 

"This  diflference,"  it  is  said  by  the  Supreme  Court  of  Ohio,  in 
Francisco  v.  Ryan,  54  Ohio  State,  307,  315,  316,  43  N.  E.  1045,  1048, 
56  Am.  St  Rep.  711,  "has  arisen  chiefly  from  the  nature  of  the  juris- 
diction exercised  by  the  courts.  Those  of  equitable  cognizance  ap- 
plying the  maxim  that  equity  regards  as  done  that  which  ought  to  be 
done  hold  that  under  such  a  mortgage  a  lien  attaches  to  the  property 
as  soon  as  it  comes  to  the  mortgagor's  ownership.  While  at  law  it  has 
been  held  that  it  creates  no  present  lien,  nor  one  as  the  property  is 
acquired,  but  as  between  the  parties  it  operates  only  as  a  contract  for  a 
lien,  which  may  be  made  effectual  for  the  benefit  of  the  mortgagee 
by  possession  lawfully  obtained  of  the  property,  not  only  as  against 
the  mortgagor  himself,  but  also  as  against  any  subsequent  legal  process 
issued  against  him  or  disposition  attempted  to  be  made  by  him. 
Whether,  or  in  what  instance,  in  actions  under  a  Civil  Code  like  ours, 
by  which  the  two  systems  of  remedial  justice  are  blended  and  ad- 
ministered in  the  same  courts,  and  often  in  the  same  proceeding, 
the  equitable  rule  should  be  applied,  is  a  question  upon  which  the 
courts  are  not  agreed,  and  one  whose  decision  is  not  necessary  in  this 
case."  This  reserved  question  as  to  whether  in  the  Ohio  courts  the 
equitable  rule  in  respect  to  the  effect  of  an  after-acquired  property 
clause  might  not  be  enforced  as  between  the  parties  or  the  mortgagee 
and  third  persons  having  notice,  has  not  been  since  decided,  and  is  of 
importance  to  the  determination  of  the  case  in  hand.  Zollinger  took 
actual  possession  of  the  after-acquired  property  involved  here  be- 
fore the  rights  of  any  third  person  had  intervened,  and,  under  the 
Ohio  doctrine  as  enforced  in  Francisco  v.  Ryan,  this  possession  had 
**thc  same  effect  of  protecting  it  in  his  hands  from  the  claims  of  the 
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mortgagor's  creditors  as  has  possession  taken  of  the  property  owned 
by  the  mortgagor  at  the  time  of  the  execution  of  the  mortgage." 

But  the  contention  of  counsel  for  appellant  is  that  it  was  this  act 
of  "taking  possession  which  created  the  lien  and  as  this  took  place  on 
the  eve  of  bankruptcy  and  at  a  time  when  Zollinger  knew  the  National 
Valve  Company  was  insolvent  and  could  not  continue  its  business." 
It  was  therefore  a  preference  obtained  or  granted  within  four  months 
preceding  the  bankruptcy  of  that  company.  The  whole  case  must 
turn  here ;  for,  if  the  preference  claimed  by  Zollinger  is  not  to  be  at- 
tributed to  the  mortgage  as  of  its  date  rather  than  as  of  the  date  of 
this  act  of  taking  possession,  the  decree  of  the  court  below  must  be 
reversed  in  so  far  as  Zollinger  was  permitted  to  enforce  a  lien  against 
such  after-acquired  property.  But  we  cannot  assent  to  the  premise  of 
the  argument.  The  lien  of  Zollinger  against  the  after-acquired  prop- 
erty did  not  arise  when  he  took  possession.  As  to  third  persons  at  law 
it  was  inchoate.  The  possessi6n  then  taken  only  perfected  this  in- 
cipient lien  as  against  third  persons  who  had  not  theretofore  acquired 
rights.  The  question  as  to  whether  the  lien  thus  perfected  relates 
to  the  date  of  the  instrument  of  mortgage,  or  to  the  date  when  pos- 
session was  taken,  is,  in  principle,  identical  with  the  lien  of  a  mort- 
gage of  chattels  providing  that  the  mortgagor  shall  remain  in  pos- 
session with  a  power  of  sale,  or  the  lien  secured  by  an  unrecorded 
transfer  of  property.  In  both  the  latter  instances  the  mortgage  is  a 
perfectly  valid  security  as  between  the  parties,  and  voidable  only  by 
certain  third  persons  who  may  acquire  rights,  in  one  case  before  the 
mortgagee  takes  possession  and  in  the  other  before  the  mortgage  goes 
to  record.  Neither  is  there  anything  in  the  Ohio  decisions  that  will 
justify  any  distinction  in  principle  and  prevent  the  lien  from  relating 
to  the  date  of  the  mortgage  which  included  the  contract  for  the  lien. 
It  is  true  that  in  Ohio,  as  in  some  other  jurisdictions,  the  lien  upon 
after-acquired  property  is  not  regarded  as  valid  at  law  until  perfected 
or  completed  by  possession.  Chapman  v.  Weimer,  4  Ohio  St.  481; 
Francisco  v.  Ryan,  64  Ohio  St.  307,  43  N.  E.  1045,  56  Am.  St  Rep. 
711.  In  Francisco  v.  Ryan,  the  Ohio  Court,  referring  to  Chapman  v. 
Weimer,  said: 

*'The  principle  ijpon  which  that  case  rests  Is,  that  the  mortgage  constitatefl 
a  valid  and  binding  contract  between  the  parties,  and  being  so  It  must  be  glveii 
effect  according  to  the  Intention  of  the  parties.    ♦    •    ♦  " 

Continuing,  the  court  said  of  such  a  mortgage : 

It  "Is  a  completed  contract  already  obligatory  upon  the  parties,  and  whidi 
continues  to  be  so  until  it  is  fully  executed,  so  that  in  taking  possession  of 
the  acquired  property  in  pursuance  of  its  provisions,  the  mortgagee  exercises 
a  right  belonging  to  him  under  the  mortgage." 

The  court  quotes  with  approval  from  Chase  v.  Denny,  130  Mass. 
568,  where  it  is  said : 

"If  the  after-acquired  property  is  takMi  by  the  mortgagee  into  his  posses- 
sion before  the  intervention  of  any  rights  of  third  persons,  he  holds  it  under  a 
valid  lien,  by  the  operation  of  the  provisions  of  the  mortgage  in  regard  to  it" 

Whether  the  lien  of  an  unrecorded  mortgage  or  a  mortgage  of 
chattels  where  the  mortgagor  is  left  in  possession  with  a  power  of  sale 
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diall  relate  to  the  date  of  the  instrument  or  to  the  date  when  the  lien 
is  completed  or  perfected  as  against  third  persons  who  have  acquired 
no  intervening  rights  before  the  recording  of  the  instrument  or  taking 
possession  of  the  mortgaged  chattels  is  ordinarily  of  no  importance. 
All  persons  are  cut  off  by  the  recording  of  the  instrument  or  the  taking 
of  possession  who  have  not  theretofore  acquired  some  right.  This  is 
also  true  as  to  the  relation  of  the  lien  of  an  after-acquired  property 
clause  upon  such  after-acquired  property.  It  is  only  when  some  in- 
solvency statute,  or  some  bankrupt  law,  avoiding  preferences  obtained 
within  a  given  time  before  a  general  assignment  or  the  filing  of  a 
petition  in  bankruptcy  is  involved,  that  the  date  of  a  preference  under 
such  an  instrument  becomes  important.  In  neither  Chapman  v.  Wei- 
mer  nor  Francisco  v.  Ryan,  both  cited  above,  was  the  date  of  the  lien 
upon  the  after-acquired  property  of  any  importance.  Neither  was  any 
such  question  involved  in  Re  Shirley,  112  Fed.  301,  50  C.  C.  A.  252, 
or  in  Re  First  National  Bank  of  Canton,  135  Fed.  66,  67  C.  C.  A.  536, 
and  any  reference  in  those  cases  to  the  effect  of  registration  as  that  of  a 
new  mortgage  was  figurative,  and  not  intended  to  intimate  that  the  lien 
was  only  of  the  date  of  registration.  That  the  lien  of  an  unrecorded 
mortgage  is  not  of  the  date  of  recording,  but  is  as  of  the  date  of  the  coi\- 
tract  for  the  lien,  is  well  settled.  Humphrey  v.  Tatman,  198  U.  S. 
91,  25  Sup.  Ct.  567,  49  L.  Ed.  956;  Rogers  v.  Page  et  al.,  140  Fed. 
596,  72  C.  C.  A.  164.  In  case  of  a  mortgage  upon  property  to  be  ac- 
quired, as  well  as  in  the  other  instances  above  referred  to,  the  lien  is 
tfie  lien  contracted  for  by  the  instrument  of  mortgage,  and  there  is  just 
as  much  room  for  holding  that  the  lien  relates  to  the  date  of  the  con- 
tract for  the  lien  in  the  one  instance  as  in  the  other.  There  is  nothing 
m  Francisco  v.  Ryan  which  is  antagonistic  to  this  relation  of  the  lien. 
Upon  the  contrary,  the  reasoning  of  the  Ohio  court  is  plainly  in  line 
with  that  of  the  Vermont  court  in  Peabody  v.  Landen,  61  Vt.  318,  17 
Atl.  781, 15  Am.  St.  Rep.  903,  and  Thompson  v.  Fairbanks,  75  Vt.  361, 
369,  56  Atl.  11,  101  Am.  St.  Rep.  899,  where  it  became  necessary  to 
decide  the  date  of  the  lien,  because  in  one  case  an  insolvency  statute 
which  avoided  preferences  obtained  within  a  short  time  before  a  gen- 
eral assignment  was  involved,  and  the  other  the  effect  of  section  60a 
of  the  bankrupt  act  of  1898  avoiding  preferences  obtained  within  four 
months  of  bankruptcy. 

We  have  referred  to  this  agreement  in  principle  between  the  case 
of  Francisco  v.  Ryan  and  the  Vermont  cases  cited  above,  because 
Thompson  v.  Fairbanks  was  affirmed  by  the  Supreme  Court  of  the 
United  States,  in  196  U.  S.  616,  25  Sup.  Ct.  306,  49  L.  Ed.  577,  in  so 
far  as  the  Vermont  court  held  that  the  taking  possession  to  complete 
the  mortgagee's  lien  within  four  months  of  the  mortgagor's  bank- 
ruptcy was  not  a  conveyance  or  transfer  under  the  bankrupt  act.  The 
Vermont  law  and  the  Ohio  law  are  in  accord  as  to  the  validity  of  a 
mortgage  upon  after-acquired  property,  when  the  morl^gee  takes 
possession  before  the  rights  of  third  persons  intervene.  'Tliompson  v. 
Fairbanks  is  a  distinct  authority  for  the  second  proposition,  namely, 
that  possession  taken  under  a  mortgage  is  not  a  preference,  although 
the  mortgagee  may  have  known  that  tiit  mortgagor  was  insolvent  and 
contcmplatwl  bankruptcy.  This  is  the  authority  upon  which  this  case 
79GaA.— « 
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was  decided  below,  and  is  conceded  to  be  conclusive  unless  there  is 
some  radical  difference  between  the  law  of  Vermont  and  Ohio  in 
respect  to  the  validity  of  a  mortgage  of  after-acquired  property. 

In  Thompson  v.  Fairbanks,  196  U.  S.  616,  525,  25  Sup.  Ct.  306, 
309,  49  L.Ed.  577,  it  is  said: 

"Although  this  after-acquired  property  ^aa  subject  to  the  Hen  of  an  attach- 
ing or  an  execution  creditor,  if  perfected  before  the  mortgagee  took  possession 
under  his  mortgage,  yet,  if  there  was  no  such  creditor,  the  enforcement  of  the 
lien  by  taking  possession  would  be  legal,  even  if  within  the  four  months  pro- 
vided in  the  act  There  is  a  distinction  between  the  bald  creation  of  a  lien 
within  the  four  months,  and  the  enforcement  of  one  provided  for  In  a  mort- 
gage executed  years  before  the  passage  of  the  act,  by  virtue  of  which  mortgage 
and  because  of  the  condition  broken  the  title  to.  the  property  becomes  vested 
in  the  mortgagee,  and  the  subsequent  taking  possession  becomes  valid,  except 
as  above  stated.  A  trustee  in  bankruptcy  does  not  in  such  circumstances  oc- 
cupy the  same  position  as  a  creditor  levying  under  an  execution,  or  by  at- 
tachment, and  his  rights.  In  this  exceptional  case,  and  for  the  reasons  Just  in- 
dicated, are  somewhat  different  from  what  they  are  generally  stated.  Muellei^ 
T.  Nugent,  184  U.  S.  1,  22  Sup.  Ct  269,  46  L.  Ed.  405." 

But  it  is  next  argued  that  Thompson  v.  Fairbanks  was  decided  be- 
fore the  amendment  of  February  5,  1903,  of  section  60a  of  the  bank- 
rupt law,  and  that  this  amendment  has  the  effect  of  destroying  the 
force  of  that  case  as  an  authority.  But  the  amendment  bears  only  up- 
on the  matter  of  liens  claimed  under  unrecorded  transfers  required  by 
the  law  of  the  state  where  made  to  be  recorded,  and  makes  all  pref- 
erences under  transfers  relate,  not  to  the  date  of  the  transfer,  as  was 
the  law  before,  but  to  the  date  of  the  recording  thereof.  This  matter 
we  fully  considered  in  Loeser,  Trustee  of  Cassie  L.  Chadwick,  v.  Sav- 
ings Deposit  Bank  &  Trust  Company  (decided  at  this  session)  148 
Fed.  975.*  There  is  no  question  here  of  a  lien  upon  this  after-acquired 
property  under  an  unrecorded  mortgage.  Zollinger's  mortgage,  under 
which  he  asserts  his  lien,  was  duly  recorded  and  expressly  provided 
for  the  lien  asserted  below.  As  that  mortgage  had  been  made  and 
recorded  more  than  12  months  before  the  filing  of  this  petition  in 
bankruptcy  against  the  mortgagor,  and  as  the  lien  thereby  contracted 
for  relates  to  the  date  of  the  mortgage,  it  is  plain  that  the  amendment 
of  section  60a  has  no  effect  upon  any  question  here  involved. 

Decree  enforcing  lien  of  Zollinger's  mortgage  affirmed. 


(149  Fed.  60.) 

NEELY  V.  WILLIAMS  et  al. 

(Circuit  Court  of  Appeals,   Eighth  Circuit     October  16,  1906.) 

No.  2,355. 

L  Vendob  and  Purchaser— Payment  or  Purchase  Monet— Deduction  foe 
Breach  of  Covenant. 

The  rule  that,  where  land  subject  to  an  incumbrance  is  sold  in  parcels 
successively  to  different  purchasers,  the  parcels  are  chargeable  in  the 
inverse  order  of  alienation,  is  applicable  in  a  case  where  the  owner  of 
separate  tracts  of  land  devised  them  together,  charged  with  the  pay- 
ment of  annuities,  and  the  devisee  sold  and  conveyed  them  successively  by 
warranty  deeds  to  different  purchasers,  and  the  last  grantee  who  has  ex- 
pended money  to  obtain  a  release  of  the  annuities  cannot  enforce  oontrlba- 
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tlon  from  the  prior  purchasers,  but  Is  entitled  under  his  covenant  of  war- 
ranty to  dediuct  the  entire  amount  so  necessarily  expended  from  a  de- 
ferred payment  of  purchase  money  due  the  grantor. 
1  Samk— Tendeb  Subject  to  Conditioiv. 

A  note  given  for  the  purchase  price  of  land  conveyed  with  covenants  of 
warranty  and  against  incumbrances,  where  there  are  existing  incumb- 
rances, Is  due  at  maturity  only  on  condition  that  such  Incumbrances  are 
removed,  and  a  tender  of  payment  subject  to  such  condition  is  good  and 
stops  the  running  of  interest 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  48,  Vendor  and  Pur- 
chaser, H  344,  345.] 

Hook,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

William  Baird  and  E.  S.  Durment,  for  appellant. 

J.  H.  Broady,  Sr.  (J.  H.  Broady,  Jr.,  on  the  brief),  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  was  a  bill  in  equity  instituted  by 
Joseph  A.  Williams  and  his  wife,  Annie  Williams,  to  enjoin  the  pros- 
ecution of  an  action  at  law  brought  by  the  defendant  and  appellant, 
Richard  M.  Neely,  to  enforce  the  payment  of  a  promissory  note  made 
by  the  former  and  held  by  the  latter  for  $3,500.  The  note  was  given 
by  complainants  as  part  payment  for  a  quarter  section  of  land  purchas- 
ed by  Mr.  WiUiams  from  Annie  H.  Neely,  joint  residuary  legatee  with 
one  Richard  S.  Malony,  Jr.,  under  the  will  of  their  father  Richard  S. 
Malony,  Sr.  The  grantor  made  a  warranty  deed  to  complainant 
Joseph  A.  Williams  covenanting  that  the  premises  were  free  from  in- 
ciimbrances.  That  covenant  was  broken  as  soon  as  made  because  the 
land  was  subject  to  the  lien  of  two  annuities  created  by  the  devisor  in 
his  last  will,  one  in  favor  of  Hannah  Blake  for  $200  and  the  other  in 
favor  of  Sarah  Foss  for  $100.  After  suit  was  instituted  against  com- 
plainants to  recover  the  balance  of  the  purchase  money  represented  by 
the  note  of  $3,500  they  brought  their  bill  in  equity  to  enjoin  the  suit 
until  the  present  worth  of  the  annuities  should  be  ascertained  and  pro- 
vision made  for  their  satisfaction.  On  a  former  appeal  the  equities 
of  the  case  were  considered  and  settled  by  this  court.  See  Williams  v. 
Neely,  134  Fed.  1,  67  C.  C.  A.  171,  69  L.  R.  A.  232,  to  which  reference 
is  made  for  a  more  full  statement  of  many  incidental  facts  not  neces- 
sary now  to  be  specified.  The  conclusions  then  reached  became  the 
law  of  this  case  and  must  now  be  recognized  as  controlling.  Guaranty 
Co.  of  North  America  v.  Phenix  Ins.  Co.,  59  C.  C.  A.  376,  124  Fed. 
no,  174.  They  may  be  briefly  summarized  as  follows:  First,  that 
the  remedy  in  equity  as  invoked  by  complainants  was  available  to  them ; 
second,  that  Richard  M.  Neely,  the  defendant  and  appellant,  who  was 
payee  of  the  note  and  who  took  it  by  some  arrangement  satisfactory  to 
himself  and  Annie  H.  Neely,  his  mother,  the  grantor  in  the  deed,  took 
it  subject  to  any  defenses  which  could  have  been  urged  against  it  in 
the  hands  of  the  grantor — in  other  words,  that  Richard,  for  the  pur- 
poses of  this  case,  stood  in  the  shoes  of  his  mother — ^third,  that  a  gran- 
tee in  a  deed  containing  a  covenant  against  incumbrances  who  has  not 
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paid  the  purchase  price  in  full  has  a  choice  of  two  remedies  for  breach 
of  the  warranty,  either  to  pay  the  balance  due  and  sue  the  grantor  on 
the  covenant  against  incumbrances  or  reduce  the  grantor's  recovery  for 
the  balance  due  by  the  amount  of  the  diminution  of  the  value  of  the 
title  occasioned  by  existing  incumbrances ;  fourth,  that  in  a  suit  by  the 
grantor  on  a  promissory  note  given  for  unpaid  purchase  price  of  the 
land  which  he  has  covenanted  to  be  free  from  incumbrances  the  gran- 
tee may  plead  a  defect  of  title  as  a  failure  of  consideration  of  the  note 
in  whole  or  in  part. 

After  reaching  and  announcing  the  foregoing  conclusions,  and  as 
the  result  of  an  intimation  made  at  the  argument,  to  the  effect  that 
complainants  had  paid  and  secured  releases  of  the  liens  upon  their 
land,  this  court  by  Sanborn,  Circuit  Judge,  speaking  for  it,  said : 

"In  case  it  shall  appear,  as  counsel  have  intimated,  that  since  the  final 
hearing  below  the  complainants  have  paid  and  secured  releases  of  these  liens, 
the  court  should  reduce  the  amount  of  the  recovery  in  the  action  at  law  upon 
the  note  by  the  amount  not  exceeding  the  value  of  the  annuities  at  the  time 
such  payments  were  made  which  the  complainants  have  necessarily  expended 
in  paying  the  liens  of  the  annuities  upon  their  lands  and  in  defending  their 
title  against  them." 

The  decree  of  the  lower  court  was  then  reversed,  with  instructions 
to  proceed  in  conformity  with  the  opinion. 

In  the  light  of  the  law  of  the  case  thus  declared,  the  only  remain- 
ing question  for  our  consideration  as  conceded  by  counsel  for  defend- 
ant relates  to  the  amount  of  credit  to  which  complainants  are  entitled 
on  their  note.  This  question  must  be  answered  by  ascertaining  how 
much  they  necessarily  paid  to  secure  a  release  of  their  land  from  the 
lien  of  the  annuities.  There  is  no  substantial  doubt  that  complainants 
necessarily  paid  $3,500  for  that  purpose.  An  allegation  to  that  effect 
is  made  in  the  supplemental  bill  filed  by  complainants  after  the  case 
was  remanded  to  the  court  below,  to  which  defendant  filed  a  plea  and 
answer.  The  plea  does  not  relate  to  that  allegation,  and  the  answer  by 
not  denying  admits  it  to  be  true.  Moreover,  the  proof  satisfactorily 
establishes  its  truth.  We  might,  therefore,  by  giving  a  literal  construc- 
tion to  the  law  of  the  case  as  laid  down  in  the  former  appeal  and  to 
the  pleadings  and  undisputed  proof  nOw  before  us,  properly  affirm  the 
decree  below  without  any  further  consideration,  but  some  other  ques- 
tions have  been  ably  discussed  by  counsel  to  which  we  feel  constrained 
to  give  attention.  These  questions  arise  out  of  the  following  facts: 
The  lien  of  the  annuities  in  question  attached  alike  to  two  other  quarter 
sections  of  land  besides  the  quarter  section  purchased  by  Williams 
from  Annie  H.  Neely.  The  father  of  Mrs.  Neely  died  seised  of  these 
three  quarter  sections,  and  by  his  will  devised  them  to  Annie  H.  Neely 
and  Richard  S.  Malony,  Jr.,  creating  a  charge  upon  all  of  them  for  the 
payment  of  the  annuities  in  question.  Shortly  after  his  death  the  dev- 
isee, Mrs.  Neely,  either  jointly  with  Richard  S.  Malony,  Jr.,  or  alone 
after  she  had  acquired  his  interest,  conveyed  the  three  quarter  sections 
in  the  following  order  as  to  time:  First,  one  to  Stanley  B.  Wilson; 
second,  one  to  Wenzel  Herdlichtka ;  and,  third  and  last,  one  to  Joseph 
A.  Williams,  complainant  in  this  case,  executing  to  each  a  warranty 
deed  covenanting,  amongst  other  things,  against  all  incumbrances. 
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The  consideration  for  each  of  the  conveyances  was  $6,000.  Wilson 
and  Herdlichtka  each  paid  that  sum  in  cash  on  the  delivery  of  their 
deeds  to  them,  respectively.  Williams  paid  $2,500  in  cash  and  he  and 
his  wife  gave  their  note  for  $3,600,  maturing  five  years  after  date,  and 
secured  3ie  payment  thereof  by  mortgage  upon  the  quarter  section 
purchased,  for  the  balance  of  the  purchase  price.  The  lien  of  the  an- 
nuities attaching  as  between  the  annuitants  and  the  successive  pur- 
chasers to  the  three  quarter  sections  alike,  it  was  impossible  for  Wil- 
liams to  release  his  own  without  necessarily  releasing  the  land  of  Wil- 
son and  Herdlichtka  from  the  same  lien. 

The  contention  is  that,  because  the  three  quarter  sections  sold,  respec- 
tively, to  Wilson,  Herdlichtka,  and  Williams  were  of  equal  value  and 
equally  chargeable  with  the  incumbrance  created  by  the  annuities,  the 
complainants  were  entitled  to  credit  for  only  one-third  of  the  amount 
paid  in  satisfying  the  annuities,  and  that  the  learned  trial  court  should 
not  have  charged  defendant  with  that  portion  of  the  money  paid  by  com- 
plainants which  was  properly  chargeable  against  the  quarter  sections 
of  Wilson  and  H^rdlichtka.  And  the  further  contention  is  that  on  the 
payment  by  Williams  of  the  annuities  he  had  a  right  of  contribution 
from  Wilson  and  Herdlichtka  each  in  the  sum  of  one-third  of  what  he 
had  necessarily  paid,  on  the  ground  that  he  had  paid  off  and  satisfied 
a  joint  obligation  imposed  upon  the  three  alike,  and  that,  if  he  did  not 
recover  from  them,  it  was  his  own  fault,  the  consequences  of  which  not 
being  chargeable  against  Neely. 

There  are  two  satisfactory  reasons  why  neither  of  these  contentions 
are  sound : 

First.  Williams,  being  the  last  in  point  of  time  to  take  a  conveyance 
from  Mrs.  Neely,  took  title  so  far  as  the  prior  successive  purchasers 
were  concerned  charged  with  the  payment  of  the  entire  debt  secured  by 
the  lien.  The  question  as  to  the  liability  of  mortgaged  property  ac- 
quired by  successive  purchasers  of  different  parcels  for  the  payment 
of  the  mortgage  debt  as  between  themselves  has  been  the  subject  of 
much  discussion  and  of  somewhat  divergent  views.  Some  of  the 
leading  cases  holding  to  liability  in  the  inverse  order  of  alienation  are 
Clowes  V.  Dickenson,  5  Johns.  Ch.  (N.  Y.)  236;  State  v.  Titus  et  al., 
17  Wis.  241 ;  Root  v.  Collins,  34  Vt.  173 ;  Deavitt  v.  Judevine  Co.,  60 
Vt  695, 17  Atl.  410;  Crosby  v.  Farmers'  Bank,  107  Mo.  436,  17  S.  W. 
1004;  Sager  v.  Tupper,  35  Mich.  134;  Cushing  v.  Ayer.  25  Me.  383; 
Aiken  v.  Milwaukee  &  St.  Paul  Railway  Co.,  37  Wis.  4(  ;  Mahagan 
V.  Mead,  63  N.  H.  570,  3  Atl.  919 ;  Mount  v.  Potts,  23  N.  J.  Eq.  188 ; 
Brown  v.  Simons,  44  N.  H.  475 ;  Hills'  Administrator  v.  McCarter,  27 
N.  J.  Eq.  41.  In  an  exhaustive  note  to  the  leading  case  of  Aldrich  v. 
Cooper,  White  &  T.  Lead.  Cas.  Eq.  vol.  2,  pt.  1,  pp.  228,  293,  it  is 
said,  citing  many  authorities  in  support : 

**It  iB  weH  settled  in  conformity  with  these  decisions  that,  where  land  which 
ii  subject  to  the  lien  of  a  mortgage  or  other  permanent  Incumbrance  is  sold  in 
parcels  successively  to  different  persons  the  buyers  are  prima  facie  chargeable 
in  the  inverse  order  of  alienation.  Such  is  the  established  rule  in  New  York 
and  Pennsylvania,  and  it  prevails  throughout  the  greater  part  of  the  United 
States." 
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Jones  in  his  work  on  Mortgages  (6th  Ed.  vol.  2,  §  1620)  admirably 
states  the  reason  of  the  rule  as  follows  : 

"This  rule  rests  upon  the  reason  that,  where  the  mortgagor  sells  a  part  of 
the  mortgaged  premises  without  reference  to  the  incumbrance,  it  is  right  be- 
tween him  and  the  purchaser  that  the  part  still  held  by  the  mortgagor  shall 
first  be  applied  to  the  payment  of  the  debt ;  and  this  part  is  regarded  as  equi- 
tably charged  with  the  payment  of  the  debt  Therefore,  when  he  afterwards 
sells  another  portion  of  that  remaining  in  his  possession,  the  second  purchaser 
simply  steps  into  the  shoes  of  the  mortgagor  as  regards  this  land,  and  takes 
it  charged  with  the  payment  of  the  mortgage  debt  as  between  him  and  the 
purchaser  of  the  first  lot ;  but  still,  as  between  the  second  purchaser  and  the 
mortgagor,  it  is  equitable  that  the  land  still  held  by  the  latter  should  pay  the 
incumbrance.  In  this  manner  the  equities  apply  to  successive  purchasers. 
*    *    « f* 

In  section  1621  the  author  says: 

"These  equitable  considerations  have  led  to  the  adoption  of  the  rule  that  the 
mortgagee  in  such  case  shall  sell  the  mortgaged  land  in  the  inverse  order  of 
its  alienation  by  the  mortgagor;  and  it  will  be  seen  by  the  cases  cited  that 
this  rule  has  been  generally  adopted.*' 

The  opposite  view,  favoring  the  discharge  of  an  existing  lien  by 
the  several  successive  purchasers  of  parcels  of  the  land  subject  to  the 
lien  pro  rata,  finds  support  in  Story's  Eq.  Juris.  §  1233-;  Barney  v. 
Myers,  28  Iowa,  472;  Huff  v.  Farwell,  67  Iowa,  298,  25  N.  W.  252; 
Green  v.  Ramage,  18  Ohio,  428,  51  Am.  Dec.  458 ;  Burk  v.  Chrisman, 
3  B.  Mon.  (Ky.)  60;  Hall  v.  Morgan,  79  Mo.  47,  and  in  some  other 
cases. 

In  this  conflict  of  authorities  the  case  of  Savings  Bank  v.  Creswell, 
100  U.  S.  630,  25  L.  Ed.  713,  came  before  the  Supreme  Court  of  the 
United  States,  where  the  rule  of  liability  in  the  inverse  order  of  aliena- 
tion seems  to  be  finally  and  authoritatively  adopted.  In  that  case  Mr. 
Justice  Miller,  speaking  for  the  court,  after  reviewing  the  English  and 
American  authorities  and  considering  the  conflicting  views  of  Chan- 
cellor Kent  in  Clowes  v.  Dickenson,  supra,  and  Mr.  Justice  Story  in 
his  work  on  Equity  Jurisprudence,  supra,  quotes  with  approval  the 
argument  of  Chancellor  Kent  as  follows: 

"If  there  bo  several  purchasers  in  succession,  at  different  times,  I  apprehend 
in  that  case,  also,  there  is  no  equality  and  no  contribution  as  between  these 
purchasers.  Thus,  for  instance,  if  there  be  a  judgment  against  a  person  own- 
ing at  the  flme  three  acres  of  land,  and  he  sells  one  acre  to  A.,  the  two  re- 
maining acres  are  first  chargeable  in  equity  with  the  payment  of  the  judgment 
debt,  as  we  have  already  seen,  whether  the  land  be  in  the  hands  of  the  debtor 
liimself  or  his  heirs.  If  he  sells  another  acre  to  B.,  the  remaining  acre  is  then 
•chargeable  in  the  first  instance  with  the  debt  as  against  B.,  as  well  as  against 
A.,  and,  If  It  should  prove  insufficient,  then  the  acre  sold  to  B.  ought  to  supply 
the  deficiency  in  preference  to  the  acre  sold  to  A.,  becruse,  when  B.  purchased, 
he  took  his  land  chargeable  with  the  debt  in  the  hands  of  the  debtor.  In  pref- 
erence to  the  land  already  sold  to  A.  In  this  respect  we  may  say  of  him,  as 
it  is  said  of  the  heir,  he  sits  in  the  seat  of  his  grantor,  and  must  take  it  with 
all  its  equitable  burdens." 

Mr.  Justice  Miller  then  concludes  as  follows: 

**The  doctrine  and  the  reason  upon  which  it  is  founded  cannot  be  better 
stated  than  in  this  extract  from  the  opinion.  ♦  ♦  ♦  We  are  of  opinion  that 
the  preponderance  of  authority  as  shown  by  judicial  decisions,  as  well  as  the 
woicrht  of  sound  argument,  is  in  favor  of  the  rule  laid  down  by  Chancellor 
Kent" 
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A  distincticn  is  found  in  some  of  the  authorities  examined  on  this 
subject  between  cases  where  personal  responsibility  for  the  discharge 
of  the  lien  is  devolved  upon  the  owner  and  cases  where  the  charge, 
like  a  rent  charge  growing  out  of  the  land  itself,  is  alone  involved.  It 
is  claimed  that  the  doctrine  subjecting  the  parcel  last  conveyed  to  the 
payment  of  the  entire  lien  is  applicable  only  to  cases  where  the  debt 
was  the  individual  obligation  of  the  owner  of  the  land. 

Learned  counsel  for  defendants  quote  from  Tiffany  on  the  Modem 
Law  of  Real  Property  (volume  2,  p.  1223),  as  follows: 

"Since  this  doctrine  of  liability  In  the  inverse  order  of  alienation  arises 
from  the  obligation  of  the  common  grantor,  as  against  the  various  grantees, 
to  pay  off  the  mortgage,  it  does  not  arise  when  no  such  obligation  exists/' 

Even  if  that  distinction  is  sound,  which  we  do  not  deem  necessary 
to  discuss,  it  is  unimportant  in  this  case  because  the  common  grantor 
of  the  three  separate  parcels  in  question  as  between  herself  and  the 
successive  purchasers  had,  by  her  warranty  deed,  assumed  the  obliga- 
tion of  protecting  them  against  the  lien  of  the  annuities.  We  see  no 
reason  why  the  principle  of  liability  in  the  inverse  order  of  alienation 
applicable  as  between  mortgagor  and  subsequent  successive  purchasers 
should  not  be  applicable  to  a  case  like  this  where  a  lien  is  created  by 
the  will  of  the  ancestor  of  the  grantor,  which,  so  far  as  successive  pur- 
chasers of  the  land  subject  to  the  lien  are  concerned,  the  grantor  was 
bound  to  discharge. 

Second.  The  manifest  equity  of  the  situation  relieved  the  lands  of 
Wilson  and  Herdlichtka  from  any  liability  for  the  discharge  of  the 
lien  of  the  annuities.     Primarily  tfie  duty  of  securing  that  discharge 
rested  on  the  grantor  under  her  covenant  against  incumbrances.     She 
had  received  the  full  purchase  price  of  $6,000  from  each  of  the  other 
two  purchasers,  Wilson  and  Herdlichtka,  and  had  received  only  $2,500 
of  that  price  from  Williams.     He  still  owed  her  or  her  son,  the  com- 
plainant, who  stood  in  her  shoes,  the  sum  of  $3,500  on  account  of  the 
purchase  price  of  his  land,  and  had  necessarily  expended  that  sum 
in  relieving  it  from  the  lien  of  the  annuities.     The  appropriation  of 
that  unpaid  purchase  money  to  the  discharge  of  the  incumbrance  on 
the  land  purchased  by  the  three  successive  purchasers  is,  in  our  opinion, 
a  most  obvious  and  equitable  disposition  of  it.     Williams,  by  paying 
it  to  release  the  incumbrance,  with  his  original  cash  pajmient  of  $2,500, 
paid  the  exact  sum  of  $6,000  for  his  land  which  he  agreed  to  pay,  and 
which  Wilson  and  Herdlichtka  agreed  to  pay  and  had  paid  for  an  un- 
incumbered title  to  their  lands.     If  Wilson  or  Herdlichtka  should  be 
required  to  pay  any  portion  of  the  money  needed  to  pay  oflf  the  an- 
nuities, they  would  pay  correspondingly  more  than  $6,000  which  they 
agreed  to  pay  for  a  good  title,  and,  if  Williams  should  get  any  aid  from 
them  in  paying  oflf  the  annuities,  he  would  pay  less  than  he  agreed  to 
pay  for  his  land.     After  allowing  the  $3,500  paid  by  Williams  to  be 
employed  in  reduction  of  the  sum  due  on  the  note,  Mrs.  Neely  has  only 
performed  her  contract  to  give  all  an  unincumbered  title.     The  trans- 
action amounts  merely  to  deducting  from  the  purchase  price  the  value 
of  the  defect  in  the  title  warranted,  and  in  this  way  the  rights  of  all  are 
yecognized  and  respected  and  the  original  contracts  performed  accord- 
^  to  their  tenor  and  eflfect.     Every  equitable  consideration  requires 
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that  this  unpaid  porticm  of  the  purchase  price  should  be  controlled 
and  disposed  of  so  as,  if  possible,  consistently  with  the  rights  of  all 
others  to  protect  the  lands  of  Wilson  and  Herdlichtka  from  liability 
by  reason  of  the  incumbrance.     Wynn  v.  Carter,  20  Wis.  107,  111. 

It  follows  from  what  has  been  said  that,  as  between  Williams  and 
Wilson  and  Herdlichtka,  there  was  no  liability  on  the  part  of  the  latter 
to  contribute  to  the  fund  required  to  remove  the  lien  of  the  annuities, 
and  that  the  former  had  no  right  of  contribution  against  the  latter  for 
what  he  did  pay  for  that  purpose.  As  a  necessary  consequence  the  sup- 
posed existence  of  that  right  does  not  affect  Williams'  right,  as  deter- 
mined by  the  former  appeal,  to  diminish  the  amount  of  liability  on  the 
note  by  the  full  amount  paid  to  secure  a  release  of  the  annuity,  and  as  a 
further  necessary  consequence  any  pretended  release  of  that  right  by 
Williams  did  not  deprive  defendant  of  any  possible  recourse  against 
Wilson  or  Herdlichtka  or  otherwise  injuriouslv  affect  him. 

It  is  insisted  by  defendant  that  he  is  entitled  to  recover  on  his  note 
the  difference  between  its  face,  with  interest  added,  and  the  amount 
paid  by  Williams  to  secure  the  release  of  the  annuities.  In  other 
words,  that  he  ought  to  be  allowed  interest  on  the  Williams  note  from 
its  maturity  to  the  present  time.  The  note  by  its  terms  was  payable 
at  the  First  National  Bank  of  Humbolt,  Neb.  The  evidence  shows  and 
the  trial  court  found  that  complainants  upon  the  maturity  of  the  note 
deposited  the  amount  due  thereon  at  the  bank,  with  directions  to  pay 
the  note  upon  its  presentment  and  upon  a  proper  release  of  his  land 
from  the  Hen  of  the  annuities,  and  that  it  has  remained  there  for  de- 
fendant's acceptance  on  the  condition  imposed.  The  contention  is 
that  the  tender,  being  conditional,  was  ineffective  to  stop  the  running 
of  interest.  This  is  not  so.  The  grantor  had  failed  to  convey  to 
Williams  the  title  agreed  to  be  conveyed  for  the  consideration  agreed 
to  be  taken.  It  was  held  on  the  former  appeal  that  this  constituted  a 
failure  of  consideration  for  the  note,  that  the  covenant  in  the  deed  and 
the  promise  in  the  note  were  mutual  and  dependent,  and  that  the  per- 
formance of  one  was  the  consideration  and  condition  of  the  promise  of 
the  other.  This  doctrine  necessarily  leads  to  the  conclusion  that  the 
note  was  not  enforceable  as  long  as  the  title  remained  defective.  The 
note  was  due  and  payable  from  Williams  only  upon  a  discharge  of  the 
lien  of  the  annuities  by  Neely. 

A  tender  in  payment  of  an  unconditional  demand  must,  of  course, 
be  unconditional.  That  is  elementary.  But  the  note  involved  in  this 
case  being  due  conditionally,  the  tender  could  be  made  on  like  condi- 
tion, and  when  so  made  was  good  and  effective  to  prevent  the  running 
of  interest.  Comstock  v.  Lager,  78  Mo.  App.  390;  Clark  v.  Weis, 
87  111.  438,  29  Am.  Rep.  60;  Wheelock  v.  Tanner,  39  N.  Y.  481 ;  Cass 
V.  Higenbotam,  100  N.  Y.  248,  3  N.  E.  189 ;  Frenzer  v.  Ehifrene,  58 
Neb.  433,  78  N.  W.  719 ;  Johnson  v.  Cranage,  45  Mich.  14,  7  N.  W. 
188 ;  Kennedy  v.  Moore,  91  Iowa,  39,  58  N.  W.  1066. 

These  conclusions,  without  a  consideration  of  several  other  questions 
presented  in  argument  and  brief,  being  in  harmony  with  the  conclusion 
reached  by  the  Circuit  Court,  necessarily  lead  to  an  affirmance  of  its 
decree.    It  is  accordingly  so  ordered. 

HOOK,  Circuit  Judge,  dissents. 
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THOMAS  et  al.  v.  ST.  LOUIS  &  S.  P.  R.  00. 

(Circait  Court  of  Appeals,  Sixth  Circuit.    January  8,  1907.) 

No.  1,561. 

1  PATBHTB— AonON   FOB   iNrBINOEMENT— DeICUBBEB. 

The  questicm  of  the  Talidity  of  a  patent  on  its  face  may  be  raised  by 
demurrer  in  an  action  at  law  for  its  infringement. 
2.  SAMt—NoviLTY— Cab  Tbuss. 

The  Thomas  patait,  No.  570,148,  for  a  lateral  support  for  the  sides  and 
ends  of  cars,  consisting  of  truss  rods  extending  from  the  stakes  on  the 
outer  sides  and  ends  of  the  car  to  a  plate  beneath  the  car,  is  void  on  its 
face  for  lack  of  patentable  novelty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Greer  &  Greer,  for  plaintiffs  in  error. 
G.  S.  Payson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  an  action  to  recover  damages 
for  the  infringement  of  letters  patent  No.  670,148,  issued  to  W.  A. 
Thomas,  October  27,  1896,  for  a  lateral  support  for  sides  and  ends  of 
cars.  A  demurrer  to  the  declaration  was  sustained  upon  two  grounds : 
First,  because  it  did  not  contain  certain  averments  required  by  section 
4886,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  3382],  and,  second,  because 
the  patent  itself  upon  its  face  lacked  novelty  and  invention.  The  object 
of  the  invention,  as  stated  in  the  specification,  "is  to  provide  a  simple, 
inexpensive  and  efficient  truss  for  car  sides  and  ends  *  *  *  which, 
at  the  same  time  that  it  supports  the  sides  against  lateral  pressure,  will 
act  as  an  anchor  to  prevent  the  sides  from  working  upward  away  from 
the  car  floor."  The  invention  itself  consists  of  a  truss  rod  extend- 
ing from  a  seat  or  stirrup  attached  to  the  upper  end  of  the  stake  on  the 
outside  of  the  side  or  end  of  the  car  diagonally  downward  through  the 
side  and  bottom  frame  of  the  car  to  a  truss  plate  where  it  is  secured. 
In  other  words,  it  is  a  U  bolt,  which,  instead  of  being  applied  to  the 
lower  end  of  the  stake,  as  usual,  is  applied  higher  up,  and,  instead 
of  extending  directly  inward,  so  as  to  be  secured  to  the  side,  extends 
inward  and  downward,  so  as  to  be  secured  to  the  bottom  of  the  car^ 
and  for  this  purpose  is  necessarily  lengthened. 

There  is  nothing  new  in  this  device.  The  U  bolt  applied  to  stakes 
on  the  sides  and  ends  of  the  cars  has  been  in  common  use  for  many 
years.  When  lengthened  and  used  as  this  device  is,  it  becomes  a  truss 
or  stay  which  is  of  as  universal  and  familiar  employment  as  perhaps 
any  known  mechanical  device.  Buildings,  bridges,  vessels,  cars,  der- 
rides  all  use  substantially  the  same  appliance,  or  an  appliance  per- 
fomiing  the  same  function,  as  that  covered  by  the  Thomas  patent. 
The  masts  of  a  vessel  are  held  in  place  by  stays,  the  timbers  of  a 
derrick  are  supported  in  the  same  manner,  while  trusses  hold  to- 
gether the  frames  of  bridg^es  and  buildings.  This  is  a  matter  of  such 
common  knowledge  that  the  court  below  took  judicial  notice  of  it,  and 
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properly  held  the  patent  void  on  demurrer  for  lack  of  novelty.  The 
fact  that  the  action  was  one  at  law  did  not  place  the  initial  pleading 
beyond  the  reach  of  the  demurrer.  Brown  v.  Piper,  91  U.  S.  37,  42, 
23  L.  Ed.  200 ;  Slawson  v.  Railroad  Co.,  107  U.  S.  649,  652,  2  Sup.  Ct. 
663,  27  L.  Ed.  576 ;  Black  Diamond  Co.  v.  Excelsior  Co.,  156  U.  S. 
611,  616,  15  Sup.  Ct.  482,  39  L.  Ed.  653 ;  Richards  v.  Chase  Elevator 
Co.,  158  U.  S.  299,  301,  15  Sup.  Ct.  831,  39  L.  Ed.  991 ;  Richards  v. 
Michigan  Cent  R.  Co.,  102  Fed.  508,  43  C.  C.  A.  583;  Id.,  179  U. 
S.  686,  21  Sup.  Ct.  918,  45  L.  Ed.  386;  Id.,  186  U.  S.  479,  22  Sup. 
Ct.  942,  46  L.  Ed.  1259;  American  Fibre  Chamois  Co.  v.  Buckskin 
Fibre  Co.,  72  Fed.  508,  18  C.  C.  A.  62 ;  Strom  Mfg.  Co.  v.  Weir  Frog 
Co.,  83  Fed.  170,  172,  27  C.  C.  A.  502 ;  Northwood  v.  DalzeU,  etc., 
Co.,  100  Fed.  98,  40  C.  C.  A.  295 ;  Drake  Co.  v.  Brownell  &  Co.,  123 
Fed.  86,  59  C.  C.  A.  216;  Baker  v.  Duncombe  Mfg.  Co.,  77  C.  C  A. 
234,  146  Fed.  744. 
The  judgment  is  aflBrmed. 

NOTE.— The  following  Is  the  opinion  of  McCall,  District  Judge,  on  sustain- 
ing demurrer : 

McGALL,  District  Judge.  This  is  an  action  brought  by  the  plaintiffs  against 
the  defendant  to  recover  damages  for  an  infringement  of  certain  letters  patent 
No.  570,148,  granted  by  the  United  States  government  to  the  plaintiffs  Ocober 
27,  1896,  for  a  period  of  17  years,  to  be  used  as  a  new  and  useful  improvement 
in  the  lateral  support  for  sides  and  ends  of  cars.  The  plaintiffs  claim  that,  in 
violation  of  said  letters  patent,  the  defendant  company  has  built,  equipped, 
and  does  now  use,  and  has  used  for  about  five  years,  railroad  cars  with  a  de- 
vice for  the  lateral  support  of  their  sides  and  ends  which  is  !n  all  essential 
and  material  points  identical  with  and  substantially  the  same  device  described 
in  the  declaration  and  letters  patent,  to  the  damage  of  plaintiffs  in  the  sum  of 
$25,000,  for  which  they  sue.  Profert  is  made  by  the  plaintiff  of  said  original 
letters  patent.    To  this  declaration  the  defwidant  interposes  a  demurrer. 

The  first  cause  of  demurrer  is  general,  and  will  be  passed. 

The  second  cause  of  demurrer  is  special,  and  states  in  substance  that  the 
declaration  does  not  contain  the  necessary  averment  required  by  section  4886, 
Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  3382] ;  that  is,  there  is  no  averment  that  the 
alleged  improvement  said  to  be  covered  by  sal^  patent  was  not  known  or 
used  by  others  in  this  country,  and  not  patented  or  described  in  any  publication 
in  this  or  any  foreign  country  before  the  alleged  invention  or  discovery  there- 
of, and  was  not  In  use  or  on  public  sale  for  more  than  two  years  prior  to  the 
application  for  said  patent,  or  that  it  was  abandoned.  "It  has  been  held  in 
an  action  for  infringement  that  allegations  of  the  requirements  contained  in 
section  4886  (Revised  Statutes)  prior  to  the  amendment,  were  necessary  and 
material."  Elliott  Co.  v.  Fisher  Co.  (C.  O.)  109  Fed.  330,  and  cases  there  cited. 
I  am  of  the  opinion,  therefore,  that  the  declaration  in  this  respect  is  fatally 
defective,  and  this  cause  of  demurrer  is  sustained. 

The  third  cause  of  demurrer  is  that  the  said  letters  patent  No.  570,148, 
granted  to  the  said  Thomas,  October  27,  1896,  are  wholly  void  on  their  face 
for  want  of  patentable  novelty  and  invention.  It  seems  to  be  usual  for 
patent  cases  to  be  disposed  of  upon  bill,  answer,  and  proof,  yet  "there  Is  no 
objection,"  says  Mr.  Justice  Brewer,  "if  a  patent  be  manifestly  Invalid  upon 
Its  face,  to  the  point  being  raised  on  demurrer,  and  the  case  being  determined 
upon  the  issue  formed."  Richards  v.  Chase  Elevator  Company,  158  U.  S.  299. 
15  Sup.  Ct.  831,  39  L.  Eid.  991,  and  cases  there  cited.  In  examining  those  easels 
where  this  rule  is  laid  down.  It  appears  that  most  of  them,  if  not  all,  were 
cases  in  equity. 

My  attention  has  not  been  called  to  any  decision  holding  that  a  like  rule 
wonld*  not  hold  good  In  a  court  of  law,  and  I  know  of  no  such  holding.  Indeed. 
I  can  see  no  valid  reason  why,  if  the  question  of  the  validity  of  the  patent 
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for  want  of  novelty  and  invention  may  be  determined  upon  a  bill  in  equity  and 
demurrer  thereto,  a  lllce  practice  would  not  liold  good  in  a  court  of  law. 

Tbe  question  then  presented  is  whether  or  not  the  pat^it  in  question  is  in 
valid  for  want  of  novelty^  and  inv^ition.  In  the  letters  imtent  the  plaintiff, 
Thomas,  the  alleged  patentee,  declares  that  what  he  claims  in  his  patent  is  a 
truss  seat,  a  truss  rod,  a  truss  plate,  used  in  combination  on  a  gondola  or  coal 
car  to  support  the  sides  and  ends  of  the  car  attached,  and  passing  down 
through  tlie  l)ottom  of  the  car,  where  the  ends  of  the  truss  rod  are  secured 
lU  a  truss  plate  or  washer,  and  thus  to  hold  the  sides  and  ends  of  the  car  from 
bulging  or  rising.  A  careful  examination  of  the  model  forces  me  to  conclude 
that  there  is  nothing  new  in  the  several  parts  which  compose  the  device  or  ap- 
pliance. What  is  termed  tiie  "truss  seat"  is  a  hook  projecting  from  a  plate 
of  which  the  hook  is  a  part,  and  is  familiar  to  every  one  who  suspends  his 
banmiock  on  his  pordi,  and  has  been  in  use  from  time  immemorial.  The  truss 
rod  is  but  an  elongated  U-bolt,  made  to  conform  to  the  parts  of  the  car  around 
which  it  is  looped  or  bolted.  The  truss  plate  is  but  a  piece  of  fiat  metal,  with 
two  holes  to  secure  the  ends  of  the  so-called  truss  rod.  The  novelty,  if  any, 
consists  in  the  combination  and  application,  and  new  and  useful  results  thereby 
accomplished.  The  arrangement  of  the  different  parts  in  combination  is,  there- 
fore, the  essence  of  the  invention,  if  it  be  one. 

To  any  one  who  has  examined  an  ordinary  gondola  car,  a  section  of  which 
is  illustrated  in  the  brief  of  counsel  for  defendant  on  page  13,  and  which  is 
copied  from  Car  Builders'  Dictionary,  1879,  at  page  241  and  488,  it  will  appear 
at  once  that  it  is  the  same  combination  that  we  have  in  the  case  at  bar.  Tbe 
difference  in  the  present  case  is,  the  U-bolt  is  much  longer  and  engages  the 
stake  at  a  point  near  the  top,  and  the  two  ends  of  the  U-bolt,  instead  of  pass- 
ing through  the  sides  of  the  car  and  fastening  on  the  inside,  passes  down  the 
side  of  the  car  astride  the  stake  through  the  bottom,  where  it  passes  through 
a  plate  and  is  secured  by  a  nut  This  is  but  a  change  in  degree  and  the  car- 
rying forward  of  an  old  idea  which  Is  held  not  to  be  invention.  Smith  v. 
Nichols,  21  Wall.  112,  22  L.  Ed.  566;  Ansonia  Co.  v.  Electrical  Co.,  144  U.  S. 
11, 19, 12  Sup.  Ct.  (f 01,  36  L.  Ed.  327 ;  Penn.  R.  R.  Co.  v.  Truck  Co.,  110  U.  S. 
490,  4  Sup.  Ct.  220,  28  L.  Ed.  222. 

In  Goodyear  Rubber  Company  v.  Rubber  Wheel  Company,  116  Fed.  363,  53 
C.  C.  A.  583,  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  said :  **The 
bringing  together  of  old  parts,  allowing  each  to  work  out  its  own  effect,  with- 
out producing  some  new  machine  or  product,  is  not  invention.  A  combination 
of  old  elements,  to  be  patentable,  'must  produce  a  different  force  or  effect  or 
result,  in  the  combined  forces  or  processes,  from  that  given  by  their  separate 
parts.  There  must  be  a  new  result  produced  by  the  union,  If  not  it  Is  only  an 
a??re?ation  of  separate  elements.* " — citing  Reckendorfer  v.  Faber,  92  U.  S. 
S47-357,  23  L.  Ed.  719.  See,  also,  Lovell  Mfg.  Co.  v.  Carey,  147  U.  S.  623,  13 
Sup.  Ct  472,  37  li.  Ed.  307 ;  Capitol  Sheet  Metal  Co.  v.  Khmear  &  Ganger  Co., 
87  Fed.  333,  31  C.  C.  A.  3. 

I  am  of  the  opinion  that  the  patent  is  void  on  its  face  for  want  of  Inven- 
tion, and  the  demurrer  is  sustained. 


(147  Fed.  463.) 

McCLAUGHRY  et  al.  y.  KING. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  23,  1906.) 

No.  2,315. 

SlWABDS — OfFEB    and    ACCEPTANCE. 

Where  defendant  as  sheriff  of  a  county,  offered  a  reward  "for  the 
arrest  of  each  of  the  parties  convicted"  of  a  certain  bank  robbery  and 
murder,  the  reward  was  not  accepted  merely  by  the  giving  of  information 
concerning  the  whereabouts  of  the  suspect,  but  could  only  be  accepted 
by  the  party  assuming  the  personal  danger  and  responsibility  of  either 
actually  arresting  the  suspect  or  causing  some  other  person  to  arrest 
Um.1 

Hook,  Circuit  Judge,  dissenting. 

^  See  note  at  end  of  case. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western- 
District  of  Arkansas. 

For  opinion  below,  see  135  Fed.  196. 

Cravens  &  Cravens,  A.  C.  Cunkle,  and  Arthur  M.  Jackson,  for 
plaintiffs  in  error. 

Cravens  &  Covington,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  The  petition  filed  below  shows  that  the 
defendant,  who  was  sheriff  of  Johnson  county.  Ark.,  on  the  occasion 
of  the  robbery  of  a  bank  and  murder  of  one  Powers  in  that  county,, 
offered  a  reward  of  $2,750  "for  the  arrest  of  each  of  the  parties  con- 
victed of  such  bank  robbery  and  said  murder" ;  that  thereafter  plain- 
tiffs discovered  that  one  West  had  been  arrested  by  the  police  force  of 
Evansville,  Ind.,  for  vagrancy,  and,  being  informed  that  he  was  sus- 
pected of  being  guilty  of  the  Johnson  county  robbery  and  murder,  and 
knowing  that  the  reward  of  $2,750  had  been  offered  for  his  arrest, 
notified  defendant  that  West  was  under  arrest  in  Evansville  under  an 
assumed  name  of  Charles  Johnson;  that  defendant,  acting  upon  that 
information,  immediately  went  to  Evansville,  apprehended  West,  and 
took  him  back  to  Johnson  county,  where  he  was  subsequently  tried, 
convicted,  and  executed  for  the  crime  of  murdering  Powers;  that 
plaintiffs,  at  the  request  of  defendant,  furnished  evidence  which  large- 
ly contributed  to  the  conviction  of  West.  A  demurrer  interposed  to 
this  petition  on  the  ground  that  it  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action  was  sustained,  and,  plaintiffs  declining  to- 
plead  further,  final  judgment  was  rendered  in  favor  of  defendant. 

Was  the  ruling  on  the  demurrer  right? 

A  reward  offered  for  the  arrest  of  an  offender  is  an  offer  or  con-^ 
ditional  promise  to  pay  the  person  performing  the  required  service 
a  certain  sum  of  money.  The  performance  of  the  service  is  the  ac- 
ceptance of  the  offer,  or  performance  of  the  condition  on  which  the 
promise  is  made,  and,  when  done,  concludes  a  binding  contract.  The 
matter  rests  exclusively  in  the  domain  of  contract,  involving  an  offer 
and  its  acceptance.  One  desiring  to  offer  a  reward  may  fix  his  own 
terms  and  conditions.  If  they  are  satisfactory  they  must,  like  other 
propositions,  be  accepted  as  made.  If  unsatisfactory  no  one  need 
accept  them.  The  offer  may  be,  and  doubtless  is,  made  according  to 
the  kind  of  service  required.  If  the  apprehension  of  a  desperate 
character  be  required  it  would  naturally  be  made  to  persons  who  would 
brave  the  danger  and  assume  the  responsibility,  either  of  making  the 
arrest  or  causing  it  to  be  made.  If,  on  the  other  hand,  the  apprehen-^ 
sion  of  a  different  character  is  desired,  personal  bravery  and  respon- 
sibility might  not  be  as  much  required  as  diplomacy,  and  the  offer 
would  naturally  be  addressed  to  one  who  would  work  up  clues  and 
give  information. 

From  considerations  like  these  we  well  understand  how  an  inter- 
ested party  may  discriminate  in  the  proposition  he  makes.  It  is  ob- 
viously one  thing  to  offer  a  reward  for  an  arrest  which  involves  dan- 
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^[cr  and  responsibility  and  quite  a  diflferent  thing  to  oflfer  a  reward 
for  information  which  involves  neither.  The  brave  and  strong  of 
purpose  only  would  naturally  undertake  the  former,  while  the  timor- 
ous and  conservative  might  undertake  the  latter.  One  accepting  the 
first  offer  would  actually  make  the  arrest  or  cause  it  to  be  made,  while 
one  accepting  the  other  offer  might  do  the  equally  efficacious  act,  and 
the  arrest  might  follow  as  a  consequence  and  he  not  be  subjected  to 
any  personal  danger  or  responsibility.  The  difference  in  the  offer  as 
well  as  the  difference  in  the  performance  clearly  shows  that  the  two 
make  different  contracts.  This  is  recognized  and  affirmed  in  the  case 
of  Shuey  v.  United  States,  92  U.  S.  73,  23  L.  Ed.  697.  The  Secretary 
of  War  had  offered  one  reward  of  $25,000  "for  the  apprehension  of 
John  H.  Surratt,"  charged  with  being  one  of  Booth's  accomplices  in 
the  murder  of  President  Lincoln,  and  at  the  same  time  announced 
that  "liberal  rewards  will  be  paid  for  any  information  that  shall  con- 
duce to  the  arrest"  of  Surratt.  The  trial  court  found  that  the  claim- 
ant gave  information  which  conduced  to  the  arrest  of  Surratt,  but  that 
it  did  not  constitute  an  "arrest"  of  him  within  the  meaning  of  the 
offer.  Mr.  Justice  Strong,  in  delivering  the  opinion  of  the  court, 
says: 

It  is  found  as  a  fact  that  the  arrest  was  not  made  by  the  claimant, 
through  the  discovery  and  arrest  were  due  entirely  to  the  disclosures  made 
hy  him.  The  plain  meaning  of  this  is  that  Surratt's  apprehension  was  a 
consequence  of  the  disclosures  made.  But  the  consequence  of  a  man's  act 
are  not  his  acts.  Between  the  consequence  and  the  disclosure  that  leads  to 
it  there  may  l>e,  and  in  this  case  there  were,  intermediate  agencies.  Other 
persons  than  the  claimant  made  the  arrest — ^persons  who  were  not  his 
ssents,"  etc 

The  following  authorities  are  in  harmony  with  the  foregoing  views 
and  sustain  the  contention  that  furnishing  information  merely  which 
leads  to  an  arrest  is  not  the  acceptance  of  an  offer  of  a  reward  for 
making  the  arrest:  Kinn  v.  First  Nat.  Bank,  118  Wis.  537,  95  N. 
W.  969,  99  Am.  St.  Rep.  1012;  Juniata  County  v.  McDonald,  122 
Pa.  115,  15  Atl.  696 ;  Everman  v.  Hyman,  3  Ind.  App.  459,  29  N.  E. 
1140;  Williams  v.  West  Chicago  St.  R.  Co.,  191  111.  610,  61  N.  E.  456, 
85  Am.  St.  Rep.  278;  Lovejoy  v.  Atchison,  Topeka  &  S.  F.  R.  R., 
53  Mo.  App.  386.  The  following  authorities  are  relied  on  to  sustain 
the  contrary:  Crawshaw  v.  City  of  Roxbury,  7  Gray  (Mass.)  374; 
Besse  v.  Dyer,  et  al.,  9  Allen  (Mass.)  151,  85  Am.  Dec.  747 ;  First 
National  Bank  v.  Hart,  55  111.  62;  Haskell  v.  Davidson,  91  Me.  488, 
40  Atl.  330,  42  L.  R.  A.  155,  64  Am.  St.  Rep.  254;  Ralls  County  v. 
Stephens,  104  Mo.  App.  115,  78  S.  W.  291.  These  cases  have  been 
carefully  examined  and  considered  and  the  principle  of  decision  will 
be  briefly  stated. 

In  the  Crawshaw  Case  a  reward  was  offered  by  the  city  of  Roxbury 
*'for  the  apprehension  and  conviction"  of  any  person  who  shall  set 
fire  to  any  dwelling  house.  A  fire  was  subsequently  set  by  an  in- 
cendiary. Plaintiff,  Crawshaw,  was  at  the  fire,  sought  out  three  police 
oflBcers  of  the  dty,  and  requested  one  of  them  to  arrest  one  Clarke, 
^hom  he  pointed  out  as  the  incendiary.    Thereupon  the  officer  was 
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induced  to  and  did  arrest  Clarke.  The  foregoing  facts  make  it  appear 
that  Crawshaw  made  the  officer  his  agent  for  making  the  arrest,  and 
that  in  doing  so  the  officer  acted  under  the  directions  of  Crawshaw. 
Some  expressions  are  found  in  the  charge  of  the  court  to  the 
jury  which  obviously  were  made  in  the  light  of  the  facts  just  referred 
to  and  should  be  construed  accordingly.  Chief  Justice  Shaw,  in  an- 
nouncing the  opinion  of  the  Supreme  Court,  disposes  of  the  case  on 
other  grounds,  and  makes  no  reference^,  except  to  generally  approve 
of  the  law  as  laid  down  in  the  charge,  to  the  point  now  under  con- 
sideration. In  the  Besse  Case  the  doctrine  of  tfie  Crawshaw  Case  is 
approved;  emphasis  being  laid  upon  the  fact  that  the  incendiary  was 
arrested  by  the  officer  at  the  request  of  Crawshaw.  In  the  First  Na- 
tional Bank  Case  the  reward  was  given  to  the  claimant  because  his 
services  were  accepted  and  availed  of  by  the  persons  offering  the  re- 
ward after  he  had  informed  them  that  he  would  claim  the  reward  if 
he  performed  the  services.  The  court  held  that,  although  the  claim- 
ant was  not  embraced  in  the  description  of  the  persons  to  whom  the 
reward  was  first  offered,  he  was  entitled  to  it  by  reason  of  the  sub- 
sequent engagement  made  between  the  parties.  In  the  Ralls  County 
Case  it  distinctly  appeared  that  the  claimant  directed  an  officer  to- 
arrest  the  suspected  criminal,  and  the  court  there  says  that,  although 
the  officer  was  the  first  to  lay  hands  on  the  suspect,  "he  did  so  as  the 
agent,  or,  one  may  say,  the  arm  of  Stephens.  He  acted  entirely  for 
Stephens  and  by  the  latter's  direction." 

The  foregoing  cases  practically  announce  the  doctrine  that,  where 
a  reward  is  offered  for  the  arrest  of  a  suspect,  any  person  who  either 
personally  makes  the  arrest  or  induces  another  to  act  for  him,  as  his 
agent,  in  so  doing,  is  entitled  to  the  reward.  Concerning  this  doctrine 
there  can  be  no  difference  of  view.  The  only  other  case  relied  upon 
by  counsel  for  plaintiffs  is  that  of  Haskell  v.  Davidson.  That  case 
contains  expressions  favorable  to  their  view,  but  it  is  founded  upon  a 
state  of  facts  which  permit  of  a  recovery  on  principles  not  out  of 
harmony  with  those  already  stated.  The  defendant  in  that  case  had 
offered  a  reward  "for  the  arrest  and  conviction  of  the  person  or 
persons  who  entered  the  room  of  Alexander  Wilson  and  stole  $35- 
therefrom."  The  plaintiffs  were  informed  of  this  offer  and  were 
thereby  induced  to  enter  upon  an  investigation  of  the  crime.  They 
discovered  facts  and  circumstances  strongly  inculpating  one  Thomp- 
son, who  was  found  and  confronted  with  the  charge  by  the  plaintiffs,, 
and  thereupon  made  a  full  confession  of  his  guilt  to  them  and  sub- 
sequently pleaded  guilty  to  the  indictment  found  against  him  by  the 
grand  jury.  The  arrest  was  but  a  matter  of  form,  and  was  made 
by  a  deputy  sheriff,  who  made  no  claim  for  the  reward.  It  is  in  the 
light  of  such  facts  that  the  court  says: 

"The  service  contemplated  by  a  person  making  such  an  offer,  and  which 
the  proposal  should  be  construed  as  meaning,  must  be  th<:  obtaining  and 
giving  to  some  proper  person  interested  sufficient  information  in  relatioii> 
to  the  perpetrator  of  the  crime  and  his  whereabouts  as  to  authorize  and  se- 
cure the  arrest  of  the  offender,  and  subsequently  to  procure  his  convictioD. 
by  a  court  of  competent  Jurisdiction." 
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Disconnected  with  the  peculiar  facts  of  that  case,  we  doubt  that 
the  learned  court  would  have  announced  the  principle  quite  as  broadly 
as  it  did. 

Applying  well  recognized  rules  governing  the  interpretation  of 
contracts,  and  the  reasoning  indulged,  and  authorities  considered,  we 
think  the  true  rule  is  that  when  an  offer  of  a  reward  is  made  for  an 
"arrest"  of  a  suspect  it  is  not  accepted  by  the  giving  of  information 
merely,  concerning  the  whereabouts  of  the  suspect,  but  is  accepted  only 
when  one  assimies  the  personal  danger  and  responsibility  of  either 
actually  arresting  the  suspect  or  causing  some  other  person  to  arrest 
him.  The  petition  in  this  case  fails  to  make  such  averments  and  was 
for  that  reason  fatally  defective. 

The  judgment  is  affirmed. 

HOOK,  Circuit  Judge  (dissenting).  The  offer  of  a  reward  and 
its  acceptance  by  the  performance  of  the  service  is  a  contract,  but  it 
is  not  different  from  other  contracts  in  respect  of  the  rules  of  con- 
struction that  should  be  applied.  In  such  contracts,  as  in  others,  re- 
gard should  not  be  had  to  the  mere  letter  to  the  exclusion  of  the 
spirit.  **The  fruit  and  profit  of  a  nut  li^  in  the  kernel,  and  not  in 
the  shell."  It  matters  not  that  the  proponent  of  the  reward  is  en- 
titled to  make  his  own  terms.  When  he  has  done  so  it  is  then  for 
the  court  to  say  what  they  mean  and  whether  they  were  substantially 
complied  with,  and  in  doing  so  it  is  not  unjust  to  him  to  deprive  him 
of  a  shrewd,  narrow  meaning  of  his  own  words. 

The  reward  offered  was  for  the  arrest  of  each  one  of  the  parties 
guilty  of  a  robbery  and  murder  in  Arkansas.  A  man  named  West 
was  suspected.  The  plaintiffs  discovered  that  under  an  assumed  name 
he  was  under  arrest  in  Evansville,  Ind.,  for  vagrancy  and  street  beg- 
ging. His  identity  was  unknown  to  the  police  of  that  city,  and  his 
identity  and  whereabouts  were  unknown  to  the  Arkansas  sheriff  who 
offered  the  reward.  Had  not  the  plaintiffs  acted  he  would  have  served 
his  time  at  Evansville  and  disappeared.  In  this  condition  of  affairs 
the  plaintiffs,  knowing  of  the  reward  and  alone  knowing  of  the  iden- 
tity and  whereabouts  of  the  accused,  immediately  notified  the  sheriff, 
who,  acting  thereon,  at  once  went  to  Evansville,  took  him  into  custody, 
and  removed  him  to  Arkansas,  where,  with  the  assistance  of  plaintiffs, 
he  was  convicted  and  afterwards  executed.  It  does  not  appear  that 
any  one  else  than  plaintiffs  is  claiming  the  reward.  The  Evansville 
police  would  not  be  entitled  to  it  because  what  they  did  was  in  the 
mere  performance  of  other  duties  and  had  no  relation  to  the  Ar- 
kansas crime  or  to  the  reward.  The  sheriff  himself  would  not  be 
entitled  to  it  because  his  receiving  possession  from  the  police  was  a 
mere  perfunctory  service  performed  after  receipt  of  the  important  and 
necessary  information  from  the  plaintiffs.  The  man  was  already  under 
arrest  He  was  where  any  one  who  knew  his  identity  could  get  him. 
It  is  not  as  if  he  had  been  at  large.  True,  it  may  be  said  that  he 
was  not  under  arrest  for  the  Arkansas  crime  until  the  sheriff  arrived, 
^  it  seems  to  me  to  be  quite  a  narrow  construction  to  say  that  by 
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simply  laying  a  hand  upon  the  accused  and  peacefully  receiving  him 
from  the  police  the  sheriff  himself  made  the  arrest  and  thereby  escaped 
paying  the  reward  he  offered.  Even  if  so  narrow  a  meaning  is  to 
be  given  to  the  word  "arrest,"  there  is  still  reason  for  holding  that 
when  the  sheriff  went  to  Indiana  he  went  for  the  plaintiffs  and  waived 
the  personal  performance  of  that  unimportant  service  by  them,  since 
all  that  was  vital  and  of  consequence  had  already  been  done.  The 
better  rule  is  that  he  who  is  the  active  and  eflScient  cause  in  securing 
the  result  described  in  an  offer  of  reward  is  the  one  who  is  entitled 
to  it.  He  is  the  one  who  accomplishes  the  result — ^who  brings  it 
about.  It  is  not  the  man  who,  when  all  else  is  done  and  when  the 
accused  is  as  it  were  tied  to  a  stake,  merely  performs  the  letter  of 
the  final  act  without  effort,  skill,  or  enterprise.  Sudi  rule  would 
conform  to  the  spirit  that  actuated  the  offer  of  reward,  and  if  it  does 
it  is  the  one  that  should  prevail. 

I  think  that  the  Massachusetts  rule  expressed  in  Crawshaw  v.  City 
of  Roxbury,  7  Gray  (Mass.)  374,  and  that  of  Maine,  shown  in  Has- 
kell V.  Davidson,  91  Me.  488,  40  Atl.  330,  42  L.  R.  A.  155,  64  Am. 
St.  Rep.  254,  is  the  reasonable  one  and  is  in  harmony  with  those  ap- 
plied to  contracts  generally.  In  the  Roxbury  Case  the  reward  was 
"for  the  apprehension  and  conviction  of  any  person  or  persons  who 
shall  set  fire  to  any  dwelling  house,"  etc.  Thereafter  a  building  was 
set  on  fire  by  an  incendiary  and  consumed.  The  plaintiff  was  at  the 
fire  and  sought  out  three  police  officers  and  requested  them  to  arrest 
one  Clarke  for  having  set  the  fire.  He  pointed  Clarke  out  to  one  of 
the  officers  and  stated  facts  and  circumstances  tending  to  show  that 
Clarke  committed  the  offense.  Clarke  was  arrested  by  this  officer 
upon  the  information  given  and  afterwards  confessed  to  him.  An- 
other police  officer  made  the  complaint.  Clarke  pleaded  not  guilty 
at  the  trial,  but  was  convicted  upon  the  testimony  of  the  officers.  The 
plaintiff's  information  upon  which  he  accused  Clarke  and  requested 
his  arrest  was  hearsay,  and  therefore  he  was  not  sunmioned  to  attend 
the  trial.  The  city  having  refused  to  pay  the  reward,  the  plaintiff 
brought  action  therefor,  and  having  recovered  a  judgment  the  city 
took  the  cause  to  the  Supreme  Judicial  Court  of  Massachusetts,  where 
it  was  affirmed.  At  the  trial  below  the  court  instructed  the  jury  as 
follows : 

"That  the  offer  of  a  reward  could  not  be  taken  literally,  for,  as  the  con- 
viction must  be  In  due  coarse  of  law,  requiring  the  Intervention  of  the 
court  and  Jury,  a  person  might  be  entitled  to  the  reward  by  becoming  the 
prosecutor,  and,  as  such,  causing  the  arrest,  and  conducting  the  case  to  a 
conviction,  or  he  might  be  entitled  to  It  by  giving  Information  which  should 
lead  to  and  produce  the  arrest  and  conviction  of  the  offender;  that  is,  by 
giving  such  Information  to  the  city  government  of  Roxbury,  or  to  some  of- 
ficer authorized  to  act  for  them  In  making  the  arrest  and  prosecuting  the 
offender  to  conviction  upon  the  Information  so  given,  that,  in  this  case,  the 
officers  of  the  city  having  Instituted  and  carried  on  the  prosecution  to  con- 
viction after  the  arrest,  if  the  jury  were  satisfied  that  the  facts  disclosed 
by  the  plaintiff  were  such  as  induced  the  officer  who  arrested  the  offender 
to  arrest  him,  and  were  material,  and  had  a  tendency  to  produce  ultimate 
conviction,  and  without  them  Clarke  would  not  have  been  convicted,  un- 
less upon  his  own  subsequent  confession  of  guilt  the  plaintiff  would  be 
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entitled  to  the  reward;  and  the  fact  that  Clarke,  subseqaently  to  the  dis- 
closure of  such  information,  made  by  the  plaintiff,  and  upon  which  he  was 
arrested,  confessed  his  guilt,  would  not  deprive  the  plaintiff  of  the  right 
to  recover,  though  Clarke's  confession  of  guilt  was  produced  in  evidence 
upon  his  trial,  and  might  have  been  the  ground  upon  which  he  was  con- 
Ticted." 

Upon  appeal  Chief  Justice  Shaw  observed  of  this  and  other  in- 
structions : 

"The  court  are  of  opinion  that  the  directions  of  the  judge  on  the  trial 
were  correct  in  law,  carefully  guarded,  and  were  adapted  to  the  evidence 
before  the  jury.** 

In  Haskell  v.  Davidson  the  reward  offered  was  "for  the  arrest  and 
conviction  of  the  person  or  persons  who  entered  the  room  of  Alex- 
ander Wilson  and  stole  $35  therefrom."  The  plaintiffs,  being  in- 
formed of  the  offer,  commenced  an  investigation  of  the  crime,  with 
the  result  that  facts  and  circumstances  were  discovered  tending 
strongly  to  inculpate  one  Thompson,  who,  upon  being  found  and 
cxmfronted  with  the  charge  by  the  plaintiffs,  made  a  confession  of 
his  guilt  and  subsequently  pleaded  guilty  to  an  indictment  found  by 
the  grand  jury.  The  formal  arrest  of  Thompson,  however,  was  on 
a  capias  issued  by  the  court  and  was  made  by  a  deputy  sheriff.  The 
Supreme  Judicial  Court  of  Maine  sustained  a  recovery  by  the  plain- 
tiflFs.    It  said: 

"An  offer  of  reward  is  a  proposal.  The  party  making  It  may  insert  his 
own  terms,  and  no  person  can  become  entitled  to  the  reward  without  a 
performance  of  all  of  the  terms  contained  in  the  proposal.  But  such  perform- 
ance need  not  be  a  literal  compliance  with  the  terms  of  the  offer.  It  is 
iufflcient  if  the  party  claiming  the  reward  has  substantially  performed  the 
service  required  by  the  proposal.  An  offer  of  a  reward  for  the  *arrest  and 
conviction'  of  an  offender  cannot  be  taken  literally.  The  person  who  by 
reason  of  the  offer  is  induced  to  make  an  investigation,  and  finally  obtains 
possession  of  sufficient  facts  to  authorize  the  arrest  of  an  offender,  and, 
lUg  subsequent  conviction,  for  the  crime  referred  to  in  the  offer,  certainly 
cannot  himself  convict  the  offender.  The  service  contemplated  by  a  per- 
son making  such  an  offer,  and  which  the  proposal  should  be  construed  as 
meaning,  must  be  the  obtaining,  and  giving  to  some  proper  person  interest- 
ed, sufficient  information  in  relation  to  the  perpetrator  of  the  crime,  and  his 
wliereabouts,  as  to  authorize  and  secure  the  arrest  of  the  offender,  and  subse- 
quently to  procure  his  conviction  by  a  court  of  competent  jurisdiction." 

The  case  of  Shuey  v.  United  States,  92  U.  S.  73,  23  L.  Ed.  697, 
is  not  in  point,  because  it  appeared  from  the  face  of  the  proclamation 
of  reward  by  the  Secretary  of  War  that  he  made  a  clear  distinction  be- 
tween the  apprehension  of  Surratt  on  the  one  hand  and  information 
conducing  to  the  arrest  on  the  other.  It  was  his  privilege  to  do  so.  The 
sum  of  $25,000  was  offered  expressly  for  the  apprehension,  and  it  was 
specified  in  addition  that  "liberal  rewards  will  be  paid  for  any  in- 
formation that  shall  conduce  to  the  arrest,"  etc.  The  claimant  gave 
information,  but  other  agencies  effected  the  arrest.  It  is  obvious  that 
a  man  who  asked  and  received  a  reward  for  information  under  such 
an  offer  should  not  also  be  rewarded  for  the  apprehension  of  the 
fugitive  by  others.  This  feature  of  the  case  was  particularly  ad- 
verted to  by  the  Supreme  Court.  I  think  the  plaintiffs  here  fairly 
earned  the  reward  offered  and  should  receive  it 
79  CCA. —7 
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NOTBL 
Perf  ormABee  mi  Ooaditloiu  Im  amd  Aeoeptamee  of  OiPer  of  Reward. 

I.  In  Gbnbrai.. 

[al  (U.  S.  1896)  A  criminal,  for  whose  arrest  defendanta  had  offered  a  re- 
ward, was  wonnded  and  disabled  by  a  priyate  searching  party,  one  of  whom 
kept  watch  over  hfm,  but  did  not  actually  seize  him.  A  deputy  sheriff  after- 
wards arrived  and  formally  arrested  him.  On  the  day  after  the  arrest  the 
deputy  stated  to  an  agent  of  defendants  that  only  those  who  made  the  fight 
were  entitled  to  the  reward,  and  that  he  himself  would  not  claim  any  part  of 
it  Thereupon  the  entire  amount  was  paid  to  the  searching  party.  Held,  that 
the  deputy  was  estopped  from  thereafter  claiming  the  reward  for  himself. — 
Witty  y.  Southern  Pac.  Co.  (C.  C.)  76  Fed.  217. 

[bl  (U.  S.  1896)  Three  men,  In  search  of  certain  criminals  for  whose  arrest 
a  reward  had  been  offered,  fired  upon  and  wounded  one  of  them,  who  was  con- 
cealed behind  a  pile  of  straw,  so  that  the  extent  of  his  injuries  was  unknown. 
One  of  the  attacking  party,  being  also  wounded,  was  conyeyed  to  a  distant 
town  by  another,  who  returned  next  morning,  accompanied  by  a  deputy  sheriff 
and  others.  The  third  member  of  the  origrinal  party  remained  on  watch  near 
the  straw  pile,  all  night,  to  prevent  the  criminal's  escape.  The  deputy  sheriff, 
with  other  persons,  approached  the  straw  pile,  and,  finding  the  wounded  man 
utterly  incapable  of  offering  the  least  resistance,  formally  arrested  him.  Held, 
that  the  arrest  was  in  fact  effected  before  the  deputy's  arrival,  and  the  latter 
was  not  entitled  to  claim  the  reward. — ^Wltty  v.  Southern  Pac  CJo.  (C  0.)  76 
Fed.  217. 

[c]  (U.  S.  1900)  Where  an  arrest  is  made  10  years  after  the  offer  of  a  re- 
ward, the  person  for  whom  the  reward  is  offered  being  still  a  fugitive  from 
justice,  the  person  making  the  arrest  is  entitled  to  the  reward. — ^Drummond  v. 
United  States,  35  Gt  01.  856. 

[d]  (Ark.  1884)  One  who  offers  a  reward  may  annex  such  conditions  as  he 
chooses,  and  one  claiming  the  reward  must  prove  a  compliance  with  them. — 
Amis  y.  Oonner,  43  Ark.  837. 

[e]  (Cal.  1896)  One  who  receives  compensation  from  a  water  company  for 
reporting  a  pollution  of  its  source  of  supply,  and  the  offender's  identi^,  in 
compliance  with  the  company's  request  for  such  information,  cannot  after- 
wards procure  the  offender's  conviction,  and  claim  a  reward  offered  "for  the 
arrest  and  conviction"  of  such  offenders,  since  the  reward  cannot  be  appor- 
tioned, and  acceptance  of  pay  for  the  detection  defeats  a  recovery  for  the  con- 
viction.—Van  Horn  y.  Ricks  Water  Co.,  115  Cal.  448,  47  Pac.  361. 

[f]  (Conn.  1841)  The  authorities  of  a  city  offered  a  reward  of  $500  to  the 
person  who  might  discover  and  bring  to  conviction  any  person  who  had  been 
guilty  of  setting  fire  to  any  building  destroyed  in  the  city  within  a  certain 
time  past,  and  a  like  reward  for  the  detection  and  conviction  of  any  person 
who  should  thereafter  be  guilty  of  a  like  offense.  After  such  offer,  a  shop 
in  the  city  was  set  on  fire  by  S. ;  but  the  fire  went  out,  shortly  after  it  was  set, 
without  doing  any  other  damage  than  charring  some  portion  of  the  shop.  On 
the  information  of  G.,  S.  was  convicted  of  such  offense.  In  an  action  by  G. 
against  the  city  to  recover  the  reward  offered,  lield,  that  by  a  fair  construc- 
tion of  the  first  clause  of  the  contract  plaintiff,  in  order  to  entitle  himself  to 
the  reward,  must  have  discovered  and  brought  to  conviction  a  person  guilty 
of  setting  fire,  not  on^y  to  a  building,  but  to  a  building  destroyed.— Gardner  v. 
City  of  Hartford,  14  Conn.  195. 

[gl  (111.  1842)  Rewards  were  offered  for  the  discovery  of  the  robber  of  a 
bank — one  for  the  detection  of  the  person,  and  the  other  for  the  recovery  of 
the  money  stolen.  After  the  publication  of  the  offer  the  president  of  the  bank 
ascertained,  by  conversation  with  the  robber,  who  committed  the  robbery,  and 
recovered  from  him  the  greater  part  of  the  money.  The  president  promised 
him  he  would  not  disclose  the  evidence  of  his  guilt  to  any  person,  except  the 
president  of  the  branch  bank  where  the  robbery  had  been  committed,  unless 
required  to  make  such  disclosure  before  a  court  of  justice;  and  he  did  not 
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disclose  the  fact  tintll  after  the  arrest  of  the  robber.  One  of  the  directors 
of  the  branch  bank  inibsequently  made  aflOidavit  charging  the  robber  with  the 
crime,  on  whidi  a  warrant  was  issued  and  the  robber  arrested  and  committed 
to  jail,  from  which  he  escaped  without  a  trial.  Before  he  made  the  afladavit 
tlie  fact  of  the  recovery  of  the  money  was  known  to  the  directors  and  several 
others,  and  the  citizens  of  the  town  were  generally  aware  of  the  fact.  Held, 
that  the  president  of  the  bank  discovered  the  robber,  and  that  the  director  did 
not,  and  that  he  was  not  entitled  to  any  portion  of  the  reward. — Stacy  v.  State 
Bank,  6  111.  (4  Scam.)  91. 

[h]  (111.  1870)  "Where  a  person,  acting  under  an  offer  of  reward,  acquires 
a  knowledge  of  the  facts  necessary  to  a  detection  or  discovery  of  a  criminal, 
and  of  thing  stolen  or  lost,  and  has  imparted  such  knowledge  with  the  intent 
and  for  the  purpose  of  bringing  about  a  recovery  or  restoration  of  the  property 
and  the  arrest  and  conviction  of  the  criminal,  taking  on  himself  the  risk  and 
consequences  of  a  failure,  If  It  fails,  and  acting  with  a  view  to  the  benefit  of 
the  reward  if  his  suspicions  and  disclosures  are  well  founded  and  successful, 
he  is  entitled  to  the  reward  offered.— First  Nat.  Bank  v.  Hart,  55  111.  62. 

[1]  (111.1897)  A  robbed  bank  offered  a  reward  for  the  robbers,  and  a  rail- 
road conductor  and  baggageman  furnished  a  description  of  them.  Two  police- 
men of  a  neighboring  city  arrested  them  without  knowledge  of  the  reward  or 
robbery,  and  their  chief  advertised  their  arrest  as  having  burglars'  tools  on 
them.  The  bank  sent  him  descriptions  of  the  men  wanted,  and  he  answered 
that  he  had  them.  The  railroad  men  identified  them,  and  conviction  followed. 
HeW,  that  the  chief  of  police,  the  conductor,  and  the  baggageman  were  entitled 
to  the  reward,  rather  than  the  jwllcemen  who  made  the  arrest. — Ensminger  v^ 
Horn,  70  111.  App.  605. 

0]  (111.  1902)  In  the  case  of  an  offered  reward  for  the  doing  of  a  certalu 
thing,  the  act  of  one  who,  knowing  of  this,  performs  the  condition,  creates  a 
fontract  The  performance  constitutes  both  acceptance  and  fulfillment. — Van. 
Vlissingen  y.  Manning,  105  111.  App.  255. 

[k]  (Ind.  1861)  It  Is  not  necessary  that  notice  should  be  given  to  the  partr 
offering  a  reward  that  his  offer  is  being  acted  on. — Harson  v.  Pike,  16  Ind.  140, 

ni  (Ky.  1871)  A  reward  cannot  be  claimed  by  any  person,  unless  it  shall 
turn  out  that  the  party  arrested  was  legally  liable  to  be  so  taken  into  custody, 
or  unless  the  person  making  the  arrest  acted  in  good  faith,  having  reasonable 
grounds  for  believing  that  he  was  but  discharging  a  duty  which  every  good 
citizen  owes  to  the  public. — Marking  v.  Needy,  71  Ky.  (8  Bush)  22. 

[in]  (Ky.  1896)  One's  right  to  a  reward  offered  by  the  Governor  under  St. 
1 1982,  for  apprehension  and  delivery  of  a  fugitive  from  Justice,  Is  not  affected 
bj  the  fact  that  the  apprehension  was  prior  to  the  offer,  the  delivery  to  the 
coonty  ofiicer  not  being  made  till  after  the  offer. — CJoffey  v.  Commonwealth 
(Ky.)  37  S.  W.  575. 

[n]  (Ky.  1904)  Where  a  detective,  on  learning  of  an  offer  of  a  reward  from 
the  (Governor  for  the  arrest  of  a  man  charged  with  murder,  sought  out  the 
alleged  murderer,  and  procured  another  officer  to  make  the  arrest,  under  con- 
tract by  which  the  officer  was  to  be  paid  a  certain  sum  and  expenses  therefor^ 
the  latter  cannot  repudiate  the  contract  on  the  ground  that  the  detective  con- 
cealed from  him  the  amount  of  the  reward  and  the  fact  that  it  had  been 
offered  by  the  Governor,  In  the  absence  of  evidence  that  he  demanded  to  know 
the  amount  or  the  source  from  which  the  reward  emanated. — Heather  v, 
Thompson,  78  S.  W.  194,  25  Ky.  Law  Rep.  1554. 

[o]  (La.  1870)  A  reward  of  $5,000  was  offered  by  certain  Insurance  com- 
panies for  such  testimony  as  would  convict  any  person  guilty  of  the  crime  of 
hicendiarism.  Two  persons  were  imprisoned  for  arson  before  the  publication 
of  the  reward.  Before  the  trial,  plaintiff  collected  such  testimony  as  led  to 
their  conviction.  Held,  that  the  reward  was  demandable  on  producing  the 
Mceasary  evidence,  whether  the  crime  had  been  committed  before  or  after 
the  publication. — Salbadore  v.  Crescent  Mut.  Ins.  Co.,  22  La.  Ann,  338. 

[p]  (Md.1868)  An  action  for  a  reward  for  the  arrest  and  return  of  run- 
away slaves  cannot  be  maintained,  if  at  the  time  the  arrest  was  made  the 
slaves  were  returning  to  their  master,  of  which  facts  the  plaintiffs  were  aware. 
— ^Joldsborough  v.  Cradie,  28  Md.  477. 

[ql  (Mo.  1904)    Where  a  reward  was  offered  for  the  apprehension  of  a  mur- 


Digitized  by  VjOOQIC 


100  79  C.  C.  A.  BBPOBTS. 

derer,  one  who  made  seyeral  trips  at  his  own  expense  to  find  the  criminal,  and 
finally  found  him  and  secured  his  arrest  and  prosecution,  which  resulted  in  his 
conviction,  accepted  the  offer,  and  Is  entitled  to  the  reward, — Cummings  v. 
Clinton  Ck)unty,  181  Mo.  162,  79  S.  W.  1121^, 

[r]  (Mo.  1905)  The  fact  that  the  claimant  of  a  reward  offered  by  the  county 
court  for  the  apprehension  of  a  felon,  pursuant  to  Rev.  St  1899,  i  2474  [Ann. 
St.  1906,  p.  1485],  was  paid  his  witness  fees  for  attending  and  testifying  at 
the  trial,  does  not  preclude  him  from  recovering  the  reward. — Smith  v.  Vernon 
County,  188  Mo.  501,  87  S.  W.  949,  70  L.  R.  A.  59,  107  Am.  St  Rep.  324. 

(s]  (Neb.  1900)  In  a  controversy  over  the  right  to  a  reward  for  the  recovery 
of  a  dead  body,  whether  a  person  ftcted  Independently  of  others  and  on  his 
Individual  account,  or  whether  the  discovery  was  the  result  of  the  Joint  action 
and  combined  efforts  of  several,  is  a  question  of  fact  to  be  tried  as  all  other 
controverted  questions  of  fact. — Elldiorn  Valley  liOdge,  No.  67,  I.  O.  O.  F.  v. 
Hudson,  59  Neb.  672,  81  N.  W.  859. 

[t]  (Neb.  1900)  Where  many  persons  are  engaged  in  the  search  for  a  dead 
body,  for  the  recovery  of  which  a  reward  is  offered,  and  one  acting  on  his  own 
account  independent  of  the  others,  and  for  the  purpose  of  securing  the  re- 
ward, succeeds  in  finding  the  missing  body,  he  will  be  entitled  to  the  whole  of 
such  reward. — Ellchom  Valley  Lodge,  No.  67,  I.  O.  O.  F.  v.  Hudson,  59  Neb. 
672,  81  N.  W.  859. 

[u]  (N.  H.  1881)  The  statute  In  relation  to  rewards  for  the  detection  of 
crime  authorizes  compensation  only  for  what  is  done  after  the  reward  is  of- 
fered.~Abel  v.  Pembroke,  61  N.  H.  357. 

[v]  (N.  Y.  1853)  A  reward  of  $5,000  was  offered  for  the  arrest  of  a  man 
who  had  obtained  a  large  sum  by  forgeries  and  the  recovery  of  the  money,  or 
a  proportionate  amount  for  any  part  thereof.  Held,  that  neither  the  arrest  of 
the  forger  alone,  nor  the  recovery  of  the  money,  or  any  part  of  it,  alone,  came 
within  the  terms  of  the  offer.-— Jones  v.  Phcenlx  Bank,  8  N.  Y.  (4  Seld.)  22a 

[wj  (N.  Y.  1856)  A  reward  was  offered  for  the  "detection"  of  a  thief,  and 
the  party  claiming  the  reward  gave  information  on  which  a  person  was  ar- 
rested. Held  sufficient  to  entitle  him  to  the  reward,  in  the  absence  of  testi- 
mony showing  that  the  charge  was  unfounded. — Brennan  v.  Haff,  1  Hilt.  151. 

[x]  (Pa.)  Under  Act  March  15,  1821,  providing  for  a  reward  for  the  appre- 
hension of  a  person  who  shall  have  stolen  any  "mare,  horse  or  gelding,"  a 
person  apprehending  a  person  who  has  stolen  a  mule  is  not  entitled  to  the  re- 
ward.—(1874)  Commonwealth  v.  Edwards,  10  Phila.  216,  31  Leg.  Int  358; 
il81)4)  Commonwealth  v.  Davidson  (Quart  Sess.)  4  Pa.  Dlst.  R.  172. 

[y]  (Pa.  1886)  While  the  general  rule  is  that,  to  entitle  a  person  to  a  re- 
ward, he  must  show  rendition  of  the  services  required  after  a  knowledge 
of,  and  with  a  view  of  obtaining,  the  reward,  if  the  party  offering  the  reward 
sees  fit  to  waive  this  rule,  and  pay  it  to  a  person  who  has  assisted  In  secur- 
ing that  Tor  which  the  reward  Is  offered,  other  persons  not  legally  entitled  to 
the  reward  have  no  right  to  complain. — Fink  v.  Myres,  4  Kulp,  145. 

[z]  (Wis.  1882)  Defendant  offered  to  give  $5,000  to  any  one  who  would 
bring  the  l>ody  of  his  wife  from  a  burning  building,  dead  or  alive.  Plaintiff, 
a  paid  member  of  the  fire  department  on  the  faith  of  the  offer,  and  at  great 
personal  peril,  but  without  notice  of  acceptance  of  the  offer,  brought  the  dead 
body  from  the  building.  Held,  that  he  was  entitled  to  the  reward. — Reif  v. 
Paige,  55  Wis.  496,  13  N.  W.  473,  42  Am.  Rep.  731. 

II.  Knowledge  ob  Iqnobance  of  Offer  and  Intention  of  Making  Claim. 

[al  (U.  S.  1900)  Wiiere  a  promise  by  a  public  oflOicer  Is  general  to  any  one 
who  shall  make  an  arrest  within  the  time  provided  by  law  for  the  prosecution 
of  an  offender,  and  the  conditions  are  complied  with,  a  recovery  cannot  be 
defeated  on  the  ground  tliat  the  party  making  the  arrest  had  no  knowledge  of 
the  rewards,  as  his  motive  in  making  the  arrest  cannot,  be  Inquired  Into. — 
Drummond  v.  United  States,  35  Ct.  CI.  356. 

[b]  (Cal.  1880)  One  cannot  recover  a  reward,  where  his  acts  were  performeo 
with  knowledge  of  the  offer  of  a  reward,  but  without  any  intention  of  claim- 
ing it.— Hewitt  V.  Anderson,  56  Cal.  476,  38  Am.  Rep.  65. 

id  (Conn.  1870)    A  person  who  recovers  stolen  property,  for  the  recapture 
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of  whldi  a  reward  is  offered,  wbo,  not  knowing  the  reward  to  haye  been  offer- 
ed, accepts  a  less  sum  than  that  named  in  compensation  for  his  seryices, 
cannot  afterwards  claim  the  specified  reward. — Maryin  y.  Treat,  37  ContL  96» 
9  Am.  Rep.  307. 

[d]  (Del.  1871)  One  who  has  found  and  returned  to  the  owner  goods,  for 
the  return  of  which  a  reward  has  been  offered,  is  entitled  to  recoyer  the  re- 
ward, although  at  the  time  the  goods  were  returned  he  did  not  know  that  a 
reward  had  been  offered. — Eagle  y.  Smith,  4  Houst.  293. 

[e]  (111.  1885)  To  entitle  a  person  to  a  reward,  he  must  show  a  rendition 
of  the  services  required  after  the  knowledge  of,  and  with  a  ylew  of  obtaining, 
the  reward  offered. — Chicago  &  A.  R.  CJo.  y.  Sebring,  16  111.  App.  (16  Bradw.) 
181. 

[f]  (111.  1901)  Where  plaintiff's  information  leading  to  the  conyiction  of 
certain  persons  charged  with  a  murder  was  giyen  before  he  knew  of  the  offer 
of  a  reward  for  the  conyiction  of  the  murderers,  he  is  not  entitled  to  the  re- 
ward. Judgment  94  111.  App.  385,  affirmed.— Williams  y.  West  Chicago  St. 
R.  Co.,  191  111.  610,  61  N.  B.  456,  85  Am.  St  Rep.  278. 

[g]  (Ind.  1891)  A  person  who  has  captured  a  thief  for  whose  apprehension 
a  reward  has  been  olfered  is  entitled  to  the  reward,  although  he  made  the 
capture  without  knowledge  of  the  offer. — ^Byerman  y.  Hyman,  26  Ind.  App. 
165,  28  N.  B.  1022,  84  Am.  St  Rep.  284. 

[h]  (Ky.  1873)  A  person  apprehending  and  delivering  up  a  fugitive  from 
Jnstlce  is  entitled  to  recover  the  reward  offered  therefor  by  the  governor,  al- 
though he  was  not  aware  of  the  offer. — Auditor  v.  Ballard,  72  Ky.  (9  Bush) 
672,  15  Am.  Rep.  728. 

[i]  (Mo.  1905)  One  who  apprehends  a  felon  before  the  offer  of  a  reward, 
and  delivers  him  over  to  the  proper  authorities  without  knowledge  of  or  re- 
liance on  the  reward,  is  not  entitled  to  such  reward. — Smith  v.  Vernon  County, 
188  Mo.  501,  87  S.  W.  949,  70  L.  R.  A.  59,  107  Am.  St.  Rep.  324. 

Ul  (N.  Y.  1868)  A  person  is  not  entitled  to  a  reward,  offered  to  those  who 
will  give  such  information  as  shall  lead  to  the  apprehension  of  a  murderer, 
because  of  information  given  before  he  knew  that  the  reward  was  offered. — 
Pitch  y.  Snedaker,  38  N.  Y.  248,  97  Am.  Dec.  791. 

Pel  (N.  Y.  1873)  To  entitle  a  person  to  a  reward  offered  for  the  recovery, 
or  for  information  leading  to  the  recovery,  of  property  lost,  he  must  show  a 
rendering  of  the  services  required  after  a  knowledge  of,  and  with  a  view  of 
obtaining,  the  offered  reward.  The  finding  of  the  property  and  advertisement 
thereof,  without  knowledge  of  the  offer,  does  not  entitle  one  to  the  reward. — 
Rowland  v.  Lounds,  51  N.  Y.  604,  10  Am.  Rep.  654. 

[I]  (N.  D.  1905)  To  entitle  one  to  recover  a  reward  he  must  show  rendition 
of  services  required  In  the  offer  after  knowledge  of  and  with  a  view  to  obtain 
the  reward.— Couch  y.  State,  103  N.  W.  942. 

[m]  (Tenn.  1845)  To  entitle  one  who  apprehends  a  felon  to  a  reward.  It  Is 
necessary  that  he  should  act  on  the  knowledge  that  a  reward  had  been  offered, 
tad  with  a  view  to  obtain  it. — Stamper  v.  Temple,  25  Tenn.  (6  Humph.)  113, 
44  Am.  Dec.  296. 

III.  Afpbehension,  Abbest,  akd  Conviction. 

[a]  (U.  S.  1807)  A  reward  offered  for  an  offender  belongs  Jointly  to  a  regu- 
lar deputy  and  a  special  deputy  who  together  made  the  arrest. — Matthews  v. 
United  States,  32  Ct.  CI.  123. 

[b]  (Ala.  1849)  The  person  apprehending  a  runaway  slave  is  entitled  to  the 
reward  prescribed  by  the  statute  as  soon  as  he  carries  him  before  a  Justice  of 
the  peace.— Drew  y.  Ricks,  17  Ala.  25. 

[c]  (111.  1877)  When  a  county  offers  a  reward  for  the  pursuit  and  arrest 
beyond  the  limits  of  the  county  of  any  person  guilty  of  stealing  a  horse  within 
the  county  from  a  citizen  thereof,  to  be  paid  on  the  conviction  of  the  thief, 
the  pursuit  of  the  thief  to  another  state,  under  a  warrant  for  his  apprefl^n- 
aion  and  the  requisition  of  the  Governor  of  the  state  upon  the  Governor  of 
wich  other  state,  and  bringing  the  thief  back  under  such  warrant,  and  his  con- 
viction, will  entitle  the  person  procuring  the  same  to  be  done  to  the  reward, 
notwlthstauding  such  thle^  may  have  been  apprehended  and  detained  in  such 
<>ther  state  by  officers  there. — ^Montgomery  CJounty  v.  Robinson,  85  IlL  174. 
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[d]  (Ely.  1875)  A  recovery  may  be  had  of  rewards  offered  for  the  appreh«i- 
«Ion  and  conviction  of  criminals,  although  the  conviction  has  been  prevented 
by  a  dismissal  of  the  Indictments  at  the  request  of  attorneys  employed  by  the 
company  which  offered  the  rewards;  the  accused  being  wanted  as  witnesses 
against  others.— Louisville  &  N.  R.  Ck).  v.  Goodnight,  78  Ky.  (10  Bush)  552, 
19  Am.  Rep.  80. 

[e]  (Ky.  1881)  The  fact  that  the  accused  was  induced  to  surrender  by  peir- 
suasion,  and  not  by  personal  force,  does  not  deprive  the  person  to  whom  the 
surrender  was  made  of  the  right  to  the  reward  offered  for  the  accused's  ar- 
rest; there  belug  no  evidence  of  collusion  or  fraud. — Hogg  v.  Commonwealth, 
5  Ky.  Law  Rep.  470. 

[f]  (Ky.  1899)  To  entitle  one  to  a  reward  offered  for  the  arrest  and  convic- 
tion of  an  offender,  it  is  not  necessary  that  he  should  personally  and  alone 
make  the  arrest,  he  being  entitled  to  the  assistance  of  the  arresting  offloers  of 
the  county.— Stone  v.  Wickllffe,  106  Ky.  252»  50  S.  W.  44. 

[g]  (Ky.  1899)  To  entitle  one  to  a  reward  offered  for  the  "arrest  and  con- 
viction" of  an  "unknown"  offender,  there  must  be  a  final  conviction ;  and  there- 
fore the  fact  that  an  appeal  is  pending  from  a  judgment  of  conviction  is  suflA- 
clent  to  defeat  a  claim  for  the  reward.— Stone  v.  Wickllffe.  106  Ky.  252,  50 
S.  W.  44. 

[h]  (Ky.  1900)  Plaintiff  Is  entitled  to  a  reward  offered  by  the  Governor  for 
the  arrest  of  a  fugitive  and  his  delivery  to  the  jailer,  though  in  making  the 
arrest  he  wounded  the  fugitive  so  that  he  died  before  he  could  be  delivered  to 
the  Jailer.- Mosley  v.  Stone,  108  Ky.  492,  56  S.  W.  965. 

[I]  (La.  1852)  Defendant  offered  a  reward  for  the  conviction  of  any  one  con- 
cerned in  setting  fire  to  any  building  In  the  state,  and  through  the  instmmfHi- 
tality  of  plaintiff  a  person  was  convicted  of  having  subsequently  with  malice 
prepared  combustible  materials  and  placed  them  under  a  building  to  set  fire 
to  It  Held,  that  the  reward  could  not  be  claimed. — Cornelson  v.  Sun  Ins.  Co., 
7  La.  Ann.  845. 

[j]  (Mo.  1903)  Defendant  offered  a  reward  for  the  arrest  and  conviction 
of  any  person  doing  a  certain  act.  Plaintiff  was  a  member  of  the  sheriff's 
posse  when  he  made  an  arrest,  so  that  he  could  not  claim  a  reward  for  this, 
but  he  was  discharged  from  the  posse,  and  defendant  then  renewed  the  prom- 
ise, and  he  then  secured  the  conviction.  Held,  that  he  was  entitled  to  the 
reward. — Cornwell  v.  St.  Louis  Transit  Co..  100  Mo.  App.  258,  73  S.  W.  806. 

[k]  (Mo.  1904)  S.,  knowing  of  a  murder,  and  of  a  reward  for  the  apprehen- 
sion, arrest,  and  conviction  of  the  murderer,  and  becoming  suspicious  that 
J.  was  guilty,  took  steps  to  locate  him,  and,  having  done  so,  telegraphed  C« 
a  sheriff,  to  arrest  him,  which  he  did,  without  knowing  of  what  he  was  sus- 
pected; C.  then  telegraphing  the  fact  to  S.,  at  S.'8  expense,  receiving  a  fee 
for  the  arrest,  and  turning  J.  over  to  S.  who  elicited  a  confession  from  him, 
on  which  he  was  convicted.  Held,  that  S..  as  against  C,  was  entitled  to  Hie 
reward. — Ralls  County  v.  Stephens,  104  Mo.  App.  115,  78  S.  W.  291. 

[1]  (Mo.  1905)  Rev.  St  1899,  §  2474  [Ann.  St  1906,  p.  1485],  authorizes 
the  county  court  to  offer  a  standing  reward  for  the  **apprehension  and  arrest' 
of  any  person  committing  a  felony  in  the  county,  but  prohibits  the  payment  of 
the  reward  until  the  final  conviction  of  the  felon.  A  county  court  offered  a 
reward  for  the  "apprehension  and  conviction"  of  a  felon.  Held  that  constru- 
ing the  offer  with  the  statute  under  which  it  was  made.  It  constituted  an  offer 
to  pay  a  reward  after  conviction  for  the  apprehension  of  the  felon,  and  was 
complied  with  by  a  claimant  who  made  such  apprehension  on  his  own  initia- 
tive, and  at  his  own  expense  and  hazard,  and  put  him  in  the  hands  of  the 
proper  officer,  and  gave  evidence  at  the  trial  from  which  a  conviction  resulted. 
— Smith  V.  Vernon  County,  188  Mo.  501,  87  S.  W.  949,  70  L.  R.  A.  59,  107  Am. 
fit  R^.  324. 

[m]  (Nev.  1879)  Under  St  1877,  p.  92,  offering  a  reward  for  the  arrest  of 
«aih  person  engaged  in  the  robbery  of,  or  an  attempt  to  rob,  any  person,  etc., 
the  reward  to  be  paid  to  the  person  or  persons  making  the  arrest  immediately' 
on  the  conviction  of  the  person,  there  must  be  an  arrest— Sias  v.  Hallock,  14 
Kev.  332. 

[n]  (N.  C.  1850)  One  who  claims  a  reward  for  apprehending  a  person 
charged  with  a  criminal  offense  must  prove  that  the  prisoner  was  lodged  in 
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Jail  through  force  or  persuasion  moving  from  himself;  for  If  the  prisoner 
went  voluntarily,  without  force  or  persuasion,  the  pretended  captor  is  not 
entitled  to  the  reward.— Currle  v.  Swlndall,  33  N.  C.  361. 

[o]  (Pa.  1886)  To  obtain  a  reward  offered  for  the  arrest  and  conviction  of 
one  guilty  of  a  felony,  it  is  necessary  that  the  person  claiming  the  reward 
should  be  principally  instrumental  in  the  arrest  and  conviction  of  the  offender, 
although  it  is  not  necessary  that  he  himself  should  take  the  witness  stand. — 
Binehart  v.  City  of  Lancaster,  6  Atl.  91. 

[p]  (Pa.  1892)  The  fact  that  sentence  Is  indefinitely  suspended  after  a  plea 
and  verdict  of  guilty  In  a  certain  case  does  not  affect  the  right  to  a  reward 
offered  for  "conviction"  in  such  case,  as  conviction  is  complete  without  sen- 
tence.—Wilmoth  V.  Hensel,  151  Pa.  200,  25  Atl.  86,  31  Wkly.  Notes  Cas.  237, 
31  Am.  St.  Rep.  73a 

[q]  (Pa.  1894)  Under  Act  March  15,  1821,  allowing  a  reward  to  one  who 
shall  pursue  and  apprehend  a  horse  thief,  one  who  merely  made  the  complaint, 
and  prosecuted  the  case,  was  not  entitled  to  the  reward  on  conviction  of  the 
thief. — (Commonwealth  v.  Edwards,  6  Lack.  Leg.  N.  44,  14  York.  Leg.  Rec.  22. 

[r]  (Pa.  1898)  Under  the  act  of  March  15,  1821,  allowing  a  reward  to  any 
person  who  shall  pursue  and  apprehend  a  horse  thief,  the  reward  Is  due  to 
one  who  makes  the  arrest,  though  it  was  done  on  information  furnished  by 
another.— In  re  Walker,  23  Pa.  CJo.  C3t.  R.  305,  9  Pa.  Dlst.  R.  121. 

[8]  (Tenn.  1857)  Where  It  appears  that  a  party  claiming  a  re\ifrard  prior 
to  an  allied  apprehension  of  a  fugitive  had  actually  aided  in  the  concealment 
and  subsistence  of  the  fugitive,  and  finally  surrendered  him  to  the  oflOicers 
on  the  express  promise  with  said  fugitive  that  he  should  be  allowed  a  portion 
of  said  sum  offered  as  a  reward,  there  Is  not  an  apprehension  In  a  legal  sense, 
and  the  party  is  not  entitled  to  the  reward. — Bledsoe  v.  Jackson,  36  Tenn.  (4 
Sneed)  429. 

[t]  (Tex.  1860)  Merely  accompanying  a  sheriff  to  another  county,  where  he 
receives  from  the  custody  of  the  sheriff  thereof  a  prisoner  accused  of  crime, 
will  not  entitle  a  person  to  a  reward  offered  for  the  "arrest  and  delivery"  of 
the  accused. — ^Adair  v.  Cooper,  25  Tex.  548. 

IV.   INFOBICATION   LEADING  TO  AbBEST  OB   CONVICTION. 

[a]  (U.  S.  1875)  Where  a  •ill)eral  reward"  was  offered  for  information 
leading  to  the  apprehension  of  a  fugitive  from  justice,  and  a  specific  sum  for 
his  apprehension,  Iteld,  that  a  party  giving  the  information  which  led  to  the 
arrest  was  entitled  to  the  ''liberal  reward,"  but  not  to  the  specific  sum,  unless 
he  in  fact  apprehended  the  fugitive,  or  the  arrest  was  made  by  his  agents. — 
Shuey  V.  United  States,  92  U.  S.  73,  23  L.  Ed.  697. 

[b]  (U.  S.  1905)  A  reward  offered  **for  the  arrest  of  each  of  the  parties  con- 
vlcted**  of  a  stated  crime  Is  not  earned  by  merely  giving  information  to  an 
oflScer  which  leads  to  the  arrest  of  a  person  subsequently  convicted. — Mc- 
Claoghrey  v.  King  (C.  C.)  135  Fed.  196. 

[c]  (U.  S.  1873)  Where  a  proclamation  makes  two  offers,  one  for  the  appre- 
hension of  a  criminal,  the  other  for  information  that  shall  conduce  to  his  ar- 
rest, the  former  offer  contemplates  his  actual  capture  and  delivery  to  the 
goyemment  It  Is  not  fulfilled  by  a  party  giving  information  which  directly 
leads  to  the  arrest  by  a  foreign  government,  followed  by  the  criminal's  escape 
before  delivery  to  the  American  government. — Ste.  Marie  v.  United  States, 
«  Ct  01.  415. 

[d]  (U.  S.  1876)  A  reward  for  information  which  shall  lead  to  a  conviction 
<tf  offenders  is  earned  by  services  which  result  In  a  verdict  of  guilty,  notwlth- 
atandlng  judgment  Is  suspended.— Williams  v.  United  States,  12  Ct.  CI.  192. 

fej  (Cal.  1875)  An  offer,  by  a  party  who  has  been  robbed,  of  a  reward  for 
the  arrest  and  conviction  of  the  robbers.  Is  not  earned  by  one  who  merely 
communicates  to  the  party  robbed  his  suspicions  that  a  certain  person  Is  guil- 
ty, with  a  statement  that  others  were  satisfied  of  his  guilt,  and  that  circum- 
stances pointed  strongly  toward  him,  and  who  does  not  claim  the  reward  until 
after  the  arrest  and  conviction  of  the  robbers. — Burke  v.  Wells,  Fargo  So  Co., 
50  Cal.  2ia 

If]  (Conn.  1872)  A  statute  provided  that,  whenever  any  high  crime  or  mis- 
demeanor should  have  been  committed  in  any  town,  the  selectmen  of  the  town 
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might  offer  a  reward,  not  exceeding  $200,  to  the  person  who  should  make  dis- 
covery and  give  information  against  any  other  person  guilty  of  such  crime  or 
misdemeanor,  so  that  he  might  be  tendered  to  Justice  and  convicted.  A  barn 
was  fired  by  S.,  who  was  procured  to  do  it  by  G.  S.  was  arrested,  convicted, 
and  sentenced  to  the  state  prison.  While  in  Jail,  and  before  trial,  and  after 
the  reward  was  offered,  he  voluntarily  disclosed  to  the  attorney  for  the  state 
the  fact  of  G.'s  guilt;  but  his  statements  were  uncorroborated,  and  Q.  was 
not  then  prosecuted.  Nearly  three  years  afterward,  the  petitioner,  being 
aware  of  the  disclosure  made  by  S.,  which  was  generally  known,  discovered 
additional  and  corroborative  testimony,  applied  to  the  proper  authorities,  and 
caused  the  prosecution  of  6.,  and  the  steps  which  he  took  were  the  means  of 
his  conviction.  Without  the  disclosure  made  by  S.,  no  conviction  could  have 
been  obtained,  nor  with  that  uncorroborated.  Held  that,  liberally  construed, 
the  petitioner  was  fairly  within  the  provisions  of  the  statute. — In  re  Kelly, 
39    Conn.    169. 

[g]  (111.  1896)  A  person  who  procures  the  arrest  of  a  party  for  whom  a 
reward  is  offered  is  entitled  to  the  reward,  notwithstanding  the  formal  arrest 
is  made  by  an  officer  upon  his  information. — Swanton  v.  Ost,  74  111.  App.  281. 

[h]  (111.  1901)  Where  defendant  company  offered  a  reward  for  the  arrest 
and  conviction  of  certain  murderers,  and  plaintiff  identified  a  man  already 
under  arrest  as  having  been  seen  by  him  near  the  place  of  the  murder,  and, 
on  the  subsequent  arrest  of  another,  also  Identified  him  in  the  same  manner, 
and  the  men  arrested  were  convicted  partly  on  plaintiff's  evidence,  he  was  not 
entitled  to  the  reward,  as  it  could  not  be  apportioned,  and  plaintiff  was  in  no 
way  responsible  for  the  arrest.  Judgment,  94  111.  App.  385,  affirmed. — ^Wil- 
liams V.  West  Chicago  St.  R.  Co.,  191  111.  610,  61  N.  E.  456,  85  Am.  St  Rep. 
278. 

[11  (111.  1901)  A  person  who  furnishes  information  which  leads  to  the  con- 
viction of  a  criminal  Is  not  entitled  to  a  reward  offered  for  such  "arrest  and 
conviction,"  where  he  had  nothing  to  do  with  the  arrest — Williams  v.  West 
Chicago  St.  R.  Co.,  94  111,  App.  385,  Judgment  affirmed  191  111.  610,  61  N.  B. 
456,  85  Am.  St.  Rep.  278. 

U]  (Ind.  1891)  A  reward  offered  for  the  capture  of  a  thief  is  not  earned 
by  merely  giving  Information  to  the  sheriff  which  enables  him  to  find  and  ar- 
rest the  thief.— Everman  v.  Hyman,  26  Ind.  App.  165.  28  N.  E.  1022,  84  Am. 
St  Rep.  284. 

[k]  (Me.  1898)  Where  a  reward  is  offered  for  the  "arrest  and  conviction** 
of  the  person  guilty  of  a  certain  offense,  and  plaintiffs  thereupon  enter  upon 
an  investigation  of  the  crime,  and  discover  Incriminating  evidence  against  one 
who,  upon  being  confronted,  confesses  his  guilt,  and  Is  subsequently  convicted, 
plaintiffs  are  entitled  to  the  reward,  though  the  formal  arrest  was  made  by 
a  deputy  sheriff.— Haskell  v.  Davidson,  91  Me.  488,  40  Atl.  330. 

[1]  (Mass.  1856)  An  offer  of  a  reward  "for  the  apprehension  and  conviction 
of  any  person  who  shall  set  fire  to  any  building  within  the  city  of  Roxbury** 
entitles  a  person  to  the  reward  who  gives  Information  to  the  police  officers  of 
the  city  on  which  such  an  Incendiary  Is  arrested,  and  which  has  a  tendency 
to  produce  ultimate  conviction,  and  without  which  a  conviction  would  not 
have  been  had.  If  the  Incendiary  had  not,  while  under  arrest,  confessed  his 
guilt  although  such  person  is  not  called  as  a  witness  on  the  trial,  and  does 
not  act  after  the  arrest,  and  the  confession  Is  given  In  evidence  on  tiie  trial, 
and  perhaps  Is  the  ground  of  the  conviction. — Crawshaw  v.  City  of  Roxbury, 
73  Mass.  (7  Gray)  374. 

[m]  (Mo.  1893)  A  reward  offered  for  the  apprehension  and  conviction  of 
each  of  the  perpetrators  of  a  crime  is  not  earned  by  one  who  merely  informs 
the  Governor  of  the  state  that  one  such  person  is  In  the  penitentiary  of  an- 
other state,  and  who,  without  risk,  responsibility,  or  expense  to  himself  ap- 
pears as  a  witness  at  the  trial. — Lovejoy  v.  Atchison,  T.  &  S.  F.  R.  Co.,  53 
Mo.  App.  386. 

[n]  (N.  Y.  1833)  Where  a  reward  is  offered  for  the  appreh^ision  of  a  felon, 
a  person  communicating  Information  to  another  without  any  intention  of 
entitling  himself  to  the  reward,  or  of  taking  any  responsibility  in  the  matter, 
is  not  entitled  to  the  reward,  though  such  information  proves  instrumental  In 
detecting  the  felon.— City  Bank  v.  Bangs,  2  Edw.  Ch.  95. 
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[o]  (N.  Y.  1900)  Where  the  evidence  in  an  action  to  recover  a  reward  offer- 
ed for  arrest  and  conviction  of  a  burglar  showed  plaintiff  lived  with,  and  wa» 
on  intimate  terms  with,  the  burglar,  saw  the  stolen  articles,  and  gave  informa- 
tion thereof  which  led  to  arrest  and  conviction,  and  there  was  evidence  that 
8och  information  was  not  voluntarily  imparted  with  expectation  of  reward, 
but  was  extorted  through  fear  of  arrest  for  complicity,  a  judgment  for  defend- 
ant will  not  be  disturbed.— Vitty  v.  Eley,  51  App.  Div.  44,  64  N.  Y.  Supp.  397. 
[p]  (N.  Y.  1905)  A  bank  In  New  York  City  offered  a  reward  for  the  arrest 
of  its  teller,  who  was  a  defaulter  and  a  fugitive.  The  teller  appeared  at  a 
Boston  hotel,  where  he  remained  for  a  few  days.  A  claimant  for  the  reward 
saw  the  fugitive  at  the  hotel  and  notified  the  bank.  This  claimant  endeavored 
to  keep  sight  of  the  fugitive,  but  before  an  ofllcer  came  from  New  York  he 
disappeared,  and  the  claimant  and  the  officer  failed  to  find  him.  The  fugitive 
went  to  another  hotel  in  the  city.  Plaintiff,  the  proprietor  of  the  hotel.  In- 
formed the  New  York  officers  of  his  presence  at  the  hotel.  An  officer  from 
New  York  arrived,  and  the  fugitive  was  arrested  and  convicted.  Held,  that 
plaintiff  was  entitled  to  the  reward  as  against  the  claimant — Atwood  v.  Arm- 
strong, 102  App.  Div.  601,  92  N.  Y.  Supp.  596. 

[ql  (Tex.  1896)  Where  an  offer  of  a  reward  was  made  "for  information 
leading  to  the  arrest  and  conviction"  of  any  person  driving  off  cattle,  the  per* 
son  who  furnished  the  "Information'*  leading  to  the  arrest,  and  not  the  sheriff 
who  makes  It,  Is  entitled  to  the  reward. — Ward  v.  Keystone  Land  &  Cattle 
Co.  (Civ.  App.)  38  S.  W.  532. 

[r]  (Wis.  1869)  One  giving  the  police  information  tending  to  excite  suspi- 
cion as  to  the  actual  murderer,  but  giving  no  evidence  of  the  crime,  nor  clue 
to  his  whereabouts,  is  not  to  be  entitled  to  a  reward  for  his  subsequent  "arrest 
and  conviction." — Austin  v.  Milwaukee  County  Sup'rs,  24  Wis.  278. 

V.  Deuvebt. 

[aj  (Kan.  1878)  The  sheriff  of  M.  county  offered  a  reward  for  delivery  In 
M.  of  a  prisoner  who  had  escaped  from  the  Jail  of  F.  county,  whereupon  two 
persons  captured  the  prisoner,  but  on  demand  of  the  sheriff  of  F.  county  sur- 
rendered him  therein,  whence  the  sheriff  of  M.  took  him  Into  M.  Held,  that 
the  captors  were  entitled  to  the  reward. — Stone  v.  Dysert,  20  Kan.  123. 

[b]  (Ky.  1861)  One  who  arrests  a  runaway  slave,  under  the  circumstances 
speclfled  In  Act  March  3,  1860  (2  Rev.  St  Append.)  cannot  claim  the  reward 
granted  by  that  act,  unless  he  either  deliver  him  to  his  owner,  or  to  the  per- 
son from  whom  he  escaped,  or  to  the  jail  of  the  county  where  the  owner  re- 
Bides;  and  where  he  delivers  him  to  the  Jailer  of  the  border  county,  not  being 
the  county  where  the  owner  resides,  he  cannot  claim  the  reward  on  the  ground 
of  making  this  Jailer  his  agent,  and  that  the  owner,  on  calling  for  his  slave, 
received  him  from  such  agent.  This  would  defeat  the  plain  Intention  of  the 
act— Nail  V.  Proctor,  60  Ky.  (3  Mete.)  447. 

[c]  (Ky.  1887)  Where  a  reward  Is  offered  for  the  arrest  and  delivery  of 
M.  to  the  Jailer  of  Whitley  county,  the  arrest  and  delivery  of  M.  to  the  Jailer 
of  Bell  county  did  not  entitle  the  person  making  the  arrest  to  the  recovery 
of  the  reward  offered,  although  the  courts  of  Bell  county  alone  had  Jurisdic- 
tion of  the  offense  with  which  M.  was  charged. — Partln  v.  Snider,  8  Ky.  Law 
Rep.  616. 

[d]  (Pa.  1888)  Plaintiff  is  not  entitled  to  the  reward  offered  for  the  "cap- 
ture and  delivery"  of  an  escaped  prisoner,  where  It  appears  that  he  merely 
Informed  the  sheriff  of  the  prisoner's  place  of  concealment,  and  was  one  of  the 
posse  that  effected  the  capture. — Juniata  County  v.  McDonald,  122  Pa.  115, 
15  Atl.  606. 

[el  (S.  C.  1858)  Where  a  reward  was  offered  for  the  apprehension  and  de- 
livery "to  the  Jail  of  Kershaw  district"  of  a  slave  charged  with  murder,  his 
apprehension  and  delivery  to  a  magistrate  of  Kershaw  was  not  such  perform- 
ance of  the  condition  precedent  as  to  entitle  to  the  reward. — Clanton  v.  Young, 
11  Rich.  Law.  546. 

ffj  (8.  C.  1860)  The  Governor  offered  a  reward  for  the  apprehension  and 
deli?ery  to  Jail  of  a  fugitive  slave.  A.  apprehended  him,  and  delivered  him 
to  a  constable,  who  obtained  a  warrant  and  committed  him  to  Jail.  Held,  that 
A.  was  entitled  to  the  reward.— Williams  t.  Thweatt,  12  Rich.  47a 
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VI.  Abbest  or  Pebson  Who  Has  Kiixbd  Anotheb  and  is  Fleeing  Befcob 

Abbest. 

[a]  (Miss.  1884)  Code  1880,  9  3035,  provides  that  "any  person  who  shall 
arrest  any  one  who  has  killed  another,  and  is  fleeing  or  attempting  to  flee, 
before  arrest,  and  shall  deliver  him  up  for  trial,  shall  be  entitled  to  the  sum 
of  one  hundred  dollars.'*  Held,  that  a  person  who  arrested  and  delivered  up 
one  who  had  been  previously  arrested,  and  tried  and  discharged  by  a  commit- 
ting magistrate,  was  not  entitled  to  the  reward. — Itawamba  County  Sup'rs  v. 
Candler,  62  Miss.  193. 

[b]  (Miss.  1886)  A  private  citizen  who  arrests  a  criminal  escaped  from  the 
custody  of  a  private  detective,  and  delivers  him  up  for  trial,  is  entitled  to  the 
allowance  under  Code,  i  3035,  providing  that  "any  person  who  shall  arrest 
another  who  is  fleeing  or  attempting  to  flee  before  arrest  and  shall  deliver  him 
up  for  trial  shall  be  entitled  to  $100  out  of  the  treasury  of  the  county  in  which 
the  homicide  occurred."— Wilson  v.  Wallace,  64  Miss.  13,  8  South.  128. 

Id  (Miss.  1893)  Under  Code  1892,  §  1387,  allowing  a  reward  for  the  arrest 
and  delivery  of  one  who  has  killed  another  and  is  fleeing,  it  is  not  necessary 
that  the  victim  should  be  dead  when  the  arrest  of  the  fugitive  Is  made  to  en- 
title the  person  making  the  arrest  to  the  reward,  but  it  is  sufficient  that  the 
victim  has  received  a  wound  which  results  in  death. — Martin  v.  Copiah  Coun- 
ty, 71  Miss.  407,  15  South.  73. 

[d]  (Miss.  1895)  Under  Code  1892,  f  1387,  providing  that  a  person  who  shall 
arrest  any  one  who  has  killed  another  and  is  fleeing,  or  attempting  to  flee, 
before  arrest,  shall  be  entitled  to  $100,  the  reward  cannot  be  claimed  tor  ar- 
resting one  who,  after  killing  a  person,  remained  at  home  two  days,  not  con- 
cealing himself,  and  then  left  for  another  state,  remaining  at  one  place  till 
arrested,  it  being  generally  known  where  he  was. — Monroe  County  v.  Bell,  18 
South.  121. 

[e]  (Miss.  1895)  Code  1892,  f  1387,  allows  a  reward  for  the  arrest  of  "any 
one  who  has  killed  another,  and  Is  fleeing  or  attempting  to  flee  before  aixest," 
to  be  paid  by  the  county  in  which  the  "homicide  occurred."  One  who  wounded 
another,  while  his  victim  was  still  alive,  was  arrested,  and  tried  for  assault 
witli  intent  to  kill,  and  discharged.  On  his  victim's  subsequently  dying,  he 
fled.  Held,  that  one  arresting  him  was  entitled  to  the  reward. — ^Newton  Coun- 
ty V.  Doollttle,  72  Miss.  929,  18  South.  451. 

[f]  (Miss.  1905)  Under  Rev.  Code  1892,  §  1387,  providing  that  a  person  who 
shall  arrest  any  one  who  has  killed  another,  and  Is  fleeing  or  attempting  to 
flee  before  arrest,  and  shall  "deliver  him  up  for  trial,"  shall  be  entitled  to  $100 
out  of  the  treasury  of  the  county  in  which  the  homicide  occurred,  one  who 
arrests  a  fleelnjf  murderer,  and  merely  telegraphs  the  sheriff  of  the  county  in 
which  the  homicide  occurred  of  the  arrest,  is  not  entitled  to  the  reward, 
though  the  sheriff  sent  out  and  got  the  accused,  and  he  was  tried  and  con- 
victed.—Gould  V.  cailckasaw  County.  85  Miss.  123,  37  South.  710. 

VII.  Retubn  of  Pbopebtt. 

[a]  (U.  S.  1869)  Where  a  person  agrees  to  pay  another  a  reward,  if  he  re- 
cover possession  of  property  which  has  been  unlawfully  taken  from  the  prom- 
isor, he  Is  not  liable  to  pay  the  same  at  the  suit  of  the  promisee,  where  it 
does  not  appear  that  the  property  passed  through  the  latter's  hands,  and  the 
same  was  recovered  by  police  authorities  by  means  of  Information  furnished 
in  part  by  other  persons,  and  only  partly  through  information  received  from 
such  promisee. — Franklin  v.  Helser,  Fed.  Cas.  No.  5,054  [6  Blatchf.  426]. 

[b]  (Mass.  1864)  The  owner  of  property  which  had  been  stolen  offered  a 
reward  "for  the  detection  of  the  thieves  and  the  recovery  of  the  property." 
Held,  that  a  person  who  gave  information  that  enabled  the  owner  to  make  such 
detection  and  recovery  was  entitled  to  the  reward,  without  doing  anything 
more ;  the  owner  not  having  asked  any  further  service  from  him  when  he  gave 
the  information  and  claimed  the  reward. — Besse  v.  Dyer,  91  Mass.  (9  Allen) 
151,  85  Am,  Dec.  747. 

fc]  (Mass.  1867)  If  a  person  dealing  at  a  bank  accidentally  leaves  an  ar- 
ticle on  a  desk  in  the  banking  room,  and  publishes  an  advertisement  that  It 
was  lost,  and  promises  a  reward  for  It,  another  person,  who,  while  dealing 
at  the  bank,  discovers  and  takes  It,  is  not  entitled  to  a  reward  on  returning  it 
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1o  the  owner,  although  the  desk  stood  outside  of  the  bank  offices,  in  an  open 
space  accessible  to  all  persons  entering  the  room,  since  by  the  tenns  of  the 
ad?ertisement  the  reward  could  only  he  earned  by  the  return  of  the  pocket- 
book  by  one  who  had  entitled  himself  to  the  rights  of  a  finder  of  a  lost  article. 
— Kincaid  v.  Eaton,  98  Mass.  139,  93  Am.  Dec*  142. 

[d]  (N.  Y.  1873)  Where  a  reward  is  offered  for  the  recovery,  or  for  informa- 
tion leading  to  the  recovery,  of  lost  propery,  the  giving  of  information  as  to 
its  whereabouts,  which  information  does  not  in  fact  lead  to  its  recovery,  does 
not  entitle  the  informer  to  the  reward. — Howland  v.  Lounds,  51  N.  Y.  S04,  10 
Am.  Rep.  654. 

[e]  (Pa.  1821)  A  reward  was  offered  for  the  finding  of  a  package  of  money 
and  returning  it  to  A.  The  money  had  been  left  in  the  fireproof  chest  of  A., 
and  was  afterwards  found  on  the  fioor  of  the  same  chest  by  a  clerk  of  A., 
-who  delivered  it  to  B.  Held,  the  money  was  not  lost,  and  that  the  clerk  was 
not  entitled  to  the  reward. — Commercial  Bank  of  Cincinnati  t.  Pleasants,  6 
Whart  375. 


a49  Fed.  159.) 

EAST  ST.  iX)UIS  RY.  CO.  v.  LOUISVILLE  &  N.  R.  CO. 

(Circuit  Court  of  Appeais.  Seventh  Circuit    October  10,  1900.) 

No.  1,317. 

1.  RA.ILBOADS— Use  of  Streets— Injunction  to  Prevent  Crossing  by  Street 
Railroad. 

Under  the  settled  law  of  Illinois,  autliority  given  a  railroad  company  by 
a  city  to  cross  a  street  with  its  tracks  confers  no  exclusive  rights  in  such 
street,  but  the  right  granted  is  subordinate  to  the  use  of  the  street  for 
ordinary  street  purposes,  which  Include  the  operating  of  a  street  railroad 
thereon :  and  the  railroad  company  cannot  maintain  a  suit  in  equity  to 
enjoin  the  building  and  operating  of  a  street  railroad  upon  such  street, 
crossing  its  tracks  at  grade,  on  the  ground  that  such  crossing  will  cause 
inconvenience  to  it  in  the  operation  of  its  trains,  and  add  to  the  dangers 
of  the  street  crossing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  §§ 
235, 195, 197.] 
•2.  Mfnicipal  Corporations— Power  of  City  Councdc  to  Regulate  Railroad 
Crossinos  in  Streets— Illinois  Statutes. 

The  plenary  powers  given  to  city  councils  as  governmental  agencies  of 
the  state  by  City  &  Village  Act  111.  c.  24,  «  62  (Hurd's  Rev.  St  1905), 
to  regulate  the  use  of  the  streets  of  the  city,  to  permit  their  use  by  street 
railroads,  and  regulate  the  crossing  of  streets  by  railroads,  includes  power 
to  authorize  the  crossing  of  a  railroad  track  over  a  street  by  a  street 
railroad;  and  such  power  is  not  taken  away  or  affected  by  Act  July  1, 
1889,  p.  223,  3  Starr  &  O.  Ann.  St  111.  c.  114,  par.  112,  p.  3292,  creating 
the  State  Railroad  and  Warehouse  Commission,  with  power  to  pre- 
scribe the  place  where,  and  the  manner  in  which,  one  railroad  company 
may  cross  with  its  tracks  the  tracks  of  another  company. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  36,  Municipal  Corpora- 
tions, 9§  1464,  1465;  vol.  41,  Railroads,  §§  255,  256.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

The  appellee,  organized  under  the  laws  of  Kentucky,  and  lessee  of  a  rail- 
Toad  corporation  organized  under  the  laws  of  Illinois,  had  constructed  and 
operated,  long  before  the  time  of  the  controversy  in  question,  its  railway  tracks 
4icro88  Seventh  Street,  in  the  City  of  East  St.  Louis,  at  the  point  in  dispute. 

The  appellant  is  a  corporation  organized  under  the  laws  of  Illinois,  authoriz- 
ing the  organization  of  street  railroads,  and  is  operating  its  street  railway  in 
^  city  of  East  St  Louis,  for  the  carriage  of  passengers  and  their  hand  bag- 
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gage ;  never  having  done,  and  never  having  been  authorised  by  Its  charter  to- 
do,  a  general  railroad  business. 

October  24tli,  1904,  the  city  council  of  East  St  Louis  authorized  appellant 
to  construct  and  operate  its  street  railroad  upon  Seventh  Street,  across  the 
tracks  of  appellee;  expressly  providing  that  such  crossing  be  at  grade,  and 
iq>eci^ing  the  manner  of  construction  and  operation,  including  gates  and  such 
other  safety  precautions  as  were  denned  necessary  by  the  council. 

This  crossing  of  its  tracks  at  grade  by  the  street  railway,  was  resisted  by  the^ 
appellee — a  petition  invoking  the  jurisdiction  of  the  Railroad  and  Warehouao 
Commission  of  the  State  of  Illinois,  to  prevent  such  crossing,  being  filed  October 
22nd,  1904 ;  to  which  petition  appellant  filed  Its  answer,  denying  that  the  Com- 
mission had  jurisdiction  of  the  subject  matter  of  the  crossing.  Notwithstanding^ 
this  challenge  of  Its  jurisdiction,  the  Commission,  December  16th,  1904,  en- 
tered an  order  that  denied  the  motion  to  dismiss,  and  forbade  the  construction 
and  operation  of  the  street  railway  as  authorized  in  the  ordinance  granted  by 
the  city  council,  unless  such  crossing  was  effected  by  an  over  head  bridge. 

Certain  correspondence  ensued  between  the  vice-president  of  appellant,  and 
the  general  manager  of  the  appellee — a  correspondence  that  appellee  construed 
as  a  threat  that  the  appellee  would,  notwithstanding  the  order  of  the  Com- 
mission complete  Its  crossing  at  grade — whereupon  a  bill  was  filed,  upon 
which,  at  final  hearing,  the  decree  appealed  from  was  entered,  restrainingr 
appellant  from  entering  upon  the  right  of  way  and  railroad  tracks  of  ai^>ellee 
at  the  point  in  dispute,  or  any  point  Immediately  adjacent  thereto,  except 
for  the  sole  purpose  of  constructing  and  maintaining  an  over  head  bridge 
as  prescribed  by  the  Railroad  and  Warehouse  Commission. 

The  further  facts  are  stated  In  the  opinion. 

M.  W.  Schaefer  and  W.  M.  Warnock,  for  appellant 
J.  M.  Hamill,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge.  The  bill  set  forth,  and  the  decree 
found,  facts  tending  to  show  that  a  crossing  at  grade,  at  the  point 
named,  owing  to  the  curvature  and  grade  of  appellee's  tracks,  would 
increase  the  inconvenience  of  appellee  in  the  operation  of  its  road,  and 
would  add  to  the  dangers  to  life  at  such  crossing.  But  these  facts, 
standing  alone,  do  not  constitute  a  ground  for  the  injunction.  Atchi- 
son, Topeka  &  Santa  Fe  Ry.  Co.  v.  General  Electric  Co.  (Circuit 
Court  of  Appeals,  Seventh  Circuit)  112  Fed.  689,  50  C.  C.  A.  424. 

The  bill  also  avers,  and  the.  decree  finds,  that  a  certain  other  elec- 
tric railroad,  organized  under  the  street  railway  act  of  the  State  of 
Illinois,  running  between  the  city  of  East  St.  Louis  and  Alton,  had 
an  agreement  with  appellant,  by  which  appellant  was  under  contract 
to  take  its  cars  at  the  city  limits — operating  them,  from  that  point,  over 
the  tracks  of  appellant  on  Seventh  Street,  to  their  destination  in  East 
St.  Louis,  for  a  certain  annual  rental;  and  that  certain  other  electric 
roads,  organized  under  the  railroad  act  of  the  state  of  Illinois,  had  been 
theretofore  permitted  by  appellant  to  run  their  cars  over  appellant's 
tracks  into  the  City  of  East  St.  Louis;  from  which  it  is  argued  that 
the  crossing  in  disputie  will  become,  in  fact,  a  crossing  between  com- 
panies doing  a  general  railroad  business,  and  is  therefore  within  the 
jurisdiction  of  the  Railroad  and  Warehouse  Commission.  But  if,  in- 
dependently of  these  facts,  the  crossing  in  dispute  is  not  within  the 
jurisdiction  of  the  Commission,  we  need  not  pursue  the  inquiry  as  to 
what  would  be  the  effect  in  case  such  crossing  is  used  by  these  other 
roads;  for  the  charter  of  appellant  does  not  cover  such  case,  and  the 
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injunction  appealed  from  does  not  limit  itself  to  any  threatened  abuse 
of  appellant's  charter  in  that  respect  Should  such  use  be  attempted, 
appellee  would  have  its  appropriate  remedy  to  prevent  injury. 

The  single  inquiry  presented  to  us,  therefore,  is  this:  The  city 
council  having  granted  to  a  street  railway  company,  doing  only  a  street 
railway  business,  the  right  to  cross  at  grade  the  tracks  of  a  railroad 
theretofore  laid  across  such  street,  the  crossing  to  be  at  a  point  within 
the  street,  has  the  Railroad  and  Warehouse  Commission  of  Illinois 
jurisdiction  either  to  prevent  such  crossing  or  prescribe  the  terms  upon 
which  such  crossing  shall  be  made? 

Section  62,  chapter  24,  of  the  City  and  Village  Act  of  Illinois  (passed 
originally  in  1872;  Hurd's  Rev.  St.  1905),  provides  that  the  city  coun- 
cil shall  have  power  to  establish,  alter,  grade,  and  otherwise  improve 
streets  and  alleys ;  to  regulate  the  use  of  the  same ;  to  permit,  regulate, 
or  prohibit  the  locating  and  construction  of  any  horse  railroad,  such 
permission  not  to  be  for  longer  than  twenty  years-;  to  provide  for  and 
change  the  location,  grade,  and  crossing  of  any  railroad ;  and  to  com- 
pel railroads  to  raise  or  lower  their  tracks,  to  conform  to  any  grade 
which  may  be  established  by  the  city. 

In  Robey  v.  City  of  Chicago,  215  III.  608,  74  N.  E.  770  (decided 
June  23rd,  1905),  it  was  said: 

"The  City  Council,  under  the  General  Incorporation  Act,  which  is  in  force 
in  the  City  of  Chicago,  has  full  power  to  pass  an  ordinance  granting  to  a 
street  railway  company  the  right  to  operate  its  street  railroad  In  the  streets 
of  the  city,  subject  to  such  limitations  as  have  been  imposed  upon  such  munic- 
ipalities by  the  Legislature,  aud  in  so  doing  may  prescribe  the  terms  and 
conditions  upon  which  said  company  may  occupy  the  streets  of  the  city  with 
its  tracks,  cars,  etc.  The  city,  in  passing  such  ordinance,  performs  a  legis- 
lative function,  and  in  so  doing  acts  as  a  governmental  agency  of  the  state, 
and  the  ordinance,  when  passed,  had  the  force  and  effect  of  a  law  of  the 
Btate.  In  People  r.  Suburban  Railroad  Company,  178  111.  594,  on  page  605, 
53  N.  E.  349,  on  page  352.  49  L.  R.  A.  650.  it  is  said :  *The  state  does  not, 
however,  exercise  directly  that  full  paramount  power  which  it  possesses 
over  streets,  alleys,*  etc.,  but  in  the  distribution  of  governmental  powers  the 
General  Assembly  adopted  the  policy  of  selecting  the  cities  and  villages  of  the 
state  as  governmental  agencies  and  delegating  to  such  municipalities  the 
power  to  regulate  and  control  the  use  of  the  streets,  alleys,  etc.,  within  their 
respective  limits.  Such  power  thus  delegated  is  exercised  by  the  munic- 
ipal anthorities  acting  in  behalf  of  the  state  for  the  benefit  of  the  public." 

In  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  the  General  Electric  Railway 
Company,  supra,  it  was  said: 

**The  doctrine  is  firmly  established  in  the  state  of  Illinois,  In  accordance 
with  the  general  weight  of  authority,  that  by  the  construction  and  use  of 
ftreet  railway  tracks  no  additional  burden  is  imposed  upon  the  easement, 
as  such  use  *falls  within  the  purposes  for  which  streets  are  dedicated  or 
acquired,'  (2  Dillon  Municipal  Corporations  [4th  Ed.l  §  722,)  but  that  the 
use  for  steam  railway  purposes  is  beyond  the  general  public  easement  and 
imposes  an  additional  servitude.  C,  B.  &  Q.  R.  R.  Co.  v.  Street  Railroad 
Co.,  156  111.  255,  267,  273,  40  N.  E.  1008,  29  L.  R.  A.  485,  and  cases  cited ; 
Bond  V.  Pa.  Ry.  Co..  171  111.  508,  513,  49  N.  E.  545 ;  General  Electric  Rail- 
way Co.  V.  Chicago  &  W.  I.  R.  R.  Co.,  184  III.  588,  56  N.  E.  9(»3.  It  is  equally 
well  settled  by  the  uniform  line  of  decisions  in  the  same  state,  that  the  use 
of  a  street  by  a  steam  railway  is  legitimate  when  duly  authorized  but  that 
no  exclusive  use  is  conferred  by  the  permit  and  it  can  *only  be  enjoyed  in 
common  with  the  use  of  the  avenue  by  the  public  as  an  ordinary  highway, 
and  without  materially  impairing  its  usefulness  as  such.*     Pittsburg,   Ft 
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Wayne  t.  Chicago  R  R,  CkK  v.  Reich,  101  111.  157,  173;  LIgare  v.  City  of 
Chicago,  139  111.  46,  62,  28  N.  E.  934,  32  Am.  St.  Rep.  179;  C.  B.  &  Q.  R.  R. 
Co.  V.  Street  R.  R.  Co.,  156  111.  255,  265,  267,  273,  40  N.  BL  1008,  29  L.  R.  A. 
485;  PennsylTanla  Co.  y.  City  of  Chicago,  181  111.  289,  296,  54  N.  E.  825, 
53  L.  R.  A.  223 ;  General  Electric  Railroad  Co.  v.  Chicago  &  W.  I.  R.  R.  Co., 
184  111.  588,  56  N.  E.  963.  With  the  rights  of  the  appellant  in  this  street 
crossing  thus  defined  they  are  in  subordination  to  the  use  for  street  pur- 
poses, which  includes  use  for  a  street  railway ;  the  right  is  held  in  common, 
is  'joint  and  mutual,  not  exclusiye,'  (Reich  Case,  101  111.  157,  175)  and  the 
primary  object  of  the  street  is  for  ordinary  passage  and  travel  of  which 
the  public  and  individuals  cannot  rightfully  be  deprived.  Ligare  Case,  139 
ill.  46,  52,  28  N.  E.  934,  32  Am.  St  Rep.  179;  General  Electric  Ry.  Case,  184 
111.  588,  595,  56  N.  E.  963." 

Other  decisions  in  line  with  these  holdings  are :  C,  B.  &  Q.  R.  R. 
Co.  V.  Street  R.  R.  Co.,  156  111.  256,  40  N.  E.  1008,  29  L.  R.  A.  485 ; 
Ry.  Co.  V.  Street  Railroad  Co.,  166  111.  385,  386,  40  N.  E.  1014;  Doane 
V.  Lake  Street  El.  R.  R.  Co.,  166  111.  617,  46  N.  E.  620,  36  L.  R.  A. 
97,  56  Am.  St.  Rep.  266;  Harvey  v.  Aurora  &  G.  Ry.  Co.,  174  111. 
295,  61  N.  E.  163 ;  Harvey  v.  Aurora  &  G.  Ry.  Co.,  186  111.  283,  67 
N.  E.  867;  Gen'l  Elec.  Ry.  Co.  v.  C.  &  W.  I.  R.  R.  Co.,  184  lU.  688, 
56  N.  E.  963;  Hartshorn  v.  I.  V.  Tr.  Co.,  210  111.  609,  71  N.  E.  612; 
Wilder  V.  Aurora,  etc.,  Tr.  Co.,  216  111.  493,  76  N.  E.  194— from  which 
it  is  plain  that  unless  the  power  of  the  city  to  regfulate  crossings  of  rail- 
road tracks  by  street  railways,  such  crossing  being  in  the  streets  of 
the  city,  is  meant  by  the  act  of  1889,  creating  the  Railroad  and  Ware- 
house Commission,  to  be  subject  to  the  jurisdiction  of  that  commis- 
sion, when  its  jurisdiction  is  invoked,  the  power  of  the  city,  over  the 
subject  here  in  dispute,  remains  plenary  and  exclusive. 

The  act  creating  the  Railroad  and  Warehouse  Commission  (Act 
July  1,  1889,  p.  223)  is  entitled  "An  Act  in  relation  to  the  crossing  of 
one  railway  by  another,  and  to  prevent  danger  to  life  and  property 
from  grade  crossings,"  and  reads  as  follows: 

"That  hereafter  any  railroad  company  desiring  to  cross  with  Its  tracks 
the  main  line  of  another  railroad  company,  shall  construct  the  crossing^ 
at  such  place  and  In  such  manner  as  will  not  unnecessarily  impede  or  en- 
danger the  travel  or  transportation  upon  the  railway  so  crossed.  If  in  any 
case  objection  be  made  to  the  place  or  mode  of  crossing  proposed  by  the 
company  desiring  the  same,  either  party  may  apply  to  the  board  of  railroad 
and  warehouse  conmilssioners,  and  it  shall  be  their  duty  to  view  the  ground, 
and  give  all  parties  interested  an  opportunity  to  be  heard.  After  full  In- 
vestigation, and  with  due  regard  to  safety  of  life  and  property,  said  board 
shall  give  a  decision,  prescribing  the  place  where  and  the  manner  in  which 
said  crossing  shall  be  made,  but  in  all  cases  the  comi)ensation  to  be  paid  for 
property  actually  required  for  the  crossing  and  all  damages  resulting  there- 
from shall  be  determined  in  the  manner  provided  by  law  in  case  the  parties 
fail  to  agree."    Starr  &  C.  Ann.  St.  vol.  3,  c.  114,  par.  112,  p.  3292. 

It  will  be  noted,  first  that  the  title  to  the  act  is  "In  relation  to  the 
crossings  of  one  railway  by  another."  This  does  not  necessarily  in- 
clude, in  terms  at  least,  street  railways. 

It  will  be  noted,  also,  that  the  act  of  1889  leaves  to  condemnation 
proceedings,  "in  manner  prescribed  by  law  in  case  the  parties  fail  to 
agree,"  all  question  of  compensation  or  damages,  growing  out  of  the 
property  actually  required  for  the  crossing,  or  the  nature  of  the  cross- 
ing prescribed.    Now  no  land  is  required  to  be  taken  for  the  grade 
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crossing  of  a  street  railway  over  a  railroad  in  the  streets;  and  it  is 
doubtful  if  condemnation  proceedings  are  open  to  a  street  railway  to 
ascertain  its  damage,  in  case  the  street  railway  is  compelled  to  go  over 
head  by  bridge. 

It  will  be  noted,  also,  that  in  no  case  decided  in  the  Supreme  Court 
of  Illinois,  or  in  the  United  States  Courts  sitting  within  Illinois,  has 
the  plenary  and  exclusive  power  of  cities  and  villages  over  the  loca- 
tion of  street  railway  crossings  been  denied  or  abated.  Indeed,  it 
would  come  as  a  surprise,  both  to  the  bar  and  to  the  people,  were  it 
to  be  held,  that  in  the  location  of  street  railways  crossing  each  other, 
or  other  railroads,  and  the  manner  of  such  crossing,  within  the  streets, 
the  final  power  no  longer  resided  in  the  local  authorities,  but  was  re- 
movable, under  the  act  of  1889,  to  the  Railroad  and  Warehouse  Com- 
mission of  the  state. 

We  think  that  no  such  interpretation  was  meant  to  be  given  to  the 
act  by  the  Legislature  that  passed  the  act.  A  survey  of  the  occasion 
that  gave  birth  to  the  act  seems  to  us  to  be  against  such  an  interpre- 
tation. When  the  act  was  passed,  the  local  authorities  of  Illinois 
had  full  power,  as  the  governmental  hand  of  the  state,  to  regulate 
street  railway  crossings.  There  was,  therefore,  unless  the  wisdom  of 
retaining  that  power  in  the  municipal  authorities  was  questioned,  no 
occasion  to  confer  it  upon  some  other  governmental  hand;  and  it  is 
not  shown  that  the  wisdom  of  continuing  such  power  in  the  local  au- 
thorities was  even  questioned.  But  to  regulate  the  crossings  of  rail- 
ways, outside  of  streets  and  highways,  there  was,  until  the  act  of  1889 
was  passed,  no  governmental  hand.  Any  railroad  already  located 
could,  at  its  own  caprice,  prevent  a  projected  road  from  crossings  its 
track,  unless  the  projected  road  resorted  to  proceedings  in  eminent 
domain;  and  when  such  proceedings  were  resorted  to,  (the  shoe  there- 
upon being  shifted  to  the  other  foot)  the  projected  road  could,  at  its 
caprice,  cross  where,  and  in  the  manner,  it  pleased,  provided  it  was 
willing  to  pay  such  damages  as  such  crossing  entailed — a  state  of  the 
law  that  left  the  interests  of  public  life  and  safety  wholly  unprovided 
for. 

The  act  of  1889  was  meant  to  fill  this  hiatus.  It  created  the  Commis- 
sion— an  independent  tribunal,  that  in  the  case  of  dispute,  would  leave 
it  to  the  interest  and  caprice  of  neither  railroad  to  determine  where,  or 
what,  the  crossing  should  be ;  but  in  the  interest  of  the  public,  would 
prescribe  the  place  and  manner  of  the  crossing.  It  fulfilled,  in  this 
respect,  a  clearly  defined  want — fulfilled  it,  too,  in  a  way  that  did  not 
interfere  with  railways  responding  to  each  other  under  the  old  prin- 
ciples governing  eminent  domain,  or,  with  local  authorities  controlling 
their  streets  under  the  old  principles  of  local  rule.  And  this  it  seems 
to  us  must  have  been  its  purpose,  its  sole  purpose,  in  that  respect.  In- 
deed to  give  to  the  act  a  wider  scope  would,  we  fear,  be  to  substitute 
judicial  legislation  for  interpretation. 

The  decree  appealed  from  is  reversed  with  instructions  to  dismiss 
the  bill  for  want  of  equity. 
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<149  Fed.  164.) 

RIDER  T.  UNITED  STATES. 

(Circuit  Ck>art  of  Appeals,  Eighth  Circuit    Norember  6,  1000.) 

No.  2J3&5. 

h  Statutes— OoNSTBUcmoN—TrruB. 

The  title  of  a  legislative  acH  cannot  be  so  read  Into  the  body  of  It  as 
to  supply  the  absence  of  a  substantive  provision  essential  to  the  con- 
ferring of  power  and  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  44,  Statutes,  S  288.] 

2.  Criminal  Law— Offenses  on  Hot  Spbings  Reservation— Jubisdictioh  of 

CoimiSSIONER. 

Act  Aprtl  20,  1904,  33  Stat  187  [U.  S.  Comp.  St  Supp.  1905»  p.  365] 
entitled  "An  act  conferring  jurisdiction  upon  United  States  Commis- 
sioners over  offenses  committed  in  a  portion  of  the  permanent  Hot  Springs 
Mountain  reservation,  Arlt.,"  clearly  contemplates  the  creation  of  a  new 
office  of  commissioner  clothed  with  special  jurisdiction  over  offenses 
committed  on  the  reservation,  prescribing  the  fees,  that  rules  of  pro- 
cedure and  practice  for  "said  commissioner"  shall  be  prescribed  by  the 
District  Court  for  appeals  to  such  court,  etc.,  but  in  the  absence  of  any 
provision  therein  for  the  appointment  of  such  commissioner  is  Ineffective 
and  the  jurisdiction  so  conferred  to  try  offenses  cannot  be  exercised  by 
any  United  States  Commissioner  within  the  district  or  elsewhere. 

3.  Same—Jurisdiction  of  District  Court— Appeai*  From  Judgment  Void  fob 

Want  of  Jurisdiction. 

A  United  States  District  Court  although  having  original  jurisdiction 
of  a  criminal  offense  and  also  jurisdiction  on  appeal  from  the  judg- 
ment of  a  commissioner  cannot  render  a  valid  judgment  of  conviction  on 
an  appeal  where  the  commissioner  before  whom  the  case  was  tried  be- 
low on  a  complaint  filed  by  a  private  Individual  was  without  jurisdiction 
of  the  subject-matter  of  the  offense  even  though  the  defendant  took 
the  appeal  and  appeared  and  submitted  to  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Criminal  Law, 
§  2573.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

R.  G.  Davies  (G.  W.  Murphy,  on  the  brief),  for  plaintiflF  in  error. 
William  G.  Whipple,  U.  S.  Atty.,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  Upon  a  sworn  complaint  by  the  United 
States  District  Attorney  for  the  Eastern  District  of  Arkansas,  made 
before  J.  T.  O'Hair,  United  States  Commissioner  for  said  district, 
the  plaintiff  in  error,  Dr.  Thomas  B.  Rider,  was  arrested  on  the  18th 
day  of  May,  1905.  This  affidavit  charged  upon  information  and  be- 
lief that  said  Rider,  on  the  16th  day  of  May,  1905,  was  a  practicing 
physician  at  Hot  Springs,  Ark.,  in  the  Western  Division  of  said  dis- 
trict; that  he  was  not  then  and  there  a  registered  physician  as  pro- 
vided by  the  act  of  Congress  entitled  "An  act  conferring  jurisdiction 
upon  United  States  Commissioners  over  offenses  committed  on  a  por- 
tion of  the  Hot  Springs  Mountain  reservation,  approved  April  20, 
1904''  33  Stat.  187,  c.  1400  [U.  S.  Comp.  St  Supp.  1905,  p.  365],  and 
was  not  then  and  there  authorized  to  issue  a  permit  to  any  patient  or 
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person  to  take  a  bath  in  any  of  the  bathhouses  on  said  reservation; 
and  that  said  Rider  knowingly,  willfully,  and  unlawfully  issued  a  per- 
mit to  one  Mattie  Hancock,  setting  out  the  permit  in  haec  verba ;  that 
said  permit  consisted  of  directions  to  the  said  Mattie  Hancock  for  tak- 
ing a  bath  at  the  Superior  Bath  House ;  that  in  pursuance  thereof  she 
applied  to  said  bathhouse  and  attempted  to  bathe  therein ;  which  bath- 
house was  then  and  there  situated  on  said  reservation. 

The  warrant  issued  by  said  O'Hair  commanded  the  marshal  to  arrest 
and  bring  before  him  tfie  said  Rider.  Instead  of  the  marshal  taking 
the  prisoner  before  said  O'Hair  he  took  him  before  Edgar  A.  Nickels, 
who  styled  himself  "a  United  States  Commissioner  for  said  district"  ; 
by  whom  he  was  tried  and  sentenced,  the  language  of  the  judgment 
being: 

"From  the  evidence  of  the  said  witnesses,  it  appearing  to  me,  the  com- 
missioner, that  the  laws  of  the  United  States  have  been  violated  as  charged 
in  the  complaint,  and  that  there  is  a  probable  cause  shown  to  believe  the  de- 
foidant  guilty  of  the  alleged  offense,  it  was  ordered  that  he  pay  a  fine  of  $25." 

From  this  judgment  Rider  appealed  to  the  United  States  District 
Court  for  said  district,  where,  on  rehearing,  he  was  again  found  guilty, 
and  sentenced  to  pay  a  fine  of  $100  and  costs.  To  reverse  this  judg- 
ment, Rider  prosecuted  his  writ  of  error  to  this  court. 

At  the  threshold  of  every  judicial  proceeding  arises  the  question  of 
jurisdicticm  of  the  tribunal  taking  cognizance  of  the  cause  to  proceed 
to  judgment.  "The  question  of  jurisdiction  is  self-asserting  in  every 
case.  It  arises  although  the  litigants  are  silent.  Even  their  consent 
cannot  authorize  cognizance  if  fundamental  grounds  of  jurisdiction 
are  absent."  Yocum  v.  Parker,  130  Fed.  771,  66  C.  C.  A.  80.  The 
jurisdiction  of  said  Nickels,  before  whom  Rider  was  tried,  is  challenged 
by  him  in  this  court.  Authority  for  his  action  i§  predicated  by  the 
United  States  Attorney,  on  the  act  of  Congress  approved  Apnl  20, 
1904,  c.  1400,  33  Stat.  187  [U.  S.  Comp.  St.  Supp.  1905,  p.  366], 
cntided  "An  act  conferring  jurisdiction  upon  United  States  Commis- 
sioners over  offenses  committed  in  a  portion  of  the  permanent  Hot 
Springs  Mountain  reservation,  Ark."  The  first  section  of  this  act 
designates  and  defines  the  Hot  Springs  Mountain  reservation,  and 
limitations.  The  second  section  declares  that  said  reservation  "shall  con- 
stitute a  part  of  the  Eastern  United  States  Judicial  District  of  Arkan- 
sas, and  tiie  District  and  Circuit  Courts  of  the  United  States  in  and  for 
said  district  shall  have  jurisdiction  of  all  offenses  committed  within 
Kiid  boundaries."  The  third  section  makes  provision  for  the  protec- 
tion of  property,  etc.,  within  this  reservation.  The  fourth  section 
declares : 

*That  any  person  who  shaU,  except  in  compliance  with  such  rules  and 
Kgnlations  as  the  Secretary  of  the  Interior  may  deem  necessary,  and  which 
be  is  hereby  authorized  and  directed  to  make,  enter  or  attempt  to  enter  upon 
said  described  tract,  take,  or  attempt  to  take,  use  or  attempt  to  use,  bathe 
In,  or  attempt  to  bathe  In  water  of  any  spring  located  thereon,  or  without 
Iffeeenting  satisfactory  evidence  that  he  or  she  (provided  he  or  she  is  under 
medical  treatment)  is  the  patient  of  a  physician  duly  registered  at  the  office 
of  the  superintendent  of  the  Hot  Springs  reservation  as  one  qualified,  under 
•nch  rules  which  the  Secretary  of  the  I  terlor  may  have  made  or  shaU  make, 
to  prescribe  the  waters  of  the  Hot  Springs,  shall  be  deemed  guilty  of  a  mis- 
79C.C.A.— « 
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demeanor,  and,  npon  conylction  thereof,  shall  be  subject  to  a  fine  of  not  more 
than  one  hundred  dollars,  and  be  adjudged  to  pay  all  costs  of  the  proceedings: 
Provided,  That  no  physician  who  sliall  engage  in  the  solicitation  of  patronage 
through  the  medium  of  drummers,  or  otherwise,  shall  be  or  remain  thus 
registered :  And  provided  further,  that  if  any  person  so  bathing,  or  attempt- 
ing to  bathe,  or  so  entering,  or  attempting  to  enter  up<m  the  described  tract, 
shall  have  the  permit  of  a  physician,  such  physician  shall  be  liable  to  the 
penalties  of  this  section,  unless  he  be  regularly  registered;  and  such  person 
shall  not  be  liable  to  the  penalties  of  this  section,  unless  it  shall  be  made  to 
appear  that  he  knew,  or  had  reason  to  believe,  that  the  physician  giving  him 
such  permit  was  not  regularly  registered." 

The  fifth  section  (33  Stat  188  [U.  S.  Comp.  St  Supp.  p.  367])  ap- 
plies to  the  punishment  of  offenses  under  municipal  ordinances  of  the 
city  of  Hot  Springs  and  the  laws  of  the  state  of  Arkansas.  Section  6 
of  the  act,  which  presents  the  principal  controversy  in  this  case,  is  as 
follows : 

•*That  such  commissioner  shall  have  power,  upon  sworn  complaint,  to 
issue  process  in  the  name  of  the  United  States  for  the  arrest  of  any  person 
charged  with  the  doing,  otherwise  than  in  compliance  with  the  rules  and 
regulations  of  the  Secretary  of  the  Interior,  of  any  act  with  reference  to  the 
matters  which  the  Secretary  of  the  Interior  In  section  four  of  this  act  is 
authorized  to  regulate,  or  in  violation  of  such  rules  and  regulations,  or  in 
violation  of  any  provision  of  this  act,  or  with  any  misdemeanor  or  other  like 
offense  the  punishment  provided  for  which  does  not  exceed  a  fine  of  one 
hundred  dollars  to  try  the  person  thus  charged,  and  if  found  guilty,  to 
impose  the  p^ialty  prescribed.  In  all  cases  of  conviction  an  appeal  shall 
lie  from  the  judgment  of  said  commissioner  to  the  United  States  District  Court 
for  the  Eastern  District  of  Arkansas.  The  said  United  States  District  Court 
shall  prescribe  rules  of  procedure  and  practice  for  said  commissioner  in  the 
trial  of  cases  and  with  reference  to  said  appeals." 

As  this  section  does  not  designate  or  create  "such  commissioner," 
naturally  enough  the  word  "such"  would  refer  to  some  preceding  sec- 
tion of  the  act  defining  the  commissioner  and  prescribing  the  manner 
of  his  creation  and  the  extent  of  his  authority.  There  is  not  a  refer- 
ence to  him  or  his  office  in  any  creative  provision  of  the  statute.  It 
is  conceded  in  the  brief  of  counsel  for  the  government  that  imless  this 
casus  omissus  in  the  active  power  of  the  provisions  of  the  act  can  be 
aided  and  eked  out  by  reference  to  its  title,  there  is  nothing  to  desig- 
nate who  "such  commissioner"  is  or  how  he  derives  his  authority. 
Conceding  that  the  American  doctrine  is  that  the  title  may  constitute 
a  part  of  the  legislative  act,  and  that  preambles  may  be  referred  to  to 
discover  the  mind  of  the  Legislature,  where  the  statute  is  obscure  or 
ambiguous,  it  is  as  correct  law  to-day  as  when  uttered  by  Mr.  Justice 
Field,  in  Hadden  v.  Collector,  5  Wall.  (U.  S.)  107,  18  L.  Ed.  518, 
that  the  title  "is  still  considered  as  only  a  formal  part ;  it  cannot  be  used 
to  extend  or  to  restrain  any  positive  provisions  contained  in  the  body 
of  the  act.  It  is  only  when  the  meaning  of  these  is  doubtful  that  resort 
may  be  had  to  the  title,  and  even  then  it  has  little  weight.  It  is  seldom 
the  subject  of  special  consideration  by  the  Legislature." 

There  is  no  authority  to  support  the  broad  proposition  that  the  title 
may  be  so  read  into  the  body  of  the  act  as  to  supply  the  absence  of  a 
substantive  declaration  essential  to  the  creation  of  power  and  authori- 
ty. Most  certainly  the  title  of  this  act  cannot  be  resorted  to  for  the 
purpose  of  showing  that  "such  commissioner"  is  any  United  States 
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Commissioner,  regardless  of  where  located,  when  the  whole  trend  of 
the  enactment  plainly  indicates  that  it  was  the  mind  and  purpose  of 
Congress  that  this  special  jurisdiction  was  to  be  exercised  by  a  special 
commissioner,  who,  from  the  inception  to  the  close  of  the  proceeding, 
was  to  exercise  functions  and  powers  quite  apart  from  those  conferred 
upon  the  well-known  class  of  United  States  Commissioners.  As  the 
subject-matter  is  purely  local,  confined  to  the  small  territory  reserva- 
tion, and  to  a  new  and  singular  character  of  offenses,  in  the  absence 
of  express  language  to  that  effect  in  the  enacting  provisions  it  is  in- 
credible that  Congress  contemplated  that  this  extraordinary  and  re- 
sponsible jurisdiction  might  be  exercised  by  any  United  States  Com- 
missioner in  the  District  of  Arkansas  or  elsewhere.  A  careful  analy- 
sis of  the  whole  act  contradicts  such  contention. 
In  the  latter  part  of  said  section  6  it  is  declared  that : 

"The  said  United  States  District  CJourt  shall  prescribe  rules  of  procedure  and 
practice  for  said  commissioner  in  the  trial  of  cases  and  with  reference  to 
said  appeals." 

Evidently  the  framer  of  the  statute  did  not  have  in  mind  the  existing 
United  States  Commissioners  in  said  district.  If  he  had,  what  was 
the  occasion  or  necessity  for  the  District  Court  prescribing  rules  of 
procedure  and  practice  for  "said  commissioner"  in  the  trial  of  cases? 
The  existing  statutes,  as  well  as  the  decisions  of  the  courts,  already  de- 
fined the  procedure  and  practice  for  the  well  known  United  States 
Commissioners.  But  as  evidence  that  it  was  the  purpose  to  create 
a  new  office,  clothed  with  a  special  jurisdiction  hitherto  unknown  to 
the  law,  it  was  provided  that  the  District  Court  should  first  prescribe 
for  him  rules  of  procedure  and  practice  in  the  conduct  of  trials.  It 
is  not  shown  affirmatively  in  this  case  that  the  District  Court  had  ever 
fomiulated  or  prescribed  any  such  rules  for  the  government  and  direc- 
tion of  "such  commissioner."  On  the  contrary,  it  is  the  contention 
of  the  government  that  the  functions  of  such  commissioner  were  to  be 
performed  by  a  United  States  Commissioner,  and,  therefore,  it  would 
not  be  necessary  that  the  court  should  prescribe  any  rules  of  procedure 
and  practice  for  him.  The  seventh  section  (33  Stat.  188  [U.  S.  Comp. 
St  Supp.  1905,  p.  368] )  confers  power  on  "said  commissioner"  to  issue 
process  for  the  arrest  of  any  person  charged  with  the  commission  of 
any  criminal  offense  within  said  boundaries  not  covered  by  the  pro- 
visions of  section  6  of  the  act.  It  confers  on  him  authority  to  bind 
over  the  defendant  for  trial  to  the  District  Court;  provides  how  the 
offender  may  be  bailed,  and  where  committed  in  default  of  bail — 
provisions  which  would  have  been  quite  unnecessary  in  respect  of 
United  States  Commissioners,  whose  duties  in  this  respect  are  well 
defined  by  existing  law  and  well-known  practice.  The  eighth  section, 
having  in  view  the  creation  of  a  new  office,  with  hitherto  undefined 
powers  and  modes  of  procedure,  directs  that  all  process  issued  by  the 
commissioner  shall  be  directed  to  the  marshal  of  the  United  States  for 
the  Eastern  District  of  Arkansas.    The  ninth  section  directs : 

That  the  commissioner  referred  to  in  this  act  and  the  marshal  of  the 
United  States  and  his  deputies  in  the  eastern  district  of  Arkansas  shall  be 
paid  the  same  fees  and  compensation  as  are  now  provided  hy  law  for  like 
services  in  said  district'* 
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WRy  make  such  provision  if  it  were  contemplated  that  the  existing 
United  States  Commissioners  should  exercise  the  jurisdiction,  when  the 
general  statute  specifically  fixes  the  fees  for  like  services  in  the 
district?  Section  10  directs  that  all  fees,  costs,  and  expenses  aris- 
ing in  cases  under  this  act,  and  properly  chargeable  to  the  United 
States  shall  be  certified,  approved,  and  paid  as  are  like  fees,  costs,  and 
expenses  in  the  courts  of  the  United  States.  Why  direct  especially 
how  such  fees,  etc.,  shall  be  certified,  approved  and  paid,  when  im- 
memorially  the  general  statutes  have  provided  how  the  fees,  costs  and 
expenses  of  United  States  Commissioners  shall  be  certified  and  paid? 

The  United  States  Attorney  invokes  the  aid  of  the  act  of  August 
18,  1894,  c.  301,  28  Stat.  416  [U.  S.  Comp.  St.  1901,  p.  717],  which 
directs  that  United  States  marshals  upon  the  arrest  of  a  person  under 
criminal  charge  shall  take  him  before  the  nearest  United  States  Com- 
missioner for  hearing,  as  tending  to  show  that  any  commissioner  near- 
est the  place  of  arrest  was  intended  as  "such  commissioner."  This  very 
contention  demonstrates  that  Congress  had  in  mind  a  special,  local 
commissioner,  to  be  created  for  this  especial  office.  Under  said  act  of 
August  18,  1894,  an  offender  if  arrested  in  the  most  remote  state  or 
territory  and  taken  before  the  nearest  United  States  Commissioner 
would  be  entitled  to  a  speedy  hearing  before  such  commissioner.  Can 
it  for  one  moment  be  entertained  that  the  Hot  Springs  act  contem- 
plates that  Dr.  Rider,  if  arrested  in  the  territory  of  Alaska,  could  be 
taken  before  a  United  States  Commissioner  there,  and  by  him,  not 
bound  over  for  his  appearance  before  the  United  States  District  Court 
for  the  Eastern  District  of  Arkansas  where  the  offense  was  com- 
mitted for  final  trial,  but  tried,  convicted,  and  fined  by  the  United 
States  Commissioner  for  Alaska,  outside  of  the  vicinage  where  the 
offense  was  committed  ?  The  act  of  August  18,  1894,  has  to  do  alone 
with  matters  of  fees — ^the  lessening  of  costs  in  mere  preliminary  hear- 
ings before  United  States  Commissioners.  The  act  contemplates  the 
issuing  of  a  warrant  of  arrest  by  one  commissioner  and  the  hearing 
by  another ;  while  it  is  manifest  by  section  6  of  the  Hot  Springs  act  that 
it  contemplates  the  issuance  of  a  warrant,  the  trial,  and  imposition 
of  the  fine  shall  be  by  one  and  the  same  commissioner.  It  is  apparent 
on  the  face  of  the  Hot  Springs  act  that  the  f ramer  attempted  to  model 
it  after  that  of  the  Yellowstone  Park  act,  approved  May  7,  1894.  28 
Stat.  73,  c.  72  [U.  S.  Comp.  St.  1901,  p.  1562].  The  confusion  or  over- 
sight arose  when  it  came  to  making  the  distinction  between  the  charac- 
ter of  trespasses  and  oflfenses  peculiar  to  the  Yellowstone  Park  and 
those  of  the  Hot  Springs  reservation.  After  constructing  section  4 
of  the  Hot  Springs  act,  corresponding  with  the  same  section  in  the 
Yellowstone  Park  act,  as  to  offenses,  in  order  to  extend  the  jurisdic- 
tion to  a  different  character  of  offenses  than  those  respecting  bathing, 
the  framer  of  the  Hot  Springs  act  divided  the  matter  into  two  sec- 
tions— four  and  five.  So  while  section  6  of  the  Yellowstone  Parte  act 
designated  the  commissioner  who  was  to  exercise  the  primary  juris- 
diction, and  directed  the  manner  of  his  appointment,  and  then  proceed- 
ed to  say:  "Such  commissioner  shall  have  power,  upon  sworn  in- 
formation, to  issue  process  in  the  name  of  the  United  States  for  the 
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arrest  of  any  person  charged  with  the  commission,"  etc. ;  the  f ramcr 
of  the  Hot  Springs  act,  when  he  came  to  the  corresponding  provision, 
b^^  with  the  clause  that  "Such  commissioner  shall  have  power, 
upon  sworn  information,"  etc.  It  is  not  the  province  of  the  courts  by 
judicial  construction  to  supply  flagrant  omissions  of  essential  positive 
provisions  in  a  statute.  The  remedy,  as  well  as  the  responsibility  for 
an  abortive  act,  must  rest  with  the  legislative  branch  of  government. 

It  is  suggested  by  the  United  States  Attorney  that  the  conviction 
in  this  case  may  be  sustained  upon  the  theory  that  as  section  2  of  the  act 
confers  jurisdiction  upon  the  United  States  District  Court  for  the  East- 
em  District  of  Arkansas  of  all  offenses  committed  within  the  bound- 
aries of  said  reservation,  it  was  sufficient  that  such  jurisdiction  was 
exercised  on  appeal  from  the  judgment  of  the  commissioner  Nickels. 
There  is  some  authority  for  the  proposition  that  where  a  court  has 
both  appellate  and  original  jurisdiction  over  the  subject-matter,  and 
the  case  reaches  such  court  on  appeal  from  a  tribunal  which  did  not 
have  jurisdiction  over  the  subject-matter,  if  the  parties  appear  in 
the  appellate  court  and  submit  to  trial,  the  judgment  thereon  is  valid. 
Randolph  County  v.  Ralls,  18  111.  29.  But  this  proposition  is  contro- 
verted even  in  civil  cases.  In  Osgood  v.  Thurston,  23  Pick.  (Mass.) 
110,  a  scire  facias  was  issued  from  the  court  of  common  pleas  on  a 
judgment  rendered  in  the  Supreme  Judicial  Court.  On  appeal  from 
the  judgment  thereon  from  the  court  of  common  pleas  to  the  Supreme 
Judicial  Court,  Shaw,  C.  J.,  held  that  the  common  pleas  court  did  not 
have  jurisdiction  over  the  subject-matter;  and  notwithstanding  the 
defendant  below  appeared  to  the  action  in  the  Appellate  Court  by  inter- 
posing a  general  demurrer,  it  was  held  that  the  court  only  took  cog- 
nizance by  appeal,  and,  therefore,  it  was  without  jurisdiction.  There- 
upon the  plaintiff  moved  that  as  the  cause  was  before  the  court  in- 
vested with  original  jurisdiction  for  leave  to  amend  the  original  writ 
so  as  to  make  it  appear  as  a  writ  issued  out  of  the  Supreme  Court. 
To  this  the  Chief  Justice  said : 

''But  with  an  the  latitude  of  Indulgence  with  which  amendments  are  al- 
lowed, the  court  are  of  opinion  that  this  Is  Impossible.  It  Is  to  be  recollected, 
tlmt  the  papers  now  before  ns,  are  copies  of  the  writ  and  judgment  of  the 
court  of  common  pleas,  as  they  there  appear  of  record.  An  alteration  of  the 
copy  of  that  writ,  would  not  only  falsify  the  exemplification  of  the  record 
t8  it  is  certified  by  the  clerk  of  that  court,  but  would  make  it  a  bad  writ  as 
a  writ  of  the  court  of  common  pleas.  If,  after  amendment,  it  were  deemed 
an  original  writ  Issuing  from  this  court,  then  it  has  never  been  served 
or  returned,  and  the  court  could  not  proceed  upon  It" 

In  Dillard  et  al.  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  68  Mo.  69,  juris- 
diction was  assumed  by  a  justice  of  the  peace  over  a  subject-matter 
for  the  recovery  of  damages  to  an  extent  beyond  his  jurisdiction. 
The  action  might  have  been  originally  instituted  in  the  Circuit  Court 
On  appeal  to  the  latter  court,  it  was  held  that  although  no  motion  was 
made  to  dismiss  the  action  for  want  of  jurisdiction  in  the  justice  court, 
the  judgment  was  reversed,  and  the  cause  dismissed,  "as  the  want  of 
jurisdiction  in  the  court  over  the  cause  of  action  cannot  be  waived,  but 
may  be  insisted  on  at  any  stage  of  the  proceedings."  Citing  Webb  v. 
Tweedie,  30  Mo.  488.    Without  deciding  that  this  prosecution  could 
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be  instituted  in  the  first  instance  in  the  District  Court,  it  is  sufficient 
to  say  that  we  are  unable  to  find  any  precedent  or  authority  in  a  crim- 
inal proceeding  for  treating  a  cause  on  appeal,  where  the  prosecution 
might  have  been  originally  instituted  in  the  Appellate  Court,  as  if  it  had 
been  so  instituted,  the  defendant  appearing  and  going  to  trial.  On 
principle  this  contention  cannot  be  sustained.  It  is  indispensably  es- 
sential to  confer  jurisdiction  upon  the  United  States  District  Court  to 
proceed  in  a  criminal  cause,  that  either  a  true  bill  of  indictment,  found 
by  a  grand  jury,  or  information  in  due  form  by  the  United  States  At- 
torney, should  first  be  presented  to  the  court.  There  is  no  such  prac- 
tice recognized  in  criminal  procedure  as  a  voluntary  appearance  by  the 
accused  and  the  making  up  of  an  issue  on  an  agreed  statement  of  facts, 
as  might  be  done  in  a  civil  action.  A  judgment  of  sentence  without 
indictment  or  information  would  be  both  a  novelty  and  a  nullity. 

This  proceeding  was  instituted  under  section  6  of  the  Hot  Springs 
act  "upon  sworn  complaint,"  which  might  have  been  made  by  any  per- 
son. Such  complaint  is  adapted  alone  to  a  proceeding  before  "such 
commissioner."  The  mere  transcript  of  this  proceeding  was  brought 
into  the  District  Court  by  appeal.  An  original  proceeding  in  the  Dis- 
trict Court  could  not  be  instituted  on  a  mere  sworn  complaint.  It 
would  require  an  information  in  due  form,  lodged  by  the  United  States 
District  Attorney,  on  leave  first  had  from  the  court,  showing  probable 
cause,  and  not  based  on  mere  information  and  belief.  United  States 
V.  Baugh  (C.  C.)  1  Fed.  788;  United  States  v.  Tureaud  (C,  C.)  20  Fed. 
621;  United  States  v.  Polite  et  al.  (D.  C.)  36  Fed.  58;  United  States 
V.  Smith  (C.  C.)  40  Fed.  765.  The  plaintiff  in  error  was  not  brought 
before  the  District  Court  on  such  an  information,  and  was  not  tried 
on  plea  thereto;  but  the  District  Court  acquired  jurisdiction  only  by 
virtue  of  the  appeal  from  the  judgment  of  conviction  and  sentence 
by  an  officer  who  had  no  jurisdiction.  The  case  before  the  commis- 
sioner, as  before  the  District  Court,  stood  as  on  a  plea  of  not  guilty, 
under  which  every  defense,  whether  to  the  jurisdiction  or  to  the 
merits,  was  open  to  the  accused.  Had  he  never  appealed  from  that 
judgment,  as  it  was  coram  non  judice,  the  sentence  could  not  lawfully 
have  been  enforced.  As  this  case  does  not  depend  solely  upon  any 
construction  and  application  of  the  federal  Constitution,  but  turns  upon 
the  proper  construction  of  an  act  of  Congress  and  the  authority  of 
the  United  States  Commissioner  to  try  and  sentence  the  person  there- 
under, the  writ  of  error  was  properly  prosecuted  to  this  court.  Spreck- 
els  Sugar  Refining  Company  v.  McClain,  192  U.  S.  407,  24  Sup.  Ct. 
376,  48  L.  Ed.  496 ;  Harris  v.  Rosenberger,  145  Fed.  449,  7^6  C.  C. 
A.  225. 

It  results  that  the  judgment  of  the  District  Court  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  the  District  Court  to  vacate 
its  judgment,  and  to  discharge  the  defendant  for  lack  of  jurisdiction. 
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THE  JUMNA.    THE  McCALDIN  BROTHERS.     THE  JAMES  S.  T.  STRA- 

NAHAN.    THE  GYPSUM  KING.    THE  W.  FREELAND  DAIiZELL. 

THE  J.  B.  KING  CO.  NO.  19.    THE  GYPSUM  EMPEROR. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  14,  1906.) 

Nos.  37-39. 

L  Collision— iNEYiTABLE  Accident. 

In  the  admiralty  law  the  phrase  "inevitable  accident"  has  a  compre- 
hensive meaning,  and  it  is  not  necessary  that  the  accident  should  be  the 
result  of  a  vis  major.  If  no  negligence  can  be  imputed  to  either  vessel 
in  a  collision,  there  is  a  presumption  that  they  were  navigating  in  a  lawful 
manner  and  the  accident  may  be  said  to  be  inevitable;  the  test  being 
whether  the  collision  could  have  been  prevented  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  S  19.] 

2.  SaUE— INSCBITTABLE  CaUSE. 

Where  the  evidence  Is  so  conflicting  that  it  is  imposfdble  to  determine  to 
what  direct  or  specific  acts  a  collision  is  attributable,  it  is  a  case  of  dam- 
age arising  from  a  cause  that  is  inscrutable,  and  under  the  settled  modern 
rule  in  this  country  there  can  be  no  recovery  or  partial  recovery  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  S  20.] 

3.  Sake— Evidence  Considered. 

Evidence  Jteld  to  sustain  the  finding  of  a  court  of  admiralty  that  it  did 
not  establish  negligence  or  fault  on  the  part  of  any  of  the  vessels  con- 
cerned in  a  series  of  collisions  in  East  river,  following  the  parting  of  a 
tug's  hawser,  and  to  exonerate  all  from  liability  on  the  groundl  that  the 
collisions  were  due  to  inevitable  accident  or  to  an  inscrutable  cause. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

On  appeal  and  cross-appeal  from  a  decree  of  the  District  Court  for 
the  Southern  District  of  New  York  dismissing  the  libel  and  cross-libnels 
and  deciding  that  the  collision  between  barge  No.  19,  in  tow  of  the 
tug  Gypsum  King,  and  the  steamship  Jumna,  and  the  subsequent  col- 
lision of  said  barge  and  the  schooner  Gypsum  Emperor  with  the  New 
Haven  Railroad's  pier  No.  38,  East  river,  was  the  result  of  inevitable 
accident. 

The  opinion  of  Judge  Holt  in  the  District  Court  is  reported  in  140 
Fed.  743. 

Charles  C.  Burlingham,  for  J.  B.  King  Transp.  Co. 

La  Roy  S.  Gove,  for  McCaldin  Bros.  Co. 

Wilhelmus  Mynderse,  for  the  Dalzell. 

J.  Parker  Kirlin,  for  the  Jumna. 

Joseph  H.  Choate,  Jr.,  for  New  York,  N.  H.  &  H.  R.  Co. 

Before  LACOMBE.  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  It  is  conceded  on  all  hands  that,  except  in  a 
few  unimportant  details,  the  facts  are  fully  and  accurately  stated  in  the 
opinion  of  the  district  judge.  He  has  carefully  considered  the  con- 
flicting theories  of  fault  and  has  reached  the  conclusion  that  negli- 
gence has  not  been  established  as  to  any  of  the  vessels  participating  in 
the  collision.  To  arrive  at  this  result  it  was  necessary  for  him  to  de- 
temiine  several  disputed  questions  of  fact  regarding  which  it  is  suf- 
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ficient  to  say  that  in  many  instances  he  was  unquestionably  right  and 
in  no  instance  is  the  finding  so  clearly  against  the  preponderance  of 
proof  as  to  warrant  us  in  setting  it  aside. 

For  instance,  was  the  Jumna's  hawser  sufficient  and  in  proper  condi- 
tion? Was  the  tow  of  the  Gypsum  King  properly  made  up?  Did  the 
McCaldin  Brothers  make  proper  effort  to  reach  the  port  side  of  the 
Jumna?    Did  the  Dalzell  put  a  sudden  strain  on  the  hawser? 

In  each  of  these  instances  the  district  judge  found  against  the  as- 
serted negligence  and  we  think  the  weight  of  testimony  sustains  these 
findings.  Like  him  we  are  unable  to  localize  the  blame  for  the  col- 
lision. We  had  some  doubt  as  to  whether  the  tugs  in  charge  of  the 
Jumna,  and  particularly  the  McCaldin  Brothers,  can  be  exculpated  but, 
after  an  examination  of  the  testimony,  we  incline  to  the  opinion  that 
they  did  everything  which  could  be  reasonably  expected  of  them  and 
that  the  McCaldin  Brothers  started  to  make  fast  to  the  port  quarter 
of  the  Jumna  as  soon  as  the  latter  cleared  the  pier  and  it  was  possible 
to  get  around  her  stem. 

The  judge  of  the  District  Court  has  found  that  the  collision  was  the 
result  of  an  inevitable  accident.  Such  an  accident  usually  happens 
when  it  is  not  possible  to  prevent  it  by  the  exercise  of  due  care,  caution 
and  nautical  skill.  It  is  generally,  though  not  invariably,  attributed 
to  an  act  of  God,  as  where  a  tremendous  tempest  arises,  such  as 
devastated  Galveston  a  few  years  ago,  or  more  recently  destroyed 
the  shipping  in  the  harbor  of  Havana.  So,  where  a  dense  fog  or 
falling  snow  obstructs  the  vision,  where  a  gale  and  high  seas  unite 
to  make  navigation  difficult,  or  where  a  severe  storm  is  prevailing 
upon  a  dark  night,  a  collision  happening  in  such  circumstances,  the 
colliding  vessels  exercising  the  care,  skill  and  caution  required 
by  prudent  navigation,  would  be  attributed  to  inevitable  accident. 
Such  accidents  usually  occur  when  safe  navigation  is  rendered  im- 
possible from  causes  which  no  human  foresight  can  prevent;  when 
the  forces  of  nature  burst  forth  in  unforeseen  and  uncontrollable  fury 
so  that  man  is  helpless,  and  the  stoutest  ship  and  the  most  experienced 
mariner  are  at  the  mercy  of  the  winds  and  waves. 

In  admiralty  law,  however,  the  phrase  has  a  more  comprehensive 
meaning.  It  is  not  necessary  that  the  accident  should  be  the  result  of 
a  vis  major.  If  no  negligence  can  be  imputed  to  either  vessel  there  is 
a  presumption  that  they  are  navigating  in  a  lawful  manner  and  where 
no  fault  can  be  shown  the  accident  may  be  said  to  be  inevitable. 
'  In  the  case  of  The  Morning  Light,  2  Wall.  550,  17  L.  Ed.  862,  Mn 
Justice  Clifford,  quoting  Dr.  Lushington,  says  (page  561  of  2  Wall. 
[17L.  Ed.  862]): 

"Inevitable  accident  must  be  considered  as  a  relative  term,  and  must  be 
construed  not  absolutely  but  reasonably  with  regard  to  the  circumstances  of 
each  particular  case.  Viewed  in  that  light,  Inevitable  accident  may  be  re- 
garded as  an  occurrence  which  the  party  charged  with  the  collision  could  not 
possibly  prevent  by  the  exercise  of  ordinary  care,  caution,  and  maritime  skllL'* 

In  the  case  of  The  Grace  Girdler,  7  Wall.  196,  19  L.  Ed.  113,  the 
Supreme  Court  say : 

•'Inevitable  accident  is  where  a  vessel  is  pursuing  a  lawful  avocation  In  a 
lawful  manner,  using  the  proper  precautions  against  danger,  and  an  accident 
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occurs.   The  highest  degree  of  caution  that  can  be  used  Is  not  required.    It  Is 
enough  that  it  is  reasonable  under  the  circumstances/* 

The  test  is,  could  the  collision  have  been  prevented  by  the  exercise 
of  ordinary  care,  caution  and  maritime  skill  ?  In  the  case  at  bar  we 
are  unable  upon  the  testimony  before  us  to  specify  any  particular  fault, 
to  put  our  finger  upon  any  act  or  omission  and  assert  that  to  it  the  ac- 
cident was  attributable.  Fault  may  exist,  but  we  are  unable  to  d's- 
cover  it;  it  is  inscrutable.  Where  the  evidence  is  so  conflicting  that 
it  is  impossible  to  determine  to  what  direct  and  specific  acts  the  collision 
is  attributable,  it  is  a  case  of  damage  arising  from  a  cause  that  is  in- 
scnitable.  The  Fern  and  The  Swann,  Newb.  158,  Fed.  Cas.  No.  S,- 
588.  Whether  the  case  at  bar  be  thus  classified,  or  whether  it  be  held 
to  come  within  the  admiralty  definition  of  inevitable  accident  is  not 
material ;  in  either  event  the  loss  must  be  borne  by  the  party  on  whom 
it  falls. 

In  the  early  administration  of  the  maritime  law  in  this  country  the 
damages  were  divided  in  cases  of  inscrutable  fault  precisely  as  in  cases 
where  both  vessels  were  in  fault.  The  John  Henry,  3  Ware,  264,  Fed. 
Cas.  No.  7,350;  The  Sciota,  2  Ware  (Dar.  359)  360/  Fed.  Cas.  No.  12,- 
508;  The  Fern  and  The  Swann,  supra.  The  question  has  now  been 
definitely  decided  by  a  vast  preponderance  of  authority  that  there  can 
be  no  recovery  or  partial  recovery  unless  fault  be  affirmatively  shown. 
The  Clara,  102  U.  S.  200,  26  L.  Ed.  145 ;  The  Breeze,  6  Ben.  14,  Fed. 
Cas.  No.  1,829;  The  Grace  Girdler,  supra;  The  Sunnyside,  91  U.  S. 
208,  215-216,  23  L.  Ed.  302. 

As  we  all  concur  in  the  conclusion  that  the  case  at  bar  falls  within 
one  of  these  categories,  the  decree  should  be  affirmed  with  costs. 
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BROCK  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  6,  1906.) 

No.  29. 

Ba5K8  and  BAiTKiifo— National  Banks— Pboseoution  of  Offioeb  fob  Mis- 
application OF  Funds. 

Eyldence  that  the  cashier  of  a  national  bank  overdrew  his  account,  by 
means  of  checks  which  were  not  charged  to  his  account,  but  carried  In 
the  drawer  as  cash  and  afterwards  taken  up  by  his  note,  all  without  the 
knowledge  or  consent  of  the  board,  Is  sufficient  to  warrant  his  conviction 
hy  a  jury  of  misapplication  of  the  bank's  funds,  In  violation  of  Rev.  St. 
I  5209  [U.  S.  Comp.  St  1901,  p.  8497]. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

George  S.  Graham,  for  plaintiff  in  error. 
Henry  P.  Brown,  for  the  United  States. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  is  a  writ  of  error  sued  out 
by  George  P.  Brock  to  the  District  Court  for  the  Eastern  District  of 
Pennsylvania,    Brock,  who  had  been  cashier  of  the  Doylestown  Na- 
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tional  Bank,  was  indicted  in  that  court  under  Rev.  St.  §  6209  [U.  S. 
Comp.  St.  1901,  p.  3497],  for  willful  misapplication  of  the  moneys, 
funds,  and  credits  of  that  institution.  The  jury  found  him  guilty  of 
this  offense,  and  on  entry  of  judgment  and  sentence  he  sued  out  this 
writ.  The  assigned  errors  now  insisted  upon  are  the  court's  refusal 
to  admit  a  certain  account  in  evidence  and  to  give  binding  instructions 
for  a  verdict  for  defendant. 

Apart  from  all  other  cases  of  alleged  overdraft,  we  are  of  opinion  the 
proofs  bearing  on  five  certain  checks  to  which  we  now  refer  made  the 
duty  of  the  court  clear  to  submit  the  case  to  the  jury.  On  August  20, 
1902,  the  defendant  drew  a  check  for  $2,000  against  his  account  in  the 
Doylestown  National  Bank,  of  which  he  was  then  cashier,  to  the  order 
of  the  First  National  Bank  of  Philadelphia  (where  he  kept  a  personal 
account).  This  check  was  paid  by  the  Doylestown  Bank  August  22, 
1902,  but  was  not  charged  to  Brock's  account.  Had  it  been,  it  would 
have  made  an  overdraft  of  $1,370.56,  On  September  2,  1902,  he  drew 
another  check  against  his  account  to  the  order  of  the  Consolidated 
Lake  Superior  Trustees  (of  some  of  whose  stock  he  was  an  under- 
writer) for  $4,000,  and  one  to  C.  E.  Wolbert,  Treas.  (who  was  treas- 
urer of  a  silk  company  in  which  defendant  was  interested),  for  $6,400, 
which  checks  were  paid  by  the  bank  September  4,  1902,  but  were  not 
charged  to  his  account.  Had  they,  as  well  as  the  preceding  check,  been 
charged,  they  would  have  made  an  overdraft  of  $7,011.37.  On  Septem- 
ber 15,  1902,  he  drew  another  check  against  his  account  to  the  order 
of  C.  E.  Wolbert,  Treas.,  for  $1,260,  which  was  paid  by  the  bank 
September  17,  1902,  but  was  not  charged  to  his  account.  Had  it,  as 
well  as  the  preceding  checks,  been  charged,  they  would  have  made  an 
overdraft  of  $8,361.25.  On  December  13,  1902,  he  drew  a  check  for 
$2,000  against  his  account  to  the  order  of  Ross,  Morgan  &  Co.  (a 
brokerage  firm  with  which  he  had  an  account) ,  which  was  paid  by  the 
bank  December  16,  1902.  It  was  not  charged  to  his  account.  Had  it, 
as  well  as  the  preceding  checks,  been  so  charged,  they  would  have  made 
defendant's  overdraft  $15,415.43. 

On  the  part  of  defendant  it  was  contended  these  checks  were  mere 
temporary  advances  made  by  him  for  bank  customers  who  ordered  se- 
curities bought ;  that  as  soon  as  the  securities  came  the  customers  paid 
for  them,  and  the  money  thus  paid  took  up  the  checks,  which  had  mean- 
while been  carried  in  the  drawer  as  cash.  When  cross-examined,  the 
defendant  did  not  give  the  name  of  such  customers  or  the  amount  paid 
by  them,  or  specify  any  particular  transactions.  On  the  part  of  the 
government  there  was  testimony  tending  to  show  that  defendant  was 
largely  indebted  to  the  bank  on  other  loans,  and  that  these  check  over- 
drafts were  not  known  to  or  sanctioned  by  the  board.  Its  contention 
was  that  these  checks  were  not  paid  by  customers  as  above  stated,  but 
were  carried  for  several  months  in  the  drawer  as  cash,  and  that  finally, 
on  February  3,  1903,  they  were  taken  up  by  the  defendant,  giving  his 
own  note  for  them  to  the  bank,  without  the  knowledge  or  consent  of  the 
board.  The  defendant  contended  the  note  thus  given  was  not  for  these 
checks,  but  was  for  an  actual  discount,  the  proceeds  of  which  he  re- 
ceived, but  how  he  did  not  show,  and  that  such  note  was  discounted, 
and  afterwards  renewed,  with  the  knowledge  and  consent  of  the  board. 
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In  corroboration  of  the  government's  contention,  it  was  shown  that 
the  aggregate  of  these  five  overdraft  checks,  viz.,  $15,650,  less  a  check 
for  $4,650,  dated  January  31,  1903,  given  by  Brock  to  the  bank,  made 
(making  allowance  for  $90  discount)  the  exact  amount  of  the  note, 
viz.,  $11,090.  It  was  also  shown  that  on  the  stub  of  defendant's  check 
book,  opposite  his  check  of  $4,660,  so  given  as  above,  the  defendant  had 
entered,  "On  ac.  checks  in  drawer.  Silk  Lk,  Sup.  and  1st  Ph.  $4,650," 
which  entries  were  alleged  to  refer  to  the  overdraft  checks  above  noted. 
Now,  it  is  apparent  that  if  the  jury  found  these  checks  were  not  tem- 
porary advances  for  customers,  but  were  overdrafts  by  the  defendant 
himself  and  made  without  sanction,  that  they  were  carried  as  cash  in  the 
drawer  and  were  finally  taken  up  by  the  discount  of  an  unauthorized 
note,  they  were  warranted  in  finding  that  in  making  these  overdrafts 
defendant  had  willfully  misapplied  tiie  funds  of  the  bank  of  which  he 
was  cashier.  This  the  jury  has  done,  and  we  are  clear  it  was  the  duty 
of  the  court  below,  under  the  proofs,  to  deny  the  request  of  the  de- 
fendant for  a  peremptory  entry  of  a  verdict  of  not  guilty. 

Further,  we  find  no  error  in  the  action  of  the  court  in  excluding  the 
account  of  Ross,  Morgan  &  Co.  From  the  colloquy  that  followed  its 
offer,  it  appears  defendant  desired  its  introduction  for  the  twofold  pur- 
pose of  showing  his  account  with  that  firm  was  not  a  speculative  one 
and  that  he  was  a  man  of  means,  the  owner  of  the  collateral  stocks 
which  the  account  embraced.  It  will  be  noted  that  the  objection  made 
was  to  the  account,  standing  alone,  but  not  if  properly  proven.  This 
we  may  fairly  infer  from  the  statement  of  the  district  attorney : 

"If  my  friend  wanted  to  make  use  of  it  [the  account],  let  him  call  the  wit- 
ness, and  aefe  questions,  and  identify  it  in  the  proper  and  regular  way,  80  that 
we  should  have  an  opportunity  to  cross-examine." 

There  was  no  oflfer  to  do  this,  and  the  court  then  held  the  account 
was  not  competent,  and  added : 

"I  want  it  distinctly  understood  that  I  am  ruling  on  the  account  itself, 
considered  as  an  instrument  of  evidence  offered  now  as  a  piece  of  paper.*' 

There  was  no  error  in  this  ruling.  There  was  no  offer  to  further 
prove  it,  to  show  that  defendant  was  the  owner  of  the  securities 
which  it  embraced,  or  even  that  they  still  remained  in  the  broker's 
hands.  But,  apart  from  this,  the  court  in  its  charge  forcibly  and  clear- 
ly placed  before  the  jury  as  uncontroverted  facts  all  that  defendant  now 
contends  they  might  have  inferred  from  this  account  In  other  words, 
while  it  excluded  the  account  as  not  sufficiently  proven,  it  gave  the 
defendant  the  benefit  of  all  and  more  than  all  that  was  oflFered  to  be 
proved  by  it     In  charging,  the  court  said: 

*'It  is  quite  clear  from  the  testimony  that  the  defendant  was  not  engaged  in 
q;)eculative  purchases  of  stoclc  during  this  period.  There  is  no  evidence  that 
he  was  buying  or  selling  any  stocks  at  that  time.  He  had  an  account  with  the 
brokers,  Ross,  Biorgan  &  Co.,  which  he  was  protecting.  I  do  not  clearly  under- 
stand what  the  nature  of  that  account  was,  but,  as  near  as  I  can  make  out 
be  owed  this  firm  some  money ;  upon  what  account  does  not  appear,  as  I  recair 
the  testimony ;  that  he  had  put  up  with  them  a  certain  amount  of  collateral  for 
the  protection  of  that  loan,  and  from  time  to  time,  on  two  or  three  occasions — 
I  do  not  remember  exactly  how  many,  but  two  or  three  occaslons^these  securl- 
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ties  that  were  xxp  as  collateral  depreciated,  some  of  them  at  least,  and  he 
was  called  upon  to  put  up  some  money  in  order  to  protect  the  loan.  There 
were  no  specolative  purchases  or  sales  of  stocks  during  this  period.  That  is 
quite  clear." 

After  careful  consideration,  we  find  no  error,  and  the  judgment  of 
the  District  Court  must  be  affirmed. 


049  Fed.  17«.) 

In  re  JACOB  BERRY  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    October  11,  190a) 

No.  274. 

Barkbuftct— Reoovebt  or  Pledge— Tbansactioits   Between  Stogkbbokek 

AND  CUSTOMEB. 

A  deposit  of  securities  with  a  stockbroker  by  a  customer  as  margin,  and 
as  security  against  losses  in  stock  transactions,  under  an  agreement  which 
does  not  contemplate  a  sale  or  disposition  of  such  securities  by  the  broker 
except  in  the  event  of  losses,  constitutes  a  pledge,  and  does  not  create  the 
relation  of  debtor  and  creditor,  and  where  the  securities  have  not  been 
sold  by  the  broker  to  meet  marginal  requirements  prior  to  his  bankrupt- 
cy, they  may  be  recovered  by  the  pledgor  from  the  bankrupts  trustee. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 

See  147  Fed.  208,  77  C.  C.  A.  434 ;  146  Fed.  623. 

J.  M.  Rosenberg,  for  petitioners. 

R.  L.  Sweezey,  Graham  Sumner,  and  A.  W.  Putnam,  for  respond- 
ents. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  a  petition  by  the  trustees  in 
bankruptcy  of  Jacob  Berry  &  Co.  to  review  an  order  of  the  bankruptcy 
court,  awarding  to  various  claimants  of  the  bankrupts  certain  securi- 
ties, or  the  proceeds  thereof,  in  the  possession  of  the  trustees.  Jacob 
Berry  &  Co.  were  stockbrokers,  and  the  claimants  were  severally  cus- 
tomers of  the  firm. 

Upon  the  general  question  whether  the  relation  between  customer 
and  stockbroker  under  the  ordinary  contract  for  a  speculative  pur- 
chase of  stock  is  that  of  pledgor  or  pledgee,  we  are  in  accord  with  the 
decision  of  the  court  below,  and  have  recently  decided  that  such  a  re- 
lation does  exist  in  Richardson,  Trustee,  v.  Shaw  ct  al.,  77  C.  C.  A. 
643, 147  Fed.  659. 

The  claimants  of  the  pledged  stock  in  this  case  are  not  seeking  to  fol- 
low into  the  hands  of  the  trustees  in  bankruptcy  the  proceeds  of  stock 
purchased  for  them  by  the  brokers;  but  are  seeking  the  proceeds  of 
stocks  which  they  had  deposited  with  the  brokers  upon  opening  an  ac- 
count, or  in  the  course  of  dealings,  for  speculative  purposes.  The  con- 
tract between  them  and  the  brokers  is  found  in  the  receipt  delivered  to 
each  one  of  them  by  the  brokers  at  the  time  of  deposit,  and  is  illustrat- 
ed by  the  receipt  of  Mrs.  Taggart,  which  reads  as  follows : 

"Sep.  14,  1904. 

"Received  from  Anna  D.  Taggart  83  shs  U.  S.  Steel  pfd  No.  A30563-C15546. 
The  same  to  be  a  general  deposit,  and  this  receipt  Is  given  and  received  with 
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the  matnal  understanding  that  Jacob  Berry  &  Co,  may  hold  the  same  as  mar- 
gin and  as  security  for  or  apply  the  deposit  In  part  payment  of  or  on  account 
of  losses  or  any  other  transactions  in  the  purchase  or  sale  of  stocks,  bonds,  se- 
curities, or  commodities  made  by  them  for  your  account 

"This  receipt  Is  given  and  received  upon  the  further  understanding  and 
agreement  In  consideration  of  Jacob  Berry  &  Ck).  executing  such  orders  for 
the  purchase  or  sale  of  stocks,  bonds,  securities  or  commodities  as  may  be 
given  to  them  in  writing,  orally,  by  telegraph  or  telephone;  that  the  said 
Jacob  Berry  &  Co.  may  repledge,  rehypothecate  or  loan  any  or  all  of  said 
stodLB,  bonds,  securities  or  commodities  held  by  them. on  account  thereof  as 
margin  or  otherwise ;  may  substitute  similar  stock,  bonds,  securities  or  com- 
modities therefor,  and  that  said  Jacob  Berry  &  O).  may,  without  notice  upon 
the  approximate  exhaustion  of  margin  sell,  or  buy  as  the  case  may  be,  any 
stocks,  bonds,  securities  or  commodities  bought  and  sold  or  held  by  them  as 
collateral,  or  margin,  or  otherwise,  and  that  in  case  of  contracts  for  future 
delivery  that  said  Jacob  Berry  &  Ck).  may  close  the  same  by  purchase  or  sale, 
as  the  case  may  be,  without  notice,  provided  however,  that  such  purchases  or 
sales  may  be  made  upon  the  consolidated  Stock  and  Petroleum  Exchange  of 
New  York,  the  New  York  Stock  Exchange,  the  CJhicago  Board  of  Trade,  or  in 
any  other  E2xchange  in  the  city  of  New  York  where  such  stodu,  bonds,  securi' 
ties,  or  conmiodlties  are  dealt  in. 

''Na  A30563-33  Shs. 

'Vo.  015546-50  Shs. 

"Geo.  M.  Davis,  Mgr." 

The  question  upon  which  the  rights  of  the  parties  really  depends  is 
whether  the  relation  of  pledgor  and  pledgee  is  created  between  client 
and  stockbroker  by  a  deposit  of  this  character,  or  whether  such  a  de- 
posit is  not  in  eflfect  a  release  of  the  client's  title  to  the  security  to 
the  broker  which  creates  the  relation  of  creditor  and  debtor.  If  the 
dq)osit  is  to  be  regarded  as  a  deposit  of  money,  the  broker  is  implied- 
ly authorized  to  sell  the  stock  and  credit  the  proceeds  to  the  client  in 
account  If  it  is  deposited  merely  as  security,  the  relation  of  pledgor 
and  pledgee  certainly  continues  until  losses  arise  which  justify  a  sale 
of  the  stock.  In  the  present  case  the  brokers  did  not  sell  the  securities 
deposited  bv  the  several  claimants  to  meet  marginal  requirements  on 
account  of  losses,  but  hypothecated  them  in  a  lump  to  obtain  a  loan  to 
themselves. 

It  will  be  observed  that  the  contract  contains  two  distinct  provisions : 
One  relating  to  the  deposited  stock,  and  the  other  relating  to  the  stocks, 
securities,  etc,  which  the  brokers  are  to  purchase  or  sell  for  the  client. 
It  is  the  latter  alone  that  the  brokers  "may  repledge,  rehypothecate,  or 
loan,"  when  held  by  them  as  margin  or  otherwise.  As  to  the  deposited 
stock,  they  "may  hold  the  same  as  margin  and  as  securit)r"  for  losses 
on  any  transaction,  or  may  apply  it  in  part  payment  of  or  on  account  of 
such  losses.  If  money  had  been  deposited  instead  of  the  securities,  it 
would  ordinarily  have  been  credited  on  account  to  the  clients  and  stood 
as  a  margin  against  losses ;  and  as  to  any  balance  in  the  brokers'  hands 
at  any  time  the  clients  would  have  been  merely  creditors.  If  the  securi- 
ties had  been  deposited  under  a  stipulation  in  the  contract  that  they 
should  stand  as  a  margin  for  a  specific  sum,  perhaps  the  same  legal 
consequences  would  have  attended  the  transaction.  But  there  is  noth- 
ing in  terms,  nor  as  we  think  by  implication,  which  suggests  that  the 
parties  conterr^)lated  any  sale  of  the  deposited  stock  to  the  brokers, 
or  any  sale  or  disposition  of  it  by  the  brokers  except  in  the  event  of 
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losses  of  the  client,  approximately  exhausting  the  marginal  require- 
ment. 

The  order  under  review  is  affirmed,  with  costs  to  the  claimants- 
severally. 


(149  Fed.  nS.) 

In  re  GARRISON. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    December  4,  190G.) 

No.  68. 

1.  Bankbuptoy— Discharge— Destbuctiow  op  Books— Bubden  op  Proop. 

Act  Feb.  5,  1903,  c  487,  §  4,  32  Stat  797  [U.  S.  Comp.  St  Snpp.  1905,  p. 
684]  provides  that  a  bankrupt  sball  be  discharged  unless  he  has.  wltb 
Intent  to  conceal  bis  financial  condition,  destroyed,  concealed  or  failed  to^ 
keep  books  of  account  or  records  from  which  such  condition  might  be 
ascertained.  Held,  that,  where  a  creditor  seeks  to  prevent  a  discharge 
on  such  ground,  the  burden  is  on  him,  not  only  to  show  that  the  bank- 
rupt failed  to  keep  books  of  account,  but  that  his  omission  was  with  in- 
tent to  conceal  his  financial  condition. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  §  720.T 

2.  Same— Evidence. 

Wliere  a  bankrupt  residing  In  New  York  was  a  member  of  a  firm  doing 
business  in  Port  Huron,  Michigan,  the  failure  of  such  firm  to  keep  proper 
books  of  accoxmt,  and  the  bankrupt's  failure,  for  a  period  of  a  year,  dur- 
ing which  the  firm  did  business,  to  see  that  proper  books  were  kept, 
did  not  preclude  him  from  obtaining  a  discharge  for  failure  to  keep  proper 
books,  as  provided  by  Act  Feb.  5,  1903,  c.  487,  I  4,  32  Stat  797  [U.  S^ 
CJomp.  St  Supp.  1905,  p.  684]. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  appeal  from  an  order  of  the  District  Court  for  the  Southern  District 
of  New  York  confirming  the  report  of  a  referee  In  bankruptcy,  sittinsc  aff 
special  master,  which  recommended  that  the  bankrupt's  discharge  be  denied 
for  the  reason  that  the  creditor  who  opposed  his  discharge  had  established 
the  truth  of  the  second  specification  filed  by  him,  which  is  as  follows :  "Sec- 
ond, that  (the  bankrupt)  as  a  partner  and  a  member  of  the  firm  of  T.  W. 
Brown  &  Co.,  of  Port  Huron,  Michigan,  with  fraudulent  Intent  to  conceal  his 
true  financial  condition  and  in  contemplation  of  bankruptcy  failed  to  keep  any 
books  of  account  records  or  papers  from  which  his  true  financial  condition 
or  interest  in  said  business  might  be  ascertained."  The  petition  in  bankruptcy 
was  filed  and  the  petitioner  was  adjudged  a  Ulmkrupt  August  12,  1904.  The 
order  appealed  from  confirming  the  second  fifpecification,  and  refusing  a  dis- 
charge was  entered  December  1,  J905. 

J.  E.  Melick,  for  appellant. 
W.  L.  McCorkle,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  C.  J.  (after  stating  the  facts).  The  section  of  the  bank- 
ruptcy act  under  which  the  specification  was  filed  is,  as  amended  by 
the  act  of  1903,  as  follows: 

'The  judge  shall  hear  the  application  for  a  discharge,  and  such  proof 
and  pleas  as  may  be  made  in  opposition  thereto  by  parties  in  Interest  *  *  * 
and  discharge  the  applicant  unless  be  has  •  •  *  with  intent  to  conceal* 
his  financial  condition,  destroyed,  concealed,  or  failed  to  keep  books  of  ac> 
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count  or  records  from  which  such  condition  might  be  ascertained.**    Act  F^. 
!  5,  1903,  c  487,  §  4,  32  Stat  797  [U.  S.  CJomp.  St  Supp,  1905,  p.  684]. 

I  It  will  be  observed  that  in  order  to  establish  the  second  specifica- 

tion it  was  necessary,  under  the  amended  law,  to  prove  two  proposi- 
tions: First,  that  the  bankrupt  had  failed  to  keep  books  of  account, 
and,  second,  that  his  omission  to  do  so  was  with  intent  to  conceal 
his  financial  condition.  Upon  both  of  these  propositions  the  burden  was 
upon  the  opposing  creditor  to  prove  his  allegations  by  convincing 
proof.  In  re  Com  (D.  C.)  106  Fed.  143;  In  re  Gaylord  (D.  C.) 
Id.  833;  In  re  McGum  (D.  C.)  102  Fed.  743. 

The  finding  against  the  bankrupt  is  based  principally  upon  his 
answer  that  it  was  impossible  to  get  at  a  correct  statement  of  the 
condition  of  T.  W.  Brown  &  Co.,  for  the  reason  that  the  books  kept 
by  Brown  and  his  bookkeeper  at  Durand  and  Port  Huron,  Michigan, 
are  so  "unintelligent"  that  they  do  not  g^ve  the  necessary  informa- 
tion regarding  the  status  of  the  firm. 

The  brief  of  the  opposing  creditor  contains  many  accusations  of 
fraud  and  misconduct  on  the  part  of  the  bankrupt  which  cannot  be 
considered  here,  for  the  reason  that  they  were  presented  by  twelve 
specifications,  other  than  the  second,  which  were  all  found  in  favor  of 
the  bankrupt,  no  appeal  having  been  taken  by  the  creditor. 

We  are  now  concerned  with  the  single  proposition,  should  the 
bankrupt,  who  resided  and  transacted  business  in  the  city  of  New 
York,  be  refused  a  discharge  because  the  books  of  the  firm  of  T.  W. 
Brown  &  Co.,  of  which  the  bankrupt  was  a  partner,  were  improperly 
kept  at  Durand  and  Port  Huron,  Michigan,  by  Brown  and  his  book- 
keeper? The  firm  of  T.  W.  Brown  &  Co.  was  formed  in  1902  and 
continued  about  a  year,  the  partners  being  Brown,  Jean,  and  the 
bankrupt,  who  was  to  have  one-third  of  the  profits  if  the  business 
succeeded;  in  fact  it  was  conducted  at  a  loss.  The  firm  was  trans- 
acting a  small  business  in  buying  butter,  eggs  and  poultry  in  Michigan 
and  shipping  them  to  Jean,  Garrison  &  Co.,  in  New  York.  When 
Ae  firm  was  dissolved  its  liabilities  were  about  $2,700,  part  of  which 
was  paid.  The  books  were  kept  by  Brown  and  by  his  bookkeeper  at 
Port  Huron.  Three  or  four  of  the  books  were  sent  to  the  bankrupt 
and  the  ledger  was  produced  in  court.  He  never  saw  it  until  it  was 
shipped  to  New  York  and  had  nothing  to  do  with  it  or  any  of  the 
books  of  Brown  &  Co.  When  asked  why  it  was  that  he  did  not 
have  some  knowledge  of  the  manner  in  which  the  books  were  kept 
the  bankrupt  answered : 

"Simply  because  this  concism  was  operating*  in  Michigan  a  thousand  miies 
away,  and  I  trusted  to  the  honesty  of  T.  W.  Brown  to  handle  the  books  and 
the  affairs  of  the  company  out  there  right  and  malce  us  money  out  of  it" 

Granting  that  his  conduct  in  not  keeping  a  closer  watch  upon  the 
business  at  Port  Huron  was  careless  and  even  reprehensible,  we  fail 
to  see  how  it  can  be  said  that  he  failed  to  keep  proper  books  showing 
Ae  condition  of  a  firm  whose  business  was  conducted  by  one  of  the 
partners  in  a  distant  state  and  whose  books  were  never  under  his 
control  during  the  short  life  of  the  partnership.  It  would  seem  a  suf- 
ficient answer  to  the  charge  against  him  to  show  that  he  never  saw  the 
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books,  did  not  keep  them  or  direct  their  keeping  and,  having  con- 
fidence in  his  partner,  supposed  that  the  business  was  being  properly 
conducted. 

But  there  is  still  greater  difficulty  in  establishing  the  second  in- 
gredient of  the  charge,  viz.,  the  intent  to  conceal  the  bankrupt's 
financial  condition.  Conceding,  for  the  moment,  that  he  knew  of  the 
inadequate  and  improper  booUceeping  at  Port  Huron  it  is  not  easy  to 
perceive  how  the  bankrupt's  interests  were  in  any  manner  subserved 
by  such  bookkeeping.  The  bankrupt  would  hardly  connive  at  a 
system,  or  lack  of  system,  which  threw  his  affairs  into  inextricable 
confusion  and  concealed  the  true  state  of  affairs  not  from  his  creditors 
but  from  himself.  If  any  one  were  to  be  benefited  by  imperfect  books 
it  would  be  Brown  and  not  the  bankrupt 

Furthermore,  the  character  of  the  business,  the  bankrupt's  small 
interest,  if,  indeed,  he  had  any  individual  interest  therein,  the  short 
duration  of  the  partnership,  the  difficulty  of  personal  supervision  of 
its  affairs,  the  improbability  that  the  bankrupt,  residing  in  New  York, 
would  attempt  to  conceal  the  details  of  the  comparatively  insig- 
nificant branch  of  tiie  business  transacted  in  Michigan  and  the  seem- 
ing lack  of  motive  for  the  fraudulent  conduct  attributed  to  him,  lead 
us  to  the  conclusion  that  the  charge  against  him  has  not  been  sus- 
tained. 

The  order  is  reversed,  with  costs,  and  the  cause  is  remanded  to  the 
District  Court  with  instructions  to  grant  the  discharge. 


a49  Fed.  18a) 

INTERNATIONAL  &  Q.  N.  B.  CX>.  et  al.  V.  HOTLB. 

(Oircait  Court  of  Appeals,  Fifth  Circuit    Noyeinber  29,  1900.) 

No.  1^75. 

RncoTAL  or  Causb»— Want  or  Jubisdiotioxt  or  Federal  Coubt— Dirrr  to 
Rkmaxtd. 

Tlie  removal  by  one  of  two  joint  defendants  of  a  cause  which  was  not 
removable  because  of  the  absence  of  a  separable  oontrovergy  does  not 
give  the  federal  court  Jurisdiction,  and  the  cause  should  be  remanded 
at  any  stage,  at  the  instance  of  any  party  cht  on  the  courf  s  own  motion; 
whenever  such  fact  appears. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  42,  Removal  of  Causes* 
SS  218,  219.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  tiie  Western 
District  of  Texas. 

J.  D.  Guinn  and  Waller  S.  Baker,  for  plaintiflfs  in  erron 
Allan  D.  Sanford,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  defendant  in  error,  S.  C.  Hoyle,  a  resident 
citizen  of  San  Antonio,  Bexar  county,  Tex.,  filed  this  suit  in  the  dis- 
trict court  of  Robertson  county,  Tex.,  against  the  plaintiffs  in  error, 
the  International  &  Great  Northern  Railroad  Company  and  the  Pull- 
man Palace  Car  Company,  to  recover  $5,000  on  account  of  alleged 
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personal  injuries  inflicted  upon  his  wife,  Mabel  A.  Hoyle,  on  or  about 
the  19th  day  of  C|:tober,  1903,  resulting  from  the  alleged  negligence 
of  the  plaintiffs  in  error  in  failing  to  stop  their  train  at  the  regular 
stopping  place  in  Heame,  Tex.,  and  causing  her  to  disembark  and 
walk  to  the  depot  at  Heame,  an  alleged  distance  of  about  half  a  mile. 
The  plaintiff  in  error  the  International  &  Great  Northern  Railroad 
Company  answered  in  the  district  court  of  Robertson  county  by  gen- 
eral exception,  general  denial,  contributory  negligence  upon  the  part 
of  Mabel  A.  Hoyle ;  and  answered,  further,  that  it  was  not  guilty  of 
negligence,  and  that,  if  any  one  was,  the  employes  of  the  Pullman 
Company  were,  and  prayed  for  a  recovery  over  against  the  Pullman 
Company  if  judgment  should  be  rendered  against  it.  The  plaintiff 
m  error  the  Pullman  Company  answered  by  general  exception  and 
general  denial,  and  thereafter,  by  petition  and  bond  duly  filed,  removed 
8iis  cause  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Texas,  at  Waco,  Tex.  Bo^  plaintiffs  in  error  repleaded 
in  the  Circuit  Court,  but  there  was  no  material  change  in  the  answer 
of  the  International  &  Great  Northern  Railroad  Company.  Judgment 
was  rendered  in  favor  of  the  defendant  in  error  against  both  plaintiffs 
in  error  on  the  18th  day  of  November,  A.  D.  1905,  for  $2,300,  interest 
and  costs. 

Plaintiffs  in  error  filed  separate  motions  for  a  new  trial.  The  mo- 
tion for  new  trial  as  filed  by  the  plaintiff  in  error  the  International  & 
Great  Northern  Railroad  Company  raises  succinctly  the  sole  question 
raised  by  tiiis  plaintiff  in  error — ^that  is,  that  the  petition  filed  in  the 
state  court  by  S.  C.  Hoyle,  the  defendant  in  error,  against  the  plain- 
tiflFs  in  error,  did  not  present  distinct  and  separate  causes  of  action, 
one  of  which  was  against  the  railroad  company  and  the  other  against 
the  Pullman  Company,  but  embraced  a  single  cause  of  action  and  a 
single  ground  of  relief — ^and  it  is  urged  in  this  motion  for  a  new  trial 
that  the  judgment  be  vacated  and  the  cause  be  dismissed  or  remanded 
to  the  state  court  for  the  want  of  jurisdiction  in  the  honorable  Circuit 
Court.  The  court  overruled  the  motion  of  plaintiff  in  error  the  Inter- 
national &  Great  Northern  Railroad  Company,  and  it  duly  excepted 
in  open  court,  and  tendered  its  bill  of  exception  to  the  court,  which 
was  signed  and  sealed  by  the  court.  The  judge  signing  the  bill  said 
in  explanation: 

''When  the  cause  was  called  for  trial,  the  oourt  remarked  to  cotmsel  that 
the  caose  was  not  removable,  and  suggested  that  a  motion  to  remand  be 
made.  Counsel  for  plaintiff  retired  to  consult  and  determined  that  they 
would  not  make  the  motion.  Ck)un8el  for  railroad  company  was  also  pres^ 
ent  and  failed  to  make  a  motion  to  remand.  The  cause  went  to  trial  and 
judgment,  and  after  judgm^it  the  railroad  company  submitted  a  motion  to 
remand  to  the  state  court,  which,  under  the  circumstances,  the  court  over- 
niled." 

The  suit  as  originally  brought  in  the  state  court  presented  only  one 
cause  of  action,  and  there  was  no  separable  controversy  of  which  either 
defendant  could  avail  itself  for  purposes  of  removal.  See  Wilson  v. 
Oswego  Township,  151  U.  S.  66,  14  Sup.  Ct.  259,  38  L.  Ed.  70 ; 
Brown  v.  Trousdale,  138  U.  S.  396,  11  Sup.  Ct  308,  34  U  Ed.  987; 
Torrcnce  v.  Shedd,  144  U.  S.  530, 12  Sup.  Ct  726,  36  U  EA  528 ;  Pow- 
79C.C.A.— 9 
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ers  V.  Chesapeake  &  Ohio  Ry.  Co.,  169  U.  S.  97,  18  Sup.  Ct  264,  42 
L.  Ed.  673.  It  follows  that  the  suit  was  not  remo\lible  to  the  United 
States  Circuit  Court  and  that  court  acquired  no  jurisdiction. 

The  want  of  jurisdiction  of  the  court  below  can  be  assigned  as  error 
by  any  plaintiff  in  error,  although  he  provoked  the  removal  in  question. 
See  Capron  v.  Van  Noorden,  2  Cranch,  126,  2  L.  Ed.  229 ;  The  Dred 
Scott  Case,  19  How.  393-440,  15  L.  Ed.  691 ;  Railway  Co.  v.  Swan, 
111  U.  S.  379-383,  4  Sup.  Ct.  610,  28  L.  Ed.  462.  And  this  court  will 
on  its  own  motion  notice  the  absence  of  jurisdiction  in  the  court  be- 
low. Jackson  v.  Ashton,  8  Pet.  146,  8  L.  Ed.  898 ;  Chapman  v.  Barney, 
129  U.  S.  681,  9  Sup.  Ct  426,  32  L.  Ed.  800;  Mattingly  v.  N.  W. 
Virginia  Railroad,  158  U.  S.  67,  15  Sup.  Ct.  725,  39  L.  Ed.  894,  and 
cases  there  cited. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  set  aside  the  verdict  and  remand  the 
cause  to  the  state  court  from  which  it  was  removed,  the  costs  of  this 
court  to  be  paid  by  the  Pullman  Palace  Car  Company. 


a40  Fed.  182.) 

PRESSED  STEEL  CAR  CO.  T.  STEEL  CAR  FORGE  CO. 

(Circuit  Court  of  Appeals.    Third  Circuit    December  31,  1906.) 

No.  3a 

1.  Tbial— Vebdiot— Form. 

A  verdict  that  "we  the  jury  In  the  above  case  sustain  the  validity  of  the 
contract  sued  upon,  and  fix  the  damages  at  tai  dollars,"  was  fatally  de- 
fective and  insufficient  to  sustain  a  judgment 

2.  Same— Amendment. 

Such  verdict  was  hicapable  of  amendment  after  the  separation  of  the 
Jury. 

3.  Judgment— Entry  Nttno  Pbo  Tuno— Power  of  Clerk. 

Where  the  clerk  neglected  to  enter  Judgment  pursuant  to  the  direction 
of  the  court  during  the  term,  he  had  no  power  thereafter  to  enter  Judg^- 
m^it  nunc  pro  tunc 

4.  Same— Entry— Omission— Court  Rules. 

Circuit  Court  rule  16,  providing  that  where  Judgment  shall  be  omitted 
to  be  entered  on  a  verdict  It  shall  be  considered  as  entered  on  the  last 
day  of  the  term.  Is  applicable  only  to  a  verdict  which  Is  sufficl^it  to  sup- 
port a  Judgment 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Charles  Gibbs  Carter  and  James  H.  Beal,  for  plaintiff  in  error. 
George  B.  Gordon,  for  defendant  in  error. 

Before  DALLAS,  Circuit  Judge,  and  BRADFORD  and  LAN- 
NING,  District  Judges. 

BRADFORD,  District  Judge.  It  appears  from  the  transcript  of 
record  that  the  Steel  Car  Forge  Company,  the  defendant  in  error, 
brought  an  action  of  assumpsit  in  the  circuit  court  of  the  United  States 
for  Sie  Western  district  of  Pennsylvania  against  the  Pressed  Steel 
Car  Company,  the  plaintiff  in  error,  to  recover  damages  for  alleged 
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breach  of  contract.    There  was  a  jury  trial,  resulting  in  the  following 
finding,  June  15,  1905 : 

"We  the  Jury  in  the  above  case  sustain  the  validity  of  the  contract  sued 
opon  and  fix  the  damages  at  ten  dollars.'' 

^  motion  for  a  new  trial  was  made  by  the  defendant,  June  20,  1905, 
and  was  denied  as  appears  from  the  following  record  entry : 

"And  now,  to  wit,  June  30th,  1905,  no  reasons  having  been  filed  in  support 
of  the  motion  for  a  new  trial,  the  motion  is  overruled  and  the  clerk  is  directed 
to  enter  Judgment  Per  Curiam." 

Notwithstanding  the  direction  of  the  court  below,  the  transcript 
of  record  does  not  disclose  that  any  judgment  was  entered  in  the 
case,  and  during  the  hearing  in  this  court  the  attention  of  counsel  was 
called  to  that  fact.  Since  that  time  both  parties  through  their  coun- 
sel of  record  have  presented  a  petition  to  this  court  setting  forth  in 
substance,  among  other  things,  that  the  clerk  of  the  court  below  did 
not  enter  judgment  as  he  had  been  directed  to  do;  that  judgment 
customarily  is  entered  in  the  western  district  of  Pennsylvania  after 
die  denial  of  a  motion  for  a  new  trial  by  adding  the  words  "and 
judgment  on  the  verdict";  that  the  neglect  of  the  clerk  to  "enter 
judgment  on  the  verdict  was  not  known  to  either  of  the  parties  in  this 
case  until  attention  was  called  thereto  by  this  court  during  the  argu- 
ment of  the  case";  that  according  to  the  rules  and  practice  of  the 
court  below  the  "verdict  in  this  case  has  the  same  force  and  effect  as 
though  judgment  had  been  entered  as  of  the  last  day  of  the  term" ; 
that  the  clerk  of  the  court  below,  when  his  attention  was  called  to  the 
omission  to  enter  judgment,  made  a  minute  upon  the  court  docket 
as  set  forth  in  his  certificate  attached  to  the  petition ;  and  that  it  was 
within  the  power  of  the  court  below  "to  enter  judgment  nunc  pro  tunc, 
even  after  the  expiration  of  the  term".  The  certificate  of  the  clerk, 
cntided  in  the  case,  under  the  seal  of  the  court  and  dated  December 
5, 1906,  is  to  the  effect  that  the  following  is  a  true  and  correct  copy 
from  the  record,  namely : 

"And  now,  December  5th,  1906,  judgment  is  hereby  entered*  upon  the  ver- 
dict nunc  pro  tunc  as  of  Noveml>er  11th,  1905,  being  the  last  day  of  the  term 
in  which  the  verdict  was  rendered,,  in  accordance  with  the  opinion  of  the 
Court  filed  on  the  30th  day  of  June,  1905,  and  Rule  16  of  this  Court,  and  the 
stipulation  of  counsel  for  plaintiff  and  defendant  duly  filed.*' 

Rule  16  of  the  court  below  is  stated  in  the  petition  to  be  as  follows : 

'Motions  for  new  trials  and  in  arrest  of  Judgment  and  to  take  off  a  non- 
•nit  must  be  made  within  four  days  after  the  verdict  or  entry  of  nonsuit, 
and  motions  for  new  trials  must  be  made  notwithstanding  points  have  been 
regerved  within  the  time  limited  above.  In  all  these  cases,  the  reasons  reduced 
to  writing,  shall  be  filed  of  record.  Where  Judgment  shall  be  omitted  to  be 
entered  upon  a  verdict  it  shall  be  considered  as  entered  upon  the  last  day 
of  the  teruL" 

The  prayer  of  the  petition  is  as  follows: 

^'Toor  petitiiHiers  therefore  pray  this  Honorable  Court  to  make  an  order 
amendhig  the  record  in  this  Court  in  accordance  with  the  minute  made  in  the 
«mrt  below,  as  is  set  forth  in  the  certificate  of  the  clerk  attached  hereto, 
and  that  your  Honors  will  direct  a  writ  of  certiorari  to  bring  up  the  record 
o(  the  Judgment  in  the  court  below,  or,  if  necessary,  issue  a  special  remit- 


Digitized  by  VjOOQIC 


132  79  C.  C.  A.  BEP0RT8. 

titur  sending  the  record  down  to  the  court  below  for  amendment,  and  then 
a  special  certiorari  bringing  It  back  to  this  Court,  or  that  this  Court  should 
take  such  otlier  action  as  may  to  this  Court  seem  the  proper  practice,  and 
that  your  Honorable  Court  should  then  proceed  to  determine  and  dispose  of 
this  case." 

The  prayer  of  the  petition  clearly  must  be  denied.  The  finding  that 
"we  the  jury  in  the  above  case  sustain  the  validity  of  the  contract 
sued  upon  and  fix  the  damages  at  ten  dollars"  was  fatally  defective  and 
after  the  separation  of  the  jury  incapable  of  amendment.  It  was  an 
anomaly  in  an  action  at  law.  It  could  not  by  any  possibility  warrant 
the  entry  of  judgment  upon  it;  for  it  was  a  mere  nullity.  Nor  does 
the  petition  show  that  any  judgment  was  entered  upon  it  It  admits 
that  the  clerk  neglected  to  enter  judgment  pursuant  to  the  direction 
of  the  court  given  June  30,  1905.  In  undertaking  "of  his  own  motion" 
to  enter  judgment  nunc  pro  tunc  December  5,  1906,  on  the  finding  of 
the  jury,  the  clerk  transcended  his  authority,  and  what  purports  to  be 
a  judgment  is  without  effect  and  absolutely  void.  The  claim  that 
by  virtue  of  rule  16  "the  verdict  in  this  case  has  the  same  force  and 
effect  as  though  judgment  had  been  entered  as  of  the  last  day  of  the 
term"  does  not  help  the  petitioners.  Certainly  if  judgment  had  been 
entered  on  the  last  day  of  the  term  on  the  "verdict"  it  would  have 
had  nothing  to  support  it.  But,  further,  rule  16  is  either  self -execut- 
ing or  not.  If  it  be  not  self-executing  admittedly  no  judgment  was 
entered  or  to  be  considered  as  entered  during  the  term  when  the  jury 
made  its  finding.  If,  on  the  other  hand,  the  rule  be  self-executing  it 
can  have  application  only  to  verdicts  capable  of  supporting  judg- 
ments. This  conclusion  necessarily  results  from  the  provision  that 
"where  judgment  shall  be  omitted  to  be  entered  upon  a  verdict,  it 
shall  be  considered  as  entered  upon  the  last  day  of  the  term."  There 
is  thus  no  ground  on  which  it  would  be  proper  to  grant  the  prayer 
of  the  petition ;  and,  as  no  judgment  is  disclosed,  this  court  is  without 
authority  on  this  writ  of  error  to  consider  the  merits.  The  dismissal 
of  the  writ  of  error  may  not,  in  view  of  the  fact  that  in  legal  con- 
templation there  is  neither  judgment  nor  verdict  in  the  court  below, 
necessarily  prevent  the  doing  of  justice  between  the  parties  through  a 
new  trial.  Of  course,  we  are  not  to  be  understood  as  expressing  a 
definite  opinion  on  this  point,  as  it  is  properly  cognizable  by  the  court 
below.  For  the  reasons  given  this  writ  of  error  must  be  dismissed 
with  costs,  and  it  is  so  ordered. 


(149  Fed.  184.) 

STANDARD  PLUNGER  ELEVATOR  CO.  v.  BRUMLEY  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    December  5^  1906.) 

No.  83. 

L  Pbincipal  and  Agent— Compensation— Actions— Value  of  SEsviCBa— Ev- 
idence. 

Where,  in  an  action  for  services  under  an  alleged  express  contract  to 
pay  10  per  cent  of  the  price  of  certain  sales  of  machinery  made  by  plain- 
tiff, defendant  denied  the  contract  as  alleged,  and  averred  that  the  agree- 
ment provided  for  a  much  smaller  compensation,  evidence  as  to  the  rea* 
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sonable  value  of  plaintifTs  services  was  admissible  as  bearing  on  the 
question  as  to  which  agreement  was  made. 

2.  Same— Payment— TnfE. 

Where,  in  an  action  for  agents'  commissions  on  sales  of  machinery,  the 
oral  contract  sued  on  did  not  provide  as  to  the  time  when  the  amounts 
claimed  should  be  payable,  evidence  as  to  the  time  usually  fixed  for  the 
payment  of  similar  conmiissions  was  admissible. 

8.  Save— QuEsnoxT  fob  Juby. 

Where,  In  an  action  for  agents'  services  in  the  sale  of  certain  machin- 
ery, plaintiffs  claimed  for  additional  services  rendered  to  defendants  In 
the  performance  of  certain  contracts  outside  their  general  oral  contract 
of  ag^icy,  whether  such  extra  services  were  incident  to  such  contract  or 
whether  they  were  independent  thereof  was  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 
See  144  Fed.  713. 

William  Metcalf,  Jr.,  for  plaintiff  in  error. 
Joseph  A.  Langfitt,  for  defendants  in  error. 

Before  DAIXAS  and  GRAY,  Circuit  Judges,  and  LANNING,  Dis- 
trict Judge. 

GRAY,  Circuit  Judge.  The  original  suit  in  this  case  was  brought 
in  the  court  of  common  pleas  for  Allegheny  county,  in  the  state  of 
Pennsylvania,  and  removed  upon  petition  of  the  defendant,  on  the 
ground  of  diverse  citizenship,  to  the  Circuit  Court  of  the  United  States 
for  the  Western  district  of  Pennsylvania. 

The  cause  of  action  was  the  alleged  violation  of  a  certain  oral  con- 
tract, the  terms  of  which,  as  set  out  in  plaintiffs'  statement  of  claim,  may 
be  summarized  as  follows : 

Plaintiffs  were  engaged  in  the  business  of  constructing  and  repair- 
ing elevators,  and  acting  as  agents  for  the  sale  of  elevator  machinery. 
The  defendant  was  also  engaged  in  the  manufacture  and  sale  of  eleva- 
tors, and  in  February,  1903,  entered  into  a  contract  with  the  plaintiffs, 
by  which  the  plaintiffs  undertook  to  sell  elevator  machinery  produced 
by  the  defendant,  and  were  to  receive  for  such  agency  and  sales  a  ten 
per  cent,  commission  on  the  amount  of  any  contracts  secured  by  said 
plaintiffs  for  said  defendant.  The  plaintiffs  aver  that,  in  pursuance  of 
said  contract,  four  specific  sales  of  defendant's  machinery  were  made  by 
ftem  to  four  different  purchasers,  aggregating  in  amount  $133,450, 
and  that  thereby  the  defendant  became  indebted  to  the  plaintiffs  for 
their  commission  of  ten  per  cent.,  as  aforesaid,  or  $13,345.  The  plain- 
tiflFs  aver  further  that  the  defendant  arranged  with  them  to  use  their 
place  of  business  as  headquarters  in  the  city  of  Pittsburgh,  and  induced 
and  employed  the  plaintiffs  to  assist  defendant  in  carrying  out  its  con- 
tracts, including  contracts  other  than  those  pertaining  to  the  sales  made 
by  plaintiffs,  and  that  said  contract  for  the  use  of  office,  and  for  assist- 
ance in  carrying  on  defendant's  general  business,  was  duly  performed 
by  said  plaintiffs  during  the  period  of  one  and  a  half  years ;  and  that 
said  services  "were  fully  worth  the  sum  of  $2,000  per  annum,  or  $3,000 
for  said  period."  This  latter  sum,  added  to  the  commissions  claimed, 
less  certain  credits,  aggregated  $13,960.30,  which,  with  interest  from 
January  1st,  1904,  is  the  amount  sought  to  be  recovered  in  the  suit 
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Defendant,  in  its  affidavit  of  defense,  denies  that  there  was  any 
contract  to  pay  plaintiffs  a  ten  per  cent,  commission  on  all  sales  secured 
by  them,  but  avers  that  the  agreement  as  to  compensation  for  plaintiffs' 
services  was,  that  the  same  should  be  arranged  between  the  parties  as 
to  each  particular  contract  which  plaintiffs  might  obtain,  until  a  written 
contract  could  be  agreed  upon  between  plaintiffs  and  defendant ;  that 
defendant  proposed  a  written  contract  to  plaintiffs,  but  they  refused  to 
accept  or  execute  the  same,  and  no  written  contract  was  ever  entered 
into  between  the  parties.  Defendant  denies  that  the  work  or  business 
of  the  agency  was  diligently  prosecuted  by  plaintiffs,  and  especially 
denies  that  a  certain  one  of  the  sales,  specified  by  plaintiffs  in  their 
statement  of  claim,  was  ever  made  by  said  plaintiffs,  but  was  in  fact 
made  by  the  defendant  itself,  and  that  as  to  the  other  three  sales  for 
which  commission  is  claimed  by  the  plaintiffs,  specific  agreements  were 
made  by  which  a  much  smaller  aggregate  amount  was  to  be  paid  to 
plaintiffs,  a  part  of  which  had  been  paid,  and  the  balance,  by  the  terms 
of  said  contracts,  had  not,  at  the  time  of  the  bringing  of  suit,  become 
due. 

On  the  issues  thus  made  under  the  pleadings,  the  case  was  tried 
and  submitted  to  the  jury,  and  a  verdict  rendered  for  about  one  half 
of  the  amount  claimed.  Bills  of  exception  were  allowed  and  signed  by 
the  trial  judge,  as  to  the  admission  of  certain  evidence,  and  three  of 
the  six  assignments  of  error  are  directed  to  such  admissions.  The  first 
and  third  assignments  of  error  relate  to  the  admission  of  the  testimony 
of  witnesses,  alleging  themselves  familiar  with  the  elevator  business, 
to  the  effect  that  the  customary  compensation  for  the  sale  of  elevator 
machinery  by  an  agent,  was  ten  per  cent.  The  objection  made  to  this 
testimony  is  that,  3ie  suit  being  one  on  an  express  contract,  evidence 
as  to  the  quantum  meruit  was  irrelevant,  it  being  assumed  that  no 
count  to  that  effect  was  contained  in  the  statement  of  claim.  This  ob- 
jection would  be  good,  if  the  special  agreement  as  to  the  compensation 
for,  or  value  of,  the  services  rendered,  were  not  controverted  by  the 
defendant  But  in  this  case  it  is  controverted,  and  a  different  special 
agreement  is  alleged,  providing  for  a  much  smaller  compensation  than 
that  claimed  under  the  contract  as  set  up  by  the  plaintiff.  In  such 
cases,  it  is  proper  for  either  party  to  prove  the  value  of  such  services, 
as  bearing  upon  the  issue  between  them,  and  the  probability  that  the  one 
or  the  other  agreement  was  made.  Barney  v.  Fuller,  133  N.  Y.  605,  30 
N.  E.  1007;  AlUson  v.  Homing,  22  Ohio  State,  138.  Upon  this 
ground,  the  testimony  objected  to  was  admitted  by  the  trial  judge. 
We  incline  to  think,  too,  that  the  statement  of  claim  contains  what, 
under  the  informal  pleading  sanctioned  by  the  Pennsylvania  practice, 
may  be  considered  a  quantum  meruit  count,  under  which,  of  course, 
the  testimony  would  be  admissible. 

The  second  assignment  covers  an  objection  made  to  the  admission 
of  testimony,  as  to  the  time  usually  fixed  for  the  payment  of  commis- 
sions in  the  matter  of  contracts  made  by  agents.  As  the  oral  contract 
set  out  in  the  statement  of  claim  covers  no  agreement  as  to  the  time 
when  the  commissions  claimed  should  be  payable,  evidence  on  this 
point  was  clearly  admissible,  and  was  a  matter  of  fact  to  be  dealt  with 
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by  the  jury  upon  the  evidence,  and  not  a  question  of  law  to  be  deter- 
mined by  the  court. 

The  fourth  assignment  of  error  objects  to  that  part  of  the  charge  of 
the  court  submitting  to  the  jury  the  question  as  to  the  propriety  of  the 
charge  of  $3,000  for  the  use  of  plaintiffs'  office  in  Pittsburgh,  and  com- 
pensation for  services  outside  of  their  agency,  rendered  during  the  peri- 
od stated.  We  think  the  court,  with  perfect  fairness,  submitted  it 
to  the  jury,  to  determine  whether  these  services  were  incident  to  the 
general  employment,  as  agent,  or  were  so  independent  thereof  as  to 
entitle  the  plaintiffs  to  claim,  under  a  quantum  meruit,  separate  com- 
pensation therefor.  It  is  to  be  remembered  that  the  contract  here  de- 
clared on  is  not  in  writing,  and  so  to  be  construed  by  the  court,  but  is 
an  oral  contract,  to  be  established  out  of  the  mouths  of  witnesses,  and 
its  existence,  scope  and  extent  are  facts  to  be  determined  by  the  jury. 
So  the  question,  whether  the  so-called  outside  services  of  plaintiffs 
were  incident  to  their  general  contract  of  agency,  or  were  rendered 
independently  thereof,  was  primarily  a  question  for  the  jury,  and  a 
careful  reading  of  the  evidence,  as  disclosed  in  the  record,  does  not 
convince  us  that  the  jury  would  not  be  justified  in  finding  this  point 
in  favor  of  the  plaintiffs.  It  is  to  be  noted,  too,  that  the  record  dis- 
closes no  request  to  the  court  for  binding  instructions  to  the  jury,  and 
consequently  no  exception  or  assignment  of  error  in  that  respect. 

The  fifth  and  sixfli  assignments  of  error  are  without  merit,  and 
require  no  discussion. 

The  charge  of  the  court,  on  the  whole,  was  entirely  fair  to  the  de- 
fendant, and  we  find  no  error  in  the  matters  referred  to  in  the  specifica- 
tions. 

The  judgment  below  is  therefore  affirmed. 


049  Fed.  187.) 

BOYD  T.  ARNOLD,  LOUCHEIM  &  CO.  et  al.  • 

(Circuit  Court  of  Appeals,  Fiftli  Circuit    December  15,  1906.) 

No.  1,594. 

BimauPTCT— AppEAii— Refebkb'8  Findings— Review, 

Where  an  application  for  a  bankrupt's  discbarge  was  heard  on  briefs 
and  the  report  of  a  referee  overruling  the  specifications  of  objection,  and 
the  referee's  findings,  so  far  as  they  were  disputed,  were  amply  supported 
by  the  testimony,  an  order  denying  the  application  will  be  reversed  on  ap- 
peal. 

[Ed.  Note. — ^Ai^al  and  review  in  bankruptcy  cases,  see  note  to  In  re 
Eggert,  43  C.  C.  A.  9.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Texas. 

D.  A.  Kelley,  for  appellant. 

J.  D.  Williamson,  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.    The  appellant  was  adjudged  bank- 
rupt on  his  voluntary  petition.    In  due  time  he  made  his  application 
•  Rehearhig  denied  January  15.  1907. 
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for  a  discharge.  Pursuant  to  a  general  order  of  the  bankruptcy  court 
authorizing  the  clerk  to  set  down  applications  for  discharge  for  hear- 
ing before  the  referee,  this  application  was  set  to  be  so  heard.  Notices 
were  sent  out  to  all  known  creditors,  and  in  due  time  certain  of 
them  filed  objections  to  the  granting  of  the  discharge,  specifying 
several  grounds,  originally  presented  and  afterwards  amended,  which 
sufficiently  appear,  without  specification  at  this  place,  in  the  extracts 
hereinafter  given  from  the  referee's  report.  Issues  thus  presented 
were  strenuously  litigated  before,  and  examined  fully  by,  the  referee; 
the  respective  parties  being  represented  by  able  counsel.  The  evi- 
dence, both  documentary  and  oral,  in  full  compass  and  minuteness, 
was  taken  and  brought  up  in  the  transcript  now  before  us.  We  do  not 
deem  it  necessary  to  review  it  in  detail.  It  is  accurately  summarized 
in  the  report  of  the  referee,  and  thereupon  he  made  his  findings  as 
follows : 

''From  the  foregoing  facts,  I  find  that  it  is  tme,  as  stated  in  specification 
of  objection  No.  1,  that  J.  W.  Boyd,  the  bankrupt,  has  an  interest  in  1,579 
acres  of  land  in  the  name  of  his  wife,  A.  F.  Boyd,  In  Ck>rye]l  comity,  Tex.,  but 
that  the  afiidavlt  to  the  schedules  in  which  this  is  not  set  out  as  a  part  of  his 
property  was  not  made  willfully  and  fraudul^itly,  nor  with  the  intention  of 
concealhig  such  interest  from  his  creditors.  It  is  true,  as  stated  in  specifica- 
tion of  objection  No.  2,  that  the  said  J.  W.  Boyd  has  an  interest  in  1,579  acres 
of  land  in  the  name  of  his  wife,  A.  F.  Boyd,  but  that  the  same  was  not  trans- 
ferred to  his  wife,  nor  procured  to  be  transferred  to  his  wife,  for  the  purpose 
of  defrauding,  hindering,  or  delaying  his  creditors.  I  find  that  it  is  true,  as 
charged  in  specification  of  objection  No.  3,  that  the  said  James  W.  Boyd  has 
an  interest  in  the  said  1,579  acres  of  land  in  the  name  of  his  wife,  A.  F.  Boyd, 
but  that  it  is  not  true  that  said  property  was  willfully  and  fraudulently  con- 
cealed from  his  trustee  in  bankruptcy  after  his  adjudication  herein.  I  further 
find  that  it  is  true,  as  stated  in  specification  of  objection  in  the  amended 
specification  filed  herein,  that  the  said  James  W».  Boyd  took  $85  from  the  cash 
drawer  of  the  Boyd  Mercantile  CJompany,  a  bankrupt,  and  had  same  charged 
to  his  personal  account,  but  that  such  taking  was  not  done  for  the  purpose  of 
appropriating  the  property  to  his  own  use,  or  for  the  purpose  of  defeating  the 
bankruptcy  act,  and  was  not  taken  from  the  property,  nor  was  it  a  conceal- 
ment of  the  property  in  this  proceeding,  which  is  No.  496,  James  Watson  Boyd, 
Bankrupt;  that  it  otherwise  appears  that  said  bankrupt  has  fully  complied 
with  the  requirements  of  the  acts  of  Congress  relating  to  bankruptcy,  and  the 
orders  of  court  touching  his  said  bankruptcy;  and  that  it  appears  that  all 
notices,  wherever  required,  have  been  given  in  the  manner,  for  the  length 
of  time,  and  in  the  terms  required  by  the  bankruptcy'  acts  and  rules  of  court. 
Wherefore  I  recommend  that  the  prayer  of  said  petitioner  be  granted." 

This  report  was  filed  in  the  bankruptcy  court  the  17th  day  of  May, 
1906,  and  on  the  30th  day  of  that  month  the  district  judge  entered  the 
following  order: 

*Tbe  petition  for  discharge  filed  by  James  Watson  Boyd,  bankrupt,  in  the 
above-entitled  cause,  coming  on  to  be  heard,  and  the  same,  together  with  the 
specifications  of  objection  thereto  filed  by  creditors,  the  certificate  of  the  ref- 
eree, the  evidence  in  the  cause,  and  the  briefs  of  counsel,  having  been  care- 
fully examined  and  duly  considered,  the  court  is  of  the  opinion  that  a  dis- 
charge should  not  be  granted.  It  is  therefore  ordered  and  adjudged  that  the 
prayer  of  the  petition  for  discharge  be,  and  the  same  is,  hereby  denied." 

It  clearly  appears,  from  the  recitations  contained  in  the  foregoing 
order,  that  the  matter  was  submitted  to  the  court  on  briefs  of  counsel. 
We  have  carefully  examined  and  duly  considered  all  the  matters. 
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shown  in  the  record  which  appear  to  have  been  before  the  trial  judge, 
and  have  reached  a  different  conclusion  from  that  expressed  in  his 
order.  The  referee  specifies  the  four  grounds  of  objection  that  were 
made  by  the  creditors  to  the  application  for  discharge,  and  distinctly 
finds  that  the  mistake,  if  any,  that  was  made  in  the  verified  schedules, 
was  not  made  willfully  and  fraudulently,  nor  with  the  intention  of 
concealing  any  interests  from  his  creditors;  that  the  1,579  acres  of 
land  was  not  transferred  to  his  wife,  nor  procured  to  be  transferred  to 
her,  for  the  purpose  of  defrauding,  hindering,  or  delaying  his  cred- 
itors; that  the  indefinite  interest  which  the  bankrupt  (in  3ie  opinion 
of  the  referee)  had  in  the  1,579  acres  of  land  was  not  willfully  and 
fraudulently  concealed  from  his  trustee;  that  the  $85  referred  to  in 
the  fourth  objection,  which  the  bankrupt  drew  from  the  Boyd  Mer- 
cantile Company,  another  bankrupt,  and  had  same  charged  to  his 
personal  account,  was  not  done  by  him  for  the  purpose  of  defeating 
the  bankruptcy  act ;  that  the  bankrupt  has  fully  complied  with  the  re- 
quirements of  Congress  and  the  orders  of  court  touching  his  bank- 
ruptcy; and  that  all  notices,  wherever  required,  have  been  given  in  the 
manner  and  length  of  time  required  by  the  bankruptcy  act  and  the  rules 
of  court  These  findings  of  the  referee,  so  far  as  they  are  disputed 
by  the  appellees,  are,  in  our  opinion,  amply  supported  by  the  testimony. 
It  is  Sierefore  ordered  that  the  decree  of  the  District  Court  be  re- 
versed, and  the  decree  now  rendered  here  that  the  prayer  of  the 
petition  for  discharge  be,  and  the  same  id,  hereby  granted. 


049  Fed.  180.) 

CHAPMAN  DECORATIVE  CO.  v.  SECURITY  MUT.  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  20,  1906.) 

No.  17. 

1.  Damaqbs— Bxmj>iNQ  Contract— Stipulation  fob  Liquidated  Damages  fob 
Delay. 

A  proTlsioii  of  a  building  contract,  reciting  tbat  in  case  of  delay  in  tbe 
C(HDpleti<m  of  the  building  the  damages  to  the  owner  will  be  difficult  of 
computation,  and  that  it  is  therefore  agreed  that  in  case  of  delay  beyond 
the  time  fixed  the  contractor  shall  pay  a  stated  sum  per  day  from  that  time 
mitil  completion  as  liquidated  damages,  where  it  is  shown  that  in  fact  the 
damages  actually  sustained  by  the  owner  could  not  be  accurately  com- 
puted, is  omelusive  upon  the  parties  in  the  absence  of  fraud  or  mutual  mis- 
take. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Damages,  S  164.] 

1  CoNTBAOTs—CoNSTBucTioN— Damages  fob  Delay. 

Where  a  building  contract  which  contained  a  stipulation  for  the  payment 
of  liquidated  damages  by  the  contractor  in  case  of  delay  in  the  completion 
of  the  work  also  provided  that  If  such  delay  should  be  caused  by  the  de- 
fault of  the  owner,  architect,  or  other  contractors,  the  time  of  such  delay 
should  be  allowed  him,  but  that  no  such  allowance  should  be  made  unless 
a  claim  therefor  should  be  made  to  the  owner  or  architect  within  24 
hours,  the  latter  clause  is  enforceable  and  binding  on  the  contractor. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  145  Fed.  434. 
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Reynolds  D.  Brown,  for  plaintiff  in  error. 
Joseph  H.  Taulane,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFPINGTON,  Circuit  Judge.  This  is  a  writ  of  error  to  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania.  In  that  court 
the  Chapman  Decorative  Company  brought  suit  against  the  Security 
Mutual  Life  Insurance  Company  to  recover  on  a  contract  for  decora- 
tive work  done  for  the  latter  in  its  office  building.  The  plaintiff  as- 
signs for  error  certain  rulings  of  the  court  by  reason  whereof  the  ver- 
dict rendered  by  the  jury  in  its  favor  was  for  a  less  amount  than  it  is 
alleged  should  have  been  returned.  There  was  no  dispute  as  to  the 
amount  of  work  done  or  the  price  therefor,  but  the  instructions  com- 
plained of  were : 

First,  that  defendant  was  entitled  to  an  allowance  of  $50  per  day  for 
stipulated  damages  agreed  to  in  the  contract  as  follows : 

"It  Is  mutually  agreed  and  understood  that  In  the  event  of  said  interior 
finish  herein  contracted  for  not  being  entirely  finished  on  or  before  the  15th 
day  of  March,  1905,  that  the  actual  damages  sustained  by  the  owner  will  be 
difficult  of  computation,  therefore  it  has  been  agreed  and  hereby  Is  agreed 
by  and  between  the  parties  hereto  that  in  the  event  of  the  failure  of  said  con- 
tractor to  have  all  of  said  interior  finish  of  main  entrance  and  eighth  floor 
completed  on  or  before  the  15th  day  of  March,  1905,  there  shall  be  due  and 
payable,  and  said  contractor  shall  pay  to  the  said  owner  the  Just  and  full 
sum  of  $50.00  per  day  for  each  and  every  day  after  March  15th,  1905,  that 
the  same  or  any  part  thereof,  remains  unfinished  and  incomplete,  and  that 
said  sum  is  hereby  agreed  upon  as  liquidated  damages." 

And,  secondly,  that  plaintiff,  having  failed  to  make  any  request  to 
the  architect  for  allowance  for  delay,  was  precluded  from  defending 
on  that  ground  by  virtue  of  the  contract  provision  following,  viz. : 

"That  should  the  contractor  be  obstructed  or  delayed  in  the  prosecution  or 
completion  of  his  work  by  the  act,  neglect,  default  or  delay  of  the  owner  or 
architect,  or  of  any  other  contractor,  employed  by  the  owner,  or  Robinson 
Company  upon  the  work,  or  by  any  damage  which  may  happen  by  fire,  light- 
ning, earthquake  or  cyclone,  or  by  strikes  or  lockouts,  through  no  default 
of  the  contractor,  then  the  time  herein  fixed  for  the  completion  of  the  work 
shall  be  extended  for  a  period  equivalent  to  the  time  loet  by  reason  of  any 
or  all  of  the  causes  aforesaid,  but  no  such  allowance  shall  be  claimed  or  made 
unless  a  claim  therefor  shall  be  presented  in  writing  to  the  owner,  or  Andrew 
J.  Robinson  Company,  within  twenty-four  hours  after  the  occurrence  of  such 
delay.  The  duration  of  such  extension  shall  be  certified  to  by  the  architect, 
but  appeal  from  his  decision  may  be  made  by  arbitration  as  provided  in 
article  III  of  this  contract" 

Manifestly,  there  was  no  error  in  the  court  so  ruling.  In  the  Sun, 
etc..  Association  v.  Moore,  183  U.  S.  643,  22  Sup.  Q.  240,  46  L.  Ed. 
366,  it  was  held: 

"Parties  may,  in  a  case  where  the  damages  are  of  an  uncertain  nature,  esti- 
mate and  agree  upon  the  measure  of  damages  which  may  be  sustained  from 
the  breach  of  an  agreement  The  naming  of  a  stipulated  sum  to  be  paid 
upon  the  nonperformance  of  a  contract,  is  conclusive  upon  the  parties  in  the 
absence  of  fraud  or  mutual  mistake." 

In  Stephens  v.  Essex,  etc.,  75  C.  C.  A.  60, 143  Fed.  845,  this  court  ap- 
plied that  principle.    We  think  tiie  facts  in  the  present  case  likewise 
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<all  for  its  application.  The  defendant,  an  insurance  company,  was 
erecting  a  large  office  building.  It  arranged  to  vacate  its  then  present 
-quarters,  and  itself  occupy  three  stories  of  the  new  building  on  April 
1st  following  the  contract.  These  stories,  as  well  as  the  main  en- 
trance and  lobby,  plaintiff  was  to  decorate  and  complete  in  every  detail 
by  March  loth.  The  other  seven  stories  were  to  be  rented  to  tenants. 
The  renting  term  in  that  vicinity  began  April  1st.  This  building  was 
•one  of  the  only  two  large  office  buildings  in  that  locality,  both  of  which 
were  to  be  finished  at  the  same  time,  and  were  in  competition  for  ten- 
ants. In  point  of  fact,  the  plaintiff  did  not  finish  the  work  until  mid- 
summer, and,  prior  to  such  completion,  defendant  was  unable  to  charge 
rent  to  the  tenants  it  did  obtain  under  the  conditions  existing  when 
this  contract  was  made,  and,  in  view  of  the  difficulty  of  ascertaining 
all  and  the  impossibility  of  ascertaining  some  of  the  loss  sustained  by 
the  defendant  by  reason  of  delay,  the  case  was  a  proper  one  in  which 
to  fix  such  damages  in  advance  by  stipulation.  Moreover,  in  view 
of  the  large  amount  of  rentals  involved,  we  think  the  price  of  $50  per 
day  agreed  upon  was  reasonable.  Such  being  the  case,  we  are  of 
opinion  the  court  was  justified  in  instructing  the  jury  that  the  amount 
thus  agreed  upon  by  the  parties  was  not  a  penalty,  but  stipulated 
damages. 

So,  also,  in  enforcing  the  provision  in  regard  to  delays,  the  court  com- 
mitted no  error.  During  the  progress  of  the  work,  the  defendant 
made  no  claim  to  the  architect,  either  in  writing  or  otherwise,  for  al- 
lowance for  delay  in  accordance  with  the  provision  quoted,  and  in  the 
answer  to  the  defendant's  tenth  point,  the  court  instructed  the  jury  that 
no  claim  for  obstruction  or  delay  could  be  allowed.  No  reason  is 
now  shown  why  this  clause  of  the  contract  should  not  be  enforced. 
The  parties  made  such  an  agreement,  and  thereby  made  it  a  law  for 
themselves.  Its  purpose  evidently  was  to  avoid  just  such  a  contest  as 
the  plaintiflf  here  seeks  to  raise.  In  the  absence  of  a  claim  for  ex- 
tension for  delay,  the  defendant  had  a  right  to  presume,  either  that  no 
valid  ground  to  ask  an  allowance  existed ;  or,  if  it  existed,  it  was  not 
serious  enough  to  call  for  an  extension.  These  provisions  in  build- 
ing contracts  have  been  enforced  in  courts.  Feeney  v.  Bardsley,  66 
N.  J.  Law,  240,  49  Atl.  443;  Curry  v.  Olmstead  (R.  I.)  69  Atl.  392; 
Davis  V.  La  Crosse  Hospital  Ass'n  (Wis.)  99  N.  W.  351 ;  and,  as  we 
have  said,  no  reason  is  shown  why  it  should  not  be  enforced  here. 

The  judgment  of  the  court  below  is  affirmed. 


<149  Fed.  191.) 

BALTIMORE  A  O.  St  W.  R.  CX>.  T.  DAVIS. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  25,  1906.) 

No.  1,316. 

1  CouirTs— Jurisdiction  or  Fedebai*  Coubts— AixBGiiTioxTs  and  Pboot  or 

CiTIZENaHIP. 

The  testimony  of  a  plaintiff  that  he  was  at  "home"  in  a  certain  town 
and  that  he  lived  there  Is  sufficient  proof  of  his  citizenship  In  the  state 
tn  which  such  town  is  situated  to  sustain  the  Jurisdiction  of  a  federal 
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court  In  a  suit  against  a  corporation  of  another  state,  although  the  aver- 
ment of  citizenship  in  his  declaration  is  defective. 
[Ed.  Note.— For  cases  in  pohit,  see  C«it  Dig.  voL  18,  Courts,  $  885.] 

2.  Masteb  and  Servant— Injury  to  Servant— Contributory  Neoligbnos. 
Plaintiff  was  a  brakeman  in  Uie  service  of  defendant  railroad  company, 
and  while  engaged  in  coupling  a  car  on  a  side  track  to  a  train,  at  night, 
took  hold  of  the  coupling  lever  of  such  standing  car  with  one  hand  while 
he  reached  with  the  other  between  such  car  and  the  approaching  car  to 
open  the  knuckle  as  was  necessary.  He  then  discovered  that  the  chain 
connecting  the  pin  to  the  lever  was  broken  so  that  the  pin  must  be  raised 
by  hand  which  necessitated  the  use  of  both  hands  betwe^i  the  cars. 
Before  he  could  raise  the  pin  and  open  the  knuckle  in  that  way  the  cars 
came  together  and  one  hand  was  crushed.  Plaintiff  had  no  previous 
knowledge  of  the  defect  which  was  due  tso  the  negligence  of  defendant's 
inspector.  Held,  that  the  question  whether  or  not  plaintiff  was  charge- 
able with  contributory  negllg«ice  was  one  for  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and 
Servant,  S  1125.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

The  plaintiff  in  error  was  the  defendant  below  in  suit  of  Thomas  R.  Davis 
to  recover  for  personal  injuries,  and  this  writ  is  prosecuted  from  a  Judg- 
ment in  favor  of  the  latter.  The  parties  are  hereinafter  referred  to  as  plain- 
tiff and  defendant  respectively,  in  such  suit  below.  Jurisdiction  is  challenged 
for  want  of  declaration  or  proof  of  diversity  of  citizenship.  All  other  assign- 
ments of  error  rest  ui)on  the  plaintiff's  version  of  facts,  refusal  of  the  court 
thereupon  to  direct  a  verdict  in  favor  of  the  defendant  and  instructions 
which  were  given ;  but  each  question  for  review  is  free  from  complication. 

The  plaintiff  was  a  brakeman,  in  the  service  of  the  defendant  railway 
company,  and  was  injured  while  coupling  freight  cars,  in  making  up  a  train 
in  the  railroad  yards  at  Flora,  111.,  where  the  defendant  inspected  and  re- 
paired its  cars.  The  work  was  under  his  direction,  to  signal  the  engineer 
for  moving  the  cars,  with  the  cars  standing  on  a  "coach  track,"  extending 
north  and  south,  in  four  i)artings  or  "cuts,"  before  daylight  in  the  morning — 
the  train  having  been  made  up  the  previous  day,  with  opportunity  for  in- 
spection and  repair.  The  plaintiff  had  taken  the  car  numbers,  in  readiness 
for  coupling,  and  the  engine  was  at  the  south  end  of  the  south  "cut,"  which 
embraced  five  or  six  cars,  with  the  north  one  a  refrigerator  car;  this  was 
equipped  with  automatic  couplers,  having  a  lift  lever  which  extended  out  on 
the  east  side  of  the  car.  An  ordinary  freight  car  similarly  equipped,  was 
next  north  of  it,  and  they  were  not  coupled,  as  the  plaintiff  discovered  on  at- 
tempting to  couple  the  air  hose;  so  upon  his  signals  the  engine  pulled  up 
the  first  cut  a  few  feet  and  then  backed  to  make  the  coupling.  When  the 
return  movement  commenced,  the.  plaintiff  stepx)ed  in  between  the  cars 
to  open  the  knuckle  of  the  coupler  on  the  refrigerator  car,  which  was  liable 
to  be  closed  by  movement  of  the  car  and  does  not  open  automatically.  These 
couplers  are  provided  with  a  lug  pin  to  hold  them  in  place  when  coupled, 
and  a  chain  connects  the  lug  pin  to  the  lever,  so  that  movement  of  the 
lever  raises  the  lug  pin ;  until  raised  the  knuckle  is  locked  by  the  pin  and  will 
not  couple.  To  make  the  coupling,  when  the  equipment  is  in  order,  the  lever 
to  raise  the  pin  can  be  operated  with  one  hand  from  the  side  of  the  car,  but 
it  is  necessary  to  enter  between  the  cars  to  open  the  knuckle  by  hand,  if 
closed.  For  this  purpose,  the  plaintiff  took  hold  of  the  lever  on  the  re- 
frigerator car  with  his  left  hand  to  raise  the  pin,  and  reached  with  his 
right  hand  to  open  the  knuckle;  but  then  discovered  that  the  chain  was 
broken  so  that  the  pin  must  be  raised  by  hand  Instead  of  lever,  to  release  the 
knuckle.  In  his  position,  this  required  instantaneous  change  of  hands,  to 
remove  the  phi  with  the  right  and  open  the  knuckle  with  the  left  hand;  he 
attempted  this,  but  the  cars  came  together  before  he  could  accomplish  both 
operations  and  his  left  hand  was  crushed.    The  defect,  opportunity  for  inspec- 
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tlon  by  the  car  inspector,  and  neglect  therein  chargeable  to  the  defendant, 
are  undisputed  facts ;  and  it  is  undisputed  that  the  plaintiff  was  not  charge- 
able with  duty  as  Inspector,  nor  with  notice  of  the  defect.  Upon  sub- 
mission of  the  seyeral  issues  to  a  Jury  the  verdict  was  for  the  plaintiff  and 
Jadgment  was  recovered  accordingly. 

Rudolph  J.  Kramer,  for  plaintiff  in  error. 
George  M.  Morgan,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts).  The  questions 
raised  by  the  various  assignments  of  error  are  these :  (1)  Is  the  proof 
suflScient  to  establish  jurisdiction,  resting  on  diversity  of  citizenship? 
(2)  Is  the  plaintiff  chargeable  under  his  testimony  with  contributory 
negligence  as  a  conclusion  of  law?  (3)  Whether  error  appears  in 
the  instructions  to  the  jury  covered  by  exception. 

1.  The  jurisdictional  allegation  in  the  declaration  of  citizenship  on 
the  part  of  the  plaintiff  is  plainly  defective,  as  it  states  that  he  is  "a 
resident  of  the  state  of  Illinois,"  but  does  not  state  his  place  of  citizen- 
ship. In  his  testimony,  however,  preserved  of  record  in  a  bill  of  ex- 
ceptions, the  plaintiff  says,  in  reference  to  occurrences  both  before 
and  after  the  commencement  of  the  suit,  that  he  was  at  "home"  in 
Flora,  111.;  that  "I  live  there."  This  proof  is  sufficient,  under  the 
authority  of  Sun  Printing  &  Publishing  Ass'n  v.  Edwards,  194  U.  S. 
377,  383,  24  Sup.  Ct.  696,  48  L.  Ed.  1027,  to  cure  the  defective  aver- 
ment. In  that  case  the  question  of  jurisdiction  was  certified,  under 
like  incidental  statement  by  the  plaintiff  that  he  "lived  in  Delaware" 
and  his  family  were  there,  and  the  sufficiency  was  upheld,  where  the 
averment  was  alike  defective.  The  declaration  mentions  the  defend- 
ant as  "a  foreign  corporation  and  nonresident  of  the  state  of  Illinois," 
so  that  diversity  of  citizenship  appears,  and  the  assignment  for  want 
of  jurisdiction  is  overruled  accordingly. 

2.  On  behalf  of  the  defendant,  instructions  were  requested  direct- 
ing; a  verdict  of  not  guilty,  on  the  theory  that  negligence  on  the  part 
of  the  plaintiff  conclusively  appeared  as  contributory  cause  of  the 
injury;  and  error  is  assigned  for  denial  of  the  several  motions  to  that 
end.  We  are  satisfied  that  the  contention  upon  which  they  rest  is  un- 
tenable, and  that  the  issue  of  contributory  negligence  was  rightly  sub- 
mitted to  the  jury.  True,  the  facts  were  undisputed,  but  the  infer- 
ences to  be  drawn  from  them — whether  the  plaintiff  exercised  ordinary 
care  and  prudence  in  attempting  to  make  the  coupling  under  the 
circumstances — were  clearly  within  the  province  of  the  jury.  Under 
the  testimony,  the  effort  of  the  brakeman  to  open  the  knuckle  with  one 
hand  (as  needful),  while  the  other  hand  engaged  the  lever  to  raise 
the  pin,  is  surely  not  conclusive  of  want  of  ordinary  care,  when  it  ap- 
pears that  he  was  unaware  of  the  broken  chain,  which  prevented  ac- 
tion of  the  lever.  In  so  far  as  appears,  the  coupling  would  have  been 
safely  made,  except  for  the  defect  referred  to,  and  the  attempt  was  no 
departure  from  tiie  ordinary  method,  where  the  knuckle  was  either 
closed  or  not  observed  to  be  open.  With  the  defendant  chargeable 
with  negligence  for  sending  in  the  car  with  the  broken  chain,  after 
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opportunity  for  inspection  and  repair,  and  the  plaintiff  not  chargeable 
with  notice,  but  entitled  to  assume  that  it  was  in  order,  the  defend- 
ant is  without  ground  for  complaint  in  the  submission.  So  in  respect 
of  the  contention  that  the  broken  chain  was  not  the  proximate  cause 
of  injury,  we  are  of  opinion  that  no  error  appears  in  the  submission 
or  instructions  thereupon. 

3.  The  entire  charge  to  the  jury  is  preserved  in  the  record,  and  er- 
ror is  assigned  upon  portions  of  the  instructions  as  not  fully  stating 
the  issues  and  the  rule  to  be  applied  under  the  evidence.  Reading  the 
instructions  as  a  whole,  we  are  satisfied  that  each  of  these  objections 
to  the  instruction  is  without  merit.  All  the  issues  were  clearly  defined 
and  correctly  submitted,  as  we  believe,  in  the  course  of  the  charge; 
and  if  the  portions  referred  to  omit  repetition  of  all  the  elements  to  be 
considered,  the  context  supplies  it  in  clear  terms,  without  room  for 
misunderstanding  upon  either  issue. 

No  reversible  error  appears  in  the  assignments,  and  the  judgment  of 
the  Circuit  Court  is  affirmed. 


a40  Fed.  IOOl) 

SIEGERT  V.  GANDOLPI  et  a1. 

(Circuit  Oonrt  of  Appeals,  Second  Circait    December  4,  1906.    On  Be- 
hearins,  January  7,  1907.) 

No.  84. 

1.  Tbadk-Mabks--6bographioal   Nakes—Anoostctba   Bittebs. 

Complainants  adopted  tbe  name  '"Angostura"  as  the  name  of  bltters- 
originally  manufactured  by  them  In  the  town  of  that  name  in  Venezuela, 
and  continuously  used  the  same  thereafter,  though  the  name  of  the  town 
was  subsequently  changed.  Complainants*  bitters  became  widely  and 
favorably  known  under  such  name.  Held,  that  complainants  were  en- 
titled to  protection  in  the  use  of  the  name  as  against  persons  using  it 
to  create  dishonest  competition,  though  complainants  could  not  obtain 
a  monopoly  in  the  use  of  the  word  as  a  trade-mark. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trnde-Names,  $S  78-82. 

Use  of  geographical  names,  see  notes  to  Hoyt  v.  J.  T.  Lovett  Co.,  17  O.  C 
A.  657;  Illinois  Watch-Case  Co.  v.  Elgin  Nat  W^atch  Co.,  35  a  C.  A.  242.1: 

2.  Same— Unfaib  Compbhtion— Imitation  of  Packages. 

Where  defendants  imitated  both  the  name  and  bottles  in  which  com- 
plainants* "Angostura"  bitters  were  sold,  the  labels  being  similar,  ex- 
cept that  they  disclosed  the  fact  that  defendants'  bitters  were  made 
in  Baltimore^  Md.,  instead  of  Port  of  Spahi,  in  Trhildad,  where  com- 
plainants' bitters  were  made,  defendants  were  guilty  of  unfair  com- 
petition. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  46,  Trade-Marks  and 
Trade-Names,  S  83.] 
8.  Same— Right  to  Pbotection— Fbaudulent  Bepbesbntation. 

Complainants  manufactured  and  sold  "Angostura"  bitters  under  rei^- 
resentations  that  it  consisted  of  a  mixture  of  certain  bitter,  aromatiCr 
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and  carminatiTe  substances,  together  witb  alcohol  added  as  a  preservatiye 
solvent,  and  that  the  bitters  did  not  contain  any  "intoxicating  in- 
gredients." An  advertising  circular  contained  certificates  of  physicians 
and  customers,  representing  that  the  bitters  were  a  valuable  remedy  for* 
nearly  all  ills,  and  when  mixed  with  water,  beer,  wine,  and  spirits, 
made  a  "splendid  drink,"  and  also  that  the  bitters  were  free  from  dan- 
gerous ingredients  and  might  be  used  by  invalids,  adults,  and  chil- 
dren to  advantage.  Held,  that  the  statement  that  the  bitters  contained 
no  intoxicating  ingredients  should  be  ccmstrued  as  referring  to  the  herbs 
and  simples  of  which  it  was  composed,  and  that  such  representations 
were  not  so  false  and  fraudulent  as  tx>  deprive  complainants  of  relief 
in  a  suit  to  enjoin  unlawful  competition. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig.  vol.  46,  Trade-Marks  and 
Trade-Names,  S  94.] 

Appeal  f rcMTi  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  139  Fed.  917. 

Arthur  Furber  and  Robert  C.  Morris  (William  M.  Copeland,  of 
counsel),  for  appellant 

J.  B.  Leavitt,  for  appellees. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Jud^e.  Notwithstanding  the  voluminous  rec- 
ord and  the  elaborate  briefs  by  which  the  controversy  between  the 
parties  has  been  presented,  the  controlling  questions  of  fact  and  law 
are  few  and  simple,  and  permit  the  case  to  be  briefly  disposed  of. 

The  action  was  brought  by  the  sons  and  successors  in  business  of 
Dr.  J.  G.  Siegert,  who  was  the  original  manufacturer  of  an  aromatic 
bitters  which  became  known  as  "Angostura  Bitters,"  to  restrain  the 
defendants  from  selling  a  preparation  made  by  C.  W.  Abbott,  and  put 
upon  the  market  under  the  same  name,  in  bottles  and  wrappings  in 
imitation  of  those  previously  adopted  by  the  Siegerts.  The  action 
was  defended  by  Abbott,  and  may  be  treated  as  though  it  had  been 
brought  against  him.  The  court  below  dismissed  the  bill  of  complaint 
upon  the  grounds  that  the  Siegerts  never  acquired  any  right  to  use 
the  name  as  a  trade-name  or  trade-mark,  that  they  had  been  guilty  of 
fraudulent  misrepresentations  in  offering  their  preparation  to  the  pub- 
lic, and  that  Abbott  had  not  committed  any  acts  of  unfair  competition. 

It  appears  that  Dr.  Siegert,  a  physician  and  surgeon,  compounded 
and  commenced  the  manufacture  and  sale  of  his  bitters  some  years 
prior  to  1846  at  Angostura,  a  seaport  town  of  Venezuela.  In  1846 
the  name  of  the  town  was  officially  changed  from  "Angostura"  to  that 
of  "Cuidad  Bolivar."  Nevertheless,  the  former  name  also  survived, 
and  the  town  has  ever  since  been  commercially  designated  to  some 
extent  by  the  original  name.  The  bitters  were  originally  sold  under 
the  name  of  'TDr.  Siegert's  Aromatic  Bitters."  In  1863  they  began 
to  command  an  extensive  sale  in  foreign  cotmtries,  and  were  common- 
ly styled  by  dealers  as  "Angostura  Bitters,"  doubtless  because  they 
originated  at  Angostura.  By  1868  the  name  "Angostura  Bitters"  had 
come  to  signify  in  all  parts  of  the  world  the  bitters  which  had  been 
and  were  then  prepared  and  sold  by  Dr.  Siegert  and  his  son ;  and  the 
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name  had  been  adopted  by  the  Siegerts  as  one  of  the  trade-names  for 
their  article.  Between  1868  and  1872  it  was  used  by  them  in  their 
circulars  to  the  trade  and  their  advertisements  to  the  public  In  1872 
it  was  registered  in  the  Patent  Office  under  the  law  then  in  force  by 
their  agent  for  this  country  as  a  trade-mark  for  their  bitters;  and 
about  this  time  it  was  used  upon  the  labels  of  their  bottles  as  the  promi- 
nent trade-name  of  their  bitters.  In  the  meantime  there  had  been 
some  sporadic  instances  of  imitation  by  others,  but  what  had  become 
known  the  world  over  as  "Angostura  Bitters"  were  the  bitters  of  the 
Siegerts.  In  1870  Dr.  Siegert  died.  In  1872  another  of  his  sons  was 
taken  into  the  firm,  and  in  1875  the  firm  moved  their  factory  from 
Cuidad  Bolivar  to  Port  of  Spain,  in  the  Island  of  Trinidad. 

Abbott,  who  as  has  been  said  is  the  real  defendant,  claims  to  derive 
his  right  to  use  the  name,  which  had  thus  been  adopted  as  the  trade- 
name of  the  Siegerts,  through  the  firm  of  Maynard  &  Co.,  who  in  the 
fall  of  1872  began  making  bitters  and  putting  them  on  the  market  un- 
der tihe  name  of  "Angostura  Aromatic  Bitters."  This  firm  put  up  their 
bitters  in  bottles  of  the  same  size  and  shape  of  the  Siegerts'  bottles, 
sometimes  using  second-hand  Siegert  bottles;  and  they  wrapped  the 
bottles  in  labels  which  were  obviously  designed  to  imitate  the  Siegert 
labels  in  their  conspicuous  features.  In  1877  Abbott  registered  the 
name  "Aromatic  Angostura  Bitters"  as  a  trade-mark  for  the  bitters. 
Subsequently  in  putting  them  on  the  market  he  dropped  the  word 
"Aromatic,"  and  has  since  in  his  labels,  circulars,  and  advertisements 
styled  tihem  "Angostura  Bitters."  Neither  Maynard  &  Co.  nor  Abbott 
have  ever  directly  represented  that  their  bitters  were  the  Siegert  prepa- 
ration, and  they  have  always  stated  in  their  labels  and  advertisements 
that  their  bitters  were  manufactured  by  themselves  at  Baltimore. 
Nevertheless,  we  are  satisfied  that  they  used  the  name  and  simulated 
the  Siegerts'  bottles  and  labels  to  contuse  the  identity  of  their  bitters 
with  those  of  the  Siegerts'  preparation,  and  to  lead  the  public  to  be- 
lieve that  in  buying  theirs  they  would  be  buying  those  originally  made 
and  sold  by  the  Siegerts.  In  order  to  justify  the  use  of  the  word 
"Angostura,"  they  employed  as  one  of  the  ingredients  of  their  bitters 
a  trifling  infusion  of  Angostura  bark.    , 

The  case  is  essentially  in  its  facts  like  one  which  was  considered 
bv  the  Circuit  Court  of  Appeals  of  the  Seventh  Circuit  in  Bauer  & 
CX).  V.  Siegert,  120  Fed.  81,  56  C.  C.  A.  487,  which  was  a  bill  in  equity 
by  the  Siegerts  to  enjoin  Bauer  &  Co.  from  unfair  competition  in  using 
the  word  "Angostura,"  and  from  simulating  their  labels  and  the  dress 
upon  the  bottles,  and  in  which  it  was  contended  that  the  word  "Angos- 
tura" could  not  be  the  subject  of  a  trade-mark  or  a  trade-name.  But 
the  court  sustained  the  bill,  and  enjoined  the  acts  complained  of. 

Undoubtedly  the  Siegerts  did  not,  and  could  not,  acquire  such  a 
monopoly  in  a  geographical  name  as  a  trade-mark  or  trade-name  as 
would  entitle  them  to  prevent  others  from  using  it  under  any  circum- 
stances. But  it  is  sufficient  to  entitle  them  to  relief  that  they  used 
the  name  lawfully  to  designate  their  product  until  it  became  known 
to  the  trade  by  that  designation,  that  by  doing  so  they  acquired  a  trade 
which  was  valuable  to  them,  and  that  their  business  is  being  injured 
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by  acts  of  the  defendants  which  create  a  dishonest  competition  by  lead* 
ing  the  public  to  believe  that  Abbott's  bitters  are  the  original  bitters. 
TWs  has  long  been  the  law  in  this  circuit  (Anheuser-Busch  Brewing 
Association  v.  Piza  [C.  C.l  23  Blatch.  246,  24  Fed.  149),  and  has  al- 
ways been  adhered  to  in  this  court  When  the  name  oi  a  place  or  a 
locality  has  been  so  long  applied  as  a  descriptive  designation  of  the 
product  of  some  manufacturer  there  that  it  has  acquir^  a  secondary 
meaning,  and  has  come  to  be  generally  recognized  in  trade  as  signify- 
ing his  particular  product,  it  becomes  so  far  his  property  that  a  busi- 
ness rival  cannot  apprc^riate  and  use  it  to  induce  purchasers  to  buy 
a  product  made  elsewhere,  or  even  made  at  the  same  place.  This 
proposition  is  so  well  settled  that  any  citation  of  authorities  would  be 
superfluous,  but  the  case  of  French  Republic  v.  Saratoga  Vichy  Spring 
Co.,  191  U.  S.  427,  24  Sup.  Ct.  146,  48  L.  Ed.  247,  may  properly  be 
referred  to.    The  syllabus  in  that  case  is  as  follows: 

"Geographic  names  often  acquire  a  secondary  signiflcation  indicatlye  not 
only  of  the  place  of  manufacture  hut  of  the  name  of  the  manufacturer  or 
IHodncer,  and  the  excellence  of  the  thing  manufactured  of  produced,  which 
enables  the  manufacturer  or  owner  to  assert  an  exclusive  right  to  such 
name  as  against  every  one  not  doing  business  within  the  same  geographical 
limits;  and  even  as  against  them,  if  the  name  be  used  fraudulently  for  the 
purpose  of  misleading  buyers  as  to  the  actual  origin  of  the  thing  produced 
or  palming  off  the  productions  of  one  person  as  those  of  another." 

If  the  geographical  name  has  become  a  secondary  designation  in- 
dicative of  the  product  of  the  particular  manufacturer,  it  is  as  much 
entitled  to  protection  as  any  aroitrary  or  fancy  name  which  he  might 
have  selected;  and  the  circumstance  that  the  manufacturer  may  have 
removed  his  place  of  business,  and  is  making  his  product  in  some  other 
place,  is  of  no  more  consequence  than  it  would  be  if  he  had  adopted 
the  fancy  name. 

The  court  below  was  impressed  that  the  Siegerts  had  been  guilty  of 
fraud  in  misrepresenting  the  therapeutic  qualities  of  their  bitters,  and 
especially  in  falsely  representing  that  they  were  free  from  all  intoxicat- 
ing ingredients.  We  cannot  assent  to  these  conclusions.  The  mis- 
statements referred  to  are  mainly  contained  in  certain  certificates  of 
physicians  and  chemists  embodied  in  an  advertising  circular  issued 
by  the  Siegerts.  Some  of  these  certificates  depict  the  bitters  as  a 
valuable  remedy  for  nearly  all  the  ills  that  flesh  is  heir  to;  but  the 
extravagance  of  their  laudations  is  sufficient  to  deprive  them  of  any 
weight  in  the  minds  of  those  who  read  the  more  careful  statements  in 
the  certificates  which  accompany  them.  Representations  that  the  bit- 
ters when  mixed  with  water,  beer,  wine,  and  spirits  make  a  "splendid 
drink,"  that  they  are  free  from  admixture  with  the  dangerous  ingredi- 
ents "so  commonly  present  in  what  are  termed  'pick-me-ups/  "  and 
are  a  useful,  hygienic  liqueur  "that  may  be  used  by  invalids  and  those 
in  good  health,  by  adults  and  children,  with  equal  advantage,"  are  hard- 
ly a  sufficient  basis  for  a  charge  of  fraud.  Medical  experts  have 
testified  to  tfie  substantial  truth  of  the  statements;  and  it  is  not  un- 
reasonable to  suppose  that  the  Siegerts  themselves  came  to  believe 
Aat  their  own  production  which  had  acquired  an  unexampled  populari- 
790.aA.— 10 
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ty  in  all  parts  of  the  world  was  as  remarkable  in  its  curative  proper- 
ties as  some  of  the  chemists  and  physicians  certified.  The  statement 
that  the  bitters  did  not  contain  "any  intoxicating  ingredients"  evidently 
refers  to  the  herbs  and  simples  of  which  it  was  composed,  as  the  ac- 
companying statement  is : 

*'Tbey  consist  of  a  miztnre  of  certain  bitter,  aromatic  and  carminative 
Bubstances,  togetber  witb  alcobol,  added  as  a  preservatiye  and  solvent." 

The  defense  of  unclean  hands  comes  with  ill  grace  from  a  rival 
manufacturer  who  advertises  his  article  in  equally  glowing  and  ex- 
aggerated terms,  stating  among  other  things  that  his  bitters  are  "un- 
equaled  as  a  cure  for  liver  complaint,  dyspepsia,  fever  and  ague,  bilious, 
intermittent  and  remittent  fevers,"  and  "a  sure  remedy  against  Asiatic 
cholera  and  yellow  fever." 

Upon  the  whole  case  we  are  of  the  opinion  that  the  complainants 
were  entitled  to  an  injunction  restraining  the  defendants  from  using 
the  word  "Angostura,"  and  from  imitatmg  complainants'  labels  and 
the  dress  upon  their  bottles,  and  to  an  accounting. 

The  decree  is  therefore  reversed,  with  costs,  and  with  instructions 
to  the  court  below  to  decree  conformably  with  this  opinion. 
On  Motion  for  Rebearing. 

PBR  CURIAM.  In  view  of  tbe  fact  tbat  tbe  opinion  expressly  states  that 
tbe  case  is  considered  precisely  as  if  it  were  brougbt  against  Abbott,  we  see 
no  reason  for  tbe  assumption,  wbicb  Is  tbe  basis  of  tbis  application  by  tbe 
nominal  defendants,  tbat  tb^  are  charged  witb  dishonorable  conduct 

Tbe  motion  is  denied. 


a49  F^  104.) 

WILLIAMS  V.  CHOCTAW,  O.  &  G.  R.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Sixth  Circuit     December  5,  1906.) 

No.  1.555. 

1»  TBiAii— Monow  FOB  DiBEonoN  OF  Verdict. 

On  a  motion  to  direct  a  verdict,  tbe  court  must  take  that  view  of  the 
evidence  most  favorable  to  tbe  party  against  whom  the  direction  is  re- 
quested, who  is  entitled  to  the  benefit  of  all  fair  and  reasonable  in- 
ferences  from  the  testimony. 

[Ed.  Note.— For  cases  in  pohit  see  Cent  Dig.  vol.  46,  Trial,  H  401,  402.] 

2.  Master  and  Servant— Injxtbt  to  Servant— Duty  to  Observe  DEncora  izr 
Applianoes. 

A  railroad  employ^  working  constantly  with  an  engine  In  the  yards^ 
may  not  close  his  eyes  to  obvious  and  dangerous  conditions  or  defects 
therein,  and  recover  for  an  injury  resulting  therefrom;  but,  if  an  ac- 
cident occurs,  and  be  pleads  Ignorance,  he  must  show  tbat  bis  ignorance 
was  not  only  actual,  but  excusable. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  84,  Master   and 
Servant  SS  710,  712,  718.] 
8.  Same— Action  for  Injury— Contributory  Negligence. 

Plaintiff  was  foreman  of  a  switching  crew,  working  with  an  engine 
in  railroad  yards,  and  had  used  the  same  engine  for  a  month,  when  he 
slipped  from  the  footboard  at  the  rear  of  tbe  tender,  at  night,  and  was 
injured.  It  appeared  tbat  the  footboard  was  defective,  in  tbat  it  sloped 
downward,,  and  was  also  ley  that  night  by  reason  of  the  leaking  of  tlie 
tank.    Such  defects  had  existed  for  some  time,  and  plaintiff  bad  worked 
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with  the  engine  every  day,  and  had  ridden  on  the  footboard.  The  engine 
was  backing,  making  the  position  one  of  danger,  and  plaintiff  was  not 
compelled  to  occupy  it  at  the  time,  but  took  It  for  greater  oonvenlence. 
Held,  that  he  was  chargeable  with  knowledge  of  the  defects  which  he 
ought  to  luwe  assessed  iu  iiie  exercise  of  oraniary  care  and  oDservatlou, 
and  was  guilty  of  contributory  negligence  which  precluded  him  from  re- 
cohrering  for  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  yoL  34,  Master  and 
Servant,  f  718.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

E.  G.  Bell,  for  plaintiff  in  error. 

E.  E.  Wright,  for  defendants  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  was  a  suit  brought  by  Williams,, 
the  plaintiff  below,  against  the  defendant  railroad  companies,  to  re- 
cover damages  for  injuries  received  in  the  yards  at  Memphis,  Tenn.,. 
while  employed  as  foreman  of  a  switch  engine  and  crew.  At  the  time 
of  the  accident  Williams  was  on  the  rear  end  of  the  tender.  The  train 
was  backing,  so  he  was  in  front  of  it.  Attached  to  the  rear  of  the 
tender  was  a  footboard.  The  night  was  cold  and  freezing.  He  de- 
sired to  get  off  the  train  to  deliver  some  bills  and  to  see  that  a  switch 
was  all  right.  As  he  went  to  get  off,  his  foot  slipped  on  the  footboard 
and  he  fell  under  the  train,  losing  one  leg  and  having  the  other  badly 
mangled.  He  claimed  in  his  petition  that  the  footboard  and  the  tank 
above  it  were  defective;  the  footboard  because  the  L-shaped  irons 
which  supported  it  at  the  rear  of  the  tank,  were  bent  inward,  giving 
it  a  dangerous  slope,  and  the  tank  because  it  leaked,  allowing  the  water 
to  trickle  down  on  to  the  footboard,  where  it  froze,  creating  an  icy, 
slij^ry  surface.  Williams  claimed  he  was  not  aware  of  the  condition 
of  the  footboard,  and,  relying  upon  the  companies  having  used  ordina- 
ry care  in  providing  a  reasonably  safe  place  and  appliances  for  his  use,, 
stq)ped  upon  it,  when  the  accident  resulted  without  his  fault.  The 
court  below  directed  a  verdict  for  the  defendants  on  the  ground  either 
that  Williams  knew  or  ought  to  have  known  of  the  condition  of  the 
footboard,  and  assumed  the  risk  of  using  it,  or  was  guilty  of  contributo- 
ry negligence  in  using  it  under  the  circumstances,  or  both. 

The  rul?  is  well  settled  that,  where  a  motion  is  made  to  direct  a 
ver3ict,  the  court  must  take  that  view  of  the  evidence  most  favorable 
to  the  party  against  whom  the  direction  is  requested.  In  this  case,. 
Williams  was  entitled  to  receive  the  benefit  of  all  fair  and  reasonable 
inferences  from  the  testimony.  Railway  Co.  v.  Lowerv,  20  C.  C.  A. 
596,  74  Fed.  463 ;  Mason  v.  Yockey,  43  C.  C.  A.  228,  103  Fed.  265 ; 
Riley  V.  L.  &  N.  R.  R.  Co.,  66  C.  C.  A.  598,  133  Fed.  904.  It  appears 
from  the  record  that  Williams  was  an  experienced  railroad  man.  He 
had  been  employed  in  the  business  for  some  18  years,  first  as  brake- 
man,  and  latterly  as  foreman  of  the  switch  engine  and  crew.  As* 
foreman  he  had  charge  of  the  switch  engine  and  crew.  The  tender,, 
with  its  appurtenances,  was  deemed  a  part  of  the  switch  engine.  It 
was  the  duty  of  the  engineer  to  inspect  the  engine  each  day  when  he 
took  it  out,  reporting  any  defects,  and  it  was  also  the  dutv  of  Williams  to- 
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report  any  defects  he  might  observe,  either  in  the  engine  or  the  cars ; 
but  he  was  not  obliged  to  inspect  either.  This  engine  had  been  in 
use  in  and  about  Memphis  for  about  a  month,  and  Williams  had  charge 
of  it  and  the  crew  during  that  time.  The  accident  occurred  on  the 
27th  of  December.  For  two  or  three  days  before  that  date  it  had 
been  raining,  and  on  that  date  it  turned  cold,  and  in  the  afternoon 
began  to  freeze.  The  engineer,  who  had  been  in  charge  of  the  engine 
from  the  time  it  reached  Memphis,  testified  that  he  had  observed  the 
slope  in  the  footboard  and  the  leak  in  the  tender  from  the  first,  but 
did  not  report  them,  because  he  did  not  think  they  were  dangerous. 
One  of  the  brakemen,  whose  station  was  at  the  rear  of  the  tender, 
testified  that  he  had  observed  the  slope  and  leak,  and  that  an  experi- 
enced man  could  tell,  from  stepping  on  the  footboard,  that  it  was  slop- 
ing. Williams  stated  he  had  not  been  on  the  footboard  the  day  of 
the  accident  prior  to  its  occurrence,  or  for  several  days  before,  be- 
cause it  was  raining  and  he  rode  in  the  cab.  He  admitted  having  been 
near  the  footboard  on  numerous  occasions,  and  did  not  deny  having 
been  on  it  prior  to  the  dav  of  the  accident,  but  testified  he  was  not 
aware  of  the  existence  of  the  slope  or  the  leak.  He  conceded  it  would 
have  been  his  duty  to  report  these  defects  if  he  had  observed  them, 
but  contended  it  was  the  duty  of  the  engineer  both  to  inspect  and  to 
report,  and,  since  the  engineer  did  not  report  them,  he  insisted  he  had 
a  right  to  rely  upon  the  footboard  being  in  a  reasonably  safe  condition. 

Conceding  that  the  primary  duty  of  inspection  rested  upon  the  en- 
gineer as  the  representative  of  the  railroad  companies,  and  that  he 
should  have  reported  these  defects,  so  that  the  companies  might  have 
discharged  their  duty  to  use  ordinary  care  to  keep  the  footboard  rea- 
sonably safe  for  the  use  of  their  employes,  including  Williams,  never- 
theless it  was  the  duty  of  Williams,  as  a  servant  engaged  in  a  hazard- 
ous occupation,  to  employ  his  faculties,  as  reasonably  prudent  men  do, 
to  ascertain  the  condition  of  the  machinery  and  appliances  provided 
for  his  use.  In  the  case  of  latent  defects  he  may  rely  upon  the  in- 
spection of  the  companies ;  but  in  the  case  of  open  and  patent  defects 
he  must  take  steps  to  protect  himself  or  be  held  to  have  assumed  the 
risk.  He  may  not  close  his  eyes  to  obvious  and  dangerous  conditions 
and  expect  to  recover  in  case  of  accident.  If  accident  comes,  and  he 
pleads  ignorance,  he  must  show  his  ignorance  was  not  only  actual  but 
excusable.  Cunningham  v.  C,  M.  &  St  P.  Ry.  (C.  C.)  17  Fed.  882 ; 
Detroit  Crude  Oil  Co.  v.  Grable,  36  C.  C.  A.  94,  94  Fed.  73 ;  Reed 
v.  Stockmever,  20  C.  C.  A.  381,  74  Fed.  186 ;  McCain  v.  C,  B.  &  Q. 
R.  R.  Co.,  22  C.  C.  A.  99,  76  Fed.  125 ;  Tuttle  v.  Milwaukee  Ry.  Co., 
122  U.  S.  189,  7  Sup.  Ct.  1166,  30  L.  Ed.  1114 ;  Washington  &  George- 
town R.  R.  Co.  V.  McDade,  135  U.  S.  554,  570,  10  Sup.  Ct.  1044,  34 
L.  Ed.  236 ;  Southern  Pac.  R.  R.  Co.  v.  Seley,  152  U.  S.  146,  14  Sup. 
Ct.  530,  38  L.  Ed.  391. 

In  the  present  case,  the  question  is,  not  whether  Williams  actually 
knew  of  the  slope  and  leak,  but  whether,  in  the  proper  and  prudent 
use  of  his  opportunities  for  observation,  he  could  and  should  have 
known  of  them.  Giving  Williams  the  benefit  of  all  he  claims  from 
the  testimony,  still  the  question  recurs  whether,  if  he  had  used  his  eyes 
when  near  tl\e  footboard  and  tank,  and  his  sense  of  feeling  when  on 
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the  footboard,  would  he  not  have  known,  would  not  any  ordinarily 
prudent  man,  under  the  circumstances,  have  known,  that  the  foot- 
board sloped  and  the  tank  leaked?  We  are  unable,  after  careful  con- 
sideration, to  satisfy  ourselves  that  this  question  can  rightly  be  an- 
swered otiier  than  in  the  affirmative.  Conceding  the  slope  and  leak 
were  defects  which  caused  the  accident,  and  tlmt  Williams  did  not 
know  of  their  existence,  we  are  forced  to  the  conclusion  that  any 
person  of  ordinary  prudence,  exercising  reasonable  care  in  the  employ- 
ment of  the  opportunities  for  knowledge  open  to  Williams,  would  have 
discovered  them  under  the  circumstances  of  this  case.  The  knowledge 
that  he  thus  ought  to  have  acquired  by  the  proper  and  prudent  use 
of  his  faculties  3ie  law  imputes  to  him,  and  he  must  be  taken  to  have 
assumed  the  risk  resulting  from  the  use  of  these  defective  appliances. 
Williams  had  charge  of  this  switch  engine  for  abput  a  month.  He 
was  near  this  footboard  and  tank  every  day  during  that  time.  He 
was  certainly  on  the  footboard  before  the  day  of  the  accident.  In  the 
case  of  Mason  v.  Yockey,  43  C.  C.  A.  228,  103  Fed.  266,  where  a  fire- 
man, stepping  on  the  iron  apron  between  tfie  engine  and  tender,  which 
had  become  icy  from  water  escaping  from  the  tender  through  a  de- 
fective valve,  had  slipped  and  fallen  from  the  engine,  receiving  serious 
injuries,  the  action  of  the  court  below  in  permitting  the  case  to  go  to 
the  jury  was  sustained  on  the  ground  that  the  fireman  had  not  been 
at  work  on  the  engine  before  during  that  winter,  that  he  got  on  it  at 
break  of  day  on  a  cold  winter  morning,  and  was  kept  constantly  em- 
ployed up  to  the  time  of  the  accident  in  the  discharge  of  his  duties  as 
fironan,  being  required  to  fire  every  two  or  three  minutes.  It  will  be 
observed  that,  when  the  defect  became  discoverable,  the  engine  was 
out  on  the  road,  and  the  question  presented  to  the  fireman  of  assuming 
the  risk  of  such  a  defect,  when  the  alternative  was  to  abandon  the 
engine  and  train,  was  quite  diflferent  from  that  presented  where  the 
engine  is  in  the  yard  of  the  railroad  company.  Still  we  consider  this 
a  very  close  decision.  Of  a  similar  character  is  that  in  the  case  of 
Lc  Due  V.  N.  P.  R.  R.  Co.,  92  Minn.  287,  100  N.  W.  108,  in  which 
the  plaintiff's  intestate,  a  switchman,  fell  from  a  defective  footboard 
at  the  rear  of  the  tender  of  a  switch  engine,  and  was  run  over  and 
killed.  It  appeared  that  his  duty  required  him  to  use  the  footboard, 
and  that  he  had  never  been  on  it  before. 

Taking  another  view :  The  footboard  on  the  rear  of  a  tender,  used 
when  the  engine  is  backing,  occupies  the  same  relative  position  that 
the  pilot  of  an  engine  does  to  the  train  when  it  is  moving  forward. 
It  is  a  place  of  danger,  not  to  be  used  unnecessarily.  Railroad  Co. 
V.  Jones,  95  U.  S.  439,  24  L.  Ed.  506 ;  Kresanowski  v.  N.  P.  R.  R. 
Co.  (C.  C.)  18  Fed.  229;  Kane  v.  Erie  R.  R.  Co.  (C.  C.  A.)  142 
Fed.  682.*  An  experienced  employe,  called  upon  to  use  it,  would  natur- 
ally, in  the  exercise  of  ordinary  care,  take  steps  to  ascertain  its  condi- 
tion, and  the  nature  of  the  foothold  it  would  afford  in  alighting  from 
tile  train,  before  intrusting  himself  to  it  This  would  ht  especially 
true  after  dark,  on  a  rough  track,  in  freezing  weather,  with  the  chance 
of  ice  on  the  footboard.  In  the  present  case,  the  testimony  shows  it 
was  not  necessary  for  Williams  to  use  this  footboard  in  front  of  the 
moving  train  in  order  to  get  off.  He  had  been  riding  in  the  cab.  He 
might  have  done  so  that  night.    No  reason  for  the  diange  was  given. 

»  T8  C.  a  A.  672. 

Digitized  by  VjOOQIC 


150  79  C.  C.  A.  REPORTS. 

if,  as  he  claims,  he  did  not  know  the  condition  of  the  footboard,  then 
he  unnecessarily  chose  a  place  certainly  ot  danger,  and  possibly  ot  un 
usual  danger,  when  one  of  safety  was  open  to  him.    In  doing  this  we 
think  he  acted  negligently. 
The  judgment  is  affirmed. 


a^9  Fed.  lOa) 

.    WABASH  R.  CO.  v.  KITHCART. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  21.  190a) 

No.  2.357. 

L  Master  and  Servant— Injxtbibs  to  Servant— Bbakeman— Petition— Alle- 
gations OF  Neoliqence. 

In  an  action  for  Injuries,  plaintiff,  a  brakeman,  alleged  that  in  com- 
plying with  the  orders  of  his  superior  he  was  compelled,  by  reason  of  a 
defective  coupling  rod,  to  step  between  the  ears  in  order  to  uncouple  them, 
and  while  doing  so  his  foot  was  caught  in  an  open  unblocked  frog  hi  the 
track ;  that  the  injury  was  occasioned  because  of  the  negligent  and  care- 
less construction  of  defendant's  track  in  failing  to  properly  block  the 
frog,  and  that  the  accident  was  solely  caused  by  reason  of  defendant's 
negligence  in  failing  to  properly  construct  and  maintain  its  trade  at  the 
point  of  the  accident.  Held,  that  the  petition  was  insufficient  to  raise  au 
issue  of  negligence  in  maintaining  a  defective  coupling  appliance. 

2,  Same— Negliqence— Unblocked  Frogs. 

Where,  in  an  action  for  injuries  to  a  brakeman  by  his  foot  becoming 
caught  in  an  unblocked  frog,  there  was  undisputed  proof  that  on  some 
of  the  railroad  systems  in  the  state  and  elsewhere  it  was  customary  to 
leave  frogs  unblocked,  and  on  others  to  block  them,  and  the  frogs  on  some 
parts  of  defendant's  lines  were  blocked  and  on  others  not,  and  also  that 
there  was  a  fair  difference  of  opinion  among  practical  railroad  men  as  to 
which  was  the  safer  practice,  defendant's  failure  to  block  the  frog  in  ques- 
tion did  not  constitute  actionable  negligence. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §  221.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

James  P.  Hewitt  (Geo.  S.  Grover  and  Carr,  Hewitt,  Parker  & 
Wright,  on  the  brief),  for  plaintiff  in  error. 

Halloran  &  Starkey  and  Thomas  A.  Cheshire,  for  defendant  in 
error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Kithcart  recovered  a  judgment  against 
the  railroad  company  for  personal  injuries  sustained  in  the  state  of 
Iowa  while  in  its  service  and  in  the  performance  of  his  duties  as  a 
brakeman.  The  averments  of  negligence  in  his  petition  are  contained 
in  the  following  paragraphs : 

"That  in  complying  with  the  said  orders  of  his  said  superior  officer,  he  was 
compelled,  by  reason  of  a  defective  coupling  rod,  to  step  between  the  cars 
in  order  to  uncouple  the  same,  and  while  between  the  said  cars,  in  the  act  of 
uncoupling  the  same,  his  foot  was  caught  and  held  fast  in  an  open  or  un- 
blocked frog  or  guard  rail  in  and  on  the  track  of  the  defendant  company. 

**That  said  accident  and  injury  was  occasioned  the  plalntlfT  because  of  the 
negligent  and  careless  construction  by  the  defendant  company  of  its  track, 
in  failing  to  properly  block  the  said  frog  or  guard  rail  of  the  switch,  located 
at  the  point  and  place  of  the  happening  of  said  accident 
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'That  said  accident  occurred  solely  by  reason  of  the  carelessneser  and  neg- 
ligence of  the  defendant  company,  as  stated  above,  in  failing  to  properly  con- 
struct and  maintain  its  said  track  at  said  point  of  said  accident,  and  the  plain- 
tiff was  wholly  free  from  contributing  in  any  degree  whatever  to  the  same 
by  reason  of  any  negligent  or  careless  acts  upon  his  part" 

At  the  conclusion  of  the  evidence  the  court  denied  a  request  of 
the  railroad  company  for  a  directed  verdict  in  its  favor,  and  also 
refused  to  give  an  instruction  that  there  could  be  no  recovery  because 
of  a  defective  coupling  rod  as  a  ground  of  negligence.  On  the  con- 
trary, the  court  instructed  the  jury  that  there  were  two  charges  of 
negligence  in  the  petition,  upon  either  of  which  a  recovery  might  be 
had  if  the  evidence  warranted  it — ^first,  a  defective  coupling  appliance, 
and,  second,  a  failure  to  block  the  frog.  In  this  the  court  erred.  The 
petition  does  not  charge  the  defective  condition  of  the  coupling  ap- 
pliance as  a  substantive  ground  of  negligence.  The  first  of  the 
paragraphs  quoted  from  the  petition  is  not  an  assertion  of  negligence 
on  the  part  of  the  company.  It  merely  sets  forth  a  reason  why  the 
plaintiff  went  between  the  moving  cars,  and  its  purpose  was  to  re- 
lieve him  from  the  charge  of  contributory  negligence.  Morris  v. 
Railway,  47  C.  C.  A.  661,  108  Fed.  747.  This  is  manifest,  because 
there  is  nothing  more  in  the  averment  than  a  bare  statement  that  a 
coupling  rod  was  defective.  It  is  not  averred  that  the  company  was 
in  any  wise  negligent  in  respect  thereof,  and  for  aught  that  appears 
the  company  may  have  been  most  diligent  in  the  performance  of  its 
duties  of  inspection  and  maintenance.  The  purpose  of  the  pleader  not 
to  rely  upon  the  defect  except  as  mere  inducement  to  plaintiff's 
action  in  going  between  the  cars  is  further  shown  by  his  failure  to  aver 
either  that  the  cars  were  employed  in  interstate  commerce,  so  that  the 
act  of  Congress  in  respect  of  safety  appliances  would  apply,  or  that 
they  were  employed  in  commerce  within  the  state,  so  that  a  statute  of 
Iowa  upon  the  same  subject  could  be  invoked.  Moreover,  the  evidence 
received  during  the  trial  went  no  further  than  to  show  the  bare  fact 
that  the  safety  appliances  were  defective.  The  other  paragraphs  of  the 
petition  afford  further  proof,  if  any  is  needed,  that  the  plaintiff  rested 
his  case  solely  upon  a  charge  of  negligence  in  respect  of  the  condition 
of  the  track.  In  the  second  of  those  quoted  he  directly  charges  that 
the  accident  and  the  injury  were  occasioned  because  of  the  failure  to 
properly  block  the  f  rog'or  guard  rail  of  the  switch,  and  in  the  third  he 
says  that  the  accident  occurred  solely  by  reason  of  negligence  in 
failing  to  properly  construct  and  maintain  its  track  at  the  point  of  the 
accident  O^unsel  endeavor  to  escape  from  this  obvious  conclusion  by 
claiming  that  such  averments  were  mere  "opinions  and  conclusions 
of  law,'  and  should  therefore  be  wholly  disregarded.  Were  this 
true  (though  manifestly  it  is  not) ,  the  plaintiff  would  have  a  petition 
strii^jed  of  every  averment  of  negligence  on  the  part  of  the  defendant, 
and  his  right  of  recovery  would  be  rested  upon  inadmissible  inferences 
and  presumptions. 

As  to  the  failure  of  the  railroad  company  to  block  the  frog  at  the 
switch  where  the  plaintiff  was  injured:  Without  recapitulating  the 
testimony  of  the  witnesses,  it  is  sufficient  to  say  that  there  was  un- 
disputed proof  that  on  some  of  the  railroad  systems  in  Iowa  and  else- 
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where  it  was  the  custom  to  leave  frog^  unblocked,  and  on  others 
it  was  the  custom  to  block  them.  The  frogs  on  some  parts  of  the 
defendant's  lines  of  road  were  blocked,  and  on  others  not  blocked. 
The  particular  frog  in  which  plaintiff's  foot  was  caught  had  never 
been  blocked.  The  evidence  also  showed  that  there  was  a  fair  dif- 
ference of  opinion  among  practical  railroad  men  as  to  which  was  the 
safer  practice.  The  case  was  therefore  brought  fully  within  the  rule 
announced  by  the  Supreme  Court  and  by  this  court  in  Southern  Pacific 
R.  Co.  V.  Seley,  152  U.  S.  146, 14  Sup.  Ct.  530,  38  L.  Ed.  391 ;  Morris  v. 
Railway,  47  C.  C.  A.  661,  108  Fed.  747;  Kilpatrick  v.  Railroad,  57 
C.  C.  A.  255,  121  Fed.  11,  affirmed  by  the  Supreme  Court  in  195  U. 
S.  624,  25  Sup.  Ct.  789,  49  L.  Ed.  349;  Gilbert  v.  Railway,  63  C.  C. 
A.  27,  128  Fed.  529. 

When  such  a  diversity  of  theory  and  practice  in  the  construction 
and  maintenance  of  railroads  reasonably  exists,  a  company  confront- 
ed by  the  problem  is  at  liberty  to  adopt  that  course  which,  in  the  judg- 
ment of  its  officers,  is  least  productive  of  danger  to  all  whose  safety 
is  to  be  considered,  and  its  selection  of  plan  or  method  is  not  at  the 
risk  of  being  held  guilty  of  negligence.  In»the  Kilpatrick  Case  the 
petition  charged  that  the  railway  company  negligently  allowed  the 
coupling  appliances  on  the  cars  to  become  defective  and  out  of  re- 
pairs ;  that  because  thereof  the  plaintiff's  husband,  a  brakeman,  had  to 
go  between  the  moving  cars  to  uncouple  them;  that  while  doing  so, 
.  and  in  the  exercise  of  due  care,  his  foot  was  caught  in  the  unbl(xJced 
space  between  a  guard  rail  and  a  main  rail  of  the  track,  and  he  was  so 
injured  that  death  ensued;  that  the  unblocked  space  was  dangerous, 
and  the  company  was  negligent  in  so  maintaining  it.  At  the  trial, 
however,  the  plaintiff's  attorneys  stipulated  that  the  failure  to  block 
the  frog  was  the  proximate  cause  of  the  injury,  and  that  plaintiff 
would  rely  solely  tfiereon,  and  not  upon  the  other  ground,  namely, 
that  the  coupling  appliances  were  out  of  repair.  It  will  at  once  be 
perceived  that  this  stipulation  reduced  the  case  to  the  position  occupied 
by  the  one  at  bar.  At  the  conclusion  of  the  evidence  in  that  case  the 
trial  court  directed  a  verdict  for  the  defendant  upon  the  authority  of 
Southern  Pacific  R.  Co.  v.  Seley,  supra.  The  judgment  which  followed 
was  affirmed  by  the  Court  of  Appeals  in  the  Indian  Territory  (64  S.  W. 
560),  by  this  court,  and  finally  by  the  Supreme  Court,  all  holding  that 
the  Seley  Case  was  controlling. 

In  Union  Pacific  R.  Co.  v.  James,  6  C.  C.  A.  217,  66  Fed.  1001,  af- 
firmed in  163  U.  S.  485,  16  Sup.  Ct  1109,  41  L.  Ed.  236,  relied  on  by 
plaintiff,  the  principle  announced  in  the  Seley  Case  and  in  the  cases 
which  follow  it  was  not  invoked.  The  sole  issue  tried  was  whether  a 
particular  frog  was  blocked  or  unblocked  at  the  time  of  the  accident, 
and  the  trial  court  assumed  in  its  charge  to  the  jury  that  the  un- 
blocked frog  was  an  unsafe  appliance,  and  constituted  negligence  in 
itself.  No  exception  was  taken  to  that  feature  of  the  charge,  and  its 
correctness  was  not  reviewed  by  the  appellate  courts. 

The  request  of  the  Railroad  Company  for  a  directed  verdict  should 
therefore  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new 
trial. 
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a49  Fed.  194.) 

PAGE  et  al.  ▼.  ROGERS. 

(Circuit  Ck>iirt  of  Appeals,  Sixth  Circuit    December  4,  1906.) 

No.  1,570. 

L  Appeai/— Mandate—Constbuction. 

Where  the  mandate  on  a  former  appeal  provided  that  appellants  were 
liable  for  a  sum  sufficient  to  "pay  all  debts  of  every  class  which  had  or 
might  be  proved  against  the  bankrupt,  and  the  expenses  of  the  trustee, 
his  fee,  and  costs,"  provided  the  aggregate  did  not  exceed  the  amount  of 
the  preference  received  by  appellants'  testator,  appellants  were  properly 
charged  with  a  reasonable  counsel  fee  to  the  trustee's  attorney. 

2.  Bankbuptot  —  Pbefebbntiai.  Payments  —  Expenses  of  Administration- 

Counsel  Fees. 

The  reasonable  fee  of  counsel  employed  by  a  bankrupt's  trustee  to  re- 
cover a  voidable  or  fraudulent  preference  made  by  the  bankrupt  consti- 
tutes a  part  of  the  trustee's  expenses,  and,  as  such,  a  part  of  the  costs 
and  expenses  of  administration,  entitled  to  preferential  payment 

3.  Same— Excessive  Aixowanoe. 

Executors  were  held  liable  to  repay  to  a  bankrupt's  trustee,  of  an  al- 
leged preference,  a  sum  sufficient  to  pay  all  debts  of  every  class  proved 
against  the  bankrupt,  and  the  expenses  of  the  trustee,  his  fee,  and  costs. 
A  fee  of  $15,000  was  allowed  to  the  thistee's  attorney,  but  the  executors' 
total  liability  was  more  than  $7,000  less  than  the  aggregate  of  the  debts 
and  expenses,  including  the  allowance  to  counsel.  Held,  that  such  allow- 
ance was  not  excessive,  in  so  far  as  such  executors  w^re  concerned. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

King,  Waters  &  Page  and  Brown  &  Spurlock,  for  appellants. 
Williams  &  Lancaster  and  Pritchard  &  Sizer,  for  appellees. 

Before  LUKTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

PER  CURIAM.  This  is  a  second  appeal.  The  opinion  upon  the 
first  appeal  states  the  case.  140  Fed.  596. »  In  pursuance  of  our  decree 
modifying  the  decree  of  the  court  below,  the  district  judge  directed  a 
q)ccial  master  to  report  the  amount  of  claims  proved  or  provable 
against  the  bankrupt,  and  the  costs  and  expenses  of  the  administration 
of  the  bankrupt  estate,  including  fees  of  counsel  for  the  bankrupt's  trus- 
tee in  this  case.  The  master  reported  that  the  total  amount  of  claims 
and  costs  and  expenses,  including  trustee's  counsel  fees,  was  $78,086.- 
78.  The  total  liability  of  the  estate  of  Thomas  Merriam  to  the  bank- 
rupt's trustee  he  reported  at  $70,891.54,  including  interest  to  January 
15,  1906.  Upon  this  basis  there  was  no  surplus  over  and  above  the 
Utilities  of  the  bankrupt's  estate,  and  no  room  for  a  refusal  to  direct 
the  payment  of  any  sum  less  than  the  full  liability  of  Thomas  Merriam 
to  the  trustee. 

But  the  appellants  assign  as  error  the  allowance  of  $15,000  as  coun- 
sel fees  to  the  counsel  employed  by  the  trustee,  first,  because  they  say 
that  under  the  mandate  of  this  court  no  counsel  fees  were  allowed. 
This  is  a  mistake.  We  expressly  held  that  the  appellants  were  liable 
for  a  sum  sufficient  to  "pay  all  debts  of  every  class  which  have  been 

>73aa  A.  iM. 
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or  may  be  proven  against  the  bankrupt  and  the  expenses  of  the  trus- 
tee, his  fee,  and  the  costs,"  provided  the  aggregate  did  not  exceed 
the  amount  of  the  preference  received  by  the  testator,  Thomas  Mer- 
riam.  The  reasonable  fee  of  counsel  employed  by  the  trustee  to  re- 
cover a  voidable  or  fraudulent  preference  made  by  the  bankrupt  con- 
stitutes a  part  of  the  trustee's  expenses,  and  as  such  a  part  of  the  costs 
and  expenses  of  administration,  entitled  to  preferential  payment.  Da- 
vidson V.  Friedman,  140  Fed.  853,  72  C.  C.  A.  553.  These  counsel  fees 
were,  therefore,  a  part  of  the  trustee's  expenses,  and  allowable  under 
our  mandate. 

It  is  next  objected  that  this  allowance  was  excessive.  We  are  not 
altogether  prepared  to  approve  of  the  large  compensation  allowed 
counsel,  in  view  of  the  strong  admonition  in  the  direction  of  economy 
found  in  the  bankrupt  law.  But  if  we  assume  that,  under  the  peculiar 
mandate  of  this  court,  the  district  judge  was  authorized  to  refer  the 
question  of  the  aggregate  sum  necessary  to  pay  all  probable  claims, 
costs,  and  expenses  to  a  special  master  for  a  report,  and  that  we  would 
be  authorized  to  consider  an  exception  to  an  allowance  for  the  counsel 
fees  for  the  attorneys  employed  by  the  bankrupt's  trustee  upon  the 
ground  that  it  was  so  grossly  excessive  as  to  be  an  abuse  of  the  sound 
discretion  of  the  court  below,  we  see  no  sufficient  reason  under  the 
facts  of  this  case  for  doing  so.  The  total  liability  of  the  appellants 
is  more  than  $7,000  less  than  the  aggregate  of  the  debts  and  expenses, 
including  this  allowance  to  counsel.  The  result  is  that  about  one-half 
of  this  allowance  is  paid  by  the  creditors,  who  are  not  complaining. 
Unless,  therefore,  we  should  hold  that  this  allowance  was  excessive 
to  the  extent  of  more  than  one-half,  it  would  not  benefit  appellants. 
That  we  are  not  willing  to  do. 

All  of  the  assignments  are  overruled,  and  decree  affirmed. 


(149  Fea.  190.) 

UNITYPB  C50.  v.  LONG. 

(Circuit  Ckmrt  of  Appeals,  Sixth  Circuit    November  22,  1906.) 

No.  3,462. 

Appeal  and  Ebbob— REHXABino— Tims  fob  Filing  PBrmoN. 

The  rule  of  the  Circuit  Court  of  Appeals  which  requires  a  petition  for  re- 
hearing to  be  filed  within  30  days  after  the  filing  of  an  opinion  is  one  of 
convenience,  and  should  not  be  enforced  where  the  point  on  which  a  re- 
hearing Is  asked  is  a  reversal  of  the  authority  upon  which  the  decision  was 
based  after  the  time  for  filhig  of  the  petition  had  expired,  but  before  the 
court  had  lost  Jurisdiction  over  the  Judgment  by  the  expiration  of  the 
term. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
f  S232.] 

On  Petition  for  Rehearingf. 

For  former  opinion,  see  143  Fed.  315,  74  C.  C.  A.  453. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 
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LURTON,  Circuit  Judge.  A  petition  to  rehear  was  filed  in  this 
•case  before  the  close  of  the  last  term,  and  our  mandate  recalled,  and  a 
Tehearing  ordered  for  the  first  week  of  the  present  term.  We  held  in 
the  opinion  filed  herein,  upon  the  authority  of  DoUe  v.  Cassell,  135 
Fed.  52,  67  C.  C.  A.  526  (a  case  decided  by  this  court) ,  that  a  condi- 
tional sale  of  personal  property,  retaining  the  title  until  the  purchase 
price  was  paid,  was  a  void  agreement  as  against  the  creditors  of  the 
buyer  and  his  trustee  in  bankruptcy  when  not  filed  as  required  by  sec- 
tion 4155-2,  Rev.  St.  Ohio,  1906.  Our  opinion  was  subsequently 
overruled  by  the  Supreme  Court,  and  our  judgment  reversed,  and  the 
-agreement  retaining  title  to  secure  the  price  held  valid  and  enforce- 
able against  the  bankrupt's  trustee. 

It  follows  that  the  order  of  affirmance  heretofore  made  will  be  set 
aside,  and  the  judgment  of  the  bankruptcy  court  reversed.  The  peti- 
tion to  rehear  was  filed  after  the  time  within  which  rule  29  (90  Fed. 
lix,  31  C.  C.  A.  cvi)  requires  it  to  be  filed.  But  the  case  is  one  which 
could  be  carried  to  the  Supreme  Court.  That  our  judgment  would  be 
there  reversed,  there  can  be  no  doubt.  The  rule  which  requires  a  peti- 
tion to  rehear  to  be  filed  within  30  days  after  the  filing  of  an  opinion  is 
a  rule  of  convenience,  and  should  not  be  enforced  where  the  point  up- 
on which  a  rehearing  is  asked  is  a  reversal  of  the  authority  upon  which 
our  decision  was  made  after  the  time  for  a  petition  to  rehear,  but  be- 
fore we  had  lost  jurisdiction  over  the  judgment  by  the  expiration  of 
the  terra. 


{141^  Fed.  197) 

R  EPPSTEIN  &  CO.  V.  WILSON. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.     November  29,  1906.) 

No.  1,522. 

Bankbuptcy— Liens— Unbecobded  Chattel  Mobtgaob. 

The  failure  to  record  a  chattel  mortgage  under  the  provisions  of  Rev. 
St.  Tex.  1895,  art  3328,  which,  under  the  state  decisions,  does  not  af- 
fect its  Tallditj  as  between  the  parties  or  as  against  general  creditors, 
does  not  render  it  Invalid  as  against  the  trustee  in  bankruptcy  of  the 
mortgagor  by  virtue  of  Bankr.  Act  July  1,  1898,  c.  541,  §  67a,  30  Stat* 
564  [U.  S.  Comp.  St  1901,  p.  34491. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Texas. 

F.  M.  Etheridge  and  Rhodes  S.  Baker,  for  petitioner. 
J.  W.  Stitt,  for  respondents. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  On  the  4th  day  of  May,  1906,  one  Cleve  McNeil, 
1)eing  indebted  to  E.  Eppstein  &  Co.  in  the  siun  of  $2,822.85,  balance 
due  on  a  previous  chattel  mortgage,  and  $1,661.47  on  an  open  account 
and  $60  for  rent,  executed  and  delivered  to  E.  Eppstein  &  Co.  his  note 
fcr  $4,544.32  with  interest  from  date  at  10  per  cent. ;  and,  to  secure 
said  note  he  executed  on  the  same  day  a  chattel  mortgage,  bearing  no 
date  upon  its  face,  upon  certain  bar  fixtures  in  a  certain  saloon  in 
Quanah,  Hardeman  county,  Tex.    Six  days  afterwards,  Cleve  McNeil 
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was,  on  his  own  petition,  adjudged  a  bankrupt.  E.  Eppstein  &  Co^ 
proved  the  execution  of  the  aforesaid  note  and  mortgage,  and  asked  to- 
have  the  same  allowed  with  full  recognition  of  the  mortgage  lien,  To- 
the  allowance  of  the  claim  the  trustee  made  objection  as  follows: 

"(1)  That  tlie  alleged  Hen  attempted  to  be  asserted  by  claimant  is  void, 
because  when  givoi  bankrupt  was  insolvent  (2)  Because  the  alleged  lien 
was  given  within  four  months  next  preceding  the  filing  of  bankrupt's  peti- 
tion herein.  (3)  Because  neither  of  the  morfi:ages  on  which  claimant  relies 
were  registered  as  required  by  law,  and  are  therefore  void  as  against  credltors- 
and  against  the  trustee  of  this  estate.  (4)  That  the  trustee  reduced  the  prop- 
erty on  which  the  lien  is  asserted  to  his  possession  immediately  on  his  qual- 
ification as  such  trustee  of  this  estate  and  prior  to  the  filing  of  the  olaim 
herein  contested  as  a  secured  claim.  (5)  That  claimants  by  withholding  said 
alleged  mortgages  from  proper  registration  and  record  aided  said  bankrupt 
in  practicing  a  fraud  on  his  other  creditors,  by  making  it  appear  that  his 
assets  were  unencumbered,  thereby  inducing  credit  from  creditors  other 
than  claimants,  which  would  not  have  been  extended  had  said  mortgagee 
been  legally  registered." 

The  finding  of  the  referee  was  that  the  claim  of  indebtedness  un- 
der the  note  was  a  lawful,  just,  and  valid  indebtedness  of  the  bankrupt,^ 
and  lawfully  provable  therein ;  that  the  chattel  mortgage,  though  other- 
wise valid,  was  not  duly  registered  as  a  chattel  mortgage  in  Hardeman^ 
county  prior  to  the  institution  of  proceedings  in  bankruptcy,  and  there- 
fore file  claim  of  lien  thereunder  should  not  be  allowed.  On  review 
before  the  District  Court,  the  finding  of  the  referee  was  sustained.  Itt 
due  time  E.  Eppstein  &  Co.,  filed  this  petition  for  revision.  If  the  only 
question  below  was  as  to  the  validity  of  the  mortgage  lien  because  it 
was  not  registered  in  Hardeman  county,  the  decision  of  tiie  court  was 
erroneous.  See  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co.,  136  Fed. 
396,  69  C.  C.  A.  240 ;  York  Manufacturing  Co.  v.  Cassel,  201  U.  S. 
344,  26  Sup.  Ct.  481,  50  L.  Ed.  782.  Counsel  for  respondent  argue  in 
this  court  that  the  mortgage  Hen  was  and  is  invalid,  because  it  was 
given  for  a  pre-existing  indebtedness  when  the  grantor  was  insolvent 
and  within  six  days  before  the  bankruptcy.  The  referee  does  not  find 
that  the  bankrupt  was  insolvent  at  the  time  the  mortgage  was  executed 
or  that  there  was  any  fraud  in  the  inception  or  execution  of  the  mort- 
gage. 

Under  the  facts  as  presented,  we  are  constrained  to  reverse  the  de- 
cree of  the  bankruptcy  court,  and  Hirect  the  allowance  of  the  lien 
claimed  by  the  petitioner.  'irA  it  is  so  ordered. 


(149  Fed.  198.) 

HERDIC  V.  MARYLAND  CASUALTY  CO. 

(Circuit  Ck)urt  of  Appeals,  Third  Circuit    December  8,  1906.) 

No.  22. 

INSUBANCE— Accident  Policy— Constbuction. 

An  accident  policy  recited  that  it  insured  against  bodily  Injuries  sus- 
tained through  external,  violent,  and  accidental  means,  and  in  a  subse- 
quent clause  provided  that  it  did  not  cover  death  from  disability  result- 
ing from  mineral,  animal,  vegetable,  gaseous,  or  any  other  kind  of  poison» 
but,  subject  to  its  conditions,  covered  death  or  disability  resulting  from 
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septicaemia,  etc.    Held,  that  the  policy  did  not  cover  death  from  septicsBmla 
ensuing  from  a  surgical  operation  for  appendicitis. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  28>  Insurance,  f  1175.] 

Buffington,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Pennsylvania. 
For  opinion  below,  see  146  Fed.  396. 
Seth  T.  McCormick,  for  plaintiflF  in  error. 
C.  E.  Sprout  and  John  E.  Cupp,  for  defendant  in  error. 
Before  DALLAS,  GRAY,  and  BUFFINGTON,.  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  Circuit  Court  sustained  the  demur- 
rer of  the  defendant  in  that  court  (and  here)  to  the  statement  of  claim 
of  the  plaintiff  below,  wherein  she  alleged  that  the  defendant,  on  the 
application  of  Carl  Herdic  (her  husband),  had  issued  a  policy  of  in- 
surance, made  part  of  her  statement,  by  which,  as  she  averred,  the  de- 
fendant "did  insure  Carl  Herdic  in  the  sum  of  $6,000  against  death 
resulting  from  septicaemia" ;  and  the  question  was,  and  is,  whether  the 
policy  sued  on  did  insure  against  death  resulting  from  septicaemia  not 
<raused  by  "accidental  means,"  but  ensuing  upon  a  surgical  operation 
for  appendicitis. 

The  policy  is  an  accident  policy,  and  Carl  Herdic  could  not  have 
conceived  it  to  be  anything  else.  The  company  he  applied  to  was  a 
''^casualty  company."  His  application  was  for  an  "accident  policy," 
and  the  policy  itself  was  so  desigfnated,  both  on  its  face  and  by  indorse- 
ment. Presumably  such  a  policy  would  be  intended,  and  understood, 
to  insure  against  bodily  injuries  through  accidental  means,  not  against 
death  from  disease ;  and  accordingly  we  find  at  the  outset  of  this  one, 
and  in  what  may  be  called  its  cardinal  clause,  the  statement  that  the 
company  issuing  it  did  thereby  insure  against  "bodily  injuries  *  *  * 
sustained  *  *  *  through  external,  violent  and  accidental  means." 
This  language,  of  course,  is  not  inclusive  of  death  from  septicaemia, 
when  not  resulting  from  accident;  and  in  our  opinion  the  subsequent 
clause  upon  which  the  plaintiff  in  error  relies  should  be  construed  in 
haraiony  with  it,  and  with  the  general  character  of  the  entire  instru- 
ment as  a  policy  of  accident,  and  not  of  life,  insurance.  That  subse- 
quent clause  is: 

"(4)  This  policy  does  not  cover  death  nor  disability  resulting  from  mineral, 
animal,  vegetable,  gaseous,  or  any  other  kind  of  poisoning,  except  as  herein- 
after stated ;  but,  subject  to  its  conditions,  covers  death  or  disability  resulting 
from  septicaemia,  freezing,  sun  stroke,  drowning,  hydrophobia,  choking  In  swal- 
lowing, and  death  only,  as  the  result  of  an  anesthetic,  while  actually  under- 
gohig  a  surgical  operation  at  the  hands  of  a  duly  qualified  regular  physician." 

This  clause  is  not  to  be  so  interpreted  (in  the  event  of  death  from 
septicaemia)  as  to  render  inoperative  the  previously  expressed  and 
broadly  characterizing  limitation  of  the  entire  insurance  to  bodily  in- 
juries sustained  "through  external,  violent  and  accidental  means."  It 
was  not  designed  to  transform  the  policy  from  an  accident  one  into  one 
of  restricted  life  insurance ;  and  we  do  not  believe  that  Mr.  Herdic  was, 
or  could  have  been,  misled  into  supposing  that  it  had  that  effect. 
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This,  however,  has  been  so  satisfactorily  shown  by  the  learned  judge  of 
the  court  below  as  to  render  any  more  extended  discussion  of  the  sub- 
ject by  us  unnecessary.    See  Herdic  v.  Maryland  Casualty  Company 
(C.  C.)  146  Fed.  396. 
The  judgment  is  affirmed. 

BUFFINGTON,  Circuit  Judge,  dissents. 

(149  Fed.  20a) 

AMERICAN  CAN  CO.  v.  WILLIAMS. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    ^ovembe^  24,  1906.) 

No.  176. 

Injunction— Receivkb  op  Nationai.  Bank— Dibection  to  Retain  Funds 
Pending  Suit. 

It  Is  a  proper  exercise  of  discretion  on  the  part  of  a  Circuit  Ourt  to 
enjoin  a  receiver  of  a  national  bank  from  transmitting  a  fund  in  liis  hands 
to  the  treasurer  of  the  United  States  pending  the  determination  by  the 
court  of  a  preferential  claim  thereto. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  27,  Injunction,  tt 
8G-90.) 

Townsend,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

F.  F.  Oldham  and  F.  W.  Stevens,  for  appellant. 
J.  M.  Mitchell,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  majority  of  the  court  are  satisfied  that  it 
was  a  proper  exercise  of  discretion  on  the  part  of  the  Circuit  Court 
to  retain  the  fund  within  the  jurisdiction  until  it  shall  have  been  deter- 
mined, at  final  hearing,  to  whom  it  belongs. 

TOWNSEND,  Circuit  Judge.  I  dissent  from  the  opinion  of  the 
majority  of  the  court.  The  order  in  question  enjoins  the  receiver 
*'from  disposing  in  any  manner  of  any  funds  in  his  hands  as  receiver 
of  the  Fredonia  National  Bank  by  transmission  to  the  Treasurer  of  the 
United  States  or  otherwise,  so  as  to  reduce"  the  amount  claimed  by 
the  plaintiff  as  a  preference  in  the  pending  suit. 

The  federal  statute  makes  it  the  duty  of  the  defendant  to  take  pos- 
session of  the  assets  of  the  insolvent  institution,  and  to  pay  over  all 
moneys  resulting  therefrom  to  the  Treasurer  of  the  United  States,  sub- 
ject to  the  order  of  the  Comptroller.  There  is  no  evidence  that  the  de- 
fendant is  doing  or  threatens  to  do  any  act  in  violation  of  the  plaintiflPs 
right.  It  would  seem  from  the  language  of  section  6236  of  the  Revised 
Statutes  [U.  S.  Comp.  St.  1901,  p.  3508]  that  the  comptroller,  and 
not  the  defendant,  would  be  the  proper  person  to  pay  the  plaintiff'^ 
claim  if  it  were  finally  sustained.  In  the  absence  of  evidence  that 
unless  the  injunction  issue  there  will  be  an  invasion  of  the  plaintiflF's 
rights,  there  is  no  sufficient  justification  therefor.    The  right  to  a  pre- 
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Kminary  injunction  is  not  granted  ex  debito  justitiae,  but  the  applica- 
tion is  addressed  to  the  sound  discretion  of  the  court.  The  discretion  is 
not  an  arbitrary  one,  but  is  to  be  exercised  subject  to  the  established 
principles  of  law.    High  on  Injunctions,  §§  11,  13. 

It  is  to  be  assumed  that  the  receiver,  the  Treasurer  and  the  Comp- 
troller will  execute  their  duties  according  to  law.  I  am  of  the  opinion, 
therefore,  that  no  adequate  ground  has  been  shown  to  justify  the  inter- 
ference by  injunction  with  3ie  executive  officers  of  the  Government  in 
the  discharge  of  their  duties  in  accordance  with  the  statute. 


(i4»  Fed.  201.) 

WILDMAN  MFG.  CO.  v.  ADAMS  TOP  CUTTING  MACH.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  20, 1906.) 

No.  la 

Contracts— Breach— Implied  Condition. 

A  contract  by  which  one  party  was  constituted  the  sole  manufacturer 
and  the  sole  sales  agent  for  a  machine  under  a  patent  owned  by  the 
other,  and  required  to  manufacture  and  have  ready  for  delivery  at 
least  50  machines  each  year,  provided  there  was  sale  for  such  number, 
placed  upon  such  agent  by  Implication  the  duty  of  exercising  reasonable 
diligence  In  endeavoring  to  market  the  machines,  and  rendered  It  liable 
for  a  breach  of  the  contract  If  by  reason  of  Its  failure  to  do  so  the  required 
50  machines  were  not  manufactured  and  sold  each  year. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  145  Fed.  576. 

Dimner  Beeber,  for  plaintiff  in  error. 
Ellis  Ames  Ballard,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  is  a  writ  of  error  to  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania.  In  that  court 
the  Adams  Top  Cutting  Machine  Company  brought  suit  against  the 
Wildman  Manufacturing  Company  to  recover,  first,  the  value  of  cer- 
tain jigs,  patterns,  and  designs,  and,  secondly,  damages  for  breach 
by  the  Wildman  Company  of  its  duty  as  selling  agent  of  certain  knit- 
ting machines  for  the  Adams  Company.  The  Adams  Company,  being 
the  patentee  of  a  certain  machine  for  "cutting  the  tops  of  loiit  hosiery, 
entered  into  a  contract  with  the  Wildman  Company  on  June  14,  1891, 
whereby  the  Wildman  Company  agreed  to  manufacture  and  sell  such 
machines  for  five  years.  In  consideration  of  $3,500  paid  by  the  Adams 
Company,  the  Wildman  Company  agreed  to  make  for  it  all  the  jigs, 
patterns,  and  designs  required  to  build  this  machine.  The  money  was 
paid  and  the  articles  manufactured.  In  that  respect  the  contract  pro- 
vided: 

''It  is  farther  agreed  that  said  jigs,  patterns,  designs,  etc.,  shall  be  the  prop- 
erty of  the  party  of  the  second  part,  but  shall  never  be  delivered  to  the  party 
of  the  second  part,  and  shall  always  be  and  remain  In  the  possession  of  the 
said  party  of  the  first  part,  excepting,  first,  in  the  event  of  the  voluntary 
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abandonm^t  of  this  contract  by  the  party  of  the  first  part  within  three 
years  from  the  date  hereof,  and,  second,  in  the  event  that  the  party  of  the 
first  part  shall  fail  to  manufacture  and  furnish,  proyided  there  be  sale  for 
the  same,  fifty  (50)  machines  each  year  for  the  first  two  years,  unless  pre- 
vented by  circumstances  over  which  it  has  no  control  In  either  of  the  above 
circumstances  the  said  jigs,  patterns,  designs,  etc.,  shall  be  delivered  over  to 
the  party  of  the  second  part" 

The  Adams  Company  averred  the  Wildman  Company,  although 
there  was  sale  for  the  same,  failed  to  manufacture  and  furnish  such 
50  machines  yearly  for  each  of  said  years,  and  by  reason  thereof  it 
was  entitled  to  demand,  and  had  demanded,  possession  of  said  jigs, 
etc.,  or  payment  of  $3,500  therefor,  but  the  defendant  refuses  delivery 
or  payment.    This  constitutes  the  first  claim  for  damages. 

As  pertinent  to  the  second  claim,  viz.,  to  recover  damages  for  breach 
of  du^  as  selling  agent,  the  contract  provides : 

"The  party  of  the  first  part  agrees  to  manufacture  the  Adams  Top  Cutting 
Machines  for  the  party  of  the  second  part  and  become  their  sole  manufac- 
turers and  sole  selling  agents  for  a  period  of  five  years,  with  the  privileges 
of  the  party  of  the  first  part  to  renew  this  contract  and  extend  the  same  for 
a  further  period  of  five  years.  •  •  •  The  party  of  the  first  part  agrees 
to  sell  as  agents  of  the  party  of  the  second  part  said  machines,  when  so 
manufactured,  at  the  price  of  seven  hundred  and  fifty  dollars  ($750)  f.  o.  b. 
cars  at  Norristown  Pennsylvania,  or  for  a  price  to  be  fixed  by  the  party  of 
the  second  part  All  billheads  shall  contain  the  name  of  the  party  of  tlie 
first  part  as  sole  manufacturers  and.  sole  agents  for  the  party  of  the 
second  part  ♦  ♦  ♦  All  selling  expenses  which  the  party  of  the  first  part 
may  have  to  be  borne  by  the  party  of  the  first  part  •  •  •  The  party  of 
the  first  part  agrees  to  furnish  and  haVe  made  for  sale,  unless  prevented  l:^ 
circumstances  over  which  said  party  has  no  control,  at  least  fifty  (50)  ma- 
chines each  year,  provided  there  be  sale  for  said  numl)er  of  machines.  Should 
the  party  of  the  first  part  fail  to  manufacture  and  deliver  one  hundred  ma- 
chines sold  or  leased,  unless  prevented  by  circumstances  over  which  said 
party  had  no  control,  in  the  first  two  years,  then  the  party  of  the  second  part 
shall  have  the  privilege  to  cancel  the  agreement,  or  take  steps  to  place  agents 
for  the  purpose  of  trying  to  increase  the  manufacture  and  sale  of  the  ma- 
chines, at  their  option.  The  party  of  the  first  part  agrees  to  use  the  customary 
prudence  and  discretion  in  making  sales,  but  shall  not  guaranty  any  sales, 
and  should  any  losses  be  Incurred  the  party  of  the  second  part  agrees  to  pay 
to  the  party  of  the  first  part  the  price  of  manufacture,  as  above  provided 
for.  The  party  of  the  second  part  shall  have  the  right  to  reject  all  orders 
of  Intended  purchasers  whose  financial  resi>onsibility  may  be  doubtful  in 
the  opinion  of  the  party  of  the  first  part  The  party  of  the  first  part  agrees 
to  make  monthly  reports  and  returns  for  all  sales  made,  and  liquidate  monthly 
on  the  basis  of  such  returns,  and  in  so  liquidating  the  party  of  the  second 
part  agrees  to  allow  the  party  of  the  first  part  to  deduct  the  price  of  manufac- 
ture and  commissions,  as  aforesaid,  on  payments  made  on  consummated  sales." 

The  contention  of  the  Adams  Company  was  that  defendant  failed 
to  discharge  its  duty  as  manufacturer  and  as  selling  agent,  in  that  it 
did  not,  with  due  diligence  and  promptness,  either  manufacture  the 
machines  needed  for  sales,  or  sell  the  machines  it  could  have  sold. 

It  will  be  seen  that  the  underlying  question  affecting  the  right  of 
the  plaintiff  to  recover  on  both  these  claims  was  the  defendant's  ob- 
ligation as  selling  agent.     In  that  respect  the  court  said : 

**Without  any  special  provision  in  the  contract  to  that  tfect,  it  is  implied 
that  the  Wildman  Ck>mpany,  having  accepted  the  position  of  selling  agent 
and  especially  as  being  the  sole  selling  agent,  so  that  nobody  else  could  put  this 
machine  on  the  market  but  itself,  and  to  exercise  reasonable  diligence  and 
care  in  endeavoring  to  market  this  machine." 
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In  view  of  the  foregoing  provisions,  we  agree  with  the  court  below 
that  the  contract  constituted  the  Wildinan  Company  the  selling  agent 
of  the  Adams  Company,  and  the  obligation  to  reasonably  perform  all 
the  duties  incident  to  such  a  relation  rested  upon  it.  We  are  also  of 
opinion  the  defendant  had  no  cause  to  complain  of  the  court's  instruc- 
tions as  to  its  liability  for  damages  for  failure  to  perform  its  duty  as 
such  agent.  Not  only  did  the  judge  carefully  call  the  jury's  attention 
to  the  necessary  delay  in  perfecting  and  manufacturmg  the  device, 
to  the  difficulties  incident  to  the  introduction  of  a  new  and  untried 
article  (elements  that  were  in  defendant's  favor),  but  he  referred  to 
the  fact  that,  while  60  machines  was  the  maximum  which  defendant 
could  be  required  to  make,  it  was  not  bound  to  manufacture  any  for 
which  there  was  no  sale.    The  language  of  the  charge  was : 

•Their  contract  was  that  they  would  provide,  manufacture,  and  have  ready 
for  delivery  fifty  machines  a  year  for  the  first  two  years,  provided  there  was 
a  sale  for  the  same,  and  that  is  an  exceedingly  Important  matter  for  the 
Jnry  to  consider.  Taking  all  these  matters  Into  consideration,  was  there  a 
sale  for  as  many  machines  as  that?  Can  It  be  said  reasonably  and  fairly, 
and  In  view  of  all  the  evidence,  that  there  was  a  market  for  as  many  ma- 
chines as  that?  If  there  was,  then  the  duty  of  the  defendant  was  to  supply 
that  market.  If  there  was  no  such  market,  their  contract  Is  not  broken  by 
their  failure  to  furnish  those  machines.  They  were  only  bound  to  furnish 
the  market  up  to  that  maximum.  They  were  only  bound  to  furnish  up  to 
a  certain  nxunber  of  machines  in  case  there  was  a  sale  for  them.  If  there  was 
only  sale  for  twenty-five  machines,  they  were  only  bound  to  furnish  twenty- 
fife.  They  were  not  compelled  to  pile  up  a  lot  of  machines  on  their  hands 
for  which  there  was  no  sale,  and  which  would  only  have  to  be  stored  In- 
their  plant  That  was  the  reason,  no  doubt,  that  this  provision  was  put  In, 
that  unless  there  was  a  sale  for  this  machine,  they  were  not  compelled  to 
market  tbencL" 

So,  also,  in  regard  to  the  other  branch  of  the  case,  viz.,  the  right  of 
the  plaintiflF  to  recover  the  value  of  its  jigs,  etc.,  which  were  in  the 
defendant's  possession.  In  that  regard  the  court  instructed  the  jury 
the  plaintiff  was  not  entitled  to  recover  possession  of  them,  or  their 
value  if  possession  was  denied,  unless  there  was  sale  for  50  machines, 
and  the  defendant  failed  to  make  them.     In  that  respect  the  court  said : 

**It  is  said  that  the  Wlldman  Company  has  failed  to  manufacture  those 
fifty  machines  each  year  for  the  first  two  years,  and  about  this  there  Is  no 
dii^nte.  However,  it  is  also  said  that  there  was  a  sale  for  these  machines, 
and  that  therefore  this  second  contingency  has  come  to  pass.  You  will  have 
to  determine  how  that  is,  in  the  light  of  the  instructions  that  I  shall  give 
yon  hereafter  upon  this  clause,  and  if  you  find  that  there  was  a  sale  for  those 
machines,  that  fifty  of  them  could  have  been  sold  for  the  first  two  years,  and 
that  the  Wlldman  Ck>mpany  failed  to  manufacture  them  and  furnish  them  as 
their  contract  called  for,  then  this  second  contingency  may  have  to  come 
into  operation,  and  the  plaintiff  may  be  entitled  to  recover  the  fair  value  of 
those  Jigs,  patterns,  designs,  and  so  forth.  That  is  the  first  branch  of  the 
plahiurs  claim." 

We  are  of  opinion  that  the  construction  thus  placed  upon  this  con- 
tract by  the  court  was  correct,  and  presumably  tiie  jury  acted  upon  it 
in  reaching  their  verdict. 

The  assignments  of  error  not  being  sustained^  the  judgment  of  the 
court  below  is  affirmed. 
TOaCA.— 11 
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(149  Fed.  204.) 

WARD  et  al.  v.  WARD  et  al.  (two  cases). 

(Circolt  Court  of  Appeals,  Second  Circuit    August  ll*  190G.) 

N08.61,Q2. 

Bquitt—Rehkabiwg— Newly  Dibcovkbid  Bvidence. 

A  party  will  not  be  given  leave  to  file  a  bill  of  review  and  for  a  rehear- 
ing on  the  ground  of  newly  discovered  evid^ice,  where  such  evld^ice  iff 
hearsay  or  otherwise  inadmissible. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig.  voL  19,  Equity,  H  1091- 
1094.] 

On  Motion  for  Stay  and  for  Rehearing. 

For  former  opinion,  see  145  Fed.  1023,  74  C.  C.  A.  146. 

Henry  M.  Ward  and  Austin  G.  Fox,  for  appellants. 

Before  WALLACE  and  TOWNSEND,  Circuit  Judges,  and  HOLT, 
District  Judge. 

PER  CURIAM.  The  motion  of  the  appellant  to  stay  the  entry  of 
the  decree  affirming  the  decree  of  the  Circuit  Court  and  withhold  the 
issuance  of  a  mandate  pending  an  application  by  the  complainant  to 
the  Circuit  Court  for  leave  to  file  a  bill  of  review  and  for  a  rehearing 
upon  the  ground  of  newly  discovered  evidence  should  be  denied,  if 
for  no  other  reason  because  the  alleged  newly  discovered  evidence  is 
merely  hearsay  testimony,  and  would  be  inadmissible  if  objected  to, 
and  entitled  to  no  weight  if  received  without  objection.  The  declara- 
tion of  the  deceased  witness  was  not  made  in  the  course  of  the  proceed- 
ing to  which  his  agency  extended,  but  was  made  many  years  after 
his  relation  to  the  proceeding  had  terminated. 

Motion  denied. 


a49  Fed.  204.) 

FIRST  NAT.  BANK  OF  BEAUMONT  T.  BASON. 

(Circuit  Court  of  Appeals,  Fifth  Circolt    November  29,  I90e.) 

No.  1,597. 

Bankbuptot— Pbotablk  Claims— Amount  of  Debt. 

A  creditor  holding  the  note  of  a  bankrupt,  and,  as  collateral  security 
therefor,  another  note  on  which  the  bankrupt  is  also  liable,  is  not  ^ititled 
to  prove  his  claim  against  the  estate  In  bankruptcy  for  both,  but  only  for 
the  amount  of  the  actual  Indebtedness  to  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  f  513.} 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

Cone  Johnson  and  Jas.  M.  Edwards,  for  appellant 
Ben  B.  Cain  and  W.  Frank  Knox,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  appellant  has  two  obligations  of  the  bank- 
rupt, one  is  on  a  note  of  $15,000,  of  which  the  bankrupt  was  maker, 
the  other  is  on  an  indorsement  on  a  forged  note  for  $15,000,  given  as 
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collateral  to  secure  the  first-mentioned  note.  The  appellant  seeks  to 
prove  both  obligations  against  the  bankrupt's  estate.  There  was  only 
one  consideration,  really  only  one  debt,  and  the  appellant  is  entitled 
to  only  one  satisfaction.  The  payment  of  either  obligation  would  ex- 
tinguish the  other.  The  District  Court  held  that  the  appellant  could 
not  prove  both  and  thus  establish  a  double  liability  against  the  bank- 
rupt's estate. 
The  decree  appealed  from  is  affirmed. 


049  Fed.  200.) 

BELL  y.  MacKINNON  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    November  7,  1906.) 

No.  13a 

1  Patents— StaT  fob  Infbingement— Defense  of  Anticipation. 

The  defense  of  anticipation  will  not  be  considered  In  a  suit  for  Infringe- 
ment of  a  patent  where  it  is  supported  by  the  introduction  of  a*  number 
of  prior  patents  for  complicated  machinery  without  any  explanatory  tes- 
timony. 

2.  Saiie—Infbinoeicent— Knitted  Fabric. 

The  Bell  patent,  No.  599,438,  for  a  knitted  fabric,  if  conceded  patenta- 
ble novelty,  is  of  very  narrow  scope,  and  is  not  infringed  by  a  fabric 
which  has  neither  the  groups  of  short  and  long  loops  of  plush  thread  of 
the  specification,  nor  the  short  and  long  loops  of  the  claim. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

Appeal  from  decree,  sustaining  the  validity  of  the  second  claim  of 
complainant's  patent,  No.  599,438,  granted  February  22,  1898,  to 
Winslow  M.  Bell,  for  improvement  in  knitted  fabrics,  and  finding  in- 
fringement and  granting  an  injunction. 

Milton  E.  Robinson,  for  appellants. 
J.  E.  H.  Hyde,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  specifications  and  drawings  of 
the  patent  in  suit  are  indefinite  and  incomplete,  anticipation  is  claimed, 
but  the  defense  is  only  suggested  by  injecting  a  large  number  of  prior 
patents  into  the  record  without  any  explanatory  testimony,  and,  ap- 
parentiy  for  this  reason,  the  court  below  has  filed  no  opinion,  except 
a  statement  that  the  claim  in  suit  is  valid  and  infringed.  If  an  ex- 
amination of  the  prior  art  were  necessary  to  the  decision  of  the  case, 
we  should  not  sustain  the  defense  of  anticipation  upon  such  mere  pro- 
duction of  patents  for  complicated  combinations  of  machinery.  It  is 
evident,  however,  from  the  file  wrapper,  the  language  of  the  specifica- 
tions, hereafter  quoted,  and  the  testimony,  that  3ie  patent  is  a  narrow 
one.  It  concerns  knitted  fabrics  having  diversified  patterns.  The  31 
claims  in  the  original  application  were  divided  between  claims  for 
methods  for  forming  knitted  fabric  and  for  the  fabric  itself.  After 
repeated  rejections  and  amendments,  the  claim  in  suit  was  inserted  and 
allowed  for  a  special  construction  of  fabric. 
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'    The  patent  is  printed  with  two  claims.    The  court  below  held  the 
first  of  these  claims  void.    This  claim  was,  in  fact,  erased  by  the  ap- 
plicant before  the  issue  of  the  patent,  so  that  Uie  patent  contains  but 
one  claim — the  claim  in  suit 
Said  claim  is  as  follows: 

**A  fabric  consisting  of  body-threads,  and  two  or  more  plush-threada,  said 
plush-threads  engaging  with  the  bodjr-threads  in  alternately  short  and  long 
loops,  the  long  loops  of  one  plush-thread  lying  over  the  short  loops  of  the 
other  plnsh-thread  and  yice  versa,  and  all  of  said  long  loops  lying  higher  than 
the  short  loops  above  the  body  portion  of  the  fabric,  substantially  as  de- 
scribed." 

The  specification  states,  inter  alia,  as  follows : 

*'My  invention  relates  to  improvements  in  knitted  fabrics,  in  which  certain 
cords  or  threads,  hereinafter  designated  'plush-threads,'  are  so  knitted  into 
the  body  of  the  fabric  as  to  form  definite  contrasts,  figures,  or  designs,  either 
in  color,  shape,  relief,  material,  or  all  four,  and  allow  of  being  suitably  nap- 
ped thereafter,  if  desired,  without  injury  to  the  body  fabric.  ♦  ♦  •  Some 
patterns,  such  as  straight  and  diagonal  stripes,  can  be  produced  by  a  slight 
alteration  in  the  arrangement  of  parts  of  the  present  plush-machines.  I  at- 
tain these  objects  in  the  following  manner :  •  •  •  My  improved  fabric  dif- 
fers from  those  previously  used  in  having  a  plush-thread  surface,  which  con- 
sists of  alternating  groups  or  series  of  loops  of  said  plush-threads,  some  of 
which  loops  are  shorter  than  the  others,  such  groups  being  arranged  so  as  to 
be  intermittently  and  recurrently  visible  and  invisible,  the  relation  of  such 
groups  to  each  other  and  the  number  of  loops  in  each  group  being  varied  at 
pleasure,  whereby  various  patterns  or  designs  may  be  formed  upon  the  sur- 
face, as  desired.  My  new  method  of  making  such  a  fabric  consists  in  inter- 
lacing plush-threads  through  loops  of  the  binding-threads  of  said  fabric  and 
in  so  arranging  the  plush-threads  that  they  will  appear  above  the  surface  of 
the  fabric  in  groups  or  series  of  loops,  each  group  alternating  with  another 
group  of  a  different  height  or  length ;  for  Instance,  one  group,  Z,  composed  of 
long  high  loops  and  a  neighboring  group,  Y,  composed  of  short  low  loops,  and 
the  groups  being  separated  from  each  other  by  short  loops  of  plush-threads 
tightly  Interlaced  with  the  body  fabric. 

"Referring  to  Fig.  1,  A  represents  the  binding-thread  composing  the' founda- 
tion texture  or  body  of  the  fabric,  such  as  knit  shirting  or  hosiery,  for  ex- 
ample, and  which  may  be  of  any  suitable  material.  Into  this  the  plush-thread, 
B,  which  may  be  of  any  suitable  material  and  color,  is  interlaced  or  knit,  as 
at  e,  in  such  a  manner  as  to  form  a  long  loop  raised  considerably  above  the 
general  surface  of  the  fabric.  These  loops  may  be  knit  in  series  or  groups  of 
two  or  more,  as  may  be  desired.  At  E  this  plush-thread  is  interlaced  or  knit 
in  such  a  manner  as  to  form  a  short  loop,  B',  raised  only  slightly  above  the 
body  as  compared  with  the  long  loop.  These  short  loops  may  be  also  knit  in 
series  or  groups.  In  this  figure  there  Is  a  group  of  three  long  high  loops  and 
one  of  foui*  short  loops  of  medium  height  and  short  loops,  E",  tightly  inter- 
laced with  the  body  fabric,  and  between  each  of  the  long  or  short  loops.  It 
will  be  seen  that  this  method  of  knitting  will  permit  of  infinite  varieties  of 
design  as  regards  the  outline  of  the  figure  thus  formed  in  relief  by  tiie  differ- 
ence in  height  of  the  respective  loops  or  series  of  loops.  At  the  same  time,  if 
desired,  a  second  plush-thread,  C,  which  may  be  of  different  color  or  material, 
or  both,  may  in  the  same  way  be  interlaced  or  knit  into  the  body.  A,  and 
loops,  BB',  so  as  to  form  a  similar  series  or  group  of  short  loops,  C,  under  the 
long  loops  formed  by  the  plush-thread,  B,  and  in  a  similar  manner  several 
such  threads  may  be  knit  so  as  to  produce  several  series  or  groups  of  differ- 
ent colors  and  materials.** 

The  patentee  proposed  to  produce  his  fabrics  "by  a  slig^ht  alteration 
in  the  arrangement  of  parts  of  the  present  plush-machines."  The  lan- 
guage of  the  specifications  indicates  that  he  thought  that  the  novel  fea- 
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ture  of  his  invention  consisted  in  the  formation  of  an  improved  fabric 
with  a  novel  pattern  surface  by  means  of  groups  of  floated  loops  sep- 
arated from  each  other  by  short  loops,  not  floated,  but  "tightly  inter- 
laced with  the  body  of  the  fabric ;"  and  the  patentee  evidently  intend- 
ed that  this  fabric  should  comprise  groups  of  long  loops  followed  by 
groups*  of  shorter  loops  extending  transversely  across  the  fabric,  end 
to  end ;  that  is,  in  the  lines  formed  by  the  loops  themselves.  This-  is 
made  clearer  by  the  patent  drawings,  which  show  a  group  of  long, 
high  floated  loops  thus  alternating  with  a  group  of  short,  lower  floated 
loops  and  separated  by  t)ring-in  loops.  The  alternative  construction, 
whereby  an  additional  thread  of  different  color  might  be  introduced, 
need  not  be  here  considered.  The  claim  in  suit,  however,  does  not  an- 
swer to  the  group  invention  as  described  in  the  specifications.  It  is 
confined  to  "short  and  long  loops ;  the  long  loops  of  one  plush-thread 
lying  over  the  short  loops  of  the  other  plush-thread,"  etc.  In  view 
of  the  patentee's  admission  that  his  fabric  differed  from  tiiose  of  the 
prior  art  in  a  "surface  which  consists  of  alternating  groups,"  etc.,  and 
of  the  references  cited  by  the  Patent  Ofiice,  as  shown  by  the  file  wrap- 
per, and  of  the  holding  of  the  examiner  that  fabrics  having  alternating 
long  and  short  loops  were  common  in  the  art,  it  is  doubtful  whether 
any  novelty  could  be  claimed  for  the  patented  construction,  except 
when  combined  in  groups.  But  even  if  the  claim  as  allowed  be  sus- 
tained for  the  precise  construction  shown,  and  even  if,  in  violation  of 
the  language  of  the  specification  and  of  the  constructions  shown  in 
the  drawings,  it  be  extended  to  embrace  a  fabric  wherein  there  are  no 
groups,  and  if,  as  claimed  by  complainant,  the  single  long  loop  in  one 
row  of  the  fabric  is  to  be  understood  as  l)ang  over  or  above  the  short 
loop  in  another  row,  we  are  unable  to  see  how  infringement  by  de- 
fendants could  be  predicated  thereon. 

In  complainant's  patent,  the  loops  of  plush-threads  where  shown  in 
the  drawings  as  floated  over  eight  chains  of  body  stitches  before  en- 
gaging the  body-threads,  are  called  "long  loops ;"  where  thus  floated 
over  four  chains  of  stitches  they  are  called  "short  loops;"  while  the 
tying-in  loops  are  shown  as  not  floated  at  all,  and  are  described  as 
"tightly  interlaced  with  the  body  fabric."  The  patentee,  in  his  tes- 
timony, defines  these  tying-in  loops  as  "the  small  stitch  *  *  * 
being  the  part  of  the  plush-thread  which  is  attached  to  the  body- 
thread." 

Complainant's  witness.  Wood,  testifies  as  follows: 

'^-Q.  79.  In  complainant's  patent,  as  you  look  at  it,  tbe  noyelty  is  the  ar- 
rangement of  tbe  long  and  short  floated  plush  thread  loops,  and  the  short 
floated  plush  thread  loops  are  just  as  material  and  important  In  the  construc- 
tloo  as  the  long  loops,  are  they  not?   A.  They  are.    •    •    • 

••X-Q.  117.  The  tying-in  loops,  B,  of  Fig.  5  of  the  drawings  of  the  patent 
show  loops  that  lie  down  the  fabric  instead  of  up  the  fabric,  do  they  not? 
A.  We  don't  call  that  a  loop.  The  yam  has  to  go  around  the  needle  to  be  tied 
in,  and  that  is  the  place  where  it  goes  around  the  needle. 

**X-Q.  118.  The  patent  says  'short  loops,  E.*  Where  do  these  appear  in  the 
drawings  of  the  patent?  A.  This  B  in  Fig.  5  that  yon  speak  of,  in  the  pat- 
ent it  is  called  a  loop,  but  it  has  no  bearing  on  the  face ;  it  simply  shows 
where  it  goes  around  the  needle  and  is  tied  in  the  body  thread.  It  would  show 
more  on  the  bade  of  the  body  thread  than  it  would  on  the  face. 

•*X-Q.  119.  Then,  as  you  understand  it,  'short  loops  E'  tightly  Interlace  with 
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the  body  fabric  and  between  each  of  the  long  or  short  loopa  in  the  specification 
refers  to  loops,  'E/  there  being  no  'ET  to  be  found  on  the  drawings.  Is  that 
right?    A.  That  is  the  way  I  understand  it    ♦    •    ♦ 

"X-Q.  168.  If  the  long  loops  lop  over  and  lie  on  top  of  the  short  loops,  as 
yon  haye  stated,  the  short  loops  serve  to  act  as  a  padding  to  give  greater  ele- 
vation to  the  long  loops,  do  they  not?    A.  Yes. 

"X-Q.  169.  The  loops  that  are  tightly  interlaced  with  the  body  fabric  do 
not  serve  that  end  to  much  purpose,  do  they?    A.  They  do  not" 

Defendants'  fabric  is  composed  solely  of  loops  which  correspond  to 
complainant's  short  loops  and  tying-in  loops.  Or,  if  the  short  loops 
be  considered  as  the  equivalent  of  complainant's  long  elevated  loops, 
then  there  are  no  short  loops  whatever,  in  the  sense  of  the  patent,  be- 
cause none  of  the  remaining  loops  are  "raised  above  the  body  fabric" 
or  floated  on  any  chains  of  stitches.  They  are  merely  "tightly  inter- 
laced with  the  body  of  the  fabric." 

In  order  to  support  his  contention  complainant  is  forced  to  dif- 
ferentiate two  such  tying-in  loops  lying  side  by  side  and  identical  in 
size,  construction,  and  location,  and  to  call  one  a  short  loop  and  the 
other  a  tying-in  loop,  and  to  further  designate  what  corresponds  to 
complainant's  short  loop  as  a  long  loop.  Inasmuch,  therefore,  as  de- 
fendants have  neither  the  groups  of  short  and  long  loops  of  the  speci- 
fications, or  the  short  and  long  loops  of  the  claim  in  suit,  it  must  be 
held  that  there  is  no  infringement. 

The  decree  is  reversed,  with  costs,  and  the  cause  is  remanded  to  the 
court  below,  with  instructions  to  dismiss  the  bill. 


a49  Fed.  208.) 

SMYTH  MFG.  CO.  v.  SHERIDAN  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  7,  1906.    On  Rehear- 
ing, November  21,  1906.) 

No.  145. 

1.  Patents— Invention— Adjustabixitt  op  Parts. 

Merely  making  the  parts  of  a  machine  adjustable  with  respect  to 
each'  other  does  not  constitute  Invention,  but  Is  within  the  ordinary  in- 
genuity of  a  skilled  mechanic 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  S  17.] 

2.  Same— Novelty— Book- Sewing  Machine. 

The  Reynolds  &  Jacobs  patent,  No.  435,613,  for  a  book-sewing  machine 
for  sewing  the  signatures  of  books  together,  claims  3  and  15,  which  are 
broad  claims,  covering  a  combination  of  detail  parts  not  specifically  de- 
scribed, exc^t  that  they  are  adjustable,  and  the  sewing  devices  generally 
arranged  in  groups,  if  given  the  broad  construction  imported  by  their 
terms,  are  void  for  lack  of  patentable^  novelty,  In  view  of  the  prior  art; 
the  only  novel  feature  being  such  adjustability. 

3.  Same— Suit  fob  Infbingement— Aj>peai.. 

Patents  set  up  In  the  answer  in  a  suit  for  Infringement  as  a  part 
of  the  prior  art,  printed  and  indexed  in  the  record  on  ai^;>eal,  and  refer- 
red to  in  the  briefs,  and  in  relation  to  which  witnesses  were  examined, 
all  without  objection,  will  not  be  excluded  from  consideration  by  the 
Appellate  Court  because  they  were  not  formally  marked  as  exhibits 
by  the  examiner. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
EKstrict  of  New  York. 
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This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit  Ck>urt« 
Southern  District  of  New  York,  holding  defendants  guilty  of  Infringement  of 
claims  3  and  15  of  United  States  letters  patent  No.  435,613,  dated  Septem- 
ber 2,  1890,  to  Reynolds  and  Jacobs  for  book-sewing  machines,  and  order- 
ing hijunction  and  accounting.  The  decision  of  the  Circuit  Court  Is  found 
In  144  Fed.  423,  and  the  following  excerpt  therefrom  exhaustlyely  and  clear- 
Ij  describes  the  machine  of  the  patent  "This  patent  relates  to  a  book- 
sewing  machine  by  which  the  separate  signatures  of  which  the  book  Is  formed 
are  stitched  together  prior  to  binding.  In  the  machine  In  question  each 
signatare  Is  placed  astride  a  swinging  sheet-holder  or  bar,  the  upper  edge 
of  which  enters  the  fold  of  the  signature.  The  sheet-holder  Is  swung  for- 
ward and  down  into  such  a  position  as  will  enable  the  operator  to  place  a 
signature  upon  it.  The  holder  is  then  swung  up,  bringing  the  signature  into 
proper  position  to  be  operated  upon  by  the  sewing  devices.  These  sewing 
devices  are  arranged  In  groups,  and  the  instrumentalities  of  each  group  co- 
operate to  form  a  line  of  stitches.  These  lines  of  stitches  are  Independent 
of  each  other.  When  each  group  of  these  sewing  devices  has  formed  a  stitch 
in  a  signature,  and  secured  It  to  the  preceding  signature,  the  sewn  signature 
is  pushed  back,  and  another  brought  into  position.  The  sewing  is  done  by 
a  series  of  semicircular  needles,  which  pass  through  perforations  in  the  back 
of  the  signatures,  which  are  made  by  perforators  mounted  on  the  sheet- 
holder  bar.  The  perforators  move  In  guldeways  in  blocks  on  the  bar,  and 
are  lifted  and  retracted  when  necessary  for  the  performance  of  the  work 
by  suitable  mechanism.  Loopers  are  carried  by  a  bar,  and  employed  to 
take  the  loops  of  thread  from  the  needles.  These  loopers  at  each  operation 
cast  off  the  loops  previously  taken  from  the  needles,  and  take  other  loops 
in  a  manner  unnecessary  to  describe,  but  which  is  well  known  In  the  art 
for  making  the  chain  stitch.  The  shafts  of  the  circular  needles  are  mounted 
in  needle  blocks  adjustable  along  a  stationary  bar,  the  face  of  which  is 
provided  with  a  row  of  cavities  engaged  by  screws.  Each  needle  block  is 
provided  with  a  screw,  and  each  block  may  thereby  be  adjusted  and  held  in 
any  desired  position.  The  blocks  in  which  the  perforators  are  guided,  as 
well  as  the  perforators,  are  adjustable  along  the  sheet-holder  bar,  and  may  be 
moved  into  positions  which  correspond  with  the  positions  given  the  needles, 
and  these  blocks  are  held  in  position  by  screws.  The  loopers  are  adjustable 
on  a  transverse  bar,  and  the  blocks  guide  not  only  the  perforators  but  the 
carved  needles.  The  blodcs  guide  other  needles  not  used  in  the  formation  of 
tbe  hidependent  line  of  chain  stitches,  which  secure  the  signatures  to  each 
other.  These  last-mentioned  needles  are  used  to  introduce  tapes  across  the 
backs  of  the  books,  to  give  them  strength,  and  assist  in  securing  them  to  the 
covers.  These  needles  are  many  times  omitted.  The  thread  is  supplied  by 
qpools.  One  spool  [for  each  independent  line  of  stitches]  supplies  the  thread 
of  which  the  chain  stitches  are  formed,  and  another  spool  supplies  the  thread 
by  which  the  tapes  are  secured  to  the  backs  of  the  books.  The  tapes  are  sup- 
plied from  tape  reels.  The  spools  are  mounted  on  a  spool-holder  adjustable 
transversely  of  the  machine,  and  this  spool-holder  is  provided  with  a  screw 
or  stud,  which  passes  through  a  slot  in  a  bar  upon  which  the  spool-holder  rests. 
The  spool-holder  is  locked  into  position  by  means  of  a  nut  The  reels  support- 
hig  tbe  tapes  are  mounted  on  bars  in  sucdi  a  manner  that  they  can  slide  trans- 
versely of  the  machine.  When  the  position  of  the  sewing  devices,  which  con- 
«i8t  of  the  needles,  the  perforator  guiding  blocks,  the  loopers,  and  the  per- 
forators, is  shifted,  the  thread-supplying  devices  may  also  be  shifted  to  corre- 
spond therewith.    This  is  true  of  the  tape-supplying  devices  when  used." 

Paul  S)mnestevedt  and  E.  R.  Newell,  for  appellants. 
J.  Q.  Rice,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  machine 
of  the  patent  is  a  complicated  one,  comprising  many  parts,  and  exhibit- 
ing various  combinations.    The  patentee  sought  to  cover  whatever  f ea- 
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tures  they  conceived  to  be  novel  by  16  separate  claims,  some  of  whic 
deal  with  quite  minute  details  of  operative  parts.  Two  claims  on! 
(3  and  15)  are  relied  upon,  and  we  are  therefore  concerned  only  wil 
the  particular  combinations  which  they  refer  to.  Whether  inventic 
may  or  may  not  lie  in  the  combinations  set  forth  in  other  claims  nee 
not  be  discussed ;  it  is  not  charged  that  any  of  those  other  claims  ai 
infringed.  The  specification  is  especially  ilkiminative  as  to  the  mai 
feature  of  the  patent,  and  as  to  what  the  patentee  understood  to  be  i 
distinctive  novelty : 

^'Machines  have  heretofore  been  made  for  sewing  books  in  which  the  fold* 
sheet  or  signature  is  laid  upon  an  arm  or  bar  and  presented  to  the  sewli 
mechanism ;  but  such  sheets  vary  In  size  according  to  the  size  of  the  book 
be  produced,  and,  in  addition  to  this,  different  characters  of  books  of  tl 
same  size  require  diflTerent  kinds  of  sewing,  and  difficulty  has  heretofore  be( 
experienced  in  introducing  the  sewing  at  the  desired  point  in  the  back  of  t! 
book.  One  of  the  principal  features  of  the  present  Invention  relates  to  grou 
lug  the  sewing  devices  and  mounting  the  same  upon  adjustable  supports. 
that  they  can  be  placed  at  any  desired  point  along  the  back  of  the  slgnatui 
and  the  groups  of  sewing  devices  can  be  associated  at  any  distances  apart, 
that  the  sewing  may  be  more  or  less  closely  together,  according  to  the  chc 
acter  of  book  that  is  being  sewed,  and  these  sewing  devices  can  be  placed 
the  proper  distance  from  the  top  and  bottom  of  the  signature.  In  carrying  o 
our  invention  we  group  together  a  semicircular  needle  and  the  devices  f 
supporting  and  moving  the  same,  a  loop-tightening  mechanism,  and  pressc 
plate,  which  oome  above  the  signature  and  sheet-holding  mechanism,  and  \ 
group  together  the  perforator  and  the  hook-pointed  needles  that  act  with 
the  fold  of  the  signature,  the  perforators  forming  the  holes  through  which  t 
circular  needle  passes,  and  the  hook-pointe<l  needles  drawing  down  the  loo 
of  thread  through  which  the  circular  needle  passes,  and  these  groups  of  i 
Btrumentalities  are  so  supported  that  they  can  be  moved  or  adjusted  to  ai 
desired  points,  and  the  one  is  easily  brought  into  the  proper  position  to  t 
other,  and  the  actuating  devices  for  the  respective  groups  of  instrumental Itl 
do  not  have  to  be  changed.  Hence  the  machine  can  be  adjusted  by  the  par 
using  the  same  so  as  to  bring  the  sewing  to  whatever  place  or  places  may 
desired  upon  the  folded  signature,  and  we  group  together  the  spools  and  tensi( 
devices,  so  that  they  can  be  brought  into  proper  position  in  relation  to  t 
groups  of  sewing  devices  as  required  from  time  to  time/' 

The  specification  then  proceeds  elaborately  to  set  forth,  in  13  cc 
umns,  all  the  details  of  the  "present  invention." 

From  the  above  excerpt  it  is  manifest  that  the  principal  feature,  < 
one  of  the  principal  features,  is  the  making  of  the  parts  which  do  tl 
sewing  adjustable,  so  that  upon  a  single  machine  books  of  varyir 
length  may  be  sewed.  It  is  this  feature  which  is  characteristic  of  tl 
two  claims  declared  upon,  which  read  as  follows : 

"(8)  The  combination,  in  a  book-sewing  machine,  of  the  sheet-bolder  bar  ai 
two  or  more  groups  of  sewing  devices  adjustable  transversely  of  the  machii 
one  part  of  each  group  of  sewing  devices  being  upon  the  sheet-holder  bar  ai 
adjustable  thereon,  and  the  other  portion  of  the  group  being  above  the  she( 
holder  bar,  which  holds  the  signature  that  is  l>eing  sewed,  and  also  adjust 
ble  upon  a  stationary  trajisverse  bar  on  the  machine,  substantially  as  E 
forth." 

"(15)  The  combination,  In  a  sewing  machine,  of  sewing  mechanism  adjust 
ble  transversely  of  the  machine,  a  spool-holder  adjustable  transversely 
the  machine,  and  a  reel  frame  and  reel  for  a  tape  or  cord,  also  adjustat 
transversely  of  the  machine,  whereby  the  Instrumentalities  for  perfecting  t 
book-sewing  can  be  thrown  in  the  proper  positions  in  relation  to  the  sigu 
tures  to  be  sewed,  substantially  as  set  forth." 
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srring  to  claim  3,  the  cornplainant's  expert  says : 

elements  of  this  claim  are  expressed  in  terms  which  do  not,  and  evi- 
were  not  intended  to,  confine  the  claim  to  the  particuiar  construction 
and  described.  It  is  evident,  for  instance,  that  the  terms  of  the  claim 
refer  to  the  particular  form  of  sewing  devices  illustrated  In  the  patent, 
they  refer  to  the  particular  agroupment  of  the  sewing  devices  shown  in 
wings  and  specifically  described  in  the  specification." 

»  conclusion  of  the  expert  is  manifestly  correct,  and  the  fifteenth 
is  as  broad,  if  not  broader,  undertaking  to  cover  any  "sewing 
nism,"  any  "spool-holder,"  and  any  "reel  frame  and  reel,"  which 
justable,  so  that  they  can  be  thrown  into  the  proper  positions  in 
n  to  the  signatures  to  be  sewed. 

specific  construction  of  the  group  elements  in  defendants' 
le  concededly  differs  from  that  of  the  patent,  and  the  charge  of 
rement  cannot  be  sustained  unless  these  two  claims,  broadly 
d  as  they  are,  can  be  held  valid.     The  specifications,  the  lan- 

of  the  claims,  the  concurring  testimony  of  the  experts,  the 
ions  of  counsers  brief,  all  unite  in  showing  that  the  distinguish- 
ature  of  the  patented  machine  is  its  adjustability.  By  it,  as 
il  asserts: 

ractical  way  was  devised  of  constructing  a  book-sewing  machine  so  that 
Ition  of  the  lines  of  stitches  could  be  varied  acoording  to  the  character 
tx)oks  to  be  sewn,  thus  enabling  the  placing  of  the  independent  lines  of 
J  across  the  backs  of  the  books  where  they  would  be  most  effective  and 
e  the  greatest  holding  power." 

arently  the  prior  art  showed  some  adjustable  needles  (Hall's 
,  105,329),  but  only  in  a  machine  which  did  not  make  inde- 
it  rows  of  stitches.  But  the  citation  of  the  Hall  patent  is  un- 
ant.     Mere  adjustability  of  parts  does  not  constitute  invention. 

V.  Hanson,  129  U.  S.  541,  9  Sup.  Ct.  393,  32  L.  Ed.  742 ;  Doig 
rgan,  122  Fed.  460,  59  C.  C.  A._616 ;  Sipp  Electric  &  Machine 
Atwood-Morrison  Co.,  73  C.  C.  A.  367, 142  Fed.  149.  If  we  had 
irticular  combination  of  complainant's  groups  of  sewing  de- 
spool-holders,  and  reels  with  "one  part  of  each  group  of  sewing 
s,"  as  its  expert  says,  "arranged  on  a  particular  part  of  the 
tie,  to  wit,  the  sheet-holder  bar,  *  *  *  and  anotiier  part  of 
•oup  upon  another  part  of  the  machine,  to  wit,  the  stationary 
erse  bar,"  but  all  rigidly  affixed  to  their  respective  mountings, 
lid  require  no  more  than  the  ordinary  ingenuity  of  the  skilled 
nic  to  cut  slots  and  arrange  washers,  set  screws,  etc.,  so  as  to 
o  each  part  of  each  group  capacity  for  lateral  adjustment 
)rder  to  escape  this  result,  two  other  features  are  referred  to  as 
;  validity  to  the  combination  of  the  third  and  fifteenth  claims, 
ointed  out  that  the  separate  groups  of  sewing  devices  are  so  ar- 
i  as  to  enable  each  group  to  form  an  independent  line  of  stitches 

the  back.    We  concur  with  the  finding  of  the  Circuit  Court  that : 

»ks  sewn  in  this  manner  are  very  strong — much  stronger  than  when 
n  the  ordinary  manner.  When  sa  sewn,  if  one  line  of  stitches  breaks, 
Iding  of  the  signatures  by  the  other  lines  is  not  disturbed,  and  the  book 
ot  fall  to  pieces.  "When  signatures  are  held  together  by  a  thread  or 
s  common  to  all  the  Ihies  of  stitches  [as  was  Hairs  device,  cited  supra], 
^king  of  the  thread  in  one  line  will  permit  one  and  perhaps  more  of 
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tbe  signatures  to  fall  from  the  book,  and  as  a  result  the  book  will  soon  com 
apart.  The  securing  of  the  signatures  by  independent  lines  of  stitches  Is  ei 
sential  to  the  highest  success  In  tlje  sewing  of  books  by  machinery." 

But  independent  lines  of  stitclies  were  not  new.  In  the  patent  t 
Smyth,  No.  250,991,  there  are  four  semicircular  needles,  which  ac 
in  pairs.  Each  pair  so  operates  threads  supplied  from  two  spools  as  t 
make  a  line  of  stitching  across  the  back,  and  the  line  of  stitchin 
so  made  by  one  pair  is  wholly  independent  of  the  line  made  by  tb 
other  pair,  whose  supply  of  thread  comes  from  two  wholly  independer 
spools.  There  are  unsatisfactory  features  about  the  stitching  of  eac 
individual  line  the  needles  entering  alternate  sheets  only,  and  the  loop 
at  the  back  being  held  in  place  by  a  cord  passing  through  and  lockin 
them;  but  entire  independence  between  the  stitches  made  by  eac 
separate  pair  of  needles  is  manifest,  tlie  breaking  of  any  thread  sew€ 
in  by  the  one  pair  having  no  effect  upon  the  sewing  done  by  the  oth< 
pair  with  independent  threads.  Whatever  invention  there  may  be  : 
the  combination  of  detail  parts  which  produces  a  better  locked  ar 
better  secured  individual  line  of  stitches  is  not  imported  into  eithi 
of  these  claims;  their  only  assertion  of  improvement  being  adjust 
bility,  and  the  general  arrangement  of  the  sewing  devices  in  group 
one  part  of  each  group  being  upon  the  sheet-holder  and  the  other  pa 
above  the  sheet-holder.  Such  a  general  arrangement  is  shown 
Reynolds,  No.  366,793,  or,  to  speak  more  accurately,  is  suggested  1 
that  patent,  since  it  shows  only  the  perforators  on  the  sheet-hold 
bar,  but  these  are  to  co-operate  with  the  needles  located  above  th 
bar.  Much  is  sought  to  be  made  of  the  ^^perforators  arranged 
groups,"  so  as  to  punch  the  holes  from  within,  thus  leaving  the  pap 
along  the  crease  line  inside  of  the  signature  smooth  and  in  good  co: 
dition  to  receive  the  needles,  while  they  also  automatically  center  tl 
signature,  so  that  the  openings  for  the  needles  are  formed  exactly  ( 
the  crease  line.  But  such  a  location  of  the  perforators  is  shown 
Reynolds  (No.  366,793),  only  without  any  capacity  for  transverse  a 
justment. 

If  these  two  claims  are  to  be  given  the  construction  which  the 
phraseology  necessarily  imports  and  which  complainant  contends  fc 
they  cannot  be  held  valid  in  view  of  the  prior  art,  because  their  on 
novel  feature  is  adjustability.  Whether  the  patentees  did  or  did  n 
invent  a  novel  and  useful  device,  for  which,  within  the  limits  of  the 
invention,  they  are  entitled  to  patent  protection,  we  do  not  unde 
take  to  decide.  We  are  concerned  only  with  the  two  claims  he 
counted  on.  What  has  taken  place  since  the  entry  of  the  decree  in  t] 
Circuit  Court,  however,  is  somewhat  suggestive  as  to  the  scope  of  tl 
patent.  It  is  stated  that  the  defendants,  in  the  face  of  the  injunctic 
now  under  review,  have  so  altered  their  machines  as  to  deprive  them 
their  "adjustability,"  leaving  the  action  in  sewing  and  the  form 
stitch  made  and  the  mechanism  itself  otherwise  exactly  the  same ;  b 
apparently  no  step  has  been  taken  to  extend  the  injunction  to  the 
nonadjustable  machines.  These  facts  do  not  appear  in  the  recor 
but  they  are  asserted  in  the  appellants'  brief,  and  not  disputed  in  tl 
Appellee's.  If  the  statements  are  correct,  it  would  seem  that  d 
fendant's  machine  is  not  covered  by  any  other  of  the  16  claims;  b 
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that  circumstance  is  immaterial  here.  The  claims  now  in  controversy, 
if  construed  broadly  enough  to  cover  defendant's  machine,  must  be  held 
invalid  for  lack  of  patentable  novelty. 

The  decree  is  reversed,  with  costs,  and  cause  remanded,  with  in- 
structions to  decree  in  accordance  with  this  opinion. 

On  Rehearing. 

PER  CURIAM.  This  petition  may  be  divided  into  three  parts. 
The  first,  which  deals  with  the  question  of  adjustability,  is  substantially 
but  a  restatement  of  the  argument  presented  on  the  hearing  of  the  ap- 
peal. The  second  is  devoted  to  a  dissertation  in  support  of  the  proposi- 
tion that  it  would  require  inventive  genius  to  transform  the  machine  of 
patent  250,991  into  the  machine  of  the  patent  in  suit.  This  court  did 
not  hold  the  converse  of  that  proposition,  as  is  apparent  from  a  read- 
ing of  the  opinion.  Finally,  it  is  suggested  that  prior  art  patent  No. 
250,991  was  *'not  offered  in  evidence."  It  is  set  up  in  the  answer,  and 
is  printed  and  indexed  in  the  record.  It  is  referred  to  in  large  type 
in  appellants'  brief,  which  appellee's  counsel  admit  was  before  them 
when  they  prepared  their  own  (see  page  5  thereof) ;  it  was  twice  re- 
ferred to  on  the  oral  argument,  and  one  member  of  the  court  asked 
a  question  about  it,  but  no  objection  to  its  consideration  was  pre- 
sented. Moreover,  the  very  counsel  who  signs  this  petition  for  rehear- 
ing, on  cross-examination  of  a  witness  (record,  page  394)  said: 
"X-Q.  137.  I  call  your  attention  to  patent  No.  250,991,  *  *  *  and 
ask  you  whether  this  patent  does  not  represent  the  construction  of  the 
six  machines,"  etc.  ?  and  followed  this  question  with  four  others,  re- 
ferring to  the  same  patent.  In  view  of  these  circumstances,  the  ob- 
jection made  at  this  late  day,  that  the  examiner  did  not  formally  mark- 
it  in  evidence  as  an  exhibit,  is  not  one  calculated  to  conunend  itself 
to  an  appellate  court. 

A  similar  objection  is  raised  to  prior  patent  366,793,  also  referred 
to  in  the  opinion.  Except  for  the  questions  on  cross-examination,  the 
facts  with  r^^ard  to  this  are  the  same.  It  is  printed  in  the  record,  and, 
as  the  court's  annotations  show,  counsel  on  both  sides  read  from  it 
and  discussed  it,  with  no  suggestion  from  any  one  that  it  was  not  prop- 
-eriy  there. 

The  petition  is  denied. 


<140  Fed.  218.) 

HOB  et  al.  v.  MIEHLB  PRINTING  PRESS  &  MFG.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  7,  1906.) 

No.  85. 

Patents— IivFBiNOEMENT— Printing  Pbessbs. 

Tbe  Read  patent,  No.  688,600,  for  improvements  in  bed  motions  for 
cylinder  printing  presses,  is  not  for  a  pioneer  invention,  and  as  limited 
t^  the  prior  art  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
Distnct  of  New  York. 
For  opinion  below,  see  141  Fed.  112. 
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This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit  Court,  Soutb 
em  District  of  New  Yorlc,  dismissiDg  a  bill  for  Infringement  of  United  State 
letters  patent  No.  688,690,  December  10,  1901,  to  complainants  as  assignees  o 
George  F.  Read.  The  patent  is  for  "certain  new  and  useful  improvements  ii 
bed-motion  for  cylinder  printing-machines."  The  specification  states  that  th 
''present  Improyements  relate  to  that  class  of  bed-motions  more  especlall; 
adapted  for  use  in  connection  with  bed-and-cy Under  printing-machines  1] 
which  the  bed  is  driven  throughout  the  major  portion  of  Its  reciprocation  b; 
its  bed-driving  wheel  gearing  with  one  or  the  other  of  two  driving-racks  wltJ 
which  the  bed  is  provided  and  in  which  the  reversal  of  said  bed  at  each  em 
of  its  stroke  is  accomplished,  preferably,  by  means  of  a  cra'nk  connection  the 
is  caused  to  travel  in  a  right  line  and  to  gradually  slow  down  and  stop  th 
movement  of  the  bed  in  one  direction  and  to  start  and  accelerate  the  same  Ii 
the  opposite  direction."  The  particular  mechanism  which  regulates  the  re 
versal  of  bed  motion  Is  not  Involved  here  and  the  invention  consists,  as  th 
patentee  says,  "more  particularly  in  a  means  for  accomplishing  the  coupl 
between  the  bed-driving  wheel  and  bed-driving  racks  by  sliding  the  rim  o 
the  bed-wheel  to  and  from  said  radcs.  which  are  for  the  purpose  set  in  dlffei 
^it  planes  with  respect  to  the  driving-wheel."  The  cause  is  reported  below  i 
141  Fed.  112. 

J.  Q.  Rice  and  M.  B.  PhilUpp,  for  appellants. 
J.  W.  Monday  and  A.  E.  Dowell,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  Circui 
Court  held  that  the  patent  was  valid,  but  found  that  the  defendant' 
device  did  not  infringe  the  claims  which  were  relied  upon  by  the  com 
plainant.  In  Judge  Holt's  reasoning  and  conclusions  we  fully  concui 
and  therefore  do  not  feel  it  necessary  to  enter  into  any  extended  dis 
cussion  of  the  case. 

The  complainant's  counsel  contends  that  inasmuch  as  defendan 
company  has  appropriated,  as  he  insists,  the  several  features  of  Read' 
invention  it  should  not  be  held  to  avoid  infringement,  merely  becaus 
it  has  added  a  new  feature  which  may  constitute  an  improvement  oi 
the  combination  of  the  patent;  and  he  cites  Cantrell  v.  Wallick,  11 
U.  S.  689,  6  Sup.  Ct.  970,  29  L.  Ed.  1017,  American  Delinter  Co.  \ 
Am.  Machinery  Co.,  128  Fed.  709,  63  C.  C.  A.  307,  and  similar  cases 
But  it  is  not  necessary  to  inquire  whether  defendant  has  taken  the  Rea< 
structure  to  improve  or  has  gone  for  its  starting  point  to  the  earlie 
art;  nor  whether,  as  it  contends,  its  improvement  was  the  essentia 
addition  which  made  the  Read  combination  commercially  practicable 
Infringement  is  to  be  determined  by  a  consideration  of  the  claims,  an< 
if  their  language  is  such  that,  upon  a  fair  construction  of  them,  de 
.fendant's  structure  does  not  fall  within  their  terms,  infrincfement  can 
not  be  found.  For  a  full  description  of  the  invention  reference  ma; 
be  had  to  the  opinion  of  the  Circuit  Court. 

Suffice  it  to  say  here  that  in  the  prior  art  the  driving  wheel  had  beei 
shifted  from  one  rack  to  another  by  devices  which  moved  not  only  th 
wheel  itself,  but  also  the  shaft  on  which  it  rotated.  Also  in  the  prio 
art  the  wheel  had  been  so  arranged  that  it  could  be  itself  shifted  on  th^ 
shaft.  To  correct  defects  alleged  to  exist  in  these  methods  of  opera 
tion,  Read  made  his  wheel  in  two  parts  of  which  an  enlargement  o 
the  shaft  or  axle  was  one  and  a  so-called  "cogged  rim"  was  the  other 
the  enlarged  part  (central  or  body  portion)  being  fixedly  secured  t< 
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laft,  and  the  rim  part  having  a  movement  on  the  other  part  at 
angles  to  the  plane  of  rotation.  As  shown  in  the  drawings  and 
bed  in  the  specification  the  rim  rests  upon  the  central  body  por- 
being  "spUned  onto  die  body  or  crank,  0,  so  as  to  rotate  there- 
'  It  is  supported  solely  by  the  body  portion.  As  the  applicant 
to  the  Patent  Office  when  prior  art  was  cited,  "The  broad  body 
5  driving  wheel  is  made  the  steadying  carrier  for  tiie  narrow 
id  rim  which  moves  upon  it."  Its  ultimate  support  is  the  revolv- 
laft  itself.  In  defendant's  structure  the  rim  is  not  mounted  upon 
ody  portion  or  in  any  way  directly  or  indirectly  upon  the  shaft. 
td  circular  projection  from  the  frame  of  the  machine  constitutes 
)le  support  on  which  it  revolves  and  moves  facewise;  a  support 
y  independent  of  the  shaft  or  any  of  its  appurtenances.  The  rim 
olved  upon  its  individual  support  by  a  finger  extending  upward 
the  crank  or  shaft.  Whether  this  is  or  is  not  an  improvement,  it 
iflFerent  structure  from  a  machine  which  mounts  the  rim  not  on  an 
ly  independent  support,  but  on  the  shaft  enlargement,  or  body 
►n.  That  the  patentee  was  himself  impressed  with  the  importance 
unting  his  rim  on  the  enlarged  shaft  is  apparent  from  the  circum- 
is  that  in  all  the  claims  which  are  relied  upon  (1,  4,  5,  6,  11,  and 
e  has  included  that  feature.    Thus  claim  1  covers  a  wheel  having 

1  and  a  body,  "the  rim  being  adapted  to  move  longitudinally 

*  on  said  body."    Claim  4  describes  the  gear  as  made  in  ring 
and  "slidingly  mounted  upon  the  enlargement  of  said  shaft." 

6  covers  a  sliding  ring  gear  and  an  enlargement  or  hub  on  the 
haft,  "on  which  enlargement  the  gear  is  splined."    Claim  6  reads : 

♦  ♦  a  sliding  ring-gear,  an  enlargement  or  hub  on  the  gear  shaft  upon 
enlargement  said  gear  is  mounted  and  to  which  it  is  splined." 

:laim  11  we  find : 

annular  or  ring  pinion  slidably  mounted  on  but  rotating  with  said 
disk,    ♦    ♦    ♦    and  means  for  shifting  the  pinion  upon  the  disk." 

claim  16: 

ro&table  longitudinal  immovable  shaft  having  a  large  hub  on  one  end, 
mounted  on  the  said  hub  and  sliding,"  etc. 

3  Circuit  Court  remarked  that  "the  ordinary  meaning  of  one 
being  mounted  upon  another  is  that  it  is  directly  supported  by 
ther,"  and  that  the  patentee  had  no  intention  to  "cover  a  rim 
ted  on  and  supported  by  a  sleeve  covering  the  body  of  the  wheel." 
lot  necessary  to  construe  the  claims  so  closely  as  to  confine  them 
im  directly  supported  by  the  enlarged  shaft  or  body  portion.  It 
veil  be  that  they  are  fairly  entitled  to  a  construction  which  would 
a  rim  indirectly  mounted  upon  the  shaft.  In  ordinary  speech  a 
s  said  to  be  mounted  upon  a  horse,  although  there  may  be  a  saddle 
en  himself  and  the  animal's  back,  and,  if  the  circular  support, 
which  the  defendant's  ring  gear  is  mounted  were  itself  supported 

2  shaft,  we  are  not  prepared  to  hold  that  infringement  would  not 
ide  out.  But  such  is  not  the  fact.  The  circular  support  on  which 
ng  grear  is  mounted,  revolves  and  slides  is  not  itself  mounted  upon 
pported  by  the  hub  or  shaft,  but  is  a  wholly  independent  pro- 
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jection  from  the  frame  of  the  machine.  The  claims  cited  could  t 
made  to  cover  such  a  structure  only,  if  at  all,  by  the  extremely  liber; 
construction  which  has  sometimes  been  accorded  to  highly  meritor 
ous  pioneer  patents. 

Concurring  as  we  do  in  the  conclusion  of  the  Circuit  Court  th; 
Read's  is  not  a  pioneer  patent,  we  cannot  expand  its  claims  sufficient] 
to  cover  defendant's  structure. 

The  decree  of  the  Circuit  Court  is  affirmed,  with  costs. 


(149  Fed.  216.) 

SWIFT  V.  PORTLAND  BRUSH  &  BROOM  CO.  et  nl. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  29,  190C.) 

No.  1.289, 

Patents— Infringement— Cell-Case  MACumE, 

The  Swift  patent.  No.  622,403,  for  a  cell-case  mn chine  for  the  man 
facture  of  cell  cases  or  fillers  for  orates  used  In  the  transportation  * 
eggs  or  fruit  Claim  1  is  void  for  lack  of  novelty  and  invention  In  vie 
of  the  prior  art    Claim  19,  conceding  Its  validity,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Di; 
trict  of  Indiana. 

The  appellant  was  the  complainant  below.  In  a  btU  for  Infringement  i 
letters  patent  No.  622,403  issued  to  him,  April  4,  1890.  for  "cell-case  machine 
As  stated  in  the  patent  the  "invention  relates  to  the  manufacture  of  ce 
cases  or  *flllers*  for  crates  used  In  the  transportation  of  fruit,  eggs,  etc 
one  of  Its  objects  being  to  provide  simple  and  efficient  mechanism 
automatically  produce  from  fiat  paper  webs  a  continuous  fabric  eomprisii 
rectangular  cells."  Twenty-five  claims  are  contained  in  the  patent,  and  u 
on  motion  for  specification  of  the  claims  relied  upon.  18  were  so  specific 
by  the  complainant  On  this  appeal,  however  (as  in  the  hearing  below),  tl 
charge  of  infringement  Is  narrowed  to  two  claims,  numbered  1  and  19,  whi( 
read  as  follows  : 

"(1)  In  a  cell-case  machine,  the  combination  with  feeding  mechanism  for 
paper  web,  of  perforating  mechanism  having  means  to  produce  a  trans ver 
series  of  unallned  or  divergent  slots  In  said  web,  the  corresponding  slots  ' 
each  series  being  longitudinally  disposed  in  said  web,  mechanism  to  dlvl( 
said  web  longitudinally  In  strips,  mechanism  to  twist  said  strips  at  rijr 
angles  to  the  plane  of  said  web,  and  mechanism  to  converge  said  strips  wi 
said  perforations  In  straight  transverse  alinement,  substantially  as  set  forth 

"(19)  In  a  cell-case  machine,  the  combination  with  feeding  mechanism  f 
the  cell-case  strips,  of  mechanism  to  notch  or  perforate  said  strips,  a  fix< 
conduit  for  said  strips,  and  an  oscillatory  former  adapted  to  bend  the  edg 
of  the  notches  in  said  strips  against  the  wall  of  said  fixed  conduit  su 
stantially  as  set  forth." 

The  facts  bearing  upon  the  issues,  incKiding  the  references,  in  i 
far  as  deemed  material,  are  stated  in  the  opinion. 

Border  Bowman,  for  appellant. 
V.  H.  Lockwood,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts).  The  machir 
described  in  the  patent  (No.  622,403)  is  a  complicated  and  usefi 
combination  of  means  to  make  egg  cases  or  fillers  of  straw  board  t 
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:  used  in  crating  eggs.  The  face  of  the  patent,  with  the  array  of 
lims  allowed,  gives  the  impression  of  invention  of  great  merit ;  and 
e  story  of  its  capability  in  manufacturing  the  cases  out  of  webs  of 
raw  board,  is  even  more  impressive.  This  view  of  the  invention, 
►wever,  is  completely  dispelled  upon  the  introduction  of  numerous 
tent  devices,  which  not  only  anticipate  the  mechanism  and  function 
the  patent  means  in  all  save  minor  details,  but  the  want  of  novelty 
respect  of  all  claims  upon  which  infringement  was  charged,  ex- 
pt  1  and  19,  is  not  disputed  upon  this  appeal.  So,  it  is  neither  nec- 
sary  nor  desirable  to  discuss  the  general  mechanism,  claims,  or  prior 
t,  beyond  such  reference  as  may  bear  upon  the  narrow  issues  thus 
maining.  Nor  is  it  needful  to  discuss  the  contention  on  behalf 
the  appellant  that  the  appellees  cannot  be  heard  in  denial  of  the 
lidity  of  any  of  the  claims,  by  reason  of  prior  contract  relations 
tween  the  former  and  predecessors  of  the  latter,  as  it  is  plain  that 
e  proof  raises  no  such  question,  were  it  otherwise  material. 

1.  The  essential  element  of  claim  1  is  the  means  for  perforating  the 
.per  web  when  fed  into  the  machine,  described  in  the  claim  as  "means 

produce  a  transverse  series  of  unalined  or  divergent  slots  in  said 
ib,  the  corresponding  slots  of  each  series  being  longitudinally  dis- 
used in  said  web."  'Hie  object  of  the  perforations  was  for  interlock- 
g  or  engagement  of  the  strips  to  form  the  cell,  and  it  is  conceded 
at  means  and  function  were  old,  except  in  the  special  feature  of  aline- 
ent.  It  is  contended  by  the  appellant,  that  "claim  1  by  providing  for 
e  slots  out  of  alinement  and  converging  the  longitudinal  strips,  so 
at  the  cell  would  be  greater  in  height  than  in  width,  did  not  interfere 
ith  the  proper  interengagement  of  the  cells."  The  divergence,  as 
dicated  in  the  drawing,  is  hardly  appreciable  to  the  observer — upon 
easurement  is  shown  not  to  exceed  two-sixteenths  of  an  inch  diver- 
ince  from  a  straight  line  in  the  total  length  of  the  series,  15  J4  inches 
•and  neither  meaning  nor  function  is  apparent  in  claim  or  specification 
ithout  careful  study.  Upon  the  argument,  the  utility  of  this  provi- 
)n  is  pointed  out  in  reference  to  the  particular  form  of  slot  made  by 
e  patent  means,  but  the  divergence  is  without  value  or  function  in 
e  appellees'  different  form  of  slot ;  and  it  is  obvious  that  the  seeming 
ct  of  like  divergence  in  the  latter  was  an  inadvertence.  We  are  satis- 
id,  however,  that  the  provision  upon  which  this  claim  rests  is  without 
>velty,  under  the  disclosure  of  like  divergence  in  the  drawings  of 
ites'  patent,  No.  570,621;  and  that,  in  any  view,  invention  is  not 
volved  in  the  obvious  expedient  to  adapt  the  means  to  the  slots  of 
e  patent  device. 

2.  The  elements  of  claim  19  are  feeding  and  perforating  means,  the 
zed  conduit  for  the  strips,  and  the  so-called  "oscillatory  former,"  fur- 
er  described  as  "adapted  to  bend  the  edges  of  the  notches  in  said 
rips  against  the  wall"  of  the  conduit ;  and  the  only  feature  for  which 
)velty  is  contended  is  this  "former." 

The  question  of  infringement  hinges,  as  stated  in  the  appellant's 
•ief,  on  the  construction  of  this  claim — in  fact,  upon  interpretation  of 
le  last  mentioned  element  as  referred  to  in  the  claim  and  specifications. 
:  this  element  is  limited  to  the  terms  of  the  claim,  as  "an  oscillatory 
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former  adapted  to  bend  the  edges''  etc.,  it  is  conceded  that  the  appelL 
does  not  infringe.  While  the  forming  or  bending  means  thus  provid< 
in  the  patent  structure  is  needful  to  bend  the  special  form  of  notch  ar 
slot  adopted  for  the  strips  of  strawboard,  so  that  the  mouth  of  tl 
slot  in  ttie  upper  strip  is  widened  to  receive  and  interlock  with  tl 
slot  of  the  other  (longitudinal)  strip,  the  appellees'  machine  cuts  o 
and  removes  these  edges  in  both  strips,  making  V-shaped  openings- 
bending  is  not  required,  and  the  patent  means  referred  to  is  not  pre 
ent  in  the  machine.  The  contention  is,  however,  that  another  fun 
tion  is  provided  in  this  means  of  the  patent,  namely,  in  means  referrt 
to  in  the  argument  as  a  "flipper  bar,"  to  "insure  the  proper  feeding  ( 
the  strip  by  bending  the  web  against  the  wall  of  the  fixed  conduit 
and  that  the  appellee  employs  like  means  for  like  function.  Assun 
ing,  however,  that  such  identity  appears,  the  interpretation  which 
thus  sought  for  this  claim  is  strained  and  unauthorized.  It  ignon 
both  name  and  description  of  the  means  and  the  function  attributed  i 
it ;  and  as  well  the  only  feature  which  is  pointed  out  for  this  elemei 
in  the  specifications.  Thus  various  references  in  the  specifications  aj 
unmistaJcable  in  their  meaning: 

(1)  "The  web  from  which  the  transTerse  strips  are  to  be  formed  Is  pass< 
1  otween  feed  rollers  to  suitable  meelianism  and  perforated  with  a  series  * 
slots  arranged  transversely  with  resi>ect  to  said  web  in  a  straight  line.  Tl 
edges  of  said  slots  are  then  bent  to  facilitate  engagement  thereof  with  tJ 
notches  in  the  longitudinal  strips,  with  the  notches  of  which  said  transveri 
web  is  in  registry.  A  strip  of  width  equal  to  the  longitudinal  strips  wii 
which  said  web  is  engaged  is  then  cut  transversely  from  said  web  and  pass* 
thence  as  a  portion  of  the  cell-case  fabric. 

(2)  "Owing  to  the  peculiar  Interlocking  form  of  my  improved  flller-strip 
It  is  necessary  for  their  proper  ensrajrement  that  they  should  be  prepan 
by  opening  the  respective  notches  which  are  to  be  engaged  before  said  engag 
ment  Is  effected.  This  preparatory  l>ending  of  the  notched  edges  is  be 
shown  in  Fig.  23  and  Is  effected  as  follows : 

(3)  "The  edges,  ys,  of  the  notches,  ys,  in  respective  strips,  Y',  of  the  latt< 
are  bent,  as  shown  in  said  Fig.  Z^,  by  means  of  the  frame,  P,  which 
mounted  for  oscillation  upon  Its  upper  shaft  member,  P',  in  the  bearings, 
upon  the  frame  member,  A«.  The  lower  bar,  Px,  of  said  frame  is  provide 
with  forming  plates,  px,  adapted  to  l>end  the  edges,  y2  of  said  notches,  y 
over  the  comers,  p2,  of  the  rear  wmII,  g'  of  the  conduit,  G.  and  thus  op€ 
said  notches,  y»,  for  engagement  with  the  notched  strips,  X'.     See  Fig.  23 

We  are  of  opinion  that  the  evidence  fails  to  establish  infringeme^ 
of  claim  19,  under  any  reasonable  construction  of  its  import ;  and  tV 
issue  upon  its  validity  in  view  of  the  prior  disclosures  does  not  requii 
consideration. 

The  decree  of  the  Circuit  Court  accordingly  is  affirmed. 
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BALL  BEARING  CO.  V.  STAB  BALL  RETAINER  CX). 

(Circuit  Court  of  Appeals,  Third  Circuit    December  6, 1900.) 

No.  20. 

rs— Infringement— Ball  Beabings. 

rhe  Simonds  patents,  Nos.  449,968  and  449,959,  for  ball  bearings,  nar- 

vly  eoustrued,  as  required  by  the  prior  art,  held  not  infringed. 

>eal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
:t  of  Pennsylvania, 
opinion  below,  see  147  Fed.  721. 

3.  Stoughton,  for  appellant. 
m  C.  Do  well,  for  appellee. 

Dre  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

LLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  dis- 
g  a  bill  in  equity,  in  which  the  appellant  charged  the  appellee 
nfringement  of  two  patents  belonging  to  the  appellant,  viz., 
s  No.  449,968  and  No.  449,959,  both  dated  April  7,  1891,  and 

to  George  F.  Simonds,  for  "Improvements  in  ball-bearings." 

claims  of  patent  No.  449,968  are  as  follows: 

An  annular  ball-retaining  cage  consisting  of  a  tubular  body  having  a 

opening  to  receive  a   central   support  and  provided  with  flanges 

lateral  openings  that  surround  the  central  opening,  in  combination 

pberical  rollers  or  balls  that  are  held  in  said  cage  and  project  through 

iteral  openings  to  resist  end  pressure  or  thrust,  said  balls  being  ar- 

to  revolve  freely  iu  nil  directions  and  removals  in  a  body  with  the 

ubstantially  as  describod. 

An  annular  ball-retaining  cage  consisting  of  a  central  tubular  body 
end  flanges  provided  with  lateral  openings,  in  combination  with 
al  rollers  or  balls  that  are  held  between  said  flanges  and  project 
ti  the  lateral  openings  to  resist  end  pressure  or  thrust,  substantially 
?ri  bed- 
In  a  ball-bearing,  the  combination,  with  a  central  support,  of  a  re- 
[e  annular  cage  consisting  of  a  tubular  flanged  body  provided  on 
;e  sides  with  lateral  openings,  and  a  series  of  spherical  rollers  or  balls 
d  in  said  cage  in  such  a  manner  as  to  revolve  freely  in  all  directions 
"ejecting  tb  ere  from  In  position  to  resist  end  pressure  or  thrust,  said 
ad  balls  being  removable  in  a  body,  substantially  as  described." 

ent  No.  449,959  contains  two  claims ;  but  the  first  only  is  alleged 
e  been  infringed.     It  is  as  follows: 

In  a  ball-bearing,  the  combination,  with  spherical  rollers  or  balls, 
movable  annular  cage  in  which  the  balls  are  retained  in  a  body  and  in 
they  have  free  lateral  play  and  are  capable  of  revolving  in  all  direc- 
}aid  cage  being  Independent  of  the  bearing-surfaces,  against  which  the 
ct  and  between  which  said  cage  is  adapted  to  move,  whereby  the  said 
ire  free  to  move  in  varying  lines,  so  that  all  parts  of  the  bearlng- 
>8  will  be  subject  to  the  rolling  contact  of  said  balls  and  the  wear 
iction  distributed,  substantially  as  described." 

Circuit  Court  based  its  decree  wholly  upon  its  finding  that  the 
lant  below  had  not  infringed  any  of  these  claims,  and  as  we  con- 
that  finding,  the  validity  of  the  patents  need  not  be  questioned, 
isume  the  validity  of  both  of  them ;  but  that  this  may  be  reason- 
79  C.C.  A.— 12 
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ably  done,  they  must  be  narrowly  construed,  for  the  record  befor 
us  makes  it  plainly  apparent  that  the  prior  state  of  the  art  require 
the  limitation  of  each  of  them  to  the  precise  devices  mentioned  in  it 
claims.  Boyd  v.  Janesville  Hav-Tool  Company,  158  U.  S.  260,  15  S\x\ 
Ct.  837,  39  L.  Ed.  973. 

The  claims  of  patent  No,  449,968  all  specify  a  tubular  body  havin 
flanges  with  lateral  openings,  through  which  the  balls  project  to  resii 
end  thrust.  The  construction  alleged  to  infringe  has  no  such  flange 
and  does  not  appear  to  be  designed  or  adapted  to  resist  end  thrust,  hi 
to  oppose  radial  pressure.  Claim  1  of  patent  No.  449,959  calls  fc 
an  annular  cage  in  which  the  balls  have  "free  lateral  play"  and  ai 
"free  to  move  in  varying  lines."  This  freedom  to  move  is  an  essenti; 
feature  of  the  first  claim  of  that  patent,  and  it  seems  to  us  to  be  lacl 
ing  from  the  construction  complained  of. 

Upon  the  grounds  stated,  we  think  it  clear  that  the  court  below  w; 
right  in  holding  that  llie  charge  of  infringement  had  not  been  sustaine 
as  to  either  of  the  patents  sued  on;  and  the  opinion  of  the  learm 
judge  of  that  court  (147  Fed.  721)  is  so  entirely  satisfactory  as  to  rei 
der  any  further  discussion  of  the  case  unnecessary. 

The  judgment  is  afiirmed. 


a49  Fed.  220.) 

BATES  MACH.  CO.  v.  VTM.  A.  FORCT?;  &  CO. 

(Circuit  Court  of  Appeals.  Second  Circuit.     November  7,  1906.) 

No.  163. 

Patents— Infringement— Numbering  Machines. 

The  Bates  patent,  No.  676,084.  for  an  Improvement  In  typoign*npbio  nni 
bering  machines,  narrowly  construed  as  required  by  tbe  prior  art,  he 
not  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Soutl 
em  EMstrict  of  New  York. 

Defendant's  appeal  from  interlocutory  decree  of  the  United  Stat 
Circuit  Court  for  the  Southern  District  of  New  York  sustaining  tl 
validity  of  complainant's  patent,  No.  676,084,  and  granting:  an  injun 
tion  and  accounting.    The  opinion  of  the  court  below  is  reported 
145  Fed.  529. 

Wm.  E.  Warland,  for  appellant. 

Hubert  Howson  and  Warren  Wright,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  patent  in  suit  is  for  a  minor  improvement  i 
a  typographic  numbering  machine,  and  every  element  comprised  in  tl 
combinations  of  the  claims  in  suit  was  old  in  the  art,  except  the  pr( 
jecting  arm  on  the  plate  with  teeth  engaging  the  gear  teeth  of  t\ 
plunger  device  of  claim  2,  or  "the  extending  arm  with  rack  teeth"  c 
claim  22.     Counsel  for  complainant  says: 

"It  is  the  projecting  arm  in  the  plate  above,  bridging  and  overhanging  tl 
Intervening  wall,  that  constitutes  the  new  element  of  claim  2  not  found  In  tl 
prior  art." 
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Complainant's  plunger  plate  is  "guided  in  its  reciprocating  move- 
ments by  pins  in  holes  or  sockets."  Defendant's  plate  is  likewise  guid- 
ed by  a  pin  extending  vertically  downwards  and  moving  in  a  vertical 
slot  in  the  stem  of  the  plate.  Such  guiding  pins  are  admittedly  old. 
In  defendant's  machine  another  pin  extends  laterally  from  said  vertical 
pin  and  engages  with  a  notch  in  the  arm  of  the  pawl  carrier.  There 
are  no  gear  teeth  either  on  the  pin  or  arm. 

Defendant's  device  does  not  infringe  the  claims  in  suit,  unless  the 
laterally  extending  pin  attached  to  said  guiding  pin  and  the  notch  in 
the  pawl  carrying  arm  are  the  equivalents  of  the  two  arms  having  gear 
teeth  of  the  claims  in  suit.  The  court  below  found  that  the  two  forms 
of  engagement  were  equivalents.  We  are  of  the  opinion  that  in  such  a 
narrow  patent,  inasmuch  as  the  patentee  has  specifically  described,  il- 
lustrated, and  claimed,  a  construction  calling  for  "gear  teeth"  meshing 
with  other  gear  teeth,  the  doctrine  of  equivalents  should  not  be  ex- 
tended to  embrace  defendant's  pin  and  notch  device. 

Furthermore,  the  prior  Rhinehart  patent,  No.  388,307,  disclosed, 
in  a  typographic  numbering  machine,  this  identical  combination  of  a 
pin  extending  laterally  from  the  vertical  support  of  a  plate,  guided  in 
its  up  and  down  movement  by  a  slot  in  the  partition,  and  engaging 
with  a  notch  in  the  pawl  carrying  arm.  Therefore,  if  the  pin  and 
notch  are  equivalents  of  the  gear  teeth,  there  was  no  novelty  in  the  sub- 
stitution of  the  one  for  the  other  by  the  patentee.  If  they  are  not 
equivalents,  there  is  no  infringement.  The  defendant's  so-called  pro- 
jecting arm  is  not  one  "bridging  and  overhanging  the  intervening 
wall"  except  as  above  shown. 

But  complainant  argues  as  follows : 

"Bates  has  secured  a  new  result,  namely,  that  of  permitting  the  vertical  re- 
moral  of  the  plunger,  the  aim  and  purpose  of  the  invention." 

This  would  seem  to  be  immaterial  because  we  are  not  satisfied  that 
any  practical  advantage  is  derived  from  such  capacity  for  vertical 
removal ;  because  means  for  permitting  vertical  removal  were  shown  in 
the  Bartusch  and  Haney  machines  of  the  prior  art;  because  it  is  not 
contended  that  defendant's  locking  and  unlocking  device  is  an  infringe- 
ment of  the  claims  in  suit;  because  said  claims  do  not  call  for  a  re- 
movable plunger;  and,  further,  because  given  the  Rhinehart  closed 
slot  it  would  be  obvious  to  any  mechanic  to  open  the  upper  end  if  a 
device  was  to  be  used  where  vertical  removal  of  the  plunger  was  de- 
sired. 

It  is  true  that  a  patentee  is  entitled  to  all  the  beneficial  uses  of  his 
real  invention  whether  stated  or  not.  But  the  fact  that  this  patentee, 
while  enimierating  in  his  specifications  some  12  advantages  resulting 
from  his  improved  construction,  has  not  even  hinted  at  or  suggested 
any  resulting  capacity  for  vertical  removal  of  the  plunger,  is  very  per- 
suasive that  this  element,  instead  of  being  "the  aim  and  purpose  of  the 
invention"  of  the  patentee  is  rather  the  discovery  of  his  expert 

The  decree  is  reversed,  with  costs. 
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(140  Fed.  222.) 

UNITED  STATES  FASTENER  CO.  r.  BRADLEY. 

(Circuit  Oourt  of  Appeals,  Second  Circuit     November  7,  1906.) 

No.  214. 

1.  Pateicts— Infbinqement— Sepabable  Button. 

The  Pringle  patent.  No.  580,000,  claim  1,  for  a  separable  button  eatc 
designed  for  use  with  a  stud  member,   to   form  a  separable  buttou 
fastener,  was  not  anticipated,  and  discloses  patentable  Inyentlon.     AJ 
held  infringed. 

2.  Same— Suit  fob  iNrsiNOEinENT— EIffect  of  Nonusk  of  Patent. 

Where  a  patented  device  is  obviously  operative  and  useful,  the  ft 
that  it  has  never  been  manufactured  by  the  owner  of  the  patent  does  n 
affect  his  right  to  maintain  a  suit  for  Infringement. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig.  vol.  38,  Patents,  §S  3 
44a] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southe 
Distnct  of  New  York. 

On  appeal  from  a  decree  of  the  Circuit  Court  for  the  Southern  Di 
trict  of  New  York,  holding  valid  and  infringed  claim  1  of  letters  patei 
No.  680,000,  granted  April  6, 1897,  to  Eugene  Pringle,  for  an  impro\ 
ment  in  separable  buttons.  The  opinion  of  the  Circuit  Court  is  i 
ported  in  143  Fed.  523. 

J.  A.  Carr,  for  appellant 

Donald  Campbell  and  H.  C.  Messimer,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  facts  are  fully  set  out  and  the  issu 
clearly  stated  in  the  opinion  of  the  court  below.  These  need  not  1 
repeated. 

We  agree  with  the  judge  of  the  Circuit  Court  in  his  disposition 
the  defenses  of  noninfringement,  double  patenting,  inoperative  chara 
ter  of  the  device  covered  by  the  first  claim,  abandonment  and  res  juc 
cata.  That  the  latter  defense  v/as  correctly  disposed  of  is  now  co 
clusively  established  by  the  production  in  court  of  the  original  deer 
showing  affirmatively  that  the  former  suit  was  not  decided  on  tl 
merits  but  was  dismissed  solely  for  lack  of  prosecution.  The  on 
question  requiring  further  consideration  is  the  question  of  patentabilit 

The  invention,  so  far  as  it  is  involved  in  the  present  controvert 
relates  to  improvements  in  the  socket  member  of  snap  fasteners  f 
gloves  and  other  articles  which  are  to  be  detachably  fastened  togethc 
Previous  to  the  patent  the  art  had  developed  largely,  though  not  e 
clusively,  in  the  direction  of  improvements  in  the  stud  member,  whi< 
was  made  with  a  resilient  globulous  head,  which  was  forced  into 
nonyielding  socket  contracting  and  expanding  each  time  it  was  press< 
in  or  pulled  out.  The  present  invention  reverses  these  condition 
the  stud  being  solid  and  unyielding  and  the  socket  member  being  elasti 
The  description  and  drawings  illustrate  a  two  piece  studholder  consis 
ing  of  an  elastic  slitted  stud-catching  part  and  a  holder  therefor  i 
attached  that  the  central  elastic  stud-holding  piece  is  held  firmly 
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position  but  with  sufficient  room  in  which  to  expand  when  the  stud 
is  forced  against  its  inner  surface. 

The  first  claim  was  suggested  by  the  examiners  of  the  patent  office 
after  the  subject-matter  of  the  invention  had  been  thoroughly  dis- 
cussed and  carefully  examined  by  them.    The  claim  is  as  follows : 

**(!)  A  separable  button-catch  comprising  an  apertured  washer  and  an  eye- 
let baying  a  sliank  of  less  diameter  than  the  aperture  of  the  washer,  and  hay- 
ing two  enlarg^nents  securing  it  in  the  aperture  of  the  washer  and  slitted 
lengthwise  through  the  shank  and  the  enlargements  as  and  for  the  pur- 
pose set  forth," 

The  device  of  the  claim  when  completed  is  so  diminutive  in  size  and 
simple  in  construction  that,  unless  care  be  taken,  the  assertion  that 
there  is  no  room  for  invention  in  so  small  a  structure  may  receive 
greater  consideration  than  is  warranted.  This  court  has  repeatedly 
upheld  patents  for  similar  improvements,  the  test  being  not  the  sim- 
plicity of  the  device,  but  the  difficulties  overcome  and  the  result  accom- 
plished. 

In  Fastener  Co.  v.  Littauer,  84  Fed.  164,  28  C.  C.  A.  133,  a  patent 
for  similar  improvements  in  the  stud  member  of  a  snap  fastener  was, 
after  full  consideration,  declared  valid.  See,  also,  Kent  v.  Simons 
(C  C.)  39  Fed.  606 ;  Fastener  Co.  v.  Hays,  100  Fed.  984,  41  C.  C. 
A.  142;  Consolidated  Co.  v.  Fastener  Co.  (C.  C.)  79  Fed.  795. 

The  improvement  now  under  consideration,  notwithstanding  its 
simplicity,  shows  a  marked  improvement  over  the  elastic  sockets  of 
the  prior  art.  It  is  simple,  inexpensive,  strong  and  durable;  it  does 
not  tear  or  injure  the  material  to  which  it  is  attached  or  lose  its  elastici- 
ty by  use.  The  washer  not  being  slitted,  but  firm  and  rigid,  prevents 
the  undue  expansion  and  consequent  weakening  of  the  elastic  stud- 
catcher,  which  is  at  all  times  held  in  proper  position  for  engaging 
with  the  stud.  A  device  having  these  valuable  characteristics  is  not 
found  in  the  prior  art. 

The  defendant's  expert  was  asked  on  direct  examination  to  name 
the  patents  which,  prior  to  September  8,  1888,  the  date  of  Pringle's 
application,  "showed  a  socket-member  of  a  fastener  comprising  a 
slitted  eyelet  mounted  in  an  apertured  washer."  In  answer  he  named 
patent  No.  181,979,  granted  to  C.  M.  Piatt  in  1876,  and  patent  No. 
374,609,  granted  to  C.  W.  Mandrill  in  1887.  He  also  mentioned  two 
patents  to  W.  S.  Richardson,  but  these  need  not  be  discussed  as  they 
are  apparently  not  relied  upon  in  the  defendant's  brief  and  were  hard- 
ly alluded  to  at  the  arg^ument.  Unquestionably  the  Piatt  and  Mandrill 
patents  are  defendant's  best  references. 

Piatt  shows  an  eyelet  having  a  slot  cut  into  it  breaking  its  continuity 
and  permitting  expansion  and  contraction.  The  eyelet  is  secured  to 
the  shoe  or  glove  by  punching  a  hole  in  the  fabric,  passing  the  shank 
of  the  eyelet  through  and  upsetting  the  end  of  the  shank  to  form  a 
flange.  The  eyelet  does  not  form  a  complete  annulus  because  of  the 
slot  which  is  cut  into  it  One  of  the  figures  shows  the  socket  made 
in  two  parts,  both  in  the  form  of  split  eyelets,  one  slightly  larger  than 
the  other.  The  latter  is  first  affixed  to  the  fabric  when  the  former  is 
inserted  and  clinched  thereto  thus  giving  additional  flange  surface  and 
keeping  the  socket  more  firmly  in  position.    "In  all  cases,  however,  the 
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slot  or  opening  'g*  must  be  made  through  both  flanges  and  the  shn 
of  the  eyelet"     If  this  were  otherwise  the  necessary  resilience  would 
lacking.     In  operation  the  socket  is  pressed  over  the  stud  when 
socket,  or  eyelet,  by  reason  of  the  slot  formed  therein,  will  spring  op 

?*rmit  the  enlarged  head  to  pass  and  contract  again  below  the  he 
he  parts  are  disengaged  by  pulling  the  fabric  to  which  the  eyelel 
attached  upward,  then  the  eyelet  will  again  spread  and  permit  the  h< 
to  pass  through.  "An  eyelet  with  a  slot  formed  therein"  is  one 
the  elements  of  the  claims. 

We  think  it  very  plain  that  whether  this  member  is  constructed 
one  eyelet  or  two  its  continuity  must  be  broken  by  the  slot  which 
made  through  both  flanges  as  well  as  the  shank.  If  this  were  not 
the  device  would  be  inoperative  for  want  of  elasticity.  Certainly  t 
is  a  very  different  device  from  the  one  in  suit  where  the  apertu: 
washer  prevents  the  resilient  stud  catch  from  being  overstrained  c 
unnecessarily  expanded  or  distorted.  Pringle  presents  the  glovema] 
with  an  accurate,  symetrical,  workable  device,  requiring  no  adju 
ment  and  needing  only  to  be  attached  to  the  fabric  without  change 
adaptation.  Piatt  hands  him  a  split  eyelet,  or  two  split  eyelets,  and  t( 
him  to  clinch  one  or  both  to  the  fabric.  Whether  or  not  an  operat 
fastener  is  produced  depends  largely  upon  the  skill  of  the  glovemak 

The  Mandrill  patent  is  for  an  improved  "glove  fastener,"  in  wh 
the  stud-holder  consists  of  "a  split  expansible  socket-ring  or  annul 
the  interior  periphery  of  which  is  made  smooth  for  the  ready  and  f 
passage  of  the  head  on  the  post."  Tliis  socket-ring  is  provided  witl 
tubular  boss,  which  also  has  a  lon;[;itudinal  slot,  which  aligns  with 
slit  in  the  ring,  or  annulus,  thus  imparting  a  yielding  action  to  b< 
the  boss  and  socket-ring.  The  boss  may  be  formed  of  a  single  pi< 
of  sheet  metal  with  the  socket-ring.  When  the  stud  is  inserted  a 
withdrawn  the  entire  structure,  ring,  boss  and  fabric,  must  expand  a 
contract,  diminishing  its  resiliency,  injuring  the  fabric  and  ultimat 
becoming  detached  therefrom.  The  Mandrill  device  is  of  the  sa 
type  shown  in  the  Piatt  patent,  and  has  all  the  latter 's  defects,  \v 
some  new  ones  added. 

We  are  clearly  of  the  opinion  that  neither  patent  anticipates  the 
vention  of  the  claim  in  controversy. 

We  are  also  of  the  opinion  that  it  requires  an  exercise  of  the 
ventive  faculty  to  produce  the  device  of  the  claim.  The  record  sho 
many  attempts  to  construct  a  successful  elastic  socket  member  and 
also  shows  as  many  failures.  Pringle  succeeded,  by  producing  1 
exceedingly  simple  combination  of  the  apertured  washer  and  slitl 
eyelet  as  described  and  claimed.  The  invention,  though  one  of  mir 
importance,  is  entitled  to  protection. 

It  is  asserted  by  the  defendant  that  the  complainant  never  ma 
fasteners  under  the  Pringle  patent.  If  this  be  true  it  is  wholly  i 
material  to  the  present  controversy.  Where  it  is  asserted  that 
patented  device  is  inoperative  and  lacks  utility,  evidence  that  it  h 
never  been  put  to  use  is  persuasive,  but  in  a  case  like  the  prese; 
where  the  fact  that  the  device  is  useful  and  operative  can  be  seen  a1 
glance,  such  evidence  is  negligible.  The  complainant  had  a  right  to  u 
the  patent  in  any  way  it  saw  fit 

The  decree  is  affirmed. 
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(Circuit  Court  of  Appeals,  First  Circuit    October  81,  1906.) 

No.  644. 

NTEACTs— Vaxtditt— Sale  of  Future  Itvventions. 
The  rule  applied  that  a  contract  by  an  inventor,  in  consideration  of  his 
mployment  for  a  term  of  years  at  a  salary,  to  assign  to  his  employer  a 
alf  interest  in  all  inventions  made  by  him  during  the  term,  is  not  con- 
rary  to  public  policy. 

EciFic  Performancb— Powers  op  Court— Moditioation  of  Contract. 

In  decreeing  the  specific  performace  of  a  contract,  a  court  of  equity 
lay  adapt  it  to  conditions  which  were  not  foreseen  by  the  parties  when  it 
as  made,  by  requiring  the  complainant  to  assent  to  such  modifications 
ud  limitations  as  justice  requires  in  view  of  such  new  oonditions.^ 
NTBACTs— Construction— Contract  for  Interest  in  Future  Inventions. 

Complainant  was  a  corporation  engaged  in  the  manufacture  of  musical 
istruments,  including  organs,  and  defendant  was  its  superintendent  of 
actories  and  had  made  certain  inventions  relating  to  organs.  A  new  cod- 
ract  was  made  between  them  by  which,  in  consideration  of  an  increased 
alary  for  a  term  of  five  years,  it  was  provided,  in  clause  2,  that  a  one- 
alf  interest  In  all  Improvements  or  inventions  made  by  defendant  dur- 
ig  the  term  '*In  or  relative  to  organs,  both  keyed  and  automatic,"  should 
e  assigned  to  complainant,  and  they  should  be  patented  at  complainant's 
>st.  By  clause  4  it  was  provided  that  complainant  should  have  the  ex- 
lusive  right  to  purchase  and  use  improvements  and  inventions  made  by 
efendant  during  the  term  "In  self -playing  pianos  or  self-pIaylng  devices 
)r  playing  pianos,"  on  such  terms  as  should  be  agreed  upon.  Defendant 
uring  the  term  made  and  patented  certain  inventions  which  were  ap- 
licable  alike  to  organs  and  to  self-playing  pianos.  Held,  that  such  inven- 
ions  were  within  the  contract,  and  complainant  was  entitled  to  an  as- 
Ignment  of  a  half  interest  therein,  or  a  perpetual  license  to  use  the  same 
ithout  further  payment,  but  only  in  so  far  as  they  related  to  organs,  as 
^pressed  In  the  second  clause  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  11,  Contracts,  |  859.] 

>peal  from  the  Circuit  Court  of  the  United  States  for  the  District 

Lassachusetts. 

T  opinion  below,  see  137  Fed.  313. 

njamin   Phillips   (Alfred  H.  Hildredth,  on  the  brief),  for  ap- 

tit. 

orge  B.  B.  Lamb  and  George  D.  Beattys  (Alexander  P.  Browne, 

le  brief) ,  for  appellee. 

fore  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

JTNAM,  Circuit  Judge.  This  bill  was  brought  in  the  Circuit 
t  by  the  Vocalion  Organ  Company,  a  corporation  organized  under 
Lws  of  the  state  of  New  Jersey,  against  Morris  S.  Wright,  a  citizen 
e  state  of  Massachusetts.  The  decree  was  for  the  complainant, 
the  respondent  below  appealed  to  us.  It  is  somewhat  difficult 
aike  a  concise  statement  of  the  facts;  and  therefore,  for  that  pur- 

lee  note  at  end  of  case. 
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pose,  we  adopt  that  given  in  various  extracts  from  the  opinion  of  th 
learned  judge  of  the  Circuit  Court  as  follows : 

"ThiB  salt  in  equity  is  brought  to  compel  the  defendant  to  assign  to  tl 
complahiant  a  one-half  interest  in  certain  improTements,  Inventions,  ar 
pataits  In  or  relative  to  organs,  in  accordance  with  the  terms  of  a  wrltt( 
contract  made  by  the  parties  on  May  15,  1901.  The  suit  Is  brought  also 
restrain  the  defendant,  his  heirs,  executors,  administrators,  or  assigns,  fro 
selling  or  assigning  any  interest  in  said  Inventions,  Improvements,  and  paten 
to  any  person  other  than  the  complainant  during  the  life  of  the  contract 

"At  the  time  of  entering  into  the  contract  the  complainant  was  engaged  in  tl 
business  of  manufacturing  and  selling  musical  instruments,  Including  organ 
both  keyed  and  automatic.  The  defendant  was  the  superintendent  of  the  cor 
plainant  corporation  at  a  salary  of  $3,600  per  year. 

"Although  only  the  second  and  fourth  paragraphs  of  the  contract  ai 
brought  before  the  court  for  construction,  it  is  material  for  certain  purposi 
of  the  inquiry  to  examine  the  whole  contract.    The  contract  is  as  follow! 

"  'Agreement  made  this  fifteenth  day  of  May,  in  the  year  nineteen  hundrt 
and  one,  between  the  Vocalion  Organ  Company,  a  corporation  organized  ai 
existing  under  the  laws  of  the  state  of  New  Jersey,  transacting  business  i 
Worcester,  in  the  county  of  Worcester,  commonwealth  of  Massachusetts,  ar 
in  the  city  of  New  York,  state  of  New  York,  party  of  the  first  part,  and  Mo 
ris  S.  Wright  of  Worcester,  aforesaid,  party  of  the  second  part,  witnessetl 

"  'That  for  and  in  consideration  of  the  mutual  covenants  and  other  conside 
ation  hereinafter  expressed  the  parties  hereto  covenant  and  agree  as  followi 

•"First  The  party  of  the  first  part  covenants  and  agrees  to  employ  tl 
party  of  the  second  part  and  does  hereby  employ  the  party  of  the  second  pai 
and  the  party  of  the  second  part  covenants  and  agrees  to  accept  and  herel 
does  accept  exclusive  employment  of  the  party  of  the  first  part  as  super inten 
ent  of  factories  of  the  party  of  the  first  part 

"  'Second.  The  party  of  the  second  part  covenants  and  agrees  that  an  ui 
divided  one-half  part  of  the  whole  right  title  and  interest  in  and  to  all  1 
ventions  or  improvements  made  by  him  during  the  term  of  this  agreement 
or  relative  to  organs,  both  keyed  and  automatic,  shall  be  the  property  of  tl 
first  part,  and,  immediately  upon  making  any  such  inventions  or  Improv 
ments,  the  party  of  the  second  part  covenants  to  apply  for  letters  patent  * 
the  United  States  therefor,  and  for  such  foreign  patents  therefor  as  the  par 
of  the  first  part  may  desire,  and  to  make,  execute  and  deliver  all  such  applic 
tions,  specifications,  drawings  and  other  documents  as  may  be  necessary 
obtain  such  letters  patent ;  and  the  party  of  the  second  part  further  coTenan 
to  execute,  acknowledge  and  deliver  to  the  party  of  the  first  part  a  propi 
assignment  for  record  of  an  undivided  one-half  interest  in  each  such  invei 
tion  and  in  the  letters  patent  when  issued — all,  however,  at  the  proper  co 
and  expense  of  the  party  of  the  first  part  or  its  successors  and  assigns.  Tl 
party  of  the  second  part  further  covenants  not  to  sell  or  assign  his  undivid( 
one-half  part  in  and  to  any  of  the  above-mentioned  inventions,  improvemen 
and  letters  patent,  which  part  shall  be  and  remain  the  exclusive  property  ( 
the  party  of  the  second  part,  his  heirs,  executors  and  administrators,  unt 
the  expiration  of  the  term  of  this  agreement 

"  'Third.  The  party  of  the  second  part  further  covenants  and  agrees  that  1 
will  without  further  eonsideration  than  is  herein  expressed  assign  and  tran 
fer  to  the  party  of  the  first  part  letters  patent  of  the  United  States  numb) 
509,506  for  improvements  in  reed  and  pipe  organs  and  will  upon  request  < 
the  party  of  the  first  part  execute  and  deliver  to  the  party  of  the  first  part 
proper  assignment  of  said  patent  for  record. 

"^'Fourth.  The  party  of  the  second  part  further  covenants  and  agrees  1 
grant  and  does  hereby  grant  unto  the  party  of  the  first  part  the  exclush 
right  to  purchase  and  use  inventions  or  improvements  made  by  him  durir 
the  term  of  this  agreement  in  self-playing  planoa  or  self-playing  devices  ft 
playing  pianos,  upon  such  terms  as  to  price  or  royalty  and  other  conditions  i 
may  be  mutually  agreed  upon ;  and  the  part>^  of  the  second  part  further  cov 
nants  that  he  will  not  sell,  assign,  transfer  or  In  any  way  dispose  of  ax 
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Invention  or  improvement  to  any  other  corporation  or  persons  than  the 
of  the  first  part  duriug  the  term  ef  this  agreement 

ierentb.  It  is  farther  covenanted  and  agreed  that  this  agreement  shall 
emed  to  be  In  full  force  and  effect  from  and  after  the  first  day  of  July, 
ien  hundred,  and  until  the  first  day  of  July,  nineteen  hundred  and  five^ 
hall  terminate  on  said  first  day  of  July,  nineteen  hundred  and  five. 
D  witness  whereof/  "  etc. 

le  testimony  tends  to  show  that,  previous  to  making  the  contract,  Mr. 
aine,  the  president  of  the  complainant  company,  had  many  conversations 
the  defendant  in  regard  to  his  experience  and  ability  in  manufacturing, 
>ving,  and  inventing  musical  instruments;  that  the  defendant  gave  the 
a  nee  that  he  could  develop  and  improve  the  different  instruments  manu- 
red by  the  complainant  company ;  that,  in  view  of  these  representations 

by  the  defendant,  the  complainant  company  was  induced  to  make  the 
ment  now  in  suit,  providhig  for  the  increase  of  the  defendant's  salary 
$3,000  per  year  to  $5,000  per  year,  with  an  added  percentage  based  on 
alue  of  the  output;  and  that  the  arrangement  under  the  contract  was  to 
lue  from  July  1,  1900,  to  July  1,  1905. 

le  testimony  tends  to  show  that  the  defendant  made  improvements  and 
tions  during  the  term  of  the  agreement,  and  applied  for  and  obtained 
s  patent  The  complainant  requested  the  defendant  to  assign  to  it  an 
ided  one-half  Interest  in  these  improvements  and  letters  patent,  alleging 
they  were  improvements  or  inventions  in  or  relative  to  organs  both  keyed 
lutomatlc.    The  defendant  refused  to  do  this. 

le  evidence  tends  to  show  that  the  defendant  made  certain  inventions 
e  musical  art  for  which  application  for  letters  patent  was  made  and 
ed.  The  testimony  also  tends  to  show  that  all  these  alleged  improve- 
3  and  Inventions  were  applicable  equally  as  well  to  organs  as  to  piano- 
rs.  The  complainant  contends  that  all  these  improvements  and  in- 
>ns  come  under  the  terms  of  the  second  paragraph  of  the  agreement  be- 

they  are  improvements  and  inventions  *in  or  relative  to  organs  both 
[  and  automatic/  And  the  complainant  insists  that  these  inventions  and 
ts  should  be  transferred  to  it  notwithstanding  the  fact  that  they  also 
}  to  self-playing  devices  for  playing  pianos.  The  defendant  insists  that 
r  as  these  inventions  relate  to  organs  both  keyed  and  automatic,  and  also 
If-playing  pianos  or  self-playing  devices  for  playing  pianos,  they  should 
eluded  from  the  consideration  of  the  contract;  that  the  second  paragraph 
d  be  held  to  embrace  inventions  which  relate  exclusively  to  organs  both 
1  and  automatic;  and  that  the  fourth  paragraph  should  be  held  to  em- 
t  exclusively  inventions  in  self-playing  pianos  or  self -playing  devices  for 
Qg  pianos." 

[ter  thus  stating  the  case,  the  learned  judge  concluded  as  follows : 

tie  patents  put  in  evidence  in  the  case  do  not  seeni  to  us  to  embody  in- 
ons  simply  and  only  upon  piano-players  according  to  their  terms  and 
titles.  They  appear  to  relate  as  distinctly  to  organs  as  to  pianos  or  piano- 
rs  or  devices  for  playing  pianos.  The  interpretation  sought  by  the  de- 
mt  would  eliminate  all  or  nearly  all  the  alleged  Inventions  made  by  the 
idant  and  leave  no  improvements  or  patents  upon  which  the  contract  Is 
»erate.  It  seems  to  us  this  is  an  unreasonable  Interpretation  of  the  con- 
,  and  an  interpretation  not  warranted  by  the  evidence  in  the  case.  We 
Fe  the  interpretation  which  we  have  given  In  consonant  with  the  terms 
\e  whole  contract  the  evident  intention  of  the  parties  and  with  their 
a  in  the  premises, 

nder  this  interpretation  an  undivided  half  part  of  all  Inventions  or  Im- 
iments  made  by  defendant  during  the  term  of  the  agreement,  namely, 
July  1,  1900,  ta  July  1.  1905,  in  or  relative  to  organs,  both  keyed  and 
natic,  must  be  transferred  to  the  complainant  even  though  those  improve- 
s  and  inventions  may  also  relate  to  other  musical  instruments.  The  de- 
mt  should  also  assign  to  complainant  an  undivided  half  part  of  all  such 
L tions  or  improvements,  for  which  applications  for  letters  patent  have 
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been  made,  as  set  forth  In  paragraph  4  of  defendant's  answer,  except  those 
which  letters  patent  have  been  already  issued.  The  defendant  should  also 
sign  to  complainant  all  inyentions  for  which  any  other  applications  for  lett 
patent  have  been  made  both  in  the  United  States  and  foreign  countries  d 
ing  such  term.  He  should  also  assign  to  complainant  a  half  interest  in 
letters  patent  named  in  the  stipulation  of  the  parties  in  the  case,  and  all  oti 
letters  patent  embodying  such  inventions  or  improvements.  The  defend 
should  also  apply  for  letters  patent,  both  foreign  and  domestic,  and  sho 
execute  assignments  of  his  applications  to  the  complainant" 

The  decree  entered  in  accordance  with  this  opinion  was  so  phras 
as,  to  use  its  own  language,  to  enjoin  the  respondent  "from  direc 
or  indirectly  interfering  with,  or  preventing  or  hindering  or  annoyii 
the  Vocalion  Organ  Company,  complainant  herein,  or  its  successors 
assigns,  in  the  manufacture  or  sale  of  any  musical  instrument  or 
stnunents,  or  any  part  or  parts  thereof,  containing  or  embodying 
whole  or  in  part  any  one  or  more  of  the  defendant's  inventions 
improvements  hereinbefore  set  forth,  or  any  portion  of  the  same ;  2 
also  in  the  use  of  said  inventions  and  improvements,  or  any  of  the 
in  any  way  complainant  may  see  fit."     The  fifth  error  assigned  mal 
this  phraseology  the  basis  of  an  alleged  distinct  error.     It  was 
broad,  in  that  it  in  effect  protected  the  Vocalion  Organ  Company,  i 
only  so  far  as  its  lawful  rights  were  concerned,  but  to  such  an  ext 
as  to  cover  organs  and  pianos  which  might  contain  elements  which 
Vocalion  Organ  Company  had  no  lawful  right  to  use,  if  only  thev  o 
tained  some  of  which  it  was  the  proprietor.    Whatever  difficulty  then 
in  this  part  of  the  decree  can  be  obviated  on  a  reframing  of  it  by 
Circuit  Court  in  pursuance  of  the  judgment  which  will  be  entered 
this  case.     Probably  what  is  apparently  objected  to  was  a  mere 
advertence  which  would  not  have  occurred  if  the  respondent  below  1 
insisted  on  his  right  to  have  a  draft  decree  in  accordance  with  the  rt 
of  the  Circuit  Court,  thus  giving  an  opportunity  for  correcting  ; 
mere  matters  of  phraseology. 

The  other  errors  assigned  are  of  so  general  a  character  that  it 
difficult  for  us  to  apply  them.  With  the  rest,  they  relate  to  nuni 
ous  patents  the  peculiarities  of  which  have  not  been  categoric^ 
explained;  and,  consequently,  for  us  to  attempt  to  investigate  th 
would  throw  on  us  a  burden  which,  on  the  whole,  we  do  not  fine 
necessary  to  assume,  as  we  are  of  the  opinion  that  the  substan 
case  comes  down  to  a  single  proposition. 

Nevertheless,  we  are,  perhaps,  justified  in  giving  some  attention 
incidental  propositions  which  were  argued  before  us.  Any  suggest 
that  a  contract  of  the  character  in  question  is  ordinarily  contrary 
public  policy,  and  therefore  cannot  properly  be  enforced,  is  contrary 
the  rules  of  law  as  now  settled,  as  shown  bv  us,  in  Reece  Folding  Ma 
Co.  V.  Fenwick,  140  Fed.  287,»  2  L.  R.  A.  (N.  S.)  1094.  Varii 
propositions  made  by  the  appellant,  and  grouped  under  the  m 
general  one  that  the  Circuit  Court  erred  in  ordering  the  respond 
alone  to  perform,  are  not  only  not  to  be  regarded  as  within  the  tei 
of  assignments  of  errors  of  the  general  character  we  have  before 
but,  as  applied  to  the  proofs  in  this  record,  they  are  purely  acaden 
The  claim  that  the  Vocalion  Organ  Company  has  not  performed 
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vn  covenants  contained  in  the  contract  in  litig^ation,  to  which  so  much 
tention  is  given  by  the  appellant,  is,  on  this  record,  a  mere  question  of 
e  burden  of  proof,  without  the  slightest  indication  that  the  topic  was 
ought  to  the  attention  of  the  Circuit  Court.  Therefore  it  cannot 
erit  any  discussion  here.  One  of  the  errors  assigned  relates  to  four 
►ecific  patents  named  therein,  and  alleges  they  were  not  put  in  evi- 
jnce.  There  does  not  seem  to  have  been  any  formal  putting  in  evi- 
ince ;  but,  as  the  Circuit  Court  regarded  them  as  in  evidence,  and  as  no 
)jection  was  there  made  on  that  point  so  far  as  the  record  shows, 
is  point  cannot  be  made  here.  Indeed,  there  can  be  no  question  that 
fair  understanding  of  an  agreement  found  in  the  record  indicates  that 
e  parties  regarded  them  as  in  the  case.  Some  of  the  patents  are  re- 
rred  to  by  the  appellant  with  a  claim  that  they  do  not  make  any 
ention  of  organs.  It  will  appear  further  along  in  this  opinion  that 
is  would  be  immaterial  so  long  as  they  cover  musical  instruments, 
id  it  is  plain  on  their  face  that  they  may  be  available  for  organs. 
Iso,  it  is  objected  that  one  of  the  patents  is  merely  for  inclosing 
Lses ;  but  it  is  shown  that  these  are  peculiarly  for  use  with  automatic 
struments,  so  that  it  is  entirely  within  the  expression  in  the  contract 
elative  to  organs." 

This  brings  us  to  the  only  substantial  question,  and  this  the  ap- 
jUant  introduces  to  our  attention  by  the  just  assumption  that  there  is 
lundation  for  a  finding  that,  at  least,  some  of  the  inventions  in  ques- 
)n  are  applicable  as  well  to  pianos  as  to  organs.  He  claims  that  the 
mtract,  so  far  as  it  is  important  for  us,  covered  only  inventions  which 
lated  exclusively  to  organs,  and  that  it  made  no  express  provision  for 
ose  which  related  both  to  organs  and  pianos.  It  is  to  the  latter  class 
•  inventions,  that  is,  those  which  are  useful  for  both  organs  and  pianos, 
lat  he  contends  that  some,  if  not  all,  of  those  in  controversy  belong, 
s  we  have  already  observed,  the  case,  as  submitted  to  us,  does  not 
ft  out  categorically  the  various  improvements  in  question,  so  as  to 
lable  us,  without  too  much  labor,  to  ascertain  whether  all  the  patents 
id  applications  in  controversy  are  of  that  class,  or  only  a  portion,  and, 

a  portion,  what  portion.  It  being  plain  that  at  least  some  of  them 
e,  we  will  remit  to  the  Circuit  Court  the  working  out  of  the  details 

reference  thereto. 

The  complainant  contended  in  the  Circuit  Court  that  all  the  inven- 
3ns  of  the  class  in  question  came  under  the  terms  of  the  contract  in 
igation.  The  respondent  contended  that  such  inventions  should  be 
itirely  excluded,  and  that  the  contract  has  no  relation  to  them  what- 
rer.  In  the  course  of  the  opinion,  the  court  stated  that  the  interpre- 
tion  of  the  respondent  was  too  narrow,  and  contrary  to  the  intention 
■  the  parties,  which  was  undoubtedly  correct.  On  the  other  hand,  the 
icree  directed  that  an  undivided  half  of  each  of  all  such  inventions 
lUst  be  assigned,  and  the  injunction  was  ordered  accordingly.  This 
as,  perhaps  unintentionally,  too  broad. 

Paragraph  4  of  the  contract  makes  it  plain  that  the  complainant 
as  not  to  have  the  free  use  of  the  respondent's  inventions,  except 
in  or  relative  to  organs,"  as  expressly  set  out  in  the  second  paragraph ; 
ad  there  is  nothing  to  show  that  the  complainant  has  made  any  offer 
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for  compensation  with  reference  to  pianos  according  to  paragrraph 
so  as  to  entitle  it  to  use  the  respondent's  inventions  in  connection  wi 
them. 

The  solution  is  a  simple  one.  Apparently  the  position  is  one  whi< 
the  contract  did  not  foresee,  as  often  occurs ;  that  is,  that  there  wou 
be  inventions  covering  organs  which  were  also  appropriate  for  oth 
musical  instruments.  Under  such  circumstances,  whatever  the  cor 
mon  law  might  do,  equity  has  no  difficulty  in  adjusting  itself  to  ti 
unexpected  conditions.  Here  it  can  decree  that  there  should  1 
given  assignments,  or  perpetual  licenses,  so  far  only  as  concerns  wh 
is  expressed  in  the  second  paragraph  of  the  contract;  that  is,  "in 
relative  to  organs,  both  keyed  and  automatic."  In  doing  this,  equi 
does  not  make  a  new  contract,  but  it  merely  applies  the  existing  one 
the  unexpected  conditions.  It  also  avails  itself  of  the  fundament 
rule  that  those  seeking  equity  must  do  equity,  and  so  it  grants  reli 
to  the  complainant  only  on  its  assent  to  such  limitations  and  qualific 
tions  as  will  prevent  injustice.  The  practical  application  of  this  maxi 
to  cases  of  the  class  before  us  has  been  illustrated  an  indefinite  numb 
of  times.  Oddly  enough,  two  decisions  at  the  same  early  term  of  ti 
Supreme  Court  give  such  an  illustration  and  also  a  qualificatic 
Hunt  V.  Rousmanier,  1  Pet.  1,  7  L.  Ed.  27,  declares  that  equity  ca 
not  make  a  new  contract;  but  Mechanics'  Bank  v.  Lynn,  1  Pet.  37 
383,  7  L.  Ed.  185,  states  the  general  rule  which  controls  this  case, 
follows : 

"But  the  court  ongrbt  not  to  decree  performance  according  to  the  letter  wh< 
from  change  of  circumstances,  mistake,  or  misapprehension,  it  wonld  be  i 
conscientlons  so  to  do.    The  court  may  so  modify  the  agreement  as  to 
Justice  as  far  as  circumstances  will  permit,  and  refuse  specific  execution,  i 
less  the  party  seeking  it  will  comply  with  such  modification  as  justice 
quires." 

Our  conclusion  is  that  the  phraseolog^y^  of  the  decree  which  is  coi 
plained  of  in  the  fifth  alleged  error  assig^ned  should  be  corrected 
we  have  stated,  and  that,  so  far  as  concerns  the  second  paragraph 
the  contract  in  issue,  the  decree  should  be  so  modified  that  assi^ 
ments,  or,  if  found  necessary,  perpetual  licenses,  be  ordered,  ai 
that  whichever  are  ordered,  licenses  or  assignments,  they  be  so  limit 
as  not  to  go  beyond  the  purposes  of  the  contract  as  we  have  alreai 
explained  them;  and  all  injunctions  must  be  likewise  so  limited. 

The  decree  of  the  Circuit  Court  is  reversed ;  the  case  is  remanded 
that  court,  with  directions  to  enter  a  modified  decree  in  accordance  wi 
our  opinion  passed  down  this  day ;  and  the  appellant  recovers  his  coj 
of  appeal. 

NOTE. 

OonditioBS  and  Prorisloiis  for  Relief  to  Befendant  in  Beoree  ia 
Aotion  for  Specific  Performance, 

I,  In  General. 

[a]  (U.  S.  1869)  Where  specific  execution  which  would  work  hardsl 
when  unconditionally  p«forme<i  would  work  equity  when  decreed  on  coni 
tions,  it  will  be  decreed  conditionally . — Willard  ?.  Tayloe,  75  U.  S«  (8  Wa 
557,  19  L.  Ed.  501, 
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)]  (U.  S.  1869)  Where  a  tfease  providing  for  an  option  to  purchase  at  a 
i  price  was  made  in  1854,  and  the  option  was  accepted  in  1864,  after  a 
t  increase  in  the  value  of  the  property,  and  payment  was  tendered  in 
1  tender  notes  which  were  greatly  depreciated  and  had  been  introduced 
the  currency  since  the  contract  was  made,  specific  performance  was  de- 
d  in  behalf  of  the  lessee  purchaser  only  on  condition  of  payment  in  coin. 
illard  v.  Tayloe,  75  U.  S.  (8  Wall.)  557,  19  L.  Ed.  501. 
I  (Colo.  1906)  Where  defendants,  in  a  suit  for  specific  performance, 
ded  affirmative  defenses,  and  by  way  of  counterclaim  set  up  a  right  in 
Qselves  to  a  conveyance  from  the  record  owners,  brought  in  cross-parties, 
prayed  that  they  be  decreed  to  be  the  owners  and  placed  in  possession 
He  premises,  and  for  further  equitable  relief,  it  was  proper  for  the  court, 
lading  against  defendants  on  their  counterclaim,  to  render  a  decree  di- 
Lng  a  couYeyance  to  a  cross-defendairt  of  all  defendants*  interest  in  the 
aiscs. — Franklin  v.  Burris,  84  Pac.  809. 

I]  (111. 1873)  On  a  bill  by  a  vendor  of  lands,  against  the  guardian  of  the 
3  of  a  deceased  vendee,  for  a  specific  performance  or  rescission  of  the 
ract  of  purchase  as  the  court  may  direct,  the  court  should  act  for  the 
8'  best  interests,  and  should  decree  a  rescissicm  of  the  contract  if  their 
rests  would  thereby  be  promoted;  but  if  the  guardian  has  sufficient  funds, 
the  heirs*  interests  would  be  best  promoted  thereby,  the  guardian  should 
rdered  to  pay  the  balance  of  the  purchase  money  due,  and  take  a  deed 
tie  heirs,  or  an  order  should  be  made  that  their  Interest  in  the  contract 
offered  for  sale,  and  be  sold,  if  it  will  bring  more  than  the  amount  the 
3  would  have  to  pay. — Greenbaum  v.  Austrian,  70  111.  591. 
]  (111.  1894)  Where  a  railroad  company  files  a  bill  for  the  specific  en- 
Bment  of  a  contract  to  convey  to  it  land  over  which  it  has  built  its  road, 
the  defendant  claims  that  the  contract  has  been  obtained  by  fraud,  the 
t  may,  on  cross-bill,  decree  payment  of  just  compensation  for  the  land 
iken  by  the  company.— Grand  Tower  &  a  G.  R.  Oo.  v.  Walton,  160  111.  428, 
J.  E.  920. 

!  (Iowa,  1904)  A  vendor  against  whom  a  decree  for  specific  performance 
Ying  the  purchaser  to  retain  one-third  of  the  purchase  price  against  the 
ingeney  of  failure  to  convey  the  vendor's  wife's  interest  has  been  en- 
1,  is  not  entitled  to  interest  on  the  amount  retained  by  the  purchaser. — 
Iford  V.  Smith,  123  Iowa,  41,  98  N.  W.  377. 

]  (Iowa,  1904)  Where  a  contract  for  the  sale  of  land  provided  that.  If 
e  en  dor  should  fail  to  furnish  an  abstract  showing  good  title  and  execute 
^ed,  he  should  return  to  the  vendee  the  money  paid  under  the  contract, 
in  a  suit  by  the  vendor  for  specific  performance,  it  appeared  that  the 
lor  could  not  furnish  good  title,  and  had  not  taken  the  steps  pointed  out 
he  contract  for  a  deduction  from  the  purchase  price  in  case  the  title  to 
portion  of  the  premises  should  prove  defective,  the  vendee  was  entitled 
deci'o^  for  the  money  paid  under  the  contract — ^Wold  v.  Newgard,  123 
I,  233.  OS  N.  W.  640. 

I  (Kan.  1895)  Plaintiff  was  employed  to  prosecute  to  judgment  a  suit 
.  husband  and  wife  to  recover  a  homestead,  the  conveyance  of  which  to 
Ddant  the  wife  signed  while  insane,  under  a  recorded  contract,  whereby 
-as  to  receive  one-half  the  land  recovered.  Held,  that  on  recovering  Judg- 
t  he  was  not  entitled  to  a  conveyance  without  repayment  to  defendant 
ae-half  the  money  paid  by  it  for  the  land,  and  that  defendant  was  entitled 
aprovements  placed  on  lie  land  by  it  while  in  possession  under  its  deed. 
»peka  Water  Supply  CJo.  v.  Root,  56  Kan.  187,  42  Pac.  715. 
I  (Mich.  1888)  A  decree  for  spedflc  performance  of  a  contract  to  sell 
erty  made  the  purchase  money  a  lien  <m  the  land  in  favor  of  defendant, 
complainant  was  ordered  to  assume  certain  unascertained  debts  owed 
Jy  by  herself  and  defendant  Held,  that  such  debts  should  be  ascertained 
included  in  the  amount  due  defendant  as  purchase  money. — Johnson 
Dwier,  68  Mich.  1,  35  N.  W.  764. 

I  (Mich.  lt^5)  A  court,  decreeing  a  specific  performance  of  a  contract 
the  purchase  of  an  interest  in  land,  has  no  power  to  decree^  on  the 
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purchaser's  failure  to  pay  the  price,  a  lien  on  any  Interest  he  may  have  li 
the  land»  except  the  Interest  which  tlie  complainant  contracted  to  sell. — Vai 
Norsdall  v.  Smith,  141  Mich.  355.  104  N.  W.  GOO.  12  Detroit  Leg.  N.  478. 

[k]  (Mo.  1905)  Where,  In  an  action  for  epeiiflc  performance  by  the  ven 
dor  against  a  vendee  In  possession,  the  defense  is  that  plain tifC  has  no  titl* 
to  part  of  the  land,  defendant  may  surrender  possession  of  that  part,  anc 
insist  upon  performance  as  to  the  remainder,  with  an  abatement  of  the  pur 
chase  money. — Lanyon  v.  Chesney,  186  Mo.  540.  85  S.  W.  568. 

[1]  (N.J.  1881)  In  1870,  defendants,  in  consideration  that  the  M.  railroa* 
company  would  construct  a  depot  on  the  premises,  and  stop  a  specified  num 
her  of  trains  there  for  ten  years,  and  build  the  fences  along  the  track,  agree* 
In  writing  to  convey  to  the  company  the  lands  necessary  for  Its  track  anc 
depot  The  company  took  possession  at  once,  and  built  their  track,  bii 
nothing  more.  In  1875,  under  the  foreclosure  of  a  mortgage,  all  of  the  M 
company's  property  was  sold,  and  a  new  company  organized.  In  1878,  unde 
a  foreclosure  against  the  latter  company,  all  of  its  property  was  sold,  am 
another  company  (complainant)  formed.  After  complainant  had  been  in 
corporated,  defendants  began  ejectment  to  recover  their  lands,  and  this  actioi 
was  enjoined  by  complainant  and  relief  In  equity  sought.  Defendants  an 
Bwered,  protesting  against  the  specific  performance  of  their  contract,  and  ex 
pressing  a  willingness  to  convey  the  premises  to  complainant,  on  receivlnj 
compensation  therefor,  and  damages  assessed  as  of  the  date  when  the  M 
company  took  possession.  Held,  that  they  were  equitably  entitled  to  hav 
their  compensation  and  damages  so  assessed. — New  York  &  G.  L.  R.  Co.  \ 
Stanley's  Heirs,  34  N.  J.  Bq.  (7  Stew.)  55. 

[m]  (N.  J.  1888)  Where  specific  performance  of  an  exchange  is  refused  fo 
mistake  In  regard  to  the  subject-matter,  defendant,  having  set  up,  by  cross 
bill,  payment  of  the  boot  money,  and  asked  for  its  repayment,  Is  entitled  t< 
that  relief.— Hess  v.  Evans,  15  Atl.  310. 

[n]  (N.  Y.)  The  compensation  for  the  deficiency.  In  cases  where  part  pet 
formance  is  decreed,  should  consist  In  an  abatement  from  the  price,  for  th 
diminution  in  value  of  the  whole  property,  in  consequence  of  defects  or  in 
cumbrances,  and  not  in  a  deduction  of  wbat  might  be  supposed  to  be  j 
proportionate  part  of  the  whole  price,  for  a  part  not  conveyed  at  all,  wit! 
a  conveyance  onlv  of  the  residue.— (1862)  Gilbert  v.  Peteler,  38  Barb.  48S 
(1868)  Id.,  38  N.  Y.  165,  97  Am.  Dec.  785. 

[o]  (N.  Y.  1870)  Compensation  to  the  defendant  purchaser  must  be  provid 
ed  for,  in  the  decree  enforcing  specific  performance  of  a  contract,  when 
the  deficiency,  defect,  or  whatever  is  complained  of,  is  of  such  a  characte 
that  it  can  be  made  the  subject  of  compensation,  or  of  consideration  a 
damages,  and  where  the  court  concludes  that  the  purchaser  would  no 
have  declined  the  contract  had  he  known  of  the  defect  or  matter  complainei 
of  at  the  time  of  the  purchase. — Beyer  v.  Marlis,  32  N.  Y.  Super.  Ct  (2  Swee 
ny)  715. 

[p]  (N.  Y.  1886)  Where  a  purchaser  brings  suit  for  specific  performane 
and  abatement  of  the  purchase  price  on  account  of  incumbrances,  and  1 
appears  that  the  vendor  would  have  discharged  all  the  legal  Incumbrance 
had  not  the  purchaser  insisted  on  a  release  also  from  a  party  wall  agree 
ment,  which  the  court  held  to  be  no  incumbrance,  and  the  vendor  Is  require* 
to  account  for  the  rents  and  profits  of  the  property,  the  purchaser  should  b 
charged  legal  interest  on  the  purchase  money. — Morrison  v.  Bauer,  4  N 
Y.  St  Rep.  701. 

[q]  (N.  Y.  1887)  Upon  Judgment  for  defendant  on  the  ground  of  defectlv 
title,  he  can  recover  his  expenses  in  the  examination  of  the  title. — Ray  nor  ^ 
Lyon,  46  Hun,  227. 

[r]  (N.  Y.  1893)  Plaintiff  executed  an  agreement  to  convey  a  right  of  wa; 
through  his  land  to  the  H.  railroad  company  for  a  nominal  sum,  the  com 
pany  to  build  a  fence  on  both  sides,  whereupon  the  company  took  possessIoE 
built  and  operated  its  road,  and  executed  a  mortgage  on  the  same,  and  there 
after  consolidated  with  defendant  railroad  company,  which  after  the  consoli 
dation  acquired  the  mortgage  title  by  purchase  at  foreclosure  sale  in  pre 
ceedings  wherein  plaintiff  was  not  a  party.    Held,  In  ejectment,  where  de 
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mt  set  up  its  mortgage  title,  and  asked  for  specific  performance  of  plain- 
agreement,  that  a  decree  directing  plaintiff  to  execute  a  deed  upon  de- 
int's  building  the  fence,  and  pay&g  damages  for  not  having  built  it 
e  will  not  be  disturbed. — Helmke  v.  New  Jersey  &  N.  Y.  R.  Co.,  66  Hun, 
21  N.  Y.  Supp.  345,  judgment  affirmed  (1894)  143  N.  Y.  648,  37  N.  E.  824. 

(N.  Y.  1904)  Plaintiff  sought  specific  performance  of  a  contract  for  the 
lase  of  land,  and  a  conveyance  free  from  a  particular  objection,  which 
lleged  prevented  bis  taking  title.  Defendants  answered  that  the  oh- 
ms to  the  title  had  been  waived,  and  plaintiff  replied  that  the  par- 
ir  objection  stated  in  his  complaint  was  not  included  in  that  waiver. 
idants  offered  judgment  requiring  them  "to  ^ecifically  perform  their 
act  with  plaintiff  referred  to  in  the  complaint  herein,  by  conveying 
1  in  tiff  a  good  and  marketable  title  to  the  premises  in  said  contract  de- 
2d,  free  from  all  adverse  claims  referred  to  in  such  complaint,  together 
costs."  Held,  that  the  court  was  not  authorized,  on  entering  Judgment 
ch  offer,  to  charge  plaintiff  with  interest  on  the  unpaid  purchase  price, 
declare  a  forfeiture  by  plaintiff  of  payments  made  on  account,  upon  hla 
•e  to  comply  with  the  judgment — ^Abel  v.  Blschoff,  99  App.  Dlv.  248, 
Y.  Supp.  990. 

(Tex.  1866)  Where  a  specific  performance  of  a  contract  is  decreed  aft- 
?  plaintiff  has  been  In  default  !n  regard  to  payments  under  it  for  many 
,  it  is  error  to  adjudge  the  defendant  only  the  amount  that  was  due 

the  default  was  made. — Roberts  v.  Lovejoy,  28  Tex.  641. 

(Va.  1817)  In  decreeing  specific  performance  of  a  contract  for  the  sale 
id  at  the  instance  of  the  devisee  of  the  purchaser,  the  lien  of  the  ven- 
>r  the  purchase  monev  ought  to  be  reserved  to  him. — Hundley  v.  Lyons, 
at.  342,  7  Am.  Dec.  085. 

(Va.  1872)  To  a  bill  by  a  vendor  to  rescind  or  to  enforce  specific  per- 
mce  of  the  contract,  the  purchaser  answered,  not  objecting  to  specific 
tion  thereof,  but  insisting  upon  being  compensated  for  injuries  to  which 
id  been  subjected  by  the  vendor's  failure  to  comply,  etc.,  and  by  the 
neddling  of  the  vendor's  agents,  etc.  Held,  that  the  court  might,  as 
ary  to  the  decree  of  specific  performance,  decree  such  compensation,  to 
certain ed  either  by  a  commissioner  or  by  an  issue  of  quantum  damnifi- 
— Nagle  V.  Newton,  22  Grat.  814. 

I  (Va.  1902)  A  suit  for  specific  performance  of  a  sale  of  land  will  be 
led  for  an  accounting  and  a  decree  thereon — ^the  purchaser  having  paid 
of  the  purchase  money — though  the  title  is  not  such  that  specific  per- 
ince  can  be  decreed.— McAllister  v.  Harman,  101  Va.  17,  42  S.  E.  920. 

(W.  Va.  1883)  Under  a  compromise  on  a  contract  for  the  sale  of 
the  vendees  gave  up  possession,  and  the  heirs  of  the  vendor  took  pos- 
n,  during  whose  occupancy  the  land  was  condemned  for  damages  and 
tain  sum  awarded  them  as  damages;  after  which  they  appealed  from 
ecree  enforcing  the  compromise,  and  it  was  reversed,  and  the  original 
ict  under  which  the  vendees  had  made  part  payment  required  to  be 
[?ed.    Held,  that  the  vendees  were  entitled  to  be  allowed  on  their  debt 

to  the  amount  of  said  damages. — Layne's  Adm*r  v.  Johnson,  22  W. 
51. 

(W.  Va.  1887)  A  married  woman  who,  on  refusing  to  complete  a  con- 
of  sale,  is  decreed  to  hold  her  land  subject  to  a  lien  for  the  purchase 
Y  paid,  is  entitled  to  have  abated  from  the  purchase  money  so  paid 
lir  rental  value  of  the  land  while  the  purchaser  had  the  same  in  pos- 
n,  in  the  condition  in  which  it  was  at  the  time  he  took  possession 
)f.— Moore  v.  I.igon,  30  W.  Va.  140,  3  S.  E.  572. 

II.  Removal  of  or  Compensation  fob  Impbovsments. 

(Iowa,  1904)  A  lease  for  a  term  of  five  years  stipulated  that  the  les- 
ion Id  have  the  privilege  of  buying  the  premises  during  the  term  for  a 
led  sum.  The  premises  were  located  in  a  municipality  where  there 
een  no  paving  of  streets  at  the  time  of  the  lease.  The  premises  abutted 
side  street,  and  not  one  of  the  main  thoroughfares.    .^U^er  the  making 
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of  tbe  lease  the  city  caused  the  street  in  front  of  the  premises  to  be  pa 
at  the  cost  of  the  abntting  owners.  Held,  that  as  the  parties,  when  entei 
into  the  agreonent,  could  not  have  anticipated  the  action  of  the  munidpa: 
the  court  was  warranted  in  requiring  the  lessee  praying  for  specific  ] 
formance  to  reimburse  the  lessor  for  the  amount  already  paid  for  the  pa^ 
and  to  assume  the  balance  as  a  condition  for  granting  relief. — ^King  y.  Ri 
123  Iowa,  632.  90  N.  W.  306. 

[b]  (Iowa,  1904)  The  fact  that  the  lessor,  prior  to  the  lessee^s  electioi 
purchase,  determined  to  accept  the  improvement  and  pay  for  it,  and  wi 
any  irregularities  in  the  letting  of  the  contract  under  which  the  impn 
ment  was  made  is  immaterial.— King  y.  Raab,  123  Iowa,  632,  99  N.  W. 

[c]  (Mass.  1856)  This  court,  as  a  court  of  equity,  may,  upon  motion  m 
by  the  defendant  at  any  stage  of  a  suit  for  the  specific  performance  c 
contract  to  convey  land,  allow  him,  before  conveying  the  land,  to  rem 
buildings  which  he  has  erected  thereon  under  a  claim  of  right,  though  ere^ 
after  notice  that  the  plaintiff  claimed  the  land.— Fitzgerald  v.  Clark,  72  M 
(6  Gray)  393. 

[d]  (Mass.  1885)  Upon  a  decree  for  specific  performance  for  the  c<mi 
ance  of  land  defendant  should  be  allowed  for  the  cost  of  pulling  down 
buildings  for  the  purpose  of  improving  the  property.— Eastman  v.  Simp 
139  Mass.  348,  1  N.  B.  346. 

[e]  (N.  J.  1888)  Land  waa  conveyed  under  an  oral  agreement  that  a 
tion  should  be  reconveyed,  and  both  deeds  were  delivered,  to  be  recor 
to  an  agent,  who  destroyed  the  deed  of  reconveyance,  and  had  another 
ecuted,  covering  less  land.  After  a  decree  for  specific  performance  of 
agreement  to  reconvey,  defendant  amended  his  answer  asking  comp^isa 
for  improvements.  Held,  that  both  parties  having  been  in  laches,  compe: 
tion  should  be  allowed  for  permanent  improvements,  though  defendant 
been  somewhat  too  aggressive  in  making  improvements  after  notice. — Ja 
V.  Penrose,  44  N.  J.  Bq.  (17  Stew.)  464,  15  Atl.  261. 

[f]  (N.  Y.  1892)  Where  defendant  negligently  ddays  conveying  and 
livering  possession  until  an  assessment  for  improvem^its  is  levied  aga 
the  land,  and  on  being  sued  for  specific  performance  asks  that  he 
permitted  to  convey  with  warranty  as  of  a  date  before  the  levy,  the  iE 
vention  of  the  assessment  in  question,  and  the  dealings  of  the  parties  < 
sidered  with  reference  thereto,  constitute  no  "mistake  of  law  or  fact" 
"accident"  entitling  defendant,  the  vendor,  to  the  relief  asked. — (Jotthel; 
Stranahan  (City  Ct.  Brook.)  19  N.  Y.  Supp.  161,  judgment  affirmed  (1893) 
N.  Y.  345,  34  N.  B.  286.  20  L.  R.  A.  455. 

[g]  (N.  D.  1903)  Where  the  holder  of  a  contract  for  the  purchase  of  : 
estate  knows  that  the  owner  has  conveyed  to  another,  and  that  the  lal 
though  chargeable  with  constructive  knowledge  of  his  contract,  honestly 
lieves  that  he  has  a  perfect  title,  and  is  induced  by  such  belief  to  make  v 
ble  improvements,  and  yet  the  holder  of  the  contract  makes  no  protest  p 
to  the  institution  of  an  action  for  specific  performance  of  the  contract, 
is  not  entitled  to  a  decree  as  against  the  vendee,  except  on  reimbursemen 
the  latter  for  such  permanent  improvements  made  before  the  commencenc 
of  the  action.— Hunter  v.  Coe,  12  N.  D.  505,  97  N.  W.  869. 

[h]  (Va.  1842)  On  a  bill  for  specific  performance  by  the  vendor,  where 
vendee  has  performed  bis  part,  but  the  vendor  has  neglected  to  make  1 
until  the  circumstances  have  materially  changed,  making  it  inequiti 
to  enforce  performance,  the  vendee  will  be  decreed  to  release  his  rig 
under  the  contract,  to  deliver  up  the  land,  and  account  for  the  rents  ; 
profits,  and  to  have  returned  to  him  the  purchase  money  which  he  has  p 
with  interest  and  to  have  the  value  of  the  permanent  improvements  made 
him  on  the  land  set  off  against  the  rents  and  profits,  provided  the  vi 
of  tbe  improvements  do  not  exceed  the  rents  and  profits. — ^Bryan  v.  Loffi 
Adm'rs,  1  Rob.  12,  39  Am.  Dec.  242. 

III.  Refobmatioiv  ano  Rxsoission  of  Contract. 
[a]  In  decreeing  specific  performance,  the  court  may  so  modify  the  ag 
ment  as  to  do  justice  as  far  as  the  circumstances  will  permit,  and  ref 
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2  execution  unless  the  party  seeking  It  will  comply  with  «uch  modlfica- 
[  Justice  requires, 

.  S.  1828)  Mechanics'  Bank  v.  Lynn,  26  U.  S.  a  Pet)  876,  7  L.  Bd.  185; 
enn.  1835)  Mitchell  v.  Nicholson,  16  Tenn.  (8  Yerg.)  194. 
(U.  S.  1851)  Where  one  party  to  a  contract  In  writing  brings  a  bill 
ity  for  a  specific  performance  thereof,  and  the  defendant.  In  hlg  an- 
submitting  to  a  specific  performance  of  the  real  agreement,  alleges 
he  written  contract  was  entered  Into  by  mistake,  and  under  a  inls- 
lenslon  of  the  facts,  and  establishes  this  by  evidence,  he  Is  entitled  to  a 
c  performance  o^  the  agreement  as  proved,  even  against  the  claim  ot 
ilntiff  to  have  his  bill  dismissed. — ^Bradford  v.  Union  Bank  of  Tennes- 
:  U.  S.  (13  How.)  57,  14  L.  Ed.  49. 

(Minn.  1889)  In  an  action  for  spedflc  performance,  when  the  contract 
ased  on  a  common  and  material  mistake  of  the  parties,  the  court  may 
ffirmative  relief  by  rescinding  It — ^Thwlng  v.  Hall  &  Ducej  Lumber 
>  MlniL  184,  41  N.  W.  815. 


red  873.) 

!RS  V.  MERCHANTS'  &  FARMERS'  BANK  OF  PONOHATOULA.  LA. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    November  27,  1906.) 

No.  1,53a 

ABANTY— Construction  of  Contract. 

Defendant  became  guarantor  of  loans  to  be  made  by  plaintiff  bank  to  a 
lird  part/  to  the  amount  of  $10,000.  When  plaintiff  had  In  fact  lent 
ich  party  an  amount  in  excess  of  $10,000,  def aidant  by  telegram  and 
tters  authorized  a  further  extension  of  credit  on  his  guaranty  to  the 
ctent  of  $2,000,  "making  $12,000,  all  told."  It  did  not  appear  that  be 
Qd  any  knowledge  that  the  amount  then  owing  exceeded  the  $10,000 
aarantied  by  him.  Held,  that  the  second  guaranty  did  not  coyer  such 
ccess,  but  only  such  amount  as  was  thereafter  lent,  not  exceeding  $2,000. 

o: — Consideration. 

The  maliing  of  further  loans  by  a  bank  to  a  debtor,  at  the  request  of  a 
larantor,  is  a  sufficient  consideration  for  a  guaranty  of  the  prior  in- 
^tedness. 

[Ed.  Note. — ^For  cases  in  point,  see  C«it  Dig.  vol.  25,  Guaranty,  f  14.] 
fi:— Rights  of  Guarantob— Application  of  Monet  Coxjjectbd  from 

RINCIPAL. 

Where  a  bank,  which  held  a  mortgage  securing  a  part  of  a  customer's 
idebtedness,  another  part  being  secured  by  defendant's  guaranty,  and  still 
Qother  part  being  unsecured,  obtained  a  judgment  against  the  principal 
Bbtor  for*  the  whole  indebtedness,  reserving  its  right  to  proceed  on  the 
lortgage,  the  fact  that  it  sold  the  mortgaged  property  under  an  execution 
1  the  judgment,  Instead  of  foreclosing  the  mortgage,  was  not  prejudicial 
►  defendant,  and  did  not  deprive  the  bank  of  the  right  to  apply  the  pro- 
?ed8  In  payment  of  the  mortgage  debt;  but  It  was  required  to  apply  any 
irplus  pro  rata  on  the  entire  remaining  Indebtedness. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 

ict  of  Michigan. 

E.  Knappen,  for  plaintiff  in  error. 
M.  Wilson,  for  defendant  in  error. 

fore  LURTON  and  SEVERENS,  Circuit  Judges,  and  COCH- 
,  District  Judge. 
79C.C.A.— 18 
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SEVERENS,  Circuit  Judge.  Thompson  and  Ackley  united  in 
partnership  under  the  style  of  the  Ponchatoula  Lumber  Company,  a 
on  or  about  November  17, 1903,  engaged  in  the  business  of  manufacti 
ing  and  selling  lumber  and  kindred  products  at  Ponchatoula,  La.,  a 
for  those  purposes  required  money.  They  borrowed,  at  some  d 
prior  to  January  12,  1904,  the  sum  of  $200  of  the  Merchants'  &  Far 
ers'  Bank  of  Ponchatoula,  for  which  they  gave  their  note  payable 
demand.  On  the  said  12th  of  January  the  bank  being  unwilling 
make  further  loans  to  the  lumber  company  without  security,  R. 
Peters,  the  plaintiff  in  error,  telegraphed  to  the  bank  as  follows : 

•'Chicago,  in.,  January  12,  IIKN 
••Merchants'  &  Farmers*  Bank,  Ponchatoula,  La. 
••I  will  guarantee  $10,000  credit  to  Ponchatoula  Lumber  Co. 

**R.  G.  Peters. 

On  the  faith  of  this  telegram,  the  bank,  prior  to  the  19th  of  tl 
month  made  further  loans  to  the  lumber  company  to  the  extent  of  ^ 
600.  On  that  day  Peters,  in  confirmation  of  his  telegram,  as  the  d 
laration  alleges,  executed  a  more  formal  guaranty  to  the  bank  as  i 
lows: 

"Ponchatoula,  La.,  Jan.  19.  190^ 
••The  Merchants'  &  Farmers'  Bank.  Ponchatoula,  La. 

•'Gentlemen :  I  hereby  guarantj  to  you  the  payment  to  the  extent  of  $ 
000.00  of  any  and  all  notes,  drafts,  Mils  of  exchange,  checks,  credits,  discoui 
overdrafts,  etc.,  of  the  Ponchatoula  Lumber  Company,  or  bearing  their 
dorsement,  which  have  been  or  may  be  accepted  by  you  and  credited  to  tl 
account  This  guaranty  to  remain  in  full  force  and  effect  until  you  shall  h 
received  from  me  notice  of  its  withdrawal,  which  notice  however,  shall 
affect  any  notes,  drafts,  Mils  of  exchange,  chei'ks,  credits,  discounts,  overdra 
etc.,  not  paid  at  the  time  of  the  receipt  by  you  of  such  notice. 

"Yours  respectfully,  R.  a.  Peters. 

And  on  the  faith  of  these  guaranties  the  bank  made  further  loans 
the  lumber  company  until  March  10,  1904,  when  the  amount,  inch 
ing  the  $1,600,  and  also  including  the  $200  loaned  before  the  first  gu 
anty  was  given,  had  reached  $10,000  as  the  declaration  states,  but 
the  finding  of  the  judge  is,  $10,fi82.  On  the  day  last  mentioned.  Pet 
sent  to  the  bank  the  following  telegram: 

"East  Lake,  Mich.,  a— 10— IDCW 
"Merchants'  &  Farmers*  Bank,  Ponchatoula,  La. 
"Extend  credit  Ponchatoula  Lumber  Company  to  $12,000  temporary. 

"R,  G.  Peters.' 

On  the  day  following  he  sent  this  letter: 

"Manistee,  Mich.,  March  11,  19(M 
"Merchants'  &  Farmers'  Bank,  Ponchatoula,  La. 

"Gentlemen:  Confirming  my  telegram  of  yesterday,  you  are  authorized 
grant  Mr.  Thompson  credit  upon  my  guaranty  for  two  tJiousand  dollars  mi 
as  he  requests  it,  temporarily,  making  $12,000  all  told. 

"Yours  respectfully,  E,  Q.  Peters.' 
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And  on  March  15,  1904,  he  sent  to  the  bank  the  following^  letter: 

"Manjstee,  Mich.,  March  15,  1904, 
•'Merchants'  &  Farmers*  Bank,  Ponchatonla,  La. 

**Gentlemen:    In  reply  to  yours  of  11th  Inst.,  will  say  that  my  guaranty  for 
S2,000  more  credit  to  the  Ponchatoula  Lumber  CJompany.  making  $12,000,  will 
hold  good  until  they  are  able  to  pay  the  |2,000  as  you  outline  In  your  letter, 
"Yours  respectfully,  R.  G.  Peters.*' 

The  declaration  states  that  the  bank  accepted  the  last-mentioned 
telegram  and  these  two  letters  of  March  10th  and  March  15th  "as  the 
guaranty  of  said  defendant  for  loans  to  said  Thompson  and  Ackley 
doing  business  under  the  name  of  the  Ponchatoula  Lumber  Company, 
to  the  amount  of  two  thousand  dollars  ($2,000.00)  in  addition  to  the 
said  loans  to  the  amount  of  ten  thousand  dollars  ($10,000.00)."  After 
this  extension  the  bank  loaned  the  lumber  company  $1,500  more.  None 
of  the  loans  mentioned  in  the  foregoing  statements  were  repaid.  This 
suit  was  brought  on  the  guaranties  of  Peters  to  recover  the  amount  of 
said  loans.  It  further  appears  that  another  series  of  loans,  quite  in- 
dependent of  the  loans  guarantied  by  Peters  as  above  stated,  were  made 
by  the  bank  to  the  lumber  company,  commencing  November  17,  1903, 
which  were  secured  by  the  assignment  to  the  bank  of  bills  of  lading: 
on  shipments  of  lumber  to  customers.  These  securities  did  not  yield 
enough  to  satisfy  the  loans  they  were  given  to  secure,  and  on  August 
8,  1904,  the  lumber  company  gave  the  bank  a  mortgage  on  its  mill  * 
property  for  the  balance  due  on  this  line  of  indebtedness,  then  estimat- 
ed at  the  sum  of  $3,000.  The  sum  actually  due  proved  eventually  to  be 
$2,209.01.  Prior  to  the  giving  of  the  last-mentioned  mortgage,  the 
lumber  company  had  mortgaged  the  property  to  Peters  for  his  indem- 
nity' ;  but,  for  the  purpose  of  enabling  the  mortgagor  to  sell  the  prop- 
erty, Peters  had  released  the  mortgage.  The  sale  was  not  effected, 
and,  when  Peters  heard  of  the  mortgage  to  the  bank,  he  wrote  to  the 
latter  a  notification  as  follows : 

"That  must  be  applied  on  the  guaranty  loan ;  also  any  surplus  that  he  [mean- 
ing Thompson]  may  be  able  to  get  for  the  mill  in  selling  it" 

There  is  nothing  to  show  that  the  bank  assented  to  this.  Finally,, 
the  bank  brought  suit  in  a  Louisiana  court  against  the  Ponchatoula 
Lumber  Company  to  recover  the  balance  due  on  both  lines  of  indebted- 
ness, and  in  its  petition  the  bank  noted,  in  connection  with  the  aver- 
ments  touching  tfie  balance  due  on  the  line  other  than  that  guarantied 
bv  Peters,  that  the  note  for  that  balance  was  secured  by  a  mortgage. 
'fhe  judgment  of  the  court  in  favor  of  the  bank  was  for  $14,394.62  and 
interest,  with  costs.  The  judgment  further  provided  that  "the  plain- 
tiff's right  to  proceed  on  the  $3,000  mortgage  be  reserved."  Execu- 
tion was  issued,  and  the  property  sold ;  the  net  proceeds  being  $2,390.- 
T9.    In  the  sheriff's  return  to  the  execution,  he  stated  that : 

"The  mortgage  In  favor  of  plaintiff  in  execution  for  $3,000,  extinguished  by 
confusion,  is  canceled;  but  the  plaintiffs  reserve  all  their  rights  •against  de- 
fendant In  execution  so  far  as  not  satisfied  by  this  execution." 

The  bank  applied  the  proceeds  of  the  sale  as  follows :  Paid  itself 
the  $2,209.17  balance  due  on  the  mortgage  debt,  and  applied  the  re- 
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maining  $181.78  to  the  excess  of  the  lumber  company's  debt  over 
$12,000  guarantied  by  Peters. 

The  questions  submitted  to  us  on  the  hearing  were  these:  (1)  V 
the  $200  loaned  to  the  lumber  company  before  the  original  guara 
covered  by  either  of  the  guaranties?  (2)  Was  the  excess  beyc 
$10,000,  which  the  bank  had  already  loaned  to  the  lumber  compan> 
the  time  of  the  further  guaranty  of  March  10,  1904,  covered  by  si 
further  guaranty?  (3)  Had  the  bank  the  right  to  apply  the  proce 
of  the  sheriff's  sale  to  the  satisfaction  of  the  balance  due  on  the  d 
secured  by  the  bills  of  lading?  (4)  Had  the  bank  the  right  to  ap 
the  remaining  $181.78  to  the  excess  over  $12,000  due  on  the  other  lo 
to  the  lumber  company?  The  court  below  found  all  of  these  questi 
in  the  affirmative,  and  rendered  judgment  for  the  amount  of  $12,C 
with  interest  and  costs. 

As  to  the  $200  loan,  whatever  we  might  have  said  in  regard  to 
guarantor's  liability,  if  the  question  had  been  saved,  we  think  we  c 
not  examine  it  on  this  record.  The  only  point  made  by  the  defe 
ant  below  on  this  item  was  that  there  was  no  consideration  for  it.  'J 
exception  to  the  court's  conclusion  of  law  was  to  the  holding  that  *' 
loaning  of  further  sums  of  money  to  the  Ponchatoula  Lumber  Cc 
pany  pursuant  to  defendant's  guaranty  of  January  12,  1904,  was  a  s 
ficient  consideration  for  the  guaranty  of  the  payment  by  the  defend 
of  the  $200  loaned  to  the  company  before  the  guaranty  was  mac 
which  impliedly  concedes  that  there  was  in  fact  a  guaranty  for  t 
simi.  It  nowhere  else  appears  that  the  contention  that  the  item  ca 
within  the  scope  of  the  guaranty  was  disputed.  The  objection  actuj 
made  could  not  be  maintained.  The  making  of  further  loans  wa 
sufficient  consideration  for  a  promise  to  pay  a  sum  already  advan 
as  well  as  the  further  loans. 

With  respect  to  the  excess  beyond  $10,000  which  the  bank  had  lo 
ed  to  the  lumber  company  before  March  10,  1904,  we  are  constraii 
to  think  that  the  additional  guaranty  of  that  date  was  not  intended 
cover  it.  It  is  not  found  that  Peters  knew  that  such  excess  had  b 
loaned,  and  what  is  not  made  to  appear  should  be  treated  as  not  ex 
ing.  In  the  absence  of  such  information,  he  would  reasonably  h 
supposed  that  his  guaranty  had  not  been  exceeded.  In  his  telegr 
of  March  10th  he  said:  "Extend  credit  to  Ponchatoula  Lum 
Company  to  $12,000."  This  language  would  seem  to  import  fut 
loans,  which,  with  what  he  had  already  guarantied,  might  go  to  $] 
000.  The  court  below,  not  having  regard  to  the  letters  which  follov 
it,  construed  the  telegram  to  cover  former  advances,  whether  they  1 
been  made  upon  a  guaranty  or  not.  This  suggestion,  however,  mi| 
not  be  decisive.  But  in  his  letter  of  the  following  day,  confirming 
telegram,  he  makes  it  clear,  as  we  should  think,  when  he  said: 

"Yon  are  authorized  to  grant  Mr.  Thompson  credit  for  two  thousand  < 
lars  more  as  he  requests  it,  malting  $12,000  all  told.*' 

This  imports  a  guaranty  upon  a  credit  thereafter  to  be  given.  Th 
in  reply  to  a  letter  of  the  bank  written  on  the  day  after  5ie  receipt 
the  telegram,  he  further  says: 
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^ly  guaranty  for  $2,000  more  credit  to  ther  Ponchatonla  Lumber  Company^ 
:ing  $12,000,  will  hold  good  until  they  are  able  to  pay  the  $2,000." 

^nd  we  think  the  bank  correctly  interpreted  the  telegram,  with  the 
lanatory  letters,  when  in  its  declaration  it  averred  ttiat  it  accepted 
m  "as  the  guaranty  of  said  defendant  for  loans  to  said  Thompson 
[  Ackley,  doing  business  under  the  name  of  the  Ponchatoula  Lum- 
Company,  to  the  amount  of  two  thousand  dollars  ($2,000.00)  in 
ition  to  the  said  loans  to  the  amount  of  ten  thousand  dollars  ($10,- 
.00),"  and  that  the  judge  erred  in  ignoring  the  letters  and  holding 
t  the  telegram  indicated  a  purpose  to  cover  former  advances  not 
ered  by  his  former  guaranty.  There  is  nothing  in  this  correspond- 
e  to  indicate  that  it  was  intended  to  cover  previous  loans,  as  was 
le  in  the  guaranty  given  on  January  19th,  which  was  so  expressed 
o  cover  the  advances  which  had  been  made  before  that  date. 
"hen,  as  to  the  appropriation  made  by  the  bank  of  the  proceeds  of 
sale  on  execution,  the  bank  had  a  mortgage  upon  the  property,  and 
btained  a  judgment  directing  a  sale,  reserving  to  the  bank  the  right 
proceed  upon  the  mortgage.  Bu£  we  are  of  opinion  that  the  bank 
^ht  waive  this  reservation  and  allow  the  sale  to  be  made  of  the  prop- 
r  without  it,  and  appropriate  the  proceeds  to  the  debt  secured  by  the 
rtgage.  The  right  of  no  one  would  be  prejudiced  by  this  course, 
[  the  indications  from  the  sheriff's  return  and  the  appropriation  of 
proceeds  of  the  sale  by  the  bank  are  that  the  sale  was  of  the  entire 
ite  in  the  property.  If  that  was  so,  the  appropriation  was  justifiable, 
he  mortgage  was  a  valid  one.  Counsel  for  plaintiff  in  error  argued 
L  somewhat  vague  way  that,  the  release  of  the  mortgage  by  Peters 
ing  been  done  for  the  purpose  of  enabling  the  lumber  company  to 
the  property,  it  was  inequitable  for  the  bank  to  take  advantage  of 
release  and  get  a  mortgage  for  its  own  benefit.  But  the  failure  to 
the  property  did  not  restore  the  mortgage,  and  there  is  no  ground 
holding  that  the  mortgage  to  the  bank  is  affected  by  the  mortgage 
Ich  Peters  had,  but  released  without  reservation.  His  motive  or 
ect  did  not  effect  the  consequences  of  the  release. 
n  resnect  to  the  item  of  $181.78,  it  was  misapplied.  It  should  have 
n  applied  to  all  the  indebtedness  remaining  unpaid,  pro  rata ;  that  is 
;ay,  upon  the  sum  loaned  and  guarantied  by  Peters,  which  was  $11,- 
,  and  the  sum  loaned  by  the  bank  in  excess  of  $10,000  before  the 
iranty  of  March  10, 1904,  was  given,  which  was  $683.  It  was  prop- 
to  include  interest  in  the  judgment  rendered  by  the  court  below. 
Phe  judgment  will  be  reversed,  with  costs,  and  with  directions  to 
er  a  judgment  in  conformity  with  this  opinion. 


^  Fed.  377.) 

CAKSON  et  al. 


V.  THREE  STATES  LUMBER   CO. 


(Circuit  Court  of  Appeals,  Sixth  Circuit    December  4,  1906.) 

No.  1,536. 

JOMENTS— Decisions  of  State  Courts— Res  Judicata. 

Plaintiffs,  having  conveyed  the  timber  on  certain  land  in  1893-94,  with- 
out fixing  a  time  for  the  removal  thereof,  instituted  a  suit  In  1901 
against  defendant  which  had  acquired  such  timber  rights  to  restrain  it* 
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from  remoTlng  the  timber,  on  the  theory  that  defendant  was  only 
tied  to  a  reasonable  time  to  reniore  the  same,  which  had  then  elaj 
The  bill  prayed  that,  in  case  a  reasonable  time  bad  not  elapsed, 
oourt  shonld  fix  a  time  within  which  the  timber  should  be  removed, 
atate  Supreme  Court,  reversing  a  decree  sustaining  complainant's 
tent  ion  that  a  reasonable  time  had  elapsed,  held  that,  under  the  evid 
discioBed,  a  reasonable  time  would  not  elapse  until  November  1,  1903, 
dismissed  complainant's  bill.     Ilrld  that  though  the  f'eclslon  fixing 
time  was  contained  only  in  the  state  courrs  opinion  and  not  in  Its  de 
It  was,  nevertheless,  within  the  issues  tendered  by  the  bill,  and  was 
judicata  of  complainants  right  to  recover  the  value  of  timber  cut  i 
the  land  by  defendant  prior  to  the  date  so  fixed. 

[Ed.  Note. — Conclusiveness  of  judgment  as  betrv-een  state  and  fee 
courts,  see  Kansas  City,  Ft.  S.  i^  M.  lU  Co.  v.  Morgan,  21  C.  C.  A. 
Union  &  Planters*  Bank  of  Memphis  v.  Cit>^  of  Memphis,  49  C.  C.  A. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Wes 
District  of  Tennessee. 

For  opinion  below,  see  142  Fed.  893. 

B.  Pierson,  for  plaintiffs  in  error. 
W.  A.  Percy,  for  defendant  in  error. 

Before  LURTON  and  SEVERENS,  Circuit  Judges,  and  COi 
RAN,  District  Judge. 

COCHRAN,  District  Judge.  This  was  an  action  brought  Never 
6,  1905,  by  the  plaintiffs  in  error  against  the  defendant  in  erroi 
recover  the  value  of  the  merchantable  timber  growing  on  a  cei 
tract  of  land  in  Lake  county,  Tenn.,  cut  and  removed  therefron 
the  latter  between  September  1,  1902,  and  November  1,  1903,  alb 
to  be  $65,000.  The  defendant  claimed  title  thereto  through  the  p 
tiffs.  By  deeds  dated,  respectively,  February  14,,  1893,  and  Jul 
1894,  plaintiffs,  being  then  the  owners  of  the  land  and  timber  I 
conveyed  the  latter  to  certain  vendees,  and  title  thereto,  prior  t( 
being  cut  and  removed,  had  passed  from  said  vendees,  mediately 
the  defendant  by  proper  deeds  of  conveyance.  The  deeds  from  p 
tiffs  contained  no  provision  as  to  the  time  in  which  the  timber  sh 
be  cut  and  removed.  They  were  silent  on  the  subject  of  its  being 
and  removed.  Plaintiffs,  notwithstanding  their  deeds,  claimed 
to  the  timber  at  the  time  it  was  cut  and  removed,  and  in  this  \ 
It  was  an  implied  condition  of  them  that  the  timber  was  to  be  cut 
removed  in  a  reasonable  time.  By  September  1,  1902,  after  w 
the  cutting  and  removal  began,  a  reasonable  time  had  elapsed,  t 
the  lapse  thereof  the  title  to  the  timber  reverted  to  plaintiffs. 

The  declaration,  besides  setting  forth  plaintiffs*  claim  of  title  tc 
timber,  graciously  alleged  facts  that  might  be  claimed  by  defen 
to  operate  against  their  claim.  Those  facts  are  these:  ^lay  11,  1 
plaintiffs  brought  a  suit  in  equity  in  the  chancery  court  of  ] 
county,  Tenn.,  against  defendant.  At  that  time  the  timber  had 
been  touched.  In  the  bill  plaintiffs  asserted  title  thereto  on  the  gn 
that  a  reasonable  time  for  it  to  be  cut  and  removed  had  then  ela 
and  prayed  an  injunction  against  defendant,  restraining  it  from  cui 
and  removing  the  timber.  They  prayed  also  that,  "if  the  comp 
ants  should  be  mistaken  as  to  the  defendants  having  had  a  reasor 
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5  in  which  to  remove  the  said  timber  from  the  said  land,  then  will 
court  fix  and  determine  what  will  be  a  reasonable  time  in  which 
f  must  remove  the  timber."  The  defendant  answered,  denying 
;  a  reasonable  time  had  then  elapsed,  and  claiming  the  right  to  cut 

remove  the  timber  whenever  it  pleased.  Proof  was  taken  and 
n  submission  of  the  cause.  Said  chancery  court  rendered  a  decree 
olding  plaintiffs'  contention  and  enjoining  defendant  from  cutting 

removing  the  timber.  An  appeal  was  taken  from  that  decree  by 
mdant  to  the  Supreme  Court  of  Tennessee.  That  court  on  May 
1902,  handed  down  an  opinion  holding  that  the  decree  of  the  lower 
rt  should  be  reversed,  and  thereupon  entered  a  decree  dismissing 
plaintiffs'  bill.  The  opinion  is  reported  in  108  Tenn.  681,  69  S. 
320.  It  was  handed  down  by  Judge  Beard  on  behalf  of  the  court, 
t,  after  considering  the  question  as  to  whether  those  claiming  under 
ntiffs'  deeds  had  an  unlimited  or  only  a  reasonable  time  in  which 
:ut  and  remove  the  timber,  and  holding  the  latter  and  noting,  but 
sing  by  the  question  as  to  the  effect  on  the  title  thereto  of  their 
lire  to  cut  and  remove  it  in  such  time,  he  concluded  as  follows : 

Ve  are  satisfied,  after  a  careful  examination  of  all  the  evidence  in  the 
rd,  a  reasonable  time  within  which  the  grantees  and  their  assigns  could 
[)ve  the  timber  covered  by  the  contract  had  not  expired  when  the  present 
was  filed.  It  is  estimated  that  in  1893  there  was  standing  on  the  land 
1  16,000,000  to  18.000,000  feet  of  timber.  The  land,  or  the  greater  part 
;  was  low  and  swampy,  and  subject  to  overflow  from  the  Mississippi  river, 
the  time  of  the  making  of  the  contract,  and  until  tiielr  sale  in  1896  to 
hugh,  Hull  and  Polhemus  looked  alone  to  periodic  overflows  to  float  out 
logs  they  cut  In  the  winter  of  1893-94  they  succeeded  in  getting  out  about 
5,000  feet,  and,  In  anticipation  of  having  another  overflow,  they  had  cut 
itionally  2,000,000  or  3,000,000  feet,  but  were  not  able  to  get  it  out  on  ac- 
It  of  its  failure.  Mr.  Hull  says  this  timber  was  lost  to  his  firm,  and  lying 
the  ground,  worm-eaten  and  worthless,  when  they  made  their  sale  in 
;.  The  evidence  shows  that  to  haul  this  timber  to  the  Mississippi  river 
Id  have  entailed  a  heavy  loss  to  these  parties,  and  at  the  time  they  were 
Bting  floating  logs  in  an  overflow  was  regarded  as  the  only  feasible  plan 
letting  them  to  market  Since  then  tramways  and  steel  roads  for  that 
)08e  have  come  into  use.  In  1898  the  Three  States  Lumber  Company  con- 
ted  with  their  codefendant  Peck  to  erect  a  sawmill  near  the  land,  and 
the  trees  remaining  on  it  and  convert  them  into  lumber,  and  when  this 
was  filed  he  was  constructing  a  steam  railroad  into  the  body  of  this 
»er,  and  was  actively  engaged  in  fulfilling  his  contract.  Many  witnesses 
[Ify  as  persons  having  long  and  large  experience  in  such  work,  and  their 
nates  of  a  reasonable  time  for  removing  timber  under  this  contract  was 
1  6  to  13  years.  After  weighing  all  the  testimony,  we  have  concluded 
a  period  of  10  years  from  the  1st  of  November,  1893--this  date  being  mld- 
between  the  two  deeds — is,  in  view  of  all  the  conditions  developed  in  the 
ence  as  existing  or  likely  to  exist  a  reasonable  period.  There,  however, 
be  excluded  the  time  which  has  been  lost  to  the  defendants  by  reason  of 
pendency  of  the  injunction  in  this  case.  This  bill  is  therefore  dismissed, 
ost  of  complainants." 

t  was  held,  therefore,  not  only  that  a  reasonable  time  had  not 
)sed  when  the  bill  was  filed,  but  also  that  10  years  from  November 
893 — i.  e.,  by  November  1,  1903 — was  a  reasonable  time.  In  this 
er  particular  the  prayer  of  the  bill  that  the  court  in  the  event  it 
uld  hold  that  a  reasonable  time  had  not  elapsed  when  the  bill  was 
i  should  fix  and  determine  what  was  a  reasonable  time  was  an- 
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swered.    The  decree  entered  by  said  court  pursuant  to  said  opini 
is  in  these  words: 

"This  cause  came  on  to  be  beard  upon  the  transcript  of  the  record  tn 
the  chancery  court  of  Lake  county,  Tennessee,  and  It  appearing  to  this  coi 
that  in  the  decree  of  the  chancellor  there  is  manifest  error,  this  court  bel 
of  the  opinion  that  complainants'  bill  should  have  been  dismissed.  It  is  the 
fore  ordered,  adjudged,  and  decreed  by  the  court  that  the  decree  of  the  coi 
below  be  reversed  and  the  bill  dismissed,  and  that  the  defendant  compa 
have  and  recover  of  complainants,  S.  B.  Carson  and  wife  and  Mat  Pate,  a 
J.  B.  Carson  and  G.  F.  Carson,  sureties  on  prosecution  and  Injunction  bon 
all  the  costs  of  this  court  for  which  let  execution  Issue." 

The  plaintiffs  claimed  that,  notwithstanding  these  facts,  they  w< 
the  owners  of  the  timber  and  entitled  to  recover  its  value.  They 
leged  them  in  the  declaration  in  order  that  their  effect  might  be  rais 
by  and  determined  by  demurrer.  The  defendant  demurred  to  1 
declaration,  and  the  lower  court,  upon  consideration  of  the  demurr 
sustained  it  and  dismissed  the  declaration.  It  is  to  this  judgment  tl 
the  writ  of  error  herein  is  taken. 

The  writ  presents  for  determination  by  this  court  the  question 
to  the  effect  of  said  facts  on  plaintiffs'  claim  to  said  timber.  By  r< 
son  of  them  were  or  not  plaintiffs  estopped  to  assert  that  they  had  ti 
to  the  timber  at  the  time  it  was  cut  and  removed?  Is  or  not  it  i 
judicata  that  at  that  time  a  reasonable  time  had  not  elapsed  in  whi 
to  cut  and  remove  it?  It  is  certain  that  the  Supreme  Court  of  Tenni 
see  in  its  opinion  in  said  former  suit  held  that  a  reasonable  time  woi 
elapse  by  tiiat  time,  and  not  until  then.  Upon  what  ground,  if  ai 
is  it  to  be  said  that  that  holding  is  not  res  judicata? 

Had  the  bill  contained  no  prayer  that  the  court,  if  it  held  that  a  n 
sonable  time  had  not  elapsed  when  the  bill  was  filed,  should  fix  a 
determine  what  was  a  reasonable  time,  it  might  be  claimed,  with  soi 
plausibility  at  least,  that  such  holding  was  not  res  judicata.  In  tl 
contingency  the  holding  would  have  gone  beyond  the  requirements 
the  case.  It  would  have  required  no  more  than  that  it  should  be  det< 
mined  whether  a  reasonable  time  had  elapsed  when  the  bill  was  fil< 
At  most,  a  holding  as  to  what  was  a  reasonable  time  would  have  be 
incidental  merely  to  the  holding  that  a  reasonable  time  had  not  th 
elapsed. 

It  cannot  be  urged  that  said  holding  is  not  res  judicata  on  the  grou 
that,  even  though  plaintiffs  prayed  for  a  determination  of  what  was 
reasonable  time,  they  were  not  entitled  to  any  such  determination, 
it  not  certain  that  they  were  not  entitled  to  it.  Possibly  a  vendor 
growing  timber  under  circumstances  such  as  existed  with  reference 
the  timber  in  question  at  the  time  said  suit  was  brought  may,  before 
reasonable  time  has  elapsed,  have  a  right  to  bring  a  suit  against  1 
vendee  or  subvendee  to  have  it  determined  what  is  a  reasonable  tii 
in  which  to  cut  and  remove  the  timber.  His  right  to  do  so  may  coi 
within  the  second  class  of  the  fourth  group  of  equitable  remedies  point 
out  in  Pomeroy  on  Equity  Jurisprudence,  vol.  5,  §  7,  characterized 
section  5  as  "suits  by  which  some  general  right  either  legal  or  equital 
is  established."  But  it  is  not  necessary  for  us  to  say  whether  plai 
tiffs  were  entitled  to  any  such  determination.    The  defendants  did  n 
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that  they  were  not  entitled  thereto,  but  litigated  the  question  with 
as  to  what  was  a  reasonable  time.  The  holding  by  the  Supreme 
:  of  Tennessee  on  the  subject  was  not  void.  It  cannot  be  claimed, 
tore,  that  said  holding  is  not  res  judicata  on  this  ground.  Plain- 
ti  error  do  not  so  claim.  The  sole  ground  upon  which  they  claim 
aid  holding  is  not  res  judicata  is  that  it  is  contained  in  the  opin- 
tily,  and  not  embraced  in  the  decree.  The  terms  of  the  decree 
mited  to  a  dismissal  of  the  bill.  The  necessities  of  this  case  do 
squire  that  we  should  consider  this  position  on  principle.  It  is 
>ed  of  by  a  decision  which  is  controlling  upon  us.  That  decision 
y  the  Supreme  Court  of  Tennessee.  It  is  State  v.  Bank  of  Com- 
;,  96  Tenn.  591,  36  S.  W.  719.  An  irrevocable  provision  in  the 
;r  of  the  Bank  of  Commerce,  a  Tennessee  corporation  doing  busi- 
n  Memphis,  Shelby  county,  Tenn.,  was  to  the  effect  that  it  should 
certain  specific  tax  on  its  shares  of  stock,  and  that  such  tax  should 
lieu  of  all  other  taxes.  The  bank  claimed  that  by  virtue  of  this 
iion  it  was  exempt  from  the  payment  of  general  or  ad  valorem 
on  its  capital  stock  or  surplus,  and  that  its  shareholders  were  ex- 
from  payment  of  such  taxes  on  their  shares  of  stock.  The  state 
ht  separate  suits  for  the  use  of  the  city  of  Memphis  and  the 
y  of  Shelby  against  the  bank  and  its  shareholders,  the  latter 
►nsent  being  represented  by  one  of  their  number,  in  which  it 
It  to  recover  ad  valorem  taxes  for  certain  years  on  either  the 
1  stock  or  the  shares  thereof;  and,  in  any  event,  on  the  surplus. 
I  suits  were  brought  in  the  chancery  court  for  Shelby  county, 
court  held  that  the  exemption  covered  all  these  taxes  and  dismiss- 
i  bill.  On  appeal  to  the  Supreme  Court  of  Tennessee  that  court 
that  it  covered  only  the  taxes  on  the  capital  stock,  and  did  not 
those  on  the  shares  of  stock  or  surplus.  State  v.  Bank  of  Com- 
t,  95  Tenn.  234,  31  S.  W.  993.  The  decree  entered  pursuant  to 
)inion  was  that  the  shareholders  should  pay  the  taxes  sought  to  be 
ered  on  the  shares  of  capital  stock,  and  the  bank  those  sought  to 
:overed  on  its  surplus.  Nothing  was  said  in  the  decree  as  to  the 
I  stock  not  being  liable  to  the  taxes  sought  to  be  recovered  on  it. 
:ase  was  taken  on  error  to  the  Supreme  Court  of  the  United 
5  by  the  shareholders  and  the  bank.  That  court  held  that  the 
ption  was  limited  to  the  shares  of  stock,  and  did  not  cover  either 
ipital  stock  or  surplus.  It  therefore  reversed  the  decree  of  the 
ime  Court  of  Tennessee  as  to  the  shareholders,  and  affirmed  it 
the  bank  in  so  far  as  the  surplus  was  concerned.  It  took  no  ac- 
ts to  said  court's  holding  in  regard  to  the  capital  stock,  because 
ich  of  its  holding  had  not  been  brought  there  on  error  and  could 
ave  been  so  brought.  Bank  of  Commerce  v.  Tennessee,  161  U. 
4,  16  Sup.  Ct.  456,  40  L.  Ed.  645. 

the  return  of  the  case  to  the  Supreme  Court  of  Tennessee,  the 
on  behalf  of  the  city  and  county,  moved  that  court  for  a  decree 
st  the  bank  for  ad  valorem  taxes  on  its  capital  stock.  This  mo- 
was  denied  notwithstanding  it  had  been  held  by  the  Supreme 
t  of  the  United  States  that  the  capital  stock  was  liable  thereto  and 
m  decree  was  silent  on  the  subject.  As  to  the  decree  being  silent, 
e  Gilham  said: 
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"In  the  decree  no  reference  is  made  to  the  capital  stock,  nor  does  It 
tenns  adjudicate  that  Uie  capital  stock  is  not  subject  to  general  or  ad  volo] 
taxation ;    but  the  ojiiulon  tliere  delivered  goes  fully  into  this  question. 
the  court  undoubtedly  held  that  the  capital  stock  was  not  subject  to   j 
eral  taxation.*' 

It  did  so  because  it  had  so  held  in  its  opinion.     Judge  Gilham  sa 

"The  principal  questions  now  raised  are:  (1)  Was  the  liability  of  the  < 
Ital  stock  to  general  taxation  by  this  court  at  the  last  term  adjudicat 
(2)  If  so,  can  we  now  readjudicate  that  question,  and  tux  the  capital  stc 
The  decree  Is  silent  on  the  subject,  but  the  ophilon  Is  full  and  clear.  No 
can  read  the  opinion  witliout  understanding  that  this  was  one  of  the  leac 
questions  debated,  considered,  and  by  the  court  decided.  In  Fowlkes 
State,  82  Tenn.  19,  this  court,  Judge  Cooper  delivering  the  opinion,  has  sj 
•And  even  if  the  presumi>tlon,  as  stated  by  the  referees,  was  that  the  disn 
al  was  on  the  merits,  if  the  record  leaves  the  matter  in  doubt,  this  c< 
may  look  to  the  opinion  of  the  court  then  delivered,  which  is  also  a  rec< 
to  clear  up  the  doubt/  The  Supreme  Court  of  the  United  States  In  a 
cent  case  (In  re  Sanford  Fork  &  Tool  Co.,  IGO  U.  S.  25G.  IG  Sup.  Ct. 
40  L.  Ed.  414)  say  that  the  opinion  delivered  by  the  court  may  be  consu 
to  ascertain  what  was  intended  by  Its  mandate.  Upon  authority  we  tl 
it  clear  that  we  may  look  to  the  opinion,  in  connection  with  the  decree 
ascertain  what  was  intended  to  be  and  was  by  the  court  decided.  Tl 
suits  were  Instituted  to  obtain  a  construction  of  the  bank's  charter  anc 
settle  the  question  whether  the  charter  tax  was  on  the  capital  stock  or  on 
shares  of  stock  In  the  hands  of  the  shareholders,  and  to  collect  the  gem 
tax  from  the  one  or  the  other,  as  the  court  might  construe  its  charter 
locate  the  charter  tax.  The  exemption  of  the  capital  stock  from  ad  valo 
taxation  was  therefore  necessarily  Involved,  and  was  a  vital  Issue  of 
case.  We  understand  it  to  be  well  settled  that  all  the  issues  which  m 
have  been  raised  and  litigated  are  concluded  the  same  as  if  they  had  I 
directly  adjudicated  and  included  In  the  judgment  or  decree.  Liudslej 
Thompson,  1  Tenn.  Ch.  272;  21  Am.  &  Eng.  Knc.  Law.  21G.  We  need 
however,  rest  our  opinion  on  this  doctrine:  for,  in  the  i)resent  case, 
very  question  was  litigated  both  in  tlie  court  below  and  In  this  court. 
are  of  the  opinion,  and  tlierefore  hold,  that  the  decree  of  the  last  te 
construed  in  connection  with  the  opinion,  adjudged  that  the  capital  st 
of  the  Bank  of  Commerce  was  not  subject  to  general  taxation.'* 

We  gather  from  this  decision  that  resort  may  be  had  to  an  opinion 
the  Supreme  Court  of  Tennessee,  not  only  to  ascertain  the  reasons 
the  decree  entered  pursuant  thereto,  but  also  what  has  been  decre 
In  view  of  this  decision,  there  can  be  no  doubt  that,  if  the  action 
low  had  been  brought  in  the  state  court  of  appropriate  jurisdicti 
the  holding  of  the  Supreme  Court  of  Tennessee  in  the  fonner  s 
as  to  what  was  a  reasonable  time  in  which  to  cut  and  remove  the  ti 
ber  in  a  certain  time  would  have  been  held  by  the  state  court  to  h; 
been  res  judicata.     If  it  was  res  judicata  there,  it  is  res  judicata  he 

In  the  case  of  Union  &  Planters'  Bank  v.  Memphis,  189  U.  S.  72, 
Sup.  Ct.  604,  47  L.  Ed.  712,  Chief  Justice  Fuller,  affirming  this  co 
in  same  case  reported  111  Fed.  561,  49  C.  C.  A.  455,  said: 

"What  effect  a  Judgment  of  a  state  court  shall  have  as  res  judicata  i 
question  of  state  or  local  law.'* 

But,  besides  this,  there  is  room  to  hold  that  the  Supreme  Court  of 
United  States  was  of  the  same  opinion  as  the  Supreme  Court  of  Tenn 
see  as  to  the  point  decided  in  the  case  of  State  v.  Bank  of  Commer 
96  Tenn.  591,  36  S.  W.  719.     The  record  of  tlie  case  of  State  v.  Bs 
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of  Commerce,  95  Temi.  234,  31  S.  W.  993,  when  before  it  in  Bank  of 
Commerce  v.  State,  161  U.  S.  134,  16  Sup.  Ct.  456,  40  L.  Ed.  645, 
showed  that  the  holding  of  the  Supreme  Court  of  Tennessee  that  the 
capital  of  the  bank  was  not  liable  to  the  tax  sought  to  be  recovered  was 
in  its  opinion  and  not  in  its  decree,  and  yet  it  was  recognized  that  it 
was  binding  on  the  city  and  county,  and  by  virtue  thereof  and  its 
Tioldmg  both  the  capital  stock  and  the  shares  of  capital  stock  for  the 
years  in  question  would  escape  taxation.     Mr.  Justice  Peckham  said: 

"We  cannot,  therefore,  review  the  decision  of  the  state  court  aUowing 
the  claim  of  exemption  from  general  taxation  of  the  capital  stock  of  the 
bank,  although  the  consequence  is  that  in  these  cases  both  the  capital 
stock  and  the  sharfes  of  stock  thereof  in  the  hands  of  the  shareholders  es- 
cape all  taxation  other  than  the  charter  tax." 

In  thus  limiting  the  consideration  of  the  point  made  on  behalf  of 
plaintiff  in  error  to  this  decision  of  the  Supreme  Court  of  Tennessee, 
with  such  support  as  it  has  from  this  remark  of  Mr.  Justice  Peckham, 
we  would  not  be  understood  as  intimating  that  we  have  any  doubt  on 
the  subject  on  principle.  This  decision  relieves  us  of  the  necessity  of 
•considering  the  matter  on  principle,  or  searching  for  decisions  of  other 
jurisdictions  covering  the  question  as  to  how  far  resort  may  be  had 
to  the  opinion  of  an  appellate  court  to  determine  what  it  has  decreed 
or  adjudged,  or  as  to  whether  a  holding  in  such  an  opinion  not  covered 
by  the  decree  is  res  judicata. 

The  judgment  of  the  lower  court  is  affirmed. 


<149  Fed.  383.) 

McBATH  et  al.  v.  JONES  COTTON  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     December  14,  190C.) 

No.  1,559. 

1.  Sales— CoNTBAOT— Time  fob  Delivebt— Anticipatory  Breach. 

Plaintiff  contracted  to  deliver  1,000  bales  of  cotton,  of  specified  prrad?s 
and  at  specified  prices,  on  or  before  October  15,  1905,  to  a  carrier,  ac^ 
cording  to  shipping  directions  to  be  furnished  by  defendants;  plain- 
tiff to  pay  cost  and  freight  to  Liverpool.  About  October  3d  the  point 
of  delivery  was  changed ;  plaintiff  agreeing  to  deliver  at  its  warehouses 
In  Birmingham  and  Decatur,  Ala.  On  October  4th  defendants  sent  an 
agent  to  Birmingham  to  receive  cotton  to  be  tendered  there,  and  he, 
after  accepting  100  bales,  refused  to  examine  or  accept  more,  because 
the  cotton  tendered  was  not  equal  in  staple  to  the  contract  quality.  The 
agent  was  requested  to  go  to  Decatur  and  examine  cotton  to  be  tendered 
there,  but  refused,  and  on  October  7th  defendants,  claiming  a  violation 
of  the  contract,  gave  notice  of  cancellation  and  thereafter  refused  to 
accept  any  further  tenders.  Held,  that  plaintiff  had  until  October  15th 
in  which  to  t«ider  cotton  complying  with  the  contract,  and  that  de- 
fendants* refusal  to  Inspect  and  accept  was  premature,  and  entitled 
plaintiff  to  recover  damage  as  for  a  breacb  of  contract. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  §§  222, 
223.  362.1 

2.  Same. 

The  rules  applicable  to  an  anticipatory  breach  of  a  contract  apply  as  well 
to  one  party  as  to  the  other.  The  general  rule  applicable  to  a  contract 
for  sale  and  future  delivery  of  articles  not  specifically  designated  is  that  a 
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buyer  cannot  reject  a  delivery  conformable  to  the  contract,  when  made 
in  time,  merely  because  there  had  been  a  prior  tender  of  goods  not  con- 
formable and  rejected  on  that  ground. 

8.    COBPORATIONB—FOREIGN    COBPOBATIONS— DOINO    BUSINESS    WllTEIN    STATE. 

PlaintifT,  an  Alabama  corporation,  with  no  warehouse,  office,  or  dom- 
icile in  Tennessee,  contracted  through  a  broker  in  Tennessee  to  sell 
cotton  to  defendants,  to  be  delivered  to  a  carrier  in  Alabama  for  foreign 
transportati(Hi  and  delivery.  Held,  that  such  transaction  constituted 
interstate,  and  not  local,  commerce,  and  that  plaintiff  was  not,  there- 
fore, doing  business  in  Tennessee,  within  a  statute  of  that  state  regulat> 
ing  foreign  corporations. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  12,  Corporations, 
S§  2520-2527. 

Foreign  corporations  "doing  business"  in  state,  see  Wagner  v.  J.  &  G. 
Meakin,  33  C.  C.  A.  585 ;  Ammons  v.  Brunswick-BIake-Col lender  Co^  72 
C.  C.  A.  622.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

W.  A.  Percy,  for  plaintiffs  in  error. 
Thos.  M.  Scruggs,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  The  plaintiffs  on  September  29,  1905, 
contracted  to  sell  to  the  defendants  1,000  bales  of  cotton,  deliverable 
on  or  before  October  15th  to  a  carrier  according  to  shipping  directions 
to  be  furnished  by  the  buyer;  seller  to  pay  cost  and  freight  to  Liver- 
pool. The  cotton  was  sold  by  samples  of  type  and  was  described  as 
follows:  200  bales  fully  good  middling  at  11 J/^  cents  per  pound;  500 
bales  good  middling  at  11  cents  per  pound ;  300  fully  middling  at  10% 
cents  per  pound,  "mutual  allowance  in  weight" — ^a  term  signifying  a 
reweighing  at  Liverpool,  seller  to  be  credited  with  gains  over  weights 
when  delivered  to  carrier  and  charged  with  loss.  Shipping  instruc- 
tions were  sent  October  3d.  But  about  the  same  date  the  buyers  re- 
quested a  delivery  of  the  cotton  to  a  representative  here.  After  some 
objection  the  seller  agreed  to  deliver  what  they  could  at  their  ware- 
house in  Birmingham,  Ala.,  and  the  rest  at  Decatur,  Ala.  On  October 
4th  the  buyers  sent  an  agent  to  Birmingham  to  receive  cotton  there  to 
be  tendered.  The  agent  brought  with  him  samples,  and  claimed  that 
the  cotton  to  be  received  must  correspond  in  staple.  He  proceeded 
very  leisurely  and  with  much  circumspection.  The  first  day,  out  of  a 
much  larger  number  of  bales,  he  accepted  less  than  100  and  declined 
the  rest  sampled  for  him.  The  next  day  he  selected  less  than  50 
bales,  and  upon  the  third  day  still  less.  In  all,  he  accepted  and  mark- 
ed something  more  than  100  bales.  Most  all  of  the  cotton  tendered 
upon  these  three  days,  and  rejected,  was  refused  upon  the  contention 
that  it  did  not  come  up  in  staple  to  the  cotton  agreed  to  be  delivered. 

Cotton  began  to  decline  a  day  or  two  after  this  sale  was  made,  and 
it  continued  to  decline  day  by  day.  After  the  buyers'  agent  had  spent 
parts  of  three  days  in  inspecting  cotton  tendered  upon  the  contract  at 
Birmingham,  he  refused  to  inspect  more  and  declared  he  would  re- 
ceive none;  that  the  seller  breached  the  contract  by  tendering  cotton 
which  was  not  deliverable  in  respect  to  staple;  and  that  his  principal 
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iled  the  contract.  He  was  urged  to  go  on  with  the  inspection,  and 
1  to  go  to  Decatur,  where  the  seller  had  other  cotton  which  would 
ndered.  This  he  absolutely  declined  to  do  and  declared  the  con- 
oflF.  This  was  on  October  6th.  The  same  night  the  buyers,  upon 
mation  from  this  agent,  wired  the  sellers  as  follows : 
s  Ck)tton  Ck>.,  Decatur,  Ala: 

>ar  conduct  as  to  my  contract  for  one  thousand  bales  is  unjust,  as  you 
^ow,  and  Is  a  violation  of  the  contract.    I  therefore  cancel  same. 

"W.  P.  McBath  &  CJo." 

lis  wire  was  received  on  the  morning  of  October  7th.  On  Octo- 
0th,  Mr.  Phillips,  acting  for  the  sellers,  went  to  office  of  the  buyers 
told  Mr.  McBath  that  he  had  come  for  the  purpose  of  tendering 
the  cotton.  Mr.  McBath  said  "there  was  no  use  in  talking  about 
at  he  was  not  going  to  take  up  the  cotton."  Mr.  McBath  substan- 
agrees  by  saying  that  he  told  Phillips  that  the  agent  he  had  sent 
rmingham  was  an  exoerienced  man ;  "that  Phillips  said,  *Will  you 
nd  I  will  let  you  receive  the  cotton,'  and  I  said  tiiat,  if  he  did  not 

*  with  Mr.  Whitman,  he  could  not  agree  with  me,  and  I  told  him 
1  not  have  the  time  to  go  down  there  and  have  another  squabble 
him,  and  I  refused  to  go  with  him  on  those  grounds.  I  was  just 
ixious  to  receive  the  cotton  as  he  was  to  tender  it."  The  decline 
)tton  by  October  6th  was  $3.40  per  bale;  the  market  price  in 
rpool,  New  York,  Memphis,  and  Birmingham  being  substantially 
ame,  with  allowances  for  freight. 

I  October  20th  this  suit  was  started  by  the  seller  to  recover  dam- 
for  the  breach.  There  was  much  evidence  upon  the  question  as 
liether  the  sale  was  of  any  particular  staple  and  whether  the  staple 
e  cotton  tendered  at  Birmingham  and  rejected  was  in  this  respect 
jrmable  to  the  contract  of  sale.  But  Judge  McCall,  who  heard  the 
in  the  court  below,  thought  this  was  an  immaterial  question,  and 
iicted  the  jury  that  it  made  no  difference  whether  the  cotton  ten- 
i  upon  October  6th  was  deliverable  under  the  contract  or  not,  or 
her  any  cotton  was  then  tendered ;  that  the  plaintiff  had  until  Oc- 

•  16th  to  tender  and  deliver  under  the  contract ;  and  that  the  can- 
ion  of  the  contract  by  the  buyer  on  the  6th  of  October  was  unau- 
zed,  and  gave  the  plaintiff  the  right  to  recover  damages.  Ac- 
ngly  the  jury  was  directed  to  find  for  the  plaintiff  the  difference 
een  the  contract  price  and  the  market  price  on  October  6th.  There 
a  judgment  for  $3,400. 

;suming  that  much  of  the  cotton  tendered  at  Birmingham  and  re- 
d  was  not  receivable  under  the  contract,  the  agent  of  the  plaintiff 
ror  did  receive  and  mark  more  than  100  bales  of  that  sampled  for 
He  was  urged  to  continue  his  inspection — urged  to  go  to  Deca- 
svhere  part  of  the  cotton  was  deliverable  under  the  modified  agree- 
.  He  arbitrarily  refused  to  go  on,  canceled  the  contract,  and  went 
5.  This  action  his  principal  ratified  in  express  terms,  and  when, 
le  10th,  the  buyers  were  urged  to  inspect  other  and  further  ten- 
they  stood  flat  upon  the  cancellation  made  on  October  6th.  The 
ract  was  not  one  for  the  sale  of  any  specific  bales  of  cotton.  It 
i  be  performed  by  delivering  any  1,000  bales  which  conformed  to 
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the  trade  description  of  the  cotton  sold.  That  a  delivery  might  ha 
been  made  on  or  before  October  15th  is  not  disputed.  That  the  hv 
ers  on  October  6th  absolutely  and  unconditionally  canceled  the  cc 
tract,  and,  when  urged  to  inspect  further  tenders,  claimed  the  right 
repudiate  their  obligation,  is  also  conceded.  This  is  defended  only  t 
on  the  ground  that  the  tender  made  upon  the  6th  was  of  cotton  whi 
was  not  deliverable  in  performance.  P»ut,  if  this  was  so,  did  that  c 
the  vender  off  from  making  other  deliveries  at  any  time,  on  or  befc 
October  15th,  of  cotton  which  was  receivable?  A  seller  of  chatt€ 
who  binds  himself  to  deliver  within  a  definite  time,  cannot  excuse  hi: 
self  for  not  tendering  a  delivery  when  due,  unless  the  buyer,  in  anti 
pation,  makes  the  clearest  announcement  of  his  repudiation  of  t 
agreement  and  refusal  to  go  on.  The  refusal  must  be  absolute  and  t 
equivocal.  Smooths  Case,  15  Wall.  37,  21  L.  Ed.  107;  Dinglev 
Oler,  117  U.  S.  490,  502-503,  6  Sup.  Ct.  850,  29  L.  Ed.  98k  Wh 
the  claim  is  that  one  party  is  relieved  from  performance  by  the  cc 
duct  of  the  other  before  the  time  of  performance,  we  must  look  to 
the  circumstances  to  see  whether  that  conduct  amounts  to  an  out  a 
out  repudiation  of  the  contract  and  an  unequivocal  refusal  to  perfoi 
his  part.  Michigan  Yacht  &  Power  Co..  v.  Busch  (C.  C.  A.)  143  F* 
939,  932;^  Cherry  Valley  Iron  Works  v.  Florence  River  Co., 
Fed.  569,  572,  12  C.  C.  A.  306;  Monarch  Cycle  Mfg.  Co.  v.  Ro\ 
Wheel  Co.,  105  Fed.  324,  44  C.  C.  A.  523 ;  Roehm  v.  Horst,  178  U. 
1,  20  Sup.  Ct.  780,  44  L.  Ed.  953.  The  rules  applicable  to  an  anti 
patory  breach  apply  as  well  to  one  party  as  to  the  other.  It  may 
that  a  tender  of  chattels  not  receivable  may  be  made  in  such  final  a 
unequivocal  terms  as  to  justify  the  other  party  in  acting  upon  it  a; 
breach  and  canceling  the  agreement.  But  the  general  rule  is  that 
buyer  may  not  reject  a  delivery  of  goods  conformable  to  the  contra 
when  made  in  time,  merely  because  there  had  been  a  prior  offer 
goods  not  receivable  and  rejected  upon  that  ground.  Tetley  v.  Shai 
25  Law  Times,  658,  and  Borrowman  v.  Free,  41  L.  R.  Q.  B.  D.  5< 
are  expressly  in  point. 

In  Borrowman  v.  Free,  cited  above,  the  facts  were  that  the  defer 
ants  agreed  to  buy  of  the  plaintiffs  a  cargo  of  maize.  The  plainti 
tendered  the  cargo  of  the  C,  which  the  defendants  refused  to  ; 
cept.  The  plaintiffs  insisted  that  the  tender  was  valid.  The  dispi 
was  referred  to  an  arbitrator,  who  decided  that  the  tender  was  inval 
The  plaintiffs  then,  within  the  time  limited  by  the  contract,  tender 
the  cargo  of  the  M.  This  the  defendants  refused,  upon  the  grou 
that  they  were  not  bound  to  accept  any  cargo  in  substitution  for  tl 
of  the  C.  The  court  held  that  the  defendants  were  bound  to  acc< 
the  cargo  of  the  M.,  and  that  the  plaintiffs  were  entitled  to  recoi 
damages  as  for  a  breach.  In  Tetley  v.  Shand,  cited  above,  the  pla 
tiffs  tendered,  before  the  expiration  of  the  time  for  delivery,  cott 
which  was  not  up  to  the  contract.  On  defendants  rejecting  same,  th^ 
before  expiration  of  the  time  fixed  for  delivery,  tendered  other  cott 
which  was  in  accordance  with  the  agreement.  Held,  that  the  plainti 
had  not,  by  the  first  delivery,  broken  the  contract,  so  as  to  justify  1 
defendants  in  refusing  to  accept  the  cotton  subsequently  tendered. 

1  75  C.  a  A,  109. 
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justify  a  cancellation  of  a  contract  for  purchase  of  so  many  bales 
ton  of  a  certain  type  or  quality  before  the  time  for  delivery  by  the 
has  passed,  upon  the  ground  of  a  tender  of  cotton  not  receivable, 
irpose  of  the  seller  to  make  no  other  tender  and  to  stand  irre- 
[y  upon  the  tender  of  delivery  made  must  be  absolute  and  unmis- 
e.  There  must  be  no  locus  penitentiae.  Here  there  was  no  stand- 
r  the  sufficiency  of  the  tender  made  of  bales  which  had  been  re- 
.  The  buyers'  agent  was  urged  to  go  on  and  examine  other  cot- 
id  to  go  to  Decatur  where  cotton  was  deliverable  under  the  modi- 
^reement.  Still  later  the  seller  showed  his  purpose  not  to  abide 
;  actual  tender  made,  and  that  he  wished  to  show  other  cotton, 
ancellation  by  the  buyer  was  premature,  and  the  plaintiff  below 
right  to  maintain  its  suit  for  the  difference  between  the  contract 
md  the  value  on  October  6th,  at  which  date  the  defendants  below 
1  to  absolutely  repudiate  the  contract.  It  may  be  that  upon  the 
when  defendants  reaffirmed  their  repudiation  made  upon  the  6th, 
on  the  15th  of  the  month,  the  final  day  for  delivery,  there 
een  some  change  in  market  prices,  or  some  gain  or  loss  over  the 
upon  the  6th  of  October.  But  the  plaintiff  had  a  right  to  accept 
pudiation  of  the  contract  made  upon  the  6th  in  most  unequivocal 

and  the  defendants  cannot  complain  if  the  damage  is  estimated 
that  date.  Roehm  v.  Horst,  178  U.  S.  1,  21,  20  Sup.  Ct.  780, 
Ed.  953. 

5  next  said  that  the  plaintiff  below,  the  Jones  Cotton  Company, 
n  Alabama  corporation,  which  had  not  complied  with  the  Tennes- 
itute  prescribing  the  terms  upon  which  foreign  corporations  may 
siness  within  the  state,  and  that  the  contract  for  the  breach  of 

it  sues  is  an  invalid  contract,  because  made  by  a  corporation  not 
rized  to  do  business  in  Tennessee.  Cary-Lombard  Lumber  Com- 
7.  Thomas,  92  Tenn.  587,  22  S.  W.  743 ;  Harris  v.  Water  &  Light 
any,  108  Tenn.  245,  67  S.  W.  811.    The  Jones  Cotton  Company 

0  warehouse  or  office  in  Memphis.  They  had  no  cotton  there, 
warehouse  and  office  were  in  Alabama,  and  the  cotton  contracted 
sold  was  to  be  delivered  to  a  carrier  in  Alabama  for  delivery  in 
[xx)l  or  Havre.  The  sale  was  through  a  broker  upon  a  commis- 
svho  sold  for  all  who  sought  his  services.  It  had  not  domiciled 
in  Tennessee,  and  was  not  doing  business  in  that  state,  within 
eaning  of  the  statute.  The  commerce,  moreover,  was  interstate, 
ot  local,  commerce.  The  Tennessee  court  has  limited  the  Cary- 
ard  Case  in  Milan  Milling  Company  v.  Gorten,  93  Tenn.  590,  27 

971,  26  L.  R.  A.  135,  in  which  case  the  court  said : 

?  court,  in  the  Cary-Lombard  Case,  was  not  dealing  with  interestate 
irce.  No  such  question  was  presented  by  the  record  in  that  case.  On 
ntrary,  it  distinctly  appeared  in  evidence  that  the  Cary-Lombard  Lum- 
>mpany  had  an  office  and  lumber  yards  in  the  city  of  Memphis,  and 
rtually  engaged  in  carrying  on  business  in  this  state.  It  had  acquired 
J  and  domicile  In  the  state,  and  was,  of  course,  subject  to  the  regula- 
Dt  our  statute.     In  the  ease  at  bar,  the  Maish  &  Gordon   Mamifac- 

Company,  a  foreign  corporation,  had  simply  contracted  with  citizens 
inessee  to  furnish  certain  milling  machinery  and  to  adjust  it  in  position 

mill.    This  company  was  in  no  sense  engaged  in  carrying  on  its  busi- 

1  this  state,  but  was  engaged  in  an  act  of  interstate  commerce.'' 

*  other  errors  assigned  are  without  merit.    Judgment  affirmed. 
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BITRTON  T.  TEXAS  &  P.  RT.  C50. 

(Circuit  Goort  of  Appeals,  Fifth  Circait    December  31,  1906.) 

No.  1,674. 

liAflTEB  AND  SEByAlIT— InJURIXS  TO  SEBVANT— DlTBOnVX  llAOHIinEBT— Ne< 

OENCB— Question  fob  Jubt. 

In  an  action  for  Injuries  to  plaintiff  while  In  the  employ  of  defend 
railroad  company,  caused  bj  the  blowing  out  of  a  plug  which  had  I 
placed  in  the  crown  sheet  of  a  locomotive  on  the  inside  of  the  fire  box, 
idence  held  to  require  submission  of  the  question  of  defendant's  neglig( 
In  inserting  the  plug,  etc.,  to  the  Jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West 
District  of  Texas. 

Geo.  E.  Wallace  and  J.  A.  L.  Wolfe,  for  plaintiff  in  error. 
Geo.  Thompson,  W.  L.  Hall,  Peyton  F.  Edwards,  Peyton  J. 
wards,  and  P.  R.  Price,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Jud 

McCORMICK,  Circuit  Judge.  This  was  an  action  by  the  plaii 
in  error,  E.  E.  Burton,  against  the  defendant  in  error,  the  Texa 
Pacific  Railway  Company,  to  recover  damages  for  personal  inju 
claimed  to  have  been  received  by  him  while  in  the  employ  of  the 
fendant  in  error,  and  proximately  caused  by  its  negligence.  The  a 
dent  was  occasioned  by  the  blowing  out  of  one  of  the  plugs  which 
been  placed  in  the  crown  sheet  on  the  inside  of  the  fire  box  of 
engine,  whereby  steam  and  boiling  water  was  thrown  on  the  plaii 
and  inflicted  serious  injury  on  him.  When  the  plaintiff  had  in 
duced  all  of  his  evidence,  the  defendant  moved  the  court  to  giv< 
the  jury  the  general  charge  for  the  defendant,  which  the  court  th 
upon  did,  and  there  was  verdict  and  judgment  in  accordance  with 
instruction.    The  plaintiff  brings  this  writ  of  error. 

We  will  notice  only  the  (2)  error  assigned,  which  is  as  follows : 

"(2)  The  court  erred  in  Instructing  a  verdict  for  the  defendant  and  ii 
fusing  to  submit  the  question  of  negligence  to  the  Jury,  for  the  reason  ol 
preponderance  of  the  evidence  introduced  showed  that  the  plug  which  1 
out  of  said  engine  was  defective,  imsafe,  and  dangerous,  and  had  been 
properly  placed  and  maintained  in  the  crown  sheet  of  said  engine,  and 
known  to  said  defendant,  or  could  have  been  known  by  the  exercls 
ordinary  care;  that  defendant  was  guilty  of  negligence  in  the  manner 
way  in  which  said  plug  had  been  inserted  and  maintained,  and  was  also  g 
of  negligence  in  not  inspecting  said  plug  and  crown  sheet  and  discovering 
unsafe  condition  of  said  plug  and  repairing  said  crown  sheet  by  insei 
a  new  plug,  which  said  negligence  and  negligent  acts  and  omissions  on 
part  of  defendant  was  a  proximate  cause  of  plaintifT's  accident  and  Inji 

The  defendant  corporation  operates  a  line  of  railway  from  El  F 
Tex.,  to  Toyah,  Tex.  At  the  time  of  the  accident  plaintiff  was  w 
ing  as  brakeman  on  what  is  known  as  a  "dead  freight  train,"  w 
was  being  pulled  by  engine  No.  257  and  was  then  near  a  station  lai 
as  "Malone."  The  proof  shows  that  this  engine  (and  numerous  o 
engines  used  by  defendant  on  that  part  of  its  line)  was  originally  ( 
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id  and  equipped  with  brick  arches  for  the  protection  of  flues  and 
appliances  therein;  that  there  were  four  pipes  connecting  the 

sheet  with  the  flue  sheet,  through  which  pipes  steam  and  water 
mveyed;  that  prior  to  plaintiff's  injury  this  engine  (and  others) 
^modelled,  and  these  arches  and  piper  were  removed  or  aban- 

and  the  holes  or  places  where  the  pipes  were  originally  located 
filled  up  with  plugs  which  were  screwed  and  fastened  into  the 

sheet  for  the  purpose  of  closing  the  openings  therein  made  by 
moval  of  the  pipes  and  in  order  to  retain  water  and  steam  in 
>iler.  The  witness  Fred  Fahrenkamp,  who  at  the  time  of  tfie 
,  and  at  the  time  of  the  trial,  was  in  the  empicy  of  the  defend- 
>rporation  in  the  capacity  of  locomotive  fireman,  and  who  had 
i  of  the  engine  No.  257  pulling  the  dead  freight  train  at  the 
►f  the  injury,  testifies  that  it  was  one  of  the  plu^s  that  had  been 

one  of  the  holes  in  the  crown  sheet  above  mentioned,  that  blew 
nd  when  it  blew  out,  the  door  was  thrown  open  and  the  steani» 

cinders,  and  everything  else  blew  out  at  the  door  and  tfie 
ff  was  badly  scalded.  At  the  time  the  accident  happened  there 
two  gauges  of  water  in  the  boiler,  which  was  a  safe  quantity  to 
that  it  was  one  of  his  important  duties  to  watch  the  water,  keep 

of  water  in  the  boiler,  and,  at  the  same  time,  not  to  have  too 
At  the  time  of  the  accident  there  was  between  eight  and  nine 

of  water  over  the  top  of  the  crown  sheet,  that  he  was  carrying 
en  195  and  200  pounds  of  steam,  which  was  a  safe  head  of  steam, 
engines  being  supposed  to  carry  200  pounds ;  that  they  were  run- 
it  the  rate  of  8  or  10  miles  per  hour  going  uphill. 
B.  Powers,  a  witness  for  plaintiff,  testified  in  substance  that,  in 
1904,  at  the  time  the  injury  was  received,  he  was  working  for 
*fendant  railway  company  as  a  boiler  maker,  and  that  he  did 
work  at  that  time  on  engine  No.  257;  that  originally  there  were 
)ipes  in  the  fire  box  of  this  engine,  which,  before  he  commenced 
rk  for  the  company  in  1901,  had  been  taken  out,  and  the  holes 
ed  up  with  iron  plugs  by  tapping  them  out,  and  screwing  plugs  in 
d ;  that  almost  all  of  the  engines  on  that  division  originally  had 
in  them  which  were  cut  out  and  the  holes  plugged  up  as  above 
Dned.  There  were  eight  holes — four  in  the  crown  sheet,  and 
n  the  flues ;  these  plugs  had  to  be  renewed  all  along  by  cutting 
breads  on  the  sheet  where  the  pipes  came  out  and  putting  in 
^lugs.  We  had  to  tap  the  sheet  here.  By  tapping,  I  mean  cut- 
hreads  through  the  crown  sheet  and  the  flue  sheet.  After  cut- 
hreads  in  these  sheets  we  used  iron  plugs  with  corresponding 
is  to  fill  up  the  holes.     When  these  threads  were  first  cut  on 

there  were  four  and  a  half  threads  to  the  sheet.  The  sheet  is 
eighths  of  an  inch  in  thickness  and  there  are  12  threads  to  the 

When  the  plug  was  screwed  in,  there  were  about  4J/^  threads  on 
lug  corresponding  to  the  threads  on  the  sheet.  When  this  en- 
:ame  back  after  die  accident,  I  do  not  know  that  I  examined  the 
is,  because  I  was  in  a  hurry,  working  at  night,  and  I  and  my 
-  just  retapped  the  sheets  and  screwed  a  new  plug  in.  Of  course 
leet  had  to  have  a  new  thread  put  in  it.     I  could  not  tell  at  that 
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time  how  many  threads  were  in  the  sheet;  I  did  not  count  them;  I 
never  paid  much  attention  to  it.  It  was  in  bad  shape,  and  had  to  be 
repaired,  but  I  could  not  say  how  many  threads  were  there.  I  never 
saw  the  plug,  but  the  sheets  had  been  calked.  That  is  all  I  know.  It 
had  been  calked  several  times,  I  know.  All  the  evidence  there  would 
be  of  this  would  be  a  little  ring  around  the  sheet  to  show  where  it  had 
been  pulling  against  the  plug.  Every  time  you  calk  it,  it  would  be  a 
little  thinner,  a  litle  bit  thinner — cut  out  a  little  more  of  it  next  to 
the  plug.  This  calking  thins  the  sheet  out  a  little  every  time  and 
makes  it  a  little  thinner.  Calking  it  takes  a  little  of  it  off  and  this 
shortens  the  threads  up.  We  had  to  cut  new  threads  in  this  hole  be- 
cause the  plug  blew  out  "and  this  kinder  stripped  the  threads  off."  I 
could  not  tell  whether  the  boiler  plates  around  that  hole  was  thinned 
from  having  been  calked  one  time  or  more.  It  might  have  been  made 
by  the  first  calking,  or  it  might  have  been  made  by  more  calkings. 
The  sheet  was  thinner  than  the  original  sheet  fom  the  calking.  The 
calking  made  it  thinner.  I  do  not  know  whether  it  was  the  first, 
second,  or  third  calking,  but  I  know  it  had  been  calked  and  was  thin- 
ner than  the  original  sheet  when  it  was  first  put  on.  This  crown  sheet 
was  originally  three-eighths  of  an  inch  thick.  I  would  say  it  was 
about  one-eighth  of  an  inch  thinner — just  by  estimating  it. 

N.  C.  Mace,  a  witness  introduced  by  the  plaintiff,  testified  in  sub- 
stance: I  am  a  boilermaker;  foreman  of  the  El  Paso  Foundry  & 
Machinery  Company;  have  had  11  years'  experience;  am  familiar  with 
the  construction  and  repairing  of  locomotive  boilers,  having  served 
my  apprenticeship  in  a  locomotive  engine  shop  where  they  repair 
locomotive  boilers.  Since  this  time  I  have  had  11  years'  experience. 
I  am  foreman  of  the  boiler  department  of  the  shop  where  I  work. 
My  work  has  been  general  boiler  repairer  and  the  construction  of  new 
boilers.  From  my  experience  I  know  the  manner  and  way  in  which 
holes  in  boilers  should  be  plugged  or  stopped  up.  I  am  familiar  with 
the  construction  of  crown  sheets  and  flue  sheets  connected  by  pipes 
for  the  purpose  of  supporting  brick  arches,  and  know  how  these  pipes 
are  fitted  in  the  boilers.  The  openings  made  by  the  removal  of  these 
pipes  are  usually  stopped  by  tapping  the  holes,  and  screwing  plugs 
on  the  inside  of  the  firebox.  By  tapping,  I  mean  cut  threads  in  the 
hole  to  be  filled  with  the  plug.  This  can  be  done  so  as  to  make  the 
boiler  reasonably  safe.  I  would  say  that  if  the  plug  is  put  in  in  the , 
proper  manner,  under  ordinary  circumstances,  it  is  impossible  for  it 
toT)low  out.  If  the  plug  is  put  in  in  the  proper  manner,  and  kept  in 
proper  repair,  it  is  impossible  for  it  to  blow  out  I  know  what  is 
meant  by  calking.  I  understand  that  term  as  applied  to  boiler  mak- 
ing. It  is  proper  when  the  plug  is  inserted  to  calk.  This  is  done 
by  taking  the  peen  of  the  hammer — ^that  is,  the  reverse  side  or  round 
end  of  the  hammer — and  tapping  around  tfie  edge  of  the  plug  so  as 
to  make  it  lap  over  onto  the  sheet.  You  tap  the  plug  and  not  the 
sheet,  for  the  reason  that  the  blow  striking  that  way  on  the  plug  has 
a  tendency  to  expand  it,  make  it  tighter,  drive  the  particles  of  mat- 
ter together,  and  the  calking  of  the  sheet  would  have  a  tendency  to 
the  reverse  to  a  certain  extent;  that  is,  it  would  have  a  tendency  to 
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n  It  up  or  drive  the  sheet  further  from  the  plug.  It  would  not 
■g:e  the  hole  very  perceptibly,  but  the  jarring  of  the  hammer  on 
;heet  would  have  a  tendency  to  disturb  the  mesh  of  the  threads. 
fhen  a  new  plug  is  put  in  one  of  these  original  pipe  holes,  the 
who  put  it  in  (the  boiler  maker)  should  ca&  the  sheet  (not  the 
,  but  the  sheet)  so  as  to  cut  off  one-third  of  the  sheet — in  other 
Is,  make  it  one-third  thinner — in  my  opinion  as  a  boiler  maker  that 
would  not  have  been  properly  put  in;  because  he  has  weakened 
sheet  by  one-third.  Ordinarily,  crown  sheets  are  three-eighths 
I  inch  thick.     This  is  the  common  thickness  of  an  average  locomo- 

If  a  plug  2  inches  in  diameter  is  placed  in  the  crown  sheet  of 
mgine  carrying  2  (200?)  pounds  steam  pressure,  the  plug 
d  of  course  carry  200  pounds  to  the  square  inch,  and  the  area  of 
nch  plug  is  3.1416,  or  3j4f  and  a  little  more  than  600  pounds  of 
;ure  carried  on  that  plug.  If  the  crown  sheet  had  been  calked  so 
»  do  away  with  one-third  of  it,  it  would  be  considered  reasonably 
if  the  calking  process  had  not  disturbed  the  threads,  but  you 
i  not  take  away  one-third  of  the  sheet  without  disturbing  the 
ids.  So  I  would  say  that  its  efficiency  had  been  lessened  by  one- 
l.  An  engine  which  is  built  to  carry  200  pounds  of  steam  will 
onsidered  safe  until  the  steam  pressure  has  reached  seven  times 
imount  carried ;  in  other  words,  seven  is  considered  the  factor  of 
:y  in  locomotive  boilers.  It  is  not  considered  that  a  boiler  is  in 
^er  of  eruption  until  the  pressure  is  seven  times  what  the  steam 
^e  registers.  After  these  pipes  are  removed  and  the  plug  is  prop- 
put  in,  I  should  not  say  it  would  equal  the  capacity ;  that  is,  carry 
jame  pressure  that  a  new  sheet  would.  In  my  opinion  that  would 
educed  to  something  like  five — the  factor.  If  the  plug  is  prop- 
put  in,  it  would  be  reasonably  safe.  I  base  this  statement  on  my 
experience.  I  have  put  in  numbers  of  these  plugs.  During  some 
^ears  of  my  time,  I  have  had  some  experience  off  and  on  with 
class  of  engines  that  had  these  pipes,  and  during  this  time  have 
in  several  of  these  plugs.  The  more  general  cause  of  these  plugs 
ing  out  is  that  they  begin  leaking;  the  mud  gets  in  around  the 
les  of  the  threads  and  has  a  tendency  to  destroy  t.iem,  and  as 
are  calked  it  generally  looseils  them  up  and  destroys  the  meshes 
le  thread.  Another  reason  that  may  be  assigned  would  be  an  ex- 
ive  steam  pressure,  which  is  very,  seldom.  It  might  be  that  the 
jr  had  been  low  on  the  crown  sheet  and  the  sheet  become  heated 
higher  temperature  than  it  would  be  if  the  water  were  on  it,  and 
lat  case  the  hole  would  be  expanded  and  it  would  allow  the  meshes 
tie  thread  to  separate  with  the  pressure.  I  would  say  that  it  was 
possible  that  195  pounds  of  steam  on  an  engine  that  carries  the 
sure  of  200  pounds  to  blow  out  one  of  these  plugs,  if  it  was  prop- 
put  in  and  in  prope^T  Tepair. 

'.  H.  Gibbs,  a  witness  for  the  plaintiff,  testified  in  substance,  that 
lad  been  employed  as  a  Jboiler  inspector  by  railway  companies. 

about  nine  years'  experince  working  for  the  Santa  Fe,  was 
iliar  with  the  construction  of  lopQqiotive  boilers  and  the  manner 
hich  an  inspection  of  them  is  made,  knows  what  is  understood  by 
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flue  sheets  and  crown  sheets,  and  is  familiar  with  the  manner  in  wh 
holes  that  were  left  by  the  removal  of  pipes  are  stopped  in  these  cro 
and  flue  sheets. 

T.  J.  Maloney,  a  witness  for  the  plaintiff,  testified  that  he  wa 
machinist,  had  had  25  years'  experience  as  such,  had  worked  for 
G.  H.  Railway  Company  in  El  Paso  as  a  machinist  and  afterwa 
as  foreman.    His  duties  required  him  to  look  after  the  repair  of 
comotives.     He  had  charge  of  that  work.     He  was  familiar  with 
manner  in  which  openings  in  the  crown  sheets  and  the  flue  sh< 
are  closed,  and  knew  how  to  do  that  work.     These  witnesses,  Gi 
and  Maloney,  were  examined  fully,  and  thoroughly  cross-examii 
and  their  testimony  was  substantially  to  the  same  effect  as  that 
the  witnesses  whose  testimony  has  been  recited.     As  is  not  unusua 
such  cases,  all  of  these  witnesses  for  the  plaintiff  were  examined 
able  counsel  with  the  ingenuity  acquired  by  veteran  experience,  ; 
some  qualification  in  the  shading  of  the  testimony  is  shown  in  the  i 
rative  of  it  as  given  on  this  acute  cross-examination ;  but  the  substa 
of  the  evidence,  we  think,  is  as  we  have  stated  it.    The  rule  to 
termine  when  the  evidence  is  such  as  requires  that  it  should  be  s 
mitted  to  the  jury  to  find  the  facts  as  to  the  issue  joined  by  the  i 
ties  is  so  admirably  discussed  and  clearly  stated  in  the  case  of 
Grand  Trunk  Railway  v.  Ives,  144  U.  S.  on  page  417,  12  Sup. 
679,  36  L.  Ed.  485,  that  it  has  not  been  departed  from  or  qualifiec 
the  many  more  recent  cases,  but  has  been  expressly  approved,  or 
sumed  to  be  correct  in  all  of  them.     Some  of  the  language  of 
opinion  to  which  allusion  has  just  been  made  is  the  following: 

"There  is  no  fixed  standard  In  the  law  by  which  a  court  is  enablec 
arbitrarily  say  in  every  case  what  conduct  shall  be  considered  reasonable 
prudent,  and  what  shall  constitute  ordinary  care,  under  any  and  all  circ 
stances.  The  terms  **ordinary  care,"  "reasonable  prudence"  and  such 
terms,  as  applied  to  the  conduct  and  affairs  of  men,  have  a  relative 
nificance,  and  cannot  be  arbitrarily  defined.  What  may  be  deemed  ordli 
care  in  one  case,  may,  under  different  surroundings  and  circumstances 
gross  negligence.  The  policy  of  the  law  has  relegated  the  determinatioi 
such  questions  to  the  Jury,  under  proper  instructions  from  the  court.  1 
their  province  to  note  the  special  circumstances  and  surroundings  of  < 
particular  case,  and  then  say  whether  the  conduct  of  the  parties  in  that  < 
was  such  as  would  be  expected  of  reasonable,  prudent  men,  under  a  sino 
state  of  affairs.  VThen  a  given  state  of  facts  is  such  that  reasonable  men  : 
fairly  differ  as  to  whether  there  was  negligence  or  not,  the  determinatioi 
the  matter  is  for  the  Jury.  It  is  only  where  the  facts  are  such  that  all  rea 
able  men  must  draw  the  same  conclusion  from  them,  that  the  ques 
of  negligence  is  ever  considered  as  one  of  law  for  the  court." 

We  deem  it  unnecessary  to  cite  other  authorities.  There  are 
ported  cases  almost  without  number  which  have  been  passed  upon 
courts  of  last  resort,  both  state  and  federal,  illustrating  the  appl 
tion  of  the  rule  above  announced.  A  number  of  such  cases  have  b 
before  us  on  writ  of  error,  and  our  views  have  heretofore  been  fi 
expressed  in  the  reports  of  the  opinions  announcing  the  decisions 
this  court  in  such  cases.  Referring  generally  to  the  decisions  of 
Supreme  Court  of  the  United  States,  with  which  we  assume  that 
members  of  the  bar  are  familiar,  and  to  the  decisions  of  this  coi 
with  which  the  members  of  the  bar  in  this  circuit  should  be  famil 
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:onclude  that  the  trial  court  in  the  case  now  before  us  erred  in 
drawing  the  case  from  the  jury  by  his  instructions  to  them  to  re- 
a  verdict  for  the  defendant. 

tierefore,  the  judgment  of  the  Circuit  Court  is  reversed,  and  the 
is  remanded  to  that  court,  with  directions  to  award  plaintiff  a  new 


Ped.  398.> 

FIRST  NAT.  GOLD  MINING  CO.  OF  NEW  YORK  &  COLORADO  T. 
ALTVATER    et    al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    December  5,  1906.) 

No.    2,342. 

tiAi.— DiBECTioN  OP  Verdict. 

A  question  of  law  arises  at  the  close  of  the  evidence  whether  there  Is 
my  substantial  evidence  on  which  a  verdict  can  be  sustained  in  favor  ot 
:he  party  producing  the  evidence,  and,  if  there  is  no  such  evidence,  it 
s  the  duty  of  the  court  to  direct  the  Jury  to  return  a  verdict  against  them. 

[Ed.  Note.-— For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  §§  339, 
576-380.1 

iNEs    AND     Minerals— IjOCations— Assessment    Work— Pkrfobmanob— 

EvinENCE. 

In  a  suit  to  quiet  title  to  a  mining  claim,  evidence  held  insufhclent  to 
?stablish  that  the  persons  under  whom  defendants  claimed  title  to  the 
H'ound  under  a  prior  location  had  performed  the  aBseasment  work  re- 
luired  by  Rev.  St.  1878.  §  2:i24  [TJ.  S.  Comp.  St  1901,  p.  1426],  80  as  to  hold 
he  ground  against  plaintiff's  subsequent  location. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
olorado. 

,  Riddell  and  E.  W.  Hurlbut,  for  plaintiff  in  error. 

illiam  H,  Bryant  (Charles  S.  Thomas  and  William  P.  Malbum, 

le  brief),  for  defendants  in  error. 

jfore  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
UPS,  District  Judge. 

^ILIPS,  District  Judge.  The  plaintiff  in  error,  the  First  Na- 
tl Gold  Mining  Company  of  New  York  and  Colorado,  in  1901 
!  application  to  the  General  Land  Office  of  the  United  States  for 
tent  on  what  is  known  as  the  "Burroughs  Lode,"  embracing  a 
ber  of  alleged  contiguous  mines  hitherto  known  as  the  "Garrison," 
'Vanderen,"  the  "Beverly,"  the  "Ford,"  the  "Farmer,"  and  on  the 
of  said  group  the  "Garrison,"  the  latter  embracing  233^  feet 
ngth  and  50  feet  in  width.  The  said  mines  had  been  located,  per- 
,  as  early  as  1859.  The  First  National  Gold  Mining  Company 
is  to  have  acquired  said  mining  claims  prior  to  1889.  There  was 
^cord  evidence  of  the  title  to  the  said  Vanderen,  Beverly,  Ford,  and 
ner  claims  beyond  a  prior  occupancy  by  the  plaintiff  in  error  and 
redecessors.  Said  application  for  a  patent  was  adversed  by  John 
r,  Joseph  Updegraflf,  and  Martin  Lawler,  who  are  represented  in 
litigation  by  their  respective  administrator  and  administratrix, 
said  John  Clear  in  his  lifetime  became  the  assignee  of  the  prop- 
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erty  in  controversy  under  a  location  made  thereon  August  20,  1891, 
known  as  the  "John  Clear"  location,  August  20,  1891.  Conformably 
to  the  provisions  of  section  2326,  Rev.  St.  [U.  S.  Comp.  St  1901,  p. 
1430],  the  adversing  claimants  instituted  this  action  to  determine  the 
rights  of  the  respective  claimants  to  the  premises. 

The  statute  applicable  to  the  situation  (section  2324,  Rev.  St  U.  S. 
1878  [U.  S.  Comp.  St  1901,  p.  1426])  declares  that: 

*'0n  an  claims  located  prior  to  the  tenth  day  of  May,  1872,  toi  dollars* 
worth  of  labor  shall  be  performed  or  improvements  made  by  the  tenth  day 
of  June,  1874,  and  each  year  thereafter,  for  each  one  hundred  feet  in  loigth 
alon^  the  vein  until  a  patent  has  been  issued  tha*efor ;  but  wh^re  such  claims 
are  held  In  common,  such  expenditure  may  be  made  upon  any  one  claim ;  and 
upon  a  failure  to  comply  with  these  conditions,  the  claim  or  mine  upon  whlcli 
such  failure  occurred  shall  be  open  to  re-locatlon  in  the  same  maimer  as 
if  no  location  of  the  same  had  ever  been  made,  provided  that  the  original 
locators,  their  heirs,  assigns,  or  legal  representatives,  have  not  resumed  worlL 
upon  the  claim  after  failure  and  before  such  location." 

The  contentions  made  in  the  pleadings  on  behalf  of  the  plaintifis 
below  are  (1)  that  when  said  Clear  made  his  discovery  location  and 
sunk  his  shaft  in  August,  1891,  the  premises  were  public  domain, 
subject  to  entry,  because  the  defendant  below  had  not  done  the  requir- 
ed amount  of  assessment  work  thereon  for  the  years  1890  and  1891; 
and  (2)  that  even  if  the  defendant  below  did  any  such  work,  it  was 
at  the  easterly  end  of  the  entire  strip  of  ground,  and  as  it  had  not 
shown  any  title  to  the  200  feet  embracing  the  said  Vanderen,  Beverly, 
Ford,  and  Farmer  claims,  of  200  feet  in  length,  the  assessment  work 
done  on  the  strip  east  thereof  could  not  be  regarded  as  sufficient  to 
preserve  the  other  claims.  At  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  for  the  plaintiffs  below. 

As  the  ground  in  controversy,  where  Clear  and  others  made  their 
alleged  discovery  shaft  in  August,  1891,  had  never  been  patented,  it 
was  subject  to  location  if  there  had  not  been  done  the  required  amount 
of  work  thereon  for  the  year  1890  by  the  applicant  for  the  patent 
Lawler  and  Updegraif  having  died  before  the  hearing,  their  testi- 
mony is  absent.  There  is  no  claim  made  that  the  defendant  below  did 
any  assessment  work  in  1891  before  the  location  of  the  Clear  lode,  but 
it  is  claimed  that  the  required  assessment  work  was  done  in  1890 
on  the  183-foot  strip  in  the  shafts  and  drifts  thereon,  known  as  the 
Gould  Shaft.  The  substance  of  the  testimony  on  behalf  of  the  plain- 
tiffs below  was  as  follows:  Said  Clear  testified  that  he  had  lived 
for  many  years  in  the  immediate  vicinity  of  the  Burroughs  lode,  and 
had  known  it  for  many  years ;  it  was  about  400  feet  from  where  he 
lived.  He  saw  no  work  done  thereon  in  1890,  although  he  worked  on 
the  Camp  Grove  mine,  300  or  400  feet  away,  for  three  months  in 
1890;  that  in  passing  from  the  Camp  Grove  to  his  home  he  went  with- 
in about  300  feet  of  the  Burroughs  mine ;  that  he  worked  on  the  Kan- 
sas lode  about  150  feet  therefrom;  that  nobody  did  any  work  on  the 
Burroughs  lode  to  his  knowledge ;  that  he  saw  the  Gould  shaft  on  that 
part  of  the  Burroughs  lode  every  day  in  the  week  from  his  boarding 
house,  and  did  not  see  anybody  about  the  Gould  shaft  in  1890,  and  that 
he  did  not  believe  that  any  one  could  have  been  working  there  without 
his  seeing  them. 
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LFvey  Henry,  who  had  lived  near  this  place  since  1865,  who  was  an 
leer  and  miner,  testified  that  he  knew  the  premises  ever  since  he 

there,  and  that  he  worked  on  the  Camp  Grove  in  1890;  that  to 
est  of  his  knowledge  no  work  was  done  on  the  Burroughs  in  that 
;  that  he  would  have  seen  the  work  had  it  been  done  because  he 
working  right  there  close  to  it  always.  The  Camp  Grove  claim 
150  or  500  feet  away ;  that  he  worked  as  an  engineer  on  that  claim, 
h  kept  him  on  the  surface  and  in  plain  view  of  the  Burroughs; 
he  worked  on  the  Camp  Grove  claim  during  the  last  eight  months 
e  year,  but  lived  in  NevadaviUe,  close  by,  right  along.  He  was 
led  that  no  work  was  done  on  the  Burroughs  for  the  year  1890, 
ise  he  was  passing  back  and  forth  all  the  time;  that  there  was 
ly  a  day  but  that  he  passed  around  the  mine  somewhere;  that  he 
ed  on  the  Phoenix  a  few  days,  and  that  the  parties  could  not 

worked  on  the  Burroughs  during  the  first  part  of  1890  without 
;eeing  them ;  that  if  anyone  had  worked  there  he  must  have  known 
ie  testified  that  he  knew  the  witnesses  of  the  defendant  below, 
am  Williams  and  Arthur  Lugg,  and  he  knew  Matthews  in  his 
me,  and  that  if  these  men  had  been  working  up  there  the  first 

or  four  months  of  1890  he  must  have  known  it. 
nes  Williams,  a  miner,  knew  the  Burroughs  lode  about  20  years. 
!90  he  worked  on  the  Leavenworth,  about  a  mile  from  the  Bur- 
hs,  and  passed  within  600  or  700  feet  of  the  property  every  day, 
lid  not  know  of  any  work  having  been  done  thereon  in  1890,  and 
he  would  have  known  it  if  it  had  been  done.  The  ground  he 
ed  on  was  west  of  the  Burroughs  lode,  about  360  feet  west  of 
31ear  Discovery  shaft.  Did  not  see  anybody  working  in  the 
J  shaft;  that  if  anybody  had  been  working  there  in  the  spring 
90  he  would  have  known  it  because  he  knew  where  the  men  in  the 
ment  worked.  He  knew  Williams,  Lugg,  and  Matthews.  They 
lot  work  in  the  Gould  shaft  in  1890.  In  that  year  they  worked 
i  shaft  78  feet  west  of  the  Ophir  shaft,  108  feet  east  of  the  Gould 
iment,  oflf  of  the  ground  in  controversy.    That  he  walked  by  the 

where  Williams  and  others  were  working  twice  a  day  in  1889 
L890.  This  testimony  is  not  obnoxious  to  the  criticism  that  it  is 
live  in  character.  As  to  whether  the  locator  has  done  the  neces- 
amount  of  assessment  work  to  entitle  him  to  hold  his  claim,  when 
sted,  the  evidence  of  the  assessment  necessarily  is  more  or  less 
rm  negative.  The  witnesses  ordinarily  can  only  testify  that  they 
ot  see  the  work  done.    The  value  of  their  testimony  is  conditioned 

their  opportunities  for  observation  and  their  relation  to  the  situs 
e  mine,  so  as  to  enable  them  to  see  it  and  to  say  whether  it  was 
ible  that  they  would  have  observed  such  a  physical  fact  as  the 
ing  of  the  mine  had  it  been  done  before  their  eyes.  These  wit- 
s  were  miners.  From  the  very  habits  of  their  vocation  they  would 
lotice  of  the  presence  of  their  fellows  engaged  in  such  work  with- 
e  range  of  their  vision,  where  they  were  daily  passing,  do- 
ike   work    in    close  proximity.     It   is   a   noteworthy    fact   that 

and  others  who  lived  in  the  immediate  vicinity  of  this  mining 
,  familiar  with  it  many  years  prior  to  1890,  passing  by  it  during 
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that  year,  should  in  1891  express  their  confident  assurance  in  its  be 
public  domain,  based  upon  the  absence  of  any  work  having  been  d< 
on  the  ground  in  1890,  by  entering  thereon  and  making  the  locat 
shaft. 

To  meet  this  persuasive  proof,  the  defendant  below  introduced  V 
Ham  Williams,  who  testified  that  he  was  living  in  that  vicinity  in  13 
and  1890  and  knew  the  Burroughs  lode  and  the  Gould  shaft,  and  wc 
ed  in  the  shaft  in  1889  and  a  part  of  1890 ;  that  he  was  working  ab 
100  feet  down  in  the  shaft;  that  he  was  working  under  a  lease  fi 
Messenger,  who  was  defendant's  agent ;  that  Matthews  was  interes 
in  the  lease  with  him  and  Arthur  Lugg  drove  the  whip ;  that  he  thou 
they  did  $200  or  $300  worth  of  work  in  the  shaft.  Matthews  is  d< 
The  cross-examination  of  this  witness  demonstrated  beyond  any  i 
sonable  contestation  that  if  he  worked  there  at  all  it  was  in  1889. 
statements  were  so  confused  and  contradictory  as  to  destroy  the  ef 
of  his  testimony  as  to  his  work  there  in  1890.  The  cross-examinal 
further  developed  the  fact  that  he  had  for  some  time  been  out  of 
country  where  this  mine  was  located,  and  was  living  at  Idaho  Sprir 
He  could  not  tell  the  year  he  left  the  locality  of  the  mine.  It  furt 
developed  the  suggestive  fact  that  W.  C.  Matthews,  brother  of  Thoi 
Matthews,  who  seems  to  have  been  acting  in  behalf  of  the  defend 
below,  hunted  up  this  witn^ess  at  Idaho  Springs,  who,  though  he 
never  worked  on  the  premises,  had  refreshed  the  witness  Willia 
mind  as  to  the  circumstances.  In  response  to  the  question :  "Will 
swear  you  ever  struck  a  pick  in  that  ground  in  1890  ?"  He  answei 
"No,  sir,  I  won't." 

"Q.  Don't  you  know  that  you  didn't?  A.  I  don't  believe  I  did-  Q.  Now, 
are  certain,  aren't  yoo,  that  you  began  to  worlt  in  the  spring  of  1889, 
worlced  about  two  months?  A.  Worked  two  or  three  mouths.  Q.  You  are 
certain  you  went  back  there  about  three  months  later  and  then  went  to  y 
again  and  worked  about  three  months?  A.  Yes,  sir.'  Q.  Never  worked  t 
after  that,  did  you?    A.  No,  sir." 

When  inquired  of,  if  as  a  matter  of  fact  he  had  not  forgotten 
about  the  matter  when  William  Matthews  came  to  see  him,  this  qi 
tion  was  asked  him : 

"If  he  hadn't  come  to  see  you  you  would  have  never  remembered  anyt] 
more  about  it?    A.  Yes,  sir." 

Arthur  Lugg,  a  witness  for  the  defendant,  testified  that  he  livec 
Nevadaville,  which  is  near  the  Gould  shaft,  until  he  was  about  15  yt 
old;  that  he  knew  the  Gould  shaft,  and  worked  there  one  Satur 
driving  the  whip  horse  (used  for  hoisting)  when  he  was  13  years  < 
that  being  13  years  before  the  trial.  This  witness  was  also  approac 
by  said  William  Matthews,  who  asked  him  if  he  did  not  work  for  1 
and  William,  and  he  said,  "Yes." 

The  last  witness  for  defendant  below  was  Mrs.  Eliza  Matthe 
widow  of  the  man  who  is  alleged  to  have  done  the  work.  She  testi 
that  she  remembered  her  husband  to  have  worked  there  in  1890 
account  of  the  birth  of  her  son ;  but  she  testified  that  he  worked  al 
there  that  year,  and  that  Williams  worked  with  him  the  previous  y< 
and  she  also  put  the  boy  Lugg  there  with  him  in  1889.     It  was  furt 
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developed  on  cross-examination  that  from  the  time  of  the  alleged  work 
to  a  few  days  previous  to  the  trial  she  had  never  thought  of  the  mat- 
ter; and  she  said  her  husband  never  worked  there  alter  September, 
1890,  and  when  confronted  with  his  affidavit  to  his  having  done  work 
there  in  1893,  she  admitted  that  she  did  not  remember  dates,  because 
she  never  interested  herself  with  the  mining  at  all.  If  she  is  to  be 
credited  the  other  two  cannot  be,  since  she  testified  to  work  done  by 
her  husband  along  in  1890,  and  she  is  the  only  one  who  does  so  testify. 
In  this  she  is  flatly  contradicted  by  three  witnesses,  to  say  nothing  of 
the  remarkable  circumstance  of  a  man  working  unaided  in  a  mine  lOQ 
feet  below  the  ground. 

Judge  Riner,  who  presided  at  this  trial,  after  the  argument  on  the 
motion  for  an  instructed  verdict,  said : 

*1  have  watched  this  testimony  with  a  good  deal  of  care.  My  own  view  Is 
that  you  have  not  shown  the  amount  of  assessment  work  over  there  to  entitle 
you  to  that.  As  to  the  work  you  did  in  the  Gould  shaft,  you  bring  In  here  a 
woman  who  testified  her  husband  worked  there  a  certain  time,  and  a  boy  who 
said  he  worked  there  one  Saturday  driving  a  horse;  and  against  this  testi- 
mony we  have  the  testimony  of  Mr.  Williams,  who  testified  that  he  passed  there 
every  day.  I  think  the  plaintllT  has  the  preponderance  of  the  evidence  as 
against  you,  so  that  I  am  inclined  to  grant  the  Instruetlouk  I  do  not  thlnlv 
the  testimony  showing  the  amount  of  your  assessment  work  is  at  all  satisfac- 
tory ;  It  would  not  be  to  me,  and  I  think  it  falls  In  that,  so  far  that  it  brings  the 
case  within  the  rule  that  obtains  in  tills  court,  viz.:  When  the  court  is  sat- 
isfied that  the  verdict  should  be  but  one  way,  it  Is  Its  bounden  duty  to  Instruct 
that  way.  I  think  the  preponderance  of  the  evidence  Is  in  favor  of  the  plaln- 
tilTs  contention  that  you  did  not  do  the  assessment  work." 

No  right-minded,  self-asserting  judge,  with  a  proper  sense  of  duty, 
will  permit  a  judgment,  subject  to  his  supervisory  control,  to  be  en- 
tered which  his  intelligent  conviction  advises  him  is  unsustained  by 
sufficient  evidence.  While  abstaining  from  an  undue  assumption  of 
the  province  of  the  jury  to  determine  where  the  truth  lies  in  conflict- 
ing evidence,  and  the  reasonable  inferences  to  be  drawn  therefrom, 
as  said  by  Mr.  Justice  Brewer,  in  Patton  v.  Texas  &  Pacific  Ry.  Co.,. 
179  U.  S.  660,  21  Sup.  Ct.  275,  45  L.  Ed.  361: 

"The  Judge  is  primarily  responsible  for  the  just  outcome  of  the  trial.  •  •  • 
He  has  the  same  opportunity  that  Jurors  have  for  seeing  the  witnesses,  for  not- 
ing all  those  matters  In  a  trial  not  capable  of  record,  and  when  In  his  deliberate 
opinion  there  is  no  excuse  for  a  verdict  save  In  favor  of  one  party,  and  he  so 
rules  by  instructions  to  that  effect,  an  appellate  court  will  pay  large  respect  to 
his  Judgment" 

In  Cudahy  Packing  Company  v.  Marcan,  106  Fed.  645,  45  C.  C.  A. 
675,  54  L.  R.  A.  258,  the  syllabus  prepared  by  the  court  lays  down  the 
proposition  that : 

"At  the  close  of  the  evidence  there  is  always  a  preliminary  question  for 
the  Judge  before  the  case  can  be  properly  submitted  to  the  Jury,  and  that  Is 
whether  or  not  there  Is  any  substantial  evidence  upon  which  the  Jury  can 
properly  return  a  verdict  In  favor  of  the  party  who  produces  it,  and,  If  thero 
is  no  such  evidence,  It  is  the  duty  of  the  court  to  direct  the  Jury  to  return  a 
verdict  against  him." 

Conceding  that,  under  the  pleadings,  the  burden  was  upon  the  plain- 
tiflF  below  to  show  the  failure  of  the  defendant  below  to  perform  the  es- 
sential work  on  the  claim  in  question  for  the  year  1890,  we  are  satisfied 


Digitized  by  VjOOQIC 


218 


79  C.  C.  A.  REPORTS. 


from  an  examination  of  all  the  evidence  that  the  trial  court  was  %i 
ranted  in  directing  a  verdict  for  the  plaintiffs.     In  view  of  this  con< 
sion,  it  is  unnecessary  to  consider  other  questions  raised  in  the  assi 
ment  of  errors. 
The  judgment  of  the  Circuit  Court  is  affirmed 


a4d  Fed.  89a) 

TOLEDO,  ST.  L.  &  W.  R.  CO.  v.  CONNOLLY. 

(Circuit  Court  of  Appeals,  Sixth  Circuit     January  8,  1907.) 

No.  1,553. 

1.  RAILB0AD8— IlYJUBIES  TO  LICENSEES— NEGLIGENCE— QUESTION  FOB  JUBY. 

In  an  action  against  a  railroad  company  for  lillllng  tlie  superintend 
of  a  inUling  companj  by  crushing  him  between  certain  cars  and  a  wo< 
spout  or  chute  through  which  grain  was  loaded  from  the  mill  into 
cars,  evidence  held  to  require  submission  to  the  jury  of  the  questioi 
defendant's  negligence  in  backing  the  cars  onto  the  switch  without  nc 
to  decedent 

2.  Trial— iNSTBUCfTiONS—CBEDiBiLiTY  or  Witnesses. 

An  instruction  that  a  witness  might  be  contradicted,  not  simply  ! 
witness  swearing  to  the  opposite,  but  by  the  improbability  of  his  st 
and  by  anything,  either  In  the  testimony  as  given  or  in  the  clreumsta 
of  the  case  presented,  which  in  the  judgment  of  the  jury  tended  to 
credit  the  witness*  statements,  the  jury  being  required  to  ascertain 
truth  by  the  exercise  of  common  sense,  etc.,  was  proper. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  46,  Trial.  §g  531-J 

8.  Death— Actions— Parties— Ben  EFic  I  ABIES. 

Under  the  Ohio  wrongful  death  act,  providing  that  the  recovery  i 
be  for  the  exclusive  benefit  of  the  wife  or  husband,  and  children,  ( 
there  be  neither  of  them,  then  of  the  parents  and  next  of  kin  of  the  pe 
whose  death  shall  be  so  caused,  the  recovery  to  be  api>ortloned  among 
beneficiaries  with  reference  to  their  age  and  condition  and  the  laws  oi 
scent  and  distribution  of  personal  estates  left  by  persons  dying  Intes 
where  decedent  died  leaving  a  father  and  mother  and  brothers  and  sis 
the  action  was  properly  brought  for  their  joint  benefit,  and  not  for  the 
efit  of  decedent's  next  of  kin,  excluding  his  parents,  though  on  deced< 
death  his  personal  estate  would  have  passed  to  his  brothers  and  sis 
and  not  to  his  father  and  mother,  as  provided  by  Ohio  Rev.  St  190< 
4153,  4159. 

[Eid.  Nota — ^For  cases  In  point,  see  Cent  Dig,  vol.  15,  Death,  $$  47, 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Wes 
Division  of  the  Northern  District  of  Ohio. 

C.  A.  Schmettau,  for  plaintiff  in  error. 

James  M.  and  Walter  F.  Brown,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Jud 

RICHARDS,  Circuit  Judge.  This  suit  was  brought  to  recover  d 
ages  for  the  death  of  Patrick  Duffy  through  the  wrongful  act,  neg 
and  default  of  the  Toledo,  St.  Louis  &  Western  Railroad  Comp; 
There  was  a  verdict  and  judgment  for  the  plaintiff  below  which 
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oad  company  seeks  to  have  reversed  principally  on  the  ground  that 
court  should  have  given  certain  directions  in  its  favor, 
he  accident  occurred  on  January  26,  1904,  on  a  switch  of  the  rail- 
[  company  adjacent  to  the  mill  of  the  Miami  Maize  Company.  Duf- 
/as  a  foreman  of  the  Maize  Company  in  charge  of  the  loading  and 
)ading  of  cars.  At  the  time  of  the  accident,  a  car  was  being 
led  by  a  gang  of  men  under  control  of  Duffy.  This  car  stood  on 
switch  next  to  the  mill  and  was  being  loaded  by  the  use  of  a  wood- 
>pout  or  chute  extending  from  the  mill  into  the  car  through  its 
r.    Standing  on  the  switch  about  five  feet  to  the  west  of  this  car, 

a  string  of  three  empty  cars  on  which  the  brakes  were  not  set. 
re  was  a  downgrade  from  the  main  track  to  the  mill  on  this  side 
iie  switch.  While  Duffy  was  standing  in  the  door  of  the  car,  direct- 
his  gang  of  five  or  six  men,  two  box  cars,  coupled  together  and  in 
:ge  of  a  brakeman,  were  kicked  down  upon  the  switch  by  the  engine 
,  switching  crew  in  charge  of  Conductor  Turner.  The  cars,  when 
off  from  the  engine,  were  thrown  into  the  switch  with  such  force 
:  the  brakeman  failed  to  stop  them;  they  struck  the  three  empty 
;,  forced  them  violently  against  the  car  beino^  loaded,  and  Duffy 

caught  between  the  side  of  the  door  and  the  wooden  spout  and 
id.  The  negligence  charged  against  the  railroad  company  was, 
:,  in  not  giving  Duffy  notice  that  the  two  cars  were  about  to  be 
:ed  down  upon  the  Maize  Company's  switch;  second,  in  failing 
;et  the  brakes  on  the  stationary  cars;  third,  in  throwing  the  two 
»,  detached  from  the  engine,  upon  the  switch  with  such  force  that 
f  could  not  be  controlled;    fourth,  in  failing  to  provide  a  proper 

sufficient  brake  on  one  of  the  two  cars  thrown  in,  so  they  could 
itopped  in  time ;  and,  fifth,  in  not  stopping  these  two  cars  in  time, 
negligently  permitting  them  to  collide  with  the  cars  standing  on  the 
tch. 

*he  principal  contention  was  with  respect  to  the  claim  of  negligence 
failing  to  give  Duffy  notice  that  the  two  cars  were  about  to  be 
>wn  in  upon  the  switch.  The  railroad  company  contended  it  had 
iblished  by  the  uncontradicted  testimony  of  Conductor  Turner,  sup- 
ted  by  his  assistant  Smith,  that  notice  was  given  Duffy,  and  the 
ft  was  requested,  for  that  reason,  to  give  certain  charges  which 
lid  have  required  the  jury  to  dispose  of  this  claim  in  favor  of  the 
road  company.  The  court  refused  to  do  this.  Notwithstanding  the 
orous  argument  of  counsel  for  the  railroad  company,  we  think  the 
rt  below  took  the  proper  view  of  this  matter  in  leaving  to  the  jury 

decision  of  the  disputed  question  of  fact  involved.  Counsel  as- 
led  that  because  Turner,  supported  by  Smith,  testified  that  Duffy, 
le  20  minutes  before  the  accident,  gave  him  a  list  of  the  cars  to  be 
en  from  and  the  cars  to  be  put  upon  the  Maize  Company's  switch, 
ing,  "Come  right  away,  just  as  soon  as  you  can,"  and  he  replied 
1  right,  Pat,  I  will  be  there  right  away,"  that  all  the  notice  required 
[  been  given,  and  since  there  was  no  witness  to  contradict  this 
lement,  Duffy  being  dead,  it  must  be  accepted  as  the  truth,  and  this 
m  of  negligence  eliminated.    The  court  was  asked  to  charge  that 
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"while  the  jury  are  the  judges  of  the  credibility  of  the  witnesses,  y 
the  jury  has  no  right  to  disregard  the  uncontradicted  testimony  of 
witness  whose  credibility  and  veracity  are  unimpeached."  This  t 
court  g^ve  as  correct  in  the  abstract,  but,  applying  it  to  the  case 
hand,  reminded  the  jury  that  a  witness  might  be  contradicted,  r 
simply  by  a  witness  swearing  to  the  opposite,  but  by  the  improbabil: 
of  his  story,  and  by  anything,  either  in  the  testimony  as  given  or  in  t 
circumstances  of  fhe  case  presented,  which  in  the  judgment  of  t 
jury,  tended  to  discredit  his  statements.  "Common  sense,"  said  t 
court  below,  "is  to  be  applied  here  as  everywhere;  and  no  techni< 
rule  of  law  HJirnesses  your  judgment  or  controls  your  common  ser 
view  of  what  is  the  truth,  when  it  comes  from  the  witness  stand.  Y 
are  the  judges  of  that." 

We  find  nothing  to  criticise,  but  something  to  admire,  in  the  Im 
definition  given  by  the  court  of  the  word  "contradicted"  as  applied 
testimony  given  in  the  course  of  the  trial;  and  we  think  the  coi 
was  justified  in  view  of  the  argument  of  counsel  for  the  railroad  co 
pany,  in  saying  to  the  jury  that  the  fact  that  Duffy,  after  his  conv 
sation  with  Turner,  immediately  put  himself  in  a  place  of  great  dang 
where  he  met  his  death,  might  be  treated  by  the  jury  as  a  circumstai 
contradicting  Turner's  statement  that  he  was  notified  they  were  goi 
to  throw  the  cars  in  upon  the  switch  at  once.  A  number  of  witnes 
testified  to  the  custom  of  the  railroad  company  to  notify  Duffy  or  c 
of  his  men,  whenever  it  was  about  to  kick  cars  in  upon  the  Maize  Cc 
pany's  switch,  so  that,  if  a  car  was  being  loaded,  the  spout,  might 
removed  and  the  men  look  out  for  themselves.  Whether  this  oust 
existed,  whether  ordinary  care  required  its  observance,  and  whetl 
any  notice  in  compliance  with  it  was  given  just  prior  to  the  time  of 
accident,  were  all  questions  which  were  properly  submitted  to  the  ju 
We  are  clearly  of  the  opinion  that  the  court  would  not  have  been  j 
tified  in  taking  this  case,  or  the  part  to  which  we  have  alluded,  fr 
the  jury. 

Duffy  left  a  father  and  mother  and  some  brothers  and  sisters,  anc 
is  submitted  that  no  testimony  as  to  the  condition  of  his  father  j 
mother,  and  the  help  he  had  been  in  the  habit  of  giving  them,  sho 
have  been  admitted,  because,  under  the  statutes  of  descent  and  c 
tribution  of  Ohio,  his  personal  estate  would  have  passed  to  his  broth 
and  sisters  and  not  to  his  father  and  mother.  Rev.  St.  Ohio,  1906, 
4153,  4159.  But  the  Ohio  statute  regulating  the  action  for  injury 
wrongful  death,  provides  that  it  shall  be  "for  the  exclusive  benefit 
the  wife,  or  husband,  and  children,  or  if  there  be  neither  of  them,  tl 
of  the  parents  and  next  of  kin  of  the  person  whose  death  shall  be 
caused."  This  action  was  properly  brought  for  the  benefit  of  the  p 
ents  and  next  of  kin  of  Duffy.  The  subsequent  provision  that 
amount  recovered  "shall  be  apportioned  among  the  beneficiaries,  unl 
adjusted  between  themselves,  by  the  court  making  the  appointment 
such  manner  as  shall  be  fair  and  equitable,  having  reference  to  the  j 
and  condition  of  such  beneficiaries  and  the  laws  of  descent  and  dis 
bution  of  personal  estates,  left  by  persons  dying  intestate,"  did 
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this  an  action  simply  for  the  benefit  of  the  next  of  kin,  exclud- 
lie  parents.  While  the  laws  of  descent  and  distribution  of  per- 
estates  are  to  be  considered  by  the  court  making  the  apportion- 
the  distribution  is  not  to  be  made  strictly  in  accordance  with 
laws,  for  the  court  is  also  required  to  consider  the  age  and  condi- 
)f  the  beneficiaries,  a  thing  not  taken  into  account  in  the  laws  of 
nt  and  distribution.  Rev.  St.  Ohio,  1906,  §  6135. 
e  judgment  is  affirmed. 


f'ed.  401.) 


DADY  V.  BACON. 


(Circuit  Court  of  Appeals,  Second  Circuit.    December  4,  1906.) 

No.  45. 

GE— Sinking  of  Tow— Liability  of  Towing  Vessel. 

A  steamship  held  not  In  fault  for  the  sinking  of  a  barge  which  she  was 
)\ving  on  one  of  licr  regular  trips  from  New  York  to  Cuba,  because  of  her 
eeping  up  her  regular  speed  until  the  barge  was  found  to  be  in  distress, 
here  the  weather  was  fair,  and  the  sinking  resulted  from  the  unsea- 
orthlness  of  the  barge  for  such  a  voyage  due  to  her  age  and  structural 
eakness,  which  condition  was  not  known  to  the  master  of  the  steamship 
or  apparent;  he  hsTving  the  right  to  rely  on  the  assumption  that  her 
wner  considered  her  fit  for  the  voyage  when  he  contracted  for  the  tow- 
%e,  knowing  that  the  steamship  was  required  to  make  schedule  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  45,  Towage,  §§  11, 
4,25.1 

ipeal  from  the  District  Court  of  the  United  States  for  the  South- 

iistrict  of  New  York. 

r  opinion  below  see  133  Fed.  98G. 

is  cause  comes  here  upon  cross-appeals  from  a  decree  of  the  Dis- 

Court,  Southern  District  of  New  York,  holding  the  respondent, 

was  operating  the  S.  S.  Vimeira  under  a  time  charter,  liable  for 

lalf  the  damages  sustained  by  libelant  by  reason  of  the  sinking 

otal  loss  of  his  barge  James  L.  Ogden  and  her  cargo, 

ter  S.  Carter,  for  libelant. 
S.  Haight,  for  appellee. 

fore  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

^COMBE,  Circuit  Judge.  The  steamship  with  the  barge  in  tow 
hawser,  started  from  New  York  about  4  a.  m.  on  June  3,  1902, 
d  for  Cardenas,  Cuba,  and  laid  her  course  for  Cape  Hatteras. 
following  excerpt  from  the  opinion  of  the  district  judge  accurately 
forth  the  circumstances  attending  the  sinking : 

le  weather  was  fine  [at  the  startl  and  continued  so  until  the  end.    The 

iship's  usual  speed  was  from  8  to  9  knots.     During  the  day  she  made 

:  7  knots.    Up  to  about  8  o'clock  p.  m.  so  far  as  the  steamship  was  ad- 

notbing   unusual  occurred  on  the  barge,  although  she  was  sheering 
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badly  owing  to  her  lack  of  a  rudder,  tmt  at  that  time  a  signal  was  dis- 
played to  the  steamship  asking  her  to  proceed  slowly.  The  steamship  complied 
with  the  request  and  during  the  night  went  at  the  rate  of  about  2  knots. 
There  is  a  conflict  between  the  witnesses  from  the  barge  as  to  her  con- 
dition at  this  time,  one  of  three  men  on  board  testifying  that  there  were  then 
two  feet  of  water  In  the  hold,  and  another  that  the  barge  was  not  then  leaking 
seriously.  I  am  inclined  to  believe  the  former.  There  is  no  dispute  between 
the  two  witnesses,  who  have  been  examined  of  those  on  boanl,  that  after 
the  signal  she  leaked  badly.  During  the  night,  one  of  her  two  pumps  became 
choked  and  useless.  By  pumping  all  night  with  the  other  she  was  kept 
afloat  but  when  day  broke  on  the  morning  of  the  fourth  a  sign  was  dis- 
played on  the  barge,  that  she  would  not  float  more  than  two  or  three  boms 
and  the  men  were  then  taken  off  by  a  boat  from  the  steamship.  At  this  time 
the  tow  was  opposite  a  point  on  the  coast  about  half  way  between  the  Dela- 
ware and  Chesapeake  Bays.  The  master  of  the  steamship  so  estimated,  and 
that  they  were  then  about  50  miles  from  the  coast  and  about  90  miles  from 
Cape  Henry.  Under  the  circumstances,  he  did  not  feel  bound  to  deviate  from 
his  course,  especially  as  the  appearance  of  the  barge  indicated  that  It  wag 
not  probable  she  would  last  much  longer,  though  in  fact  she  did  not  sink 
for  8  or  10  hours.  If  that  could  have  been  known  at  the  time,  it  does  not  seem 
that  it  would  have  made  much  difference,  as  it  is  doubtful  if  in  view  of  her 
position,  she  could  have  been  saved  in  any  eveiH.  Her  distance  from  the  coast 
and  the  nearest  point  of  refuge  was  such  that  going  at  the  slow  rate  of  speed 
she  was  obliged  to  use  imder  the  circumstances,  she  was  practically  without 
reasonable  hope  of  reaching  harbor,  after  she  became  partially  filled  with 
water." 

The  barge  was  an  old  one,  built  in  1864,  and  although  she  had  been 
repaired  and  was  no  doubt  fit  for  ordinary  towing,  she  was  in  no  con- 
dition structurally  to  withstand  the  strain  of  a  long  sea  voyage,  with- 
out a  rudder,  in  tow  of  a  steamship  of  a  regular  line,  which  was  running 
on  schedule  time  and  had  to  keep  up  to  a  speed  of  7  knots  in  or- 
der not  to  fall  behind  it,  or  incur  liability  for  delay  to  the  shippers 
of  her  cargo.  She  was,  as  the  District  Judge  found,  unseawortiiy  in 
the  sense  of  not  being  in  a  fit  condition  to  tow  safely  on  the  voyage 
which  she  entered  upon. 

The  claim  made  in  the  libel,  and  on  which  libelant  relied  upon  the 
trial  was  that  there  was  a  special  contract  that  instead  of  laying  the 
usual  and  direct  course  for  Cardenas  the  steamship  would  keep  along 
the  coast,  so  as  to  be  within  10  or  15  miles  of  shore  and  therefore,  in 
a  case  of  disaster  much  nearer  to  a  port  of  refuge  than  she  would  be 
on  her  regular  course  and  to  tow  at  a  lower  rate  of  speed.  On  the 
argument,  it  was  further  contended  that,  even  without  a  special  con- 
tract, she  should  have  followed  the  coast  line  as  a  safer  course  with  a 
barge  in  tow.  There  was  a  sharp  conflict  of  testimony  as  to  what 
took  place  when  the  contract  was  made;  on  the  part  of  the  libelant 
evidence  was  put  in  tending  to  show  such  a  contract;  on  the  part  of 
the  respondent  there  was  proof  that  such  a  contract  was  asked  for 
but  that  it  was  refused,  that  libelant's  agent  was  told  the  Vimeira  would 
not  follow  the  coast,  and  that  her  speed  would  not  be  reduced  because 
she  was  running  on  a  regular  line,  and  because  the  sum  oflFered  for 
towing  the  barge  was  not  sufficient  to  warrant  her  going  at  any  less 
speed  than  ordinary — Syi  to  9  knots.  The  District  Judge  heard  and 
saw  the  witnesses,  and  found  against  the  libelant  on  this  branch  of  the 
case.    He  says; 
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f  the  contract  was  as  contended  for  by  the  libelant,  the  respondent  would 
i  incurred  a  liability  for  expenses  considerably  in  excess  of  the  towage 
ms.  The  improbability  of  such  a  contract  being  made  in  connection  with 
testimony  satisfies  me  that  the  respondent's  version  of  what  occurred  he- 
rn the  parties  should  be  accepted." 

Vt  fully  concur  in  this  conclusion.  The  libelant,  therefore,  took 
chances  as  he  had  the  right  to  do  if  he  so  elected,  of  whatever  in- 
ised  risk  there  was  in  towing  40  or  60  miles  from  the  coast  at  the 
;d  which  the  Vimeira  maintained,  until  advised  of  disaster,  viz., 
lots. 

'he  District  Judge  held  the  respondent  in  fault  because,  although 
advised  of  the  structural  unseaworthiness  of  the  barge,  the  master 
he  Vimeira  nevertheless  could  see  enough  about  her  to  inform  him 
:  she  was  not  in  fit  condition  to  tow  at  that  rate  of  speed,  and 
uld  therefore  have  reduced  it.    Two  circumstances  are  relied  upon : 

1)  Her  freeboard.     There  is  some  dispute  as  to  what  this  was; 
witness  says  2  feet  amidships  and  4  to  4J/2  feet  at  the  bow,  an- 

^r  makes  it  between  5  and  6  feet  at  the  bow  and  a  foot  and  a  half 
aft.  Moreover  there  was  a  bulkhead  built  across  the  bow  to 
)w  the  water  off  when  it  struck  her.  Whatever  was  her  actual 
aboard  it  was  amply  sufficient  for  towing  at  7  knots  down  to  the 
e  when  signal  was  made  and  the  speed  reduced.  The  weather 
;  fine  and  during  her  course  down  to  the  time  when  she  was  found 
ye  making  water — as  the  respondent's  own  witness  testified  "she 
e  beautifully  in  the  sea  *  *  *  there  was  no  washing  at  all 
r  her,  she  acted  beautiful  that  way."  There  seems  to  have  been 
hing  in  her  freeboard  to  call  for  reduction  of  speed  during  that 
Lod. 

2)  The  absence  of  a  rudder.  Before  starting  the  respondent  had 
rudder  removed,  apparently  because  it  would  be  difficult  to  handle 

a  a  heavy  sea.  In  consequence,  it  was  apparent  that  she  would 
tinually  sheer  from  side  to  side  and  thus  be  exposed  to  greater 
in.  Because  she  had  no  rudder,  the  pilot  who  took  the  Vimeira 
m  through  the  harbor  refused  to  tow  her,  and  she  was  brought 
m  to  the  Lightship  by  a  tug.  That,  however,  was  because  of  the 
lage  she  might  do  to  other  craft  which  would  have  to  be  encoun- 
id  in  a  crowded  harbor.  In  the  open  ocean  with  plenty  of  sea 
tn  the  situation  would  be  different.  She  was  not  heavily  laden  and 
do  not  find  sufficient  in  the  evidence  to  warrant  the  conclusion 
t  a  sound,  well-built  craft  might  not  be  expected  to  withstand  the 
ed  strain  of  towing  without  a  rudder  without  incurring  any  par- 
ilar  risk.  She  was  not  in  fact  sufficiently  sound  in  structure  to 
id  that  strain,  but  there  was  nothing  in  her  appearance  to  convey 
t  information  to  the  master  of  the  steamer,  who  knew  she  was 
led  over  to  him  to  tow  through  the  open  ocean  at  his  ordinary 
•d.  He  was  entitled  to  rely  on  the  assumption  that  her  owner,  who 
w  her  internal  structure  and  condition,  considered  her  fit  to  set 
on  such  a  voyage,  and  until  something  occurred  to  indicate  that 
li  assumption  was  unsound,  was  entitled  to  rely  upon  it.    The  Dis- 
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trict  Judge,  in  our  opinion,  g^ve  too  much  consideration  to  a  rema 
of  the  master  upon  cross-examination  that  he  considered  "one  kr 
was  too  great  a  speed  to  tow  that  barge."  This  is  wisdom  after  t 
event,  and  manifestly  an  exaggerated  form  of  expression  epitomizi 
his  general  disgust  at  the  complete  break  down  which  occurred  withe 
any  untoward  condition  of  wind  or  sea.  He  says  that  he  did  not  thi 
her  "all  right"  to  tow  when  she  was  given  to  him,  but  his  testimo 
shows  that  what  he  meant  was  that  he  considered  it  a  "very  fooli 
idea"  to  tow  without  a  rudder. 

In  our  opinion,  no  fault  is  proved  against  the  steamer.  The  deci 
is  reversed,  with  costs,  and  cause  remitted,  with  instructions  to  dea 
In  accordance  with  this  opinion. 


(149  Fed.  404.) 

PENNSYI.VANIA  R.  CO.  v.  McCAFFRET  et  ux. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  14:,  1907.) 

Na  27. 

1.  Cabbiebs— Injxtbies  to  Pabsengebs— Bubdbn  of  Pboof. 

In  an  action  against  a  carrier  for  injuries  to  a  passenger,  tbe  burden 
proof  of  negligence  is  on  the  plaintiff,  and  cannot  be  shifted  to  the 
fendant  without  showing  that  the  injury  in  question  was  caused  by  sc 
person  or  thing  connected  with   the  carrier's  railroad  or   business 
transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  H  12 
1294.] 

"2.  Same— Evidence. 

In  an  action  for  injuries  to  a  passenger  by  a  missile  coming  tlirough 
open  car  window,  plalntifiTs  evidence  was  that  the  missile  entered  throi 
an  open  window  on  the  side  next  to  a  passing  freight  train,  that  it  wa 
bolt  with  a  nut  on  the  end  of  it,  and  that  such  bolts  were  largely  u 
in  constructing  ordinary  freight  cars,  while,  on  the  other  hand,  there  i 
evidence  tiiat  the  missile  was  thrown  through  an  open  window  on  the 
posite  side  of  the  car  by  one  of  several  boys  who  were  pelting  the  tr 
as  it  went  by  them.  Held,  that  the  evidence  as  to  whether  the  misj 
came  from  a  source  for  which  the  carrier  was  responsible  was  Insuffici 
to  justify  a  verdict  against  it,  and  that  a  verdict  should,  therefore,  hi 
been  directed  In  Its  faVor. 

In  Error  to  Circuit  Court  of  the  United  States  for  the  District 
New   Jersey. 

James  B.  Vredenburgh,  for  plaintiff  in  error. 
Edwin  F.  Smith,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judg 

DALLAS,  Circuit  Judge.  In  this  opinion  the  parties  to  the  cat 
will  be  referred  to  in  accordance  with  their  respective  positions 
the  court  below,  where  Mr.  and  Mrs.  McCaffrey  were  the  plainti 
and  the  Pennsylvania  Railroad  Company  was  the  defendant 

While  the  plaintiffs  were  passengers  in  one  of  the  cars  of  a  tn 
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ited  by  the  defendant,  Mrs.  McCaflFrey  was  struck  by  something 
h  entered  the  car  from  the  outside,  and  the  defendant  was  averred 
liable  for  the  injury  thus  caused  to  her,  because,  as  was  alleged, 
irelessly,  negligently  and  improperly  allowed  certain  pf  its  rolling 
:  to  become  so  out  of  repair  and  unsafe,  and  so  carelessly,  negli- 
y,  and  unskillfully  operated,  managed  and  controlled  its  said 
)ad  and  the  appurtenances  thereto,  and  in  particular  a  certain 
•  train  of  cars  consisting  of  box  or  freight  cars,  drawn  by  a 
notive  upon  the  track  next  northerly  to  the  track  whereon  was 
rain  of  passenger  cars  in  which  the  said  plaintiflF,  Mary  B.  Mc- 
ey,  was,  that  the  said  plaintiff,  Mary  B.  McCaffrey,  without  any 
e  or  warning  to  her  given,  and  without  any  fault  or  negligence 
^r  part,  was  struck  upon  the  head  by  a  bolt,  bar,  or  other  piece  of 
or  steel,  coming  loose  and  separated  from  one  of  said  box  or 
ht  cars  (the  same  being  then  and  there  unsafe  and  out  of  re- 
."  The  plea  was  the  general  issue,  and  at  the  close  of  the  trial 
:ourt,  though  requested,  refused  to  direct  a  verdict  for  the  de- 
int.     This  refusal,  amongst  other  things,  is  here  assigned  for 

is  unquestionably  true,  as  in  substance  was  averred,  that  the 
idant  owed  to  Mrs.  McCaffrey  the  duty  to  see  to  it  that,  while 
vas  a  passenger  upon  its  train,  no  harm  would  come  to  her  through 
negligence  in  the  operation  or  management  of  its  railroad  or  of 
ippurtenances  thereto,  including  "the  certain  other  train  of  cars" 
red  to  in  the  above  extract  from  the  declaration.  But,  except  as 
ist  its  negligence  or  that  of  its  servants,  the  defendant  did  not,  by 
>ting  Mrs.  McCaffrey  as  a  passenger,  become  an  insurer  of  her 
y.  The  gravamen  of  her  complaint — ^the  gist  of  her  cause  of 
n — was  negligence.  She  necessarily  alleged  that  her  injury  was 
id  by  lack  of  due  care,  and  evidence  of  negligence,  or  of  some  fact 
rcumstance  justifying  the  assumption  of  its  existence,  was  there- 
indispensable.  The  burden  of  proof  in  all  such  cases  rests  at 
upon  the  plaintiff,  and,  even  in  the  case  of  a  passenger,  it  cannot 
lifted  to  the  defendant,  without  showing  that  the  injury  in  ques- 
was  caused  by  some  person  or  thing  connected  with  its  railroad 
Lisiness  of  transportation.  Hence  it  was  that  the  plaintiffs  in  the 
mt  case  endeavored  to  maintain  their  special  allegation  that  the 
^  which  struck  Mrs.  McCaffrey  had  come  "loose  and  separated" 
I  one  of  the  cars  of  a  passing  train,  and,  if  the  evidence  they  ad- 
d  had  been  sufficient  to  warrant  a  finding  that  such  was  the  fact, 
ing  more,  at  the  outset,  could  have  been  required  of  them,  for 
I  such  a  finding,  if  made,  a  presumption  of  negligence  would  have 
n,  which,  unless  and  until  rebutted,  would  have  been  conclusive. 
rn,  however,  the  learned  judge  was  asked  to  direct  a  verdict  for 
defendant,  the  taking  of  testimony  had  been  concluded,  and  the 
tion  then  presented  was  whether,  upon  all  the  evidence,  the 
itiffs'  hypothesis  as  to  the  source  of  the  offending  missile  could 
onably  be  adopted,  and  we  think  this  question  should  have  been 
itively  determined.  There  was  no  direct  testimony  as  to  where 
79  o.c.  A.— 15 


Digitized  by  VjOOQIC 


226  79  C.  C.  A.  REPORTS. 

it  came  from,  nor  was  there  any  proof  from  which,  in  our  opinion, 
nature  and  origin  could  be  legitimately  inferred.  The  evidence  on  1 
half  of  the  plaintiffs  was,  in  effect,  that  it  entered  through  an  op 
window  on  the  side  next  to  the  passing  freight  train,  that  it  was 
bolt  with  a  nut  on  the  end  of  it,  and  that  such  bolts  were  largely  u; 
in  constructing  ordinary  freight  cars ;  whilst,  on  the  other  hand.  th< 
was  evidence  tending  to  show  that  the  harm-inflicting  thing,  whate^ 
it  may  have  been,  was  thrown  through  an  open  window  on  the  ( 
posite  side  of  the  car,  by  some  one  of  several  boys,  who,  as  was  testifi 
were  pelting  the  train  as  it  went  by  them. 

Upon  this  state  of  the  proofs  the  defendant's  request  for  bind! 
instructions  should  not  have  been  denied.  Undoubtedly,  it  commo 
is  within  the  province  of  the  jury  to  decide  an  issue  as  to  negligei 
by  drawing  the  reasonable  inference  from  the  primary  facts.  I 
reasonable  inference  is  one  thing,  and  mere  guess  or  arbitrary  s 
mise  is  another  and  very  different  thing,  and  though  it  may  be  tl 
the  evidence  for  the  plaintiflFs,  if  alone  considered,  would  have  w 
ranted  a  suspicion  that  in  some  way  or  other  the  moving  freight  tr 
was  responsible  for  Mrs.  McCaffrey's  hurt,  yet  it  is  plain  that,  fr 
the  evidence  as  a  whole,  no  more  explicit  deduction  could  have  \h 
properly  made  than  that  the  missile  which  struck  her  came  either  fr 
that  train  or  from  one  of  the  boys  that  have  been  referred  to.  1 
jury,  however,  was  allowed  to  conjecture  that  it  came  from  the  tr* 
and  upon  that  conjecture  merely  to  base  the  further  finding,  also 
inferential,  though  a  legal,  one,  that  the  defendant  had  been  gui 
of  negligence. 

We  think  this  should  have  been   prevented  by  granting  the 
fendant's  request  for  a  directed  verdict,  and  therefore  the  judgment 
the   Circuit   Court   is   reversed. 


(149  Fed.  406.) 

MORRIS  V.  DUNBAR. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  3,  1907.) 

No.  47. 

Writ  of  Bbror— Final  Judgment. 

Defendant  filed  a  general  demurrer  to  plaint liTs  statement  or  decli 
tion,  which  demurrer  was  sustained  with  leave  to  the  piaintiflf  "to  disc 
tinue  on  payment  of  costs,"  but  it  did  not  appear  that  there  had  ever  b 
a  diseontinuanee,  or  that  defendant  had  ever  entered  judgment  agai 
plaintiff  prior  to  the  suing  out  of  the  writ  of  error.  Held,  that  the  or 
was  not  such  a  final  judgment  as  would  support  the  writ. 

[Ed.  Note. — For  eases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Erro 
465.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West 
District  of  Pennsylvania. 
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2.  Barton,  for  plaintiff  in  error. 

n  N.  Dunn  and  A.  S.  Moorhead,  for  defendant  in  error. 

ore  DALLAS   and  GRAY,  Circuit  Judges,  and  LANNING, 

ct  Judge. 

NNING,  District  Judge.  The  record  submitted  to  us  in  this 
shows  that  the  defendant  filed  a  general  demurrer  to  the  plain- 
statement,  or  declaration.  After  argument  of  the  demurrer,  as 
rs  by  the  opinion  brought  up  with  the  record,  the  court  concluded 
he  demurrer  should  be  sustained,  and  added  that  "the  plaintiff 
ave  leave  to  discontinue  on  payment  of , costs."  A  writ  of  error 
tes  only  on  a  record  in  which  a  final  judgment  has  been  entered, 
le  only  final  judgment  mat  could  have  been  entered  against  the 
iff  on  this  demurrer  was  a  judgment  nil  capiat,  or  its  equivalent, 
hbold's  Practice  (12th  Ed.)  934;  Tidd's  Practical  Forms  (8th 
250;  United  States  v.  Leverich  (D.  C.)  9  Fed.  481;  Gould  v. 
jville,  etc.,  R.  R.  Co.,  91  U.  S.  526,  527,  23  L.  Ed.  416 ;  Cole 
)oden,  18  N.  J.  Law,  15,  20.  It  is  a  common  practice,  however, 
a  demurrer  is  sustained,  to  enter  an  interlocutory  order  in  favor 
;  demurrant,  and  to  allow  the  defeated  party  an  opportunity  to 
1  or  to  plead  over.  Alley  v.  Nott,  111  U.  S.,  472,  474,  4  Sup.  Ct. 
JS  L.  Ed.  491.  In  this  case,  instead  of  allowing  the  plaintiff  to 
1  his  statement,  or  declaration,  the  court  stated  that  he  might 
itinue.  Whether  he  entered  an  order  of  discontinuance  does  not 
r.  Neither  does  it  appear  whether  the  defendant  has  entered  any 
nent  against  the  plaintiff. 

I  result  is  that  we  are  compelled  to  dismiss  the  writ  of  error.  But 
;  defendant  has  argued  only  the  points  presented  by  the  assign- 
of  errors,  and  has  not  moved  to  dismiss  the  writ,  no  costs  will  be 
ed. 


'ed.  40T.) 

In.  re  DIAMOND. 

(Circuit  Court  of  Appeals,  Second  Circuit     December  4,  1900.) 

No.  44. 

?KRUPTCY— Court  of  Bankruptcy— Power  to  Amend  Prior  Orders. 

A  court  of  bankruptcy  has  power  to  amend  an  order  of  discharge  at 

ly  time  before  the  proceedings  in  the  case  have  been  closed  provided  such 

nendment  will  not  affect  vested  rights. 

IE— Discharge— Partnership  Debts. 

Partnership  creditors  may  prove  their  claims  against  the  estate  of  a 

inkrupt  partner,  although  entitled  to  share  only  in  the  surplus  of  his 

itate  after  his  individual  creditors  have  been  paid,  and  where  their  debts 

ive  been  scheduled,  and  they  have  had  due  notice  of  the  proceedings,  the 

«nkrupt  is  entitled  to  a  discharge  from  such  debts  as  well  as  his  Indlvid- 

il  debts. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  $  778.J 
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Petition  to  Review  Order  of  the  District  Court  of  the  United  St 
for  the  Southern  District  of  New  York, 

This  cause  comes  here  upon  petition  to  review  an  order  made  by 
District  CJourt,  Southern  District  of  New  York,  amending  the  order  ol 
judication  and  petition  and  order  for  discharge,  so  as  to  discharge  the  t 
nipt  from  his  debts  as  member  of  a  partnership,  as  well  as  from  hi: 
dividual  debts.  The  original  schedule  enumerated  all  the  firm  creditorB, 
had  due  notice  of  all  proceedings. 

Sol.  J.  Frendenheim,  for  petitioner. 
E.  J.  Myers,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Juc 

PER  CURIAM.    The  amendments  were  such  as  the  District  C 
had  power  to  make,  and  the  case  seems  a  proper  one  for  the  grar 
of  the  relief  prayed  for.     See  In  re  Kaufman  (D.  C.)  136  Fed. 
in  the  conclusion  and  reasoning  of  which  we  fully  concur.    The 
tioning  creditor  contends  that  the  case  cited  was  erroneously  dec 
because  it  held  that  firm  creditors  might  present  their  claims  ag; 
the  individual  bankrupt,  whereas  this  court  in  Re  Janes,  133  Fed. 
67  C.  C.  A.  216  held  that  "such  proof  could  not  be  made."     Th 
a  misreading  of  our  decision  in  the  Janes  Case.     We  did  not 
that  such  claims  might  not  be  made — indeed  section  6f,  Bankr. 
July  1,  1898,  c.  641,  30  Stat.  547  [U.  S.  Comp.  St.  1901,  p.  3-^ 
evidently  contemplates  that  they  may  be  made — ^but  only  that  Ti 
creditors  of  a  partnership  and  creditors  of  an  individual  member  tl 
of  had  proved  their  claims,  they  should  not  all  share  alike  in  the 
vidual  estate,  that  the  individual  creditors  should  first  be  paid  fron 
individual  estate,  and  that  it  was  the  surplus  only,  if  any  there 
after  such  payment,  which  could  be  marshaled  for  distribution  tc 
firm  creditors. 

The  order  is  affirmed. 


(149  Fed.  408.) 

WELLS  &  RICHARDSON  CO.  v.  ABRAHAM  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  19, 1906.) 

No.  173. 

Injunction— Grounds— Inducing  Breach  op  Contracts. 

An  order  granting  a  preliminary  injunction  restraining  defendants 
inducing  complainant's  customers  to  violate  their  contracts  by  sell! 
proprietary  medicine  manufactured  by  complainant  to  defendants,  con 
to  the  terms  of  their  said  contracts,  considered,  and  affirmed. 
Wallace,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Ea! 
District  of  New  York. 

For  opinion  below,  see  146  Fed.  190. 

E.  E.  Wise,  for  appellants. 

F.  S.  Reed,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Juc 
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ER  CURIAM.  The  assignments  of  error  do  not  require  us  to  de- 
whether  the  terms  of  the  injunction  are  broader  than  the  case 
rants.  The  fifteenth  assignment  is  the  only  one  directed  to  the 
t,  and  does  not  specify  any  particulars  in  which  the  terms  are  too 
d.  For  reasons  stated  on  the  argument,  we  are  of  thie  opinion  that 
ire  not  authorized  to  pass  upon  the  question  of  jurisdiction  pre- 
^d. 

pon  the  principal  question  argued  we  are  not  convinced  of  the  un- 
idness  of  the  conclusions  of  Judge  Thomas  as  expressed  in  his 
ion  in  the  court  below,  and  see  no  reason  for  departing  from  our 
I  custom  not  to  formulate  an  extended  opinion  on  appeals  from 
rs  for  preliminary  injunctions  where  we  affirm  the  court  below, 
ss  we  disapprove  the  reasoning  of  its  opinion. 
le  order  is  affirmed. 

'ALLACE,  Circuit  Judge  (dissenting).  I  do  not  agree  with  the 
)rity  of  the  court  that  we  are  not  authorized  to  pass  upon  the 
tion  ©f  the  jurisdiction  of  the  court  below.  In  Boston  &  Maine 
road  Co.  v.  Gokey  (lately  decided  by  this  court)  149  Fed.  42,*  I 
:  given  the  reasons  why  I  think  the  court  should  no  longer  adhere 
;s  decisions  in  United  States  v.  Lee  Yen  Tai,  113  Fed.  465,  51  C. 
V.  299,  and  Fisheries  Co.  v.  Lennen,  130  Fed.  533,  65  C.  C.  A. 
I  think,  however,  that  the  bill  shows  a  case  in  which  the  requisite 
sdictional  amount  is  involved.  One  of  the  rights  sought  to  be 
ected  by  the  complainant  is  its  system  of  contracts,  which  is  al- 
d  to  be  of  the  value  of  more  than  $2,000,  and  the  bill  alleges  that 
acts  of  the.  defendant  which  are  complained  of  are  destructive 
eof. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit    December  4,  1906.) 
No.  1,550. 

kTENT»— It«VENTION— ABMATUBE    CORES. 

The  Reist  patent,  No.  508,637,  for  an  improvement  In  armature  cores 
iesigned  to  secure  ample  ventilation  by  the  use  of  metal  separators  be- 
tween  the  sections  of  lamlnse  of  which  the  core  is  built  up,  discloses 
merely  a  carrying  forward  of  the  idea  of  prior  devices  by  the  use  of  the 
?ame  means  changed  only  in  form  or  degree  which  did  not  involve  inven- 
tion ;  it  is  also  void  for  insufficiency  of  description  of  the  separators  in 
respect  to  their  thickness,  form,  and  composition  to  differentiate  them 
from  those  of  the  prior  art,  being  described  in  the  specification  merely  as 
'thin"  and  of  **metal." 

LME. 

When  the  novelty  of  an  invention  consists  in  the  dimensions  or  the 
material  of  the  new  thing  devised,  the  patentee  must  specify  the  par- 
ticular dimensions  or  the  particular  material  his  invention  contemplates. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  §§  133- 
135%.] 

ppeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
sion  of  the  Southern  District  of  Ohio, 
or  opinion  below,  see  146  Fed.  549. 

79  C.  C.  A.  64. 
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Thomas  F.  Sheridan  and  C.  V.  Edwards,  for  appellant 
W.  K.  Richardson,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Ju 

SEVERENS,  Circuit  Judge.  This  is  an  appeal  from  an  inter 
tory  decree  of  the  Circuit  Court  sustaining  certain  claims  of  a  p< 
awarding  a  perpetual  injunction,  and  ordering  a  reference  to  a 
ter  for  the  ascertainment  of  profits  and  damages.  The  patent  v 
is  the  basis  of  the  controversy  is  No.  508,637,  issued  to  H.  G.  Rei 
assignor  to  the  complainant,  November  14,  1893,  for  an  "improve 
in  the  construction  of  armature  cores"  in  dynamo  electric  macl 
The  bill  charged  the  defendant,  the  Bullock  Electric  Manufacti 
Company,  with  infringement.  The  answer  denied  that  Reist  wa 
first  inventor  of  the  devices  for  which  the  patent  was  granted,  av< 
the  anticipation  thereof  by  numerous  former  domestic  and  fo 
patents  and  earlier  publications  disclosing  the  supposed  inventic 
Reist,  and  also  denied  infringement.  In  his  specification  the  pat 
states  that  his  object  was  to  improve  the  construction  of  arm 
cores,  so  as  to  obtain  ample  ventilation  for  dissipating  the  heat  ger 
ed  therein  without  detriment  to  the  inductive  qualities  of  the  coi 

It  was  well  known  that  in  the  operation  of  such  machines,  heal 
generated  in  the  core  of  the  armature  by  eddies  of  the  magnetic 
in  parts  remote  from  the  conductor  whereby  a  waste  of  power  vn 
curred;  and  besides,  the  obstruction  thus  encountered  incited 
which  might  become  injurious  to  the  armature.  Other  f acton 
suggested  which  combined  to  create  heat  in  the  core,  but  that  mer 
ed  has  been  recognized  as  the  principal  one.  Naturally  this  difE 
was  most  serious  in  large  armatures  consisting  of  massive  collec 
of  iron.  The  core  of  the  patent  in  suit  is,  says  the  patentee,  to  be 
up  in  the  usual  manner  of  annular  iron  laminae  in  layers,  and  is 
ported  by  a  spider  having  arms  radiating  from  the  shaft,  but  in 
of  making  the  core  solid  from  end  to  end,  he  builds  it  up  in  sec 
or  bundles  of  laminae,  and  between  each  two  sections  he  intro( 
skeleton  separators  which  consist  of  "ribbed  castings,  riveted  or  c 
wise  suitably  fastened  to  the  side  of  one  of  the  laminae,  and  each  a 
ed  to  bear  against  the  outside  lamina  of  the  next  section."  In  an 
place,  he  states  that,  instead  of  the  ribbed  castings,  he  propos 
some  cases  to  make  the  separators  of  sheet  metal,  having  one  pc 
turned  up  at  right  angles  to  the  other,  which  latter  is  "riveted  or  c 
wise  secured  to"  the  outside  lamina  of  a  section,  while  the  ed| 
the  turned  up  portion  bears  against  the  outside  lamina  of  the 
section  as  in  the  first  instance.  These  separators,  in  one  form,  c( 
of  thin,  flat  plates  secured  to  the  lamina  by  rivets,  and  are  pro 
with  thin  ribs  extending  outwardly  to  the  outside  lamina  of  th 
jacent  section,  the  ribs  being  radial  to  the  centre  of  the  armature 
another  form  the  ribs  are  riveted  directly  on  the  lamina,  and  of  t 
selves  constitute  the  separators.  In  another  form  several  equidi 
ribs  are  assembled  on  a  skeleton  form  of  separator,  which  are  spe 
adapted  to  the  toothed,  or  Pacinotti,  style  of  armature ;  the  ribs  in 
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case  bearing  against  the  opposite  teeth  of  the  separated  sections.  The 
material  of  which  the  separators  shall  be  composed  is  "brass  or  other 
metal,  cast  in  the  shape  desired."  For  a  more  complete  understanding 
of  the  structure  it  seems  desirable  to  exhibit  the  drawings  (except  Fig. 
6,  which  is  unnecesary)  attached  to  the  specifications,  as  follows : 


riB-u 


Fig.  1  shows  the  separators  in  cross-section  of  the  armature.  C  is 
no  part  of  the  separator;  B  is  one  of  the  laminae;  A  is  the  flat  portion 
of  the  separator ;  and  a  is  one  of  the  ribs  set  up  upon  it.  Fig.  2  is 
a  face  view  showing  the  separated  sections  of  the  armature  and  the 
separators  in  place.  These  two  figures  illustrate  the  separators  when 
used  in  the  form  of  armature  wherein  the  periphery  is  entire,  and  on 
the  surface  of  which  the  conducting  wire  is  wound.  The  other  figures 
are  of  toothed,  or  Pacinotti,  style  of  armature  wherein  the  core  is  in 
regular  spaces  recessed  at  the  periphery,  and  so,  of  course,  the  rings 
or  laminae  of  which  it  is  composed.  The  wire  is  wound  in  the  spaces 
between  the  teeth.  In  all  the  figures,  b  shows  the  holes  in  which  the 
rivets  are  to  be  driven  to  attach  the  separators  to  the  laminae.  It  will 
be  observed  that  in  Figs.  4,  5,  and  7,  the  separators  consist  only  of  flat 
pieces  riveted  to  the  laminae.     And  it  will  be  noticed  also  that  in  Figs. 
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1  and  3  the  ribs  of  the  separators  extend  outwardly  to  the  periphery 
the  core,  in  both  forms  of  the  rings,  the  smooth  and  the  toothed  perij 
eries.    The  claims  which  it  is  alleged  are  infringed  are  these : 

*'(1)  A  laminated  armature  core  built  up  in  sections,  and  separators 
tacbed  to  tbe  lamina  between  two  consecutlTe  sections,  as  and  for  the  p 
pose  described. 

**(2)  In  an  armature  core  tbe  combination  with  sections  built  up  of  lamli 
of  separators  consisting  of  ribs  of  metal  between  said  sections,  and  in  c 
tact  with  adjacent  lamina  whereby  ventilating  space  is  afforded  between 
inner  and  outer  surfaces  of  said  core,  as  described." 

*'i4)  In  a  toothed  armature  core  built  up  of  laminated  sections,  separat 
consisting  of  ribs  extending  outwardly  from  the  teeth  on  one  of  said  8ecti< 
to  the  corresponding  teeth  on  the  adjacent  section,  whereby  said  sections  ; 
mutually  supported  and  air  passages  radial  to  the  center  of  said  core 
forded,  as  and  for  the  purpose  specified. 

**(5)  An  armature  core  consisting  of  lapiinse  arranged  side  by  side  and  s 
arators  attached  to  certain  of  the  lamina  to  form  a  ventilating  space  or  spa 
in  the  core. 

"(6)  An  armature  core  consisting  of  layers  of  laminae  built  up  in  sections 
bundles,  and  pronged  or  skeleton  separators  attached  to  an  outside  lamina 
each  of  said  sections,  whereby  ventilating  space  is  provided  between  adjac 
sections,  as  described." 

"(8)  In  an  armature  a  sheet  or  lamina  having  teeth  or  projections  for  the 
ception  of  the  armature  coils  or  armature  conductors,  and  metal  separat 
riveted  or  othen^ise  secured  thereto,  said  separators  extending  toward 
points  or  free  ends  of  said  teeth  or  projections." 

A  very  comprehensive,  and,  as  we  think,  extravagant,  interpretati 
is  put  upon  these  claims  by  the  complainant's  expert  in  laying  the  fot 
dation  for  his  comparison  with  earlier  structures.  It  is  stated  that  t 
invention  is  principally  intended  for  dynamo-electrical  machines 
which  the  armature  revolves  inside  the  stationary  magnetic  field.  I 
it  is  further  stated  that  it  is  also  applicable  if  the  machine  is  one 
which  the  field  is  the  revolving  member  and  the  armature  is  stationa: 
And  this  is  apparent.  But  it  will  conduce  to  clearness  to  discuss  t 
subject  by  reference  to  a  machine  organized  in  the  first  of  the  fon 
mentioned,  though  some  of  the  characteristics  of  separators  requir 
in  this  first  form  might  not  be  so  important  in  the  other,  a  circumstar 
resulting  from  the  fact  that  in  one  form  they  are  in  a  rapidly  rotati 
organization  while  in  the  other  that  body  is  stationary.  If  this  h 
been  an  original  invention,  first  devised  to  secure  ventilation  of  t 
armature  by  fixing  opien  spaces  in  its  organization  through  which  ci 
rents  of  air  could  be  carried,  it  must  have  been  admitted  that  it  c 
hibited  a  new  and  very  useful  device  to  supply  a  need  that  had  be 
recognized  in  the  art  as  a  serious  one.  But  it  was  not.  It  follow 
in  the  wake  of  numerous  patented  inventions  intended  to  meet  tl 
need,  and  the  defendant  contends  that  no  new  idea  is  shown  by  t 
Reist  patent,  but  only  the  mechanical  skill  which  one  conversant  wi 
the  subject,  and  with  what  had  already  been  pointed  out  as  means  i 
meeting  the  difficulty,  might  be  expected  to  supply.  It  is  contend 
that  Reist  discovered  no  new  principle  or  mode  of  operation  which 
represented  by  the  means  he  proposed,  and  that  the  means  which 
did  propose  effect  no  new  result,  but  are  the  equivalent  of  former  cc 
structions  operating  in  the  same  way,  more  skillfully  designed  perha; 
but  carrying  forward  an  old  idea  in  better  forms.    This  defense  mal< 
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;essary  to  find  out  what  had  already  been  discovered  and  known 
t  art  when  this  patentee  brought  out  his  method  of  constructing 
a  tors  in  armatures  to  effect  their  ventilation.  We  cannot  under- 
to  critically  analyze  and  exhibit  in  detail  all  the  former  construc- 
of  separators  shown  in  the  patents  found  in  the  record,  but  shall 
le  ourselves  to  a  few  which  seem  to  us  most  relevant  and  impor- 
though  there  are  many  others  in  the  record  which  illustrate  the 
al  idea  of  the  proper  method  of  providing  for  ventilating  the  ar- 
re ,  that  is,  by  separating  the  core  into  sections  and  putting  separa- 
»etween  them,  to  maintain  the  spaces  for  currents  of  air.  We  may 
ce  what  we  have  to  say  by  stating  that  the  necessity,  or  at  least 
reat  advantage,  of  ventilating  the  cores  of  armatures  had  been 
n  and  appreciated  several  years  before  Reist  gave  his  atten- 
:o  it,  and  that  the  method  of  doing  this  by  dividing  the  core  into 
[el  sections  and  interposing  between  them  separators  to  hold  them 
,  and  provide  space  for  the  circulation  of  air  in  the  body  of  the 
had  been  devised,  and  for  several  years  practiced,  in  the  manu- 
re of  such  machines. 

1881,  one  Brown  obtained  a  patent  for  improvements  in  arma- 
which  showed  them  built  up  of  sections  of  soft  iron  bars,  a 
3d  of  construction  since  superseded  by  the  use  of  thin  laminae  in- 
of  bars.  The  need  of  ventilation  was  the  same  as  in  the  later 
ruction.  For  the  purpose  of  securing  it,  Brown  employed  plates 
eet  metal,  such  as  Russian  sheet  iron,  secured  to  the  outer  bar  of 
section.  These  plates  were  provided  with  flanges  turned  up  at 
angles  from  each  edge  of  the  plate.  The  edges  of  the  flanges 
ot  bear  directly  upon  the  opposite  bar,  as  in  the  Reist  patent,  but 
cted  with  the  corresponding  edges  of  a  similar  plate  riveted  to  the 
site  bar.  These  plates  separated  the  sections  and  formed  an  air 
her.  The  sides  of  the  plates  were  radial  to  the  central  line  of  the 
ture.  Several  openings  were  made  in  the  flanges  on  both  sides 
e  plates  through  which  the  air  from  the  central  chamber  was 
n  through  the  armature,  some  of  it  passing  directly  through  the 
hery  and  part  sidewise  through  an  opening  in  the  bars,  and  thence 
hrough  the  radial  chamber.  And  in  his  third  claim,  he  includes 
plates  to  form,  as  he  says,  "an  air  chamber  which  communicates 
the  external  air,  whereby,  during  the  revolution  of  said  armature, 
ill  be  drawn  into  said  chamber  and  circulate  into  and  through  the 
>aces  of  the  bobbins  or  sections." 

November,  1883,  patent  No.  288,051  was  granted  to  Giles  for 
vention,  the  sole  purpose  of  which  was  to  provide  for  the  forma- 
of  air  spaces  in  the  core  of  armatures.  Instead  of  dividing  the 
lae  into  bundles  or  sections,  he  attached  separators  upon  "one  or 
*  sides  of  each  lamina  (he  calls  them  "rings")  "oblique  ribs  uni- 
ly  arranged  and  spaced,  and  inclining  away  from  the  direction  of 
irmature,"  a  feature  shown  in  other  patents,  evidently  designed 
cilitate  the  draft  of  air.  The  ribs  were  attached  to  the  "rings" 
extended  the  entire  width  of  them,  but  were  insulated  from  them 
prevent  electrical  currents  from  traversing  the  core."    All  his 
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claims  call  for  these  ribs  as  means  for  separating  the  rings  and  afl 
ing  ventilating  spaces. 

On  March  3,  1884,  R.  E.  B.  Crompton  obtained  a  patent  in  Eng 
for  an  invention  of  improvements  in  dynamo  electric  machines  v 
was  patented  also  in  Belgium  in  1885.  and  in  the  United  States  Ai 
7,  1888,  where  it  was  numbered  387,343.  He  states  that  the  objec 
his  invention  are,  referring  to  the  armature: 

*****  Third,  the  arranging  of  the  winding  and  Its  insulation  so  as 
low  of  the  free  access  of  a  ventilating  current  of  air  to  every  part  of  it 
face,  and  the  providing  this  ventilating  current  by  simple  means." 

His  preferred  form  of  armature  is  built  up  of  annular  rings  oi 
sheet  iron  mounted  on  the  dove-tailed  radial  spokes  of  the  spider, 
responding  dove-tails  are  made  in  the  inner  edges  of  the  laminae. 
2  shows  one  of  the  rings  (or  "laminae,"  or  "washers,"  as  the] 
indiscriminately  called  in  the  art)  of  the  Gramme  form  of  core. 


The  rings  are  composed  of  sections  arranged  in  parallel  form 
ventilating  spaces  between  the  sections.  In  building  up  the  arm? 
he  lays  the  rings  one  upon  another,  properly  insulated,  and  "at  re 
intervals  as  shown  at  g,  gl,  g2,  g3,  etc.,  the  washers  may  be  s] 
from  one  another  by  strips  of  material,  i,  i,  which  must  also  inj 
them  from  one  another  and  thus  leave  radial  ventilating  chann^ 
space."  He  says  "radial"  ventilating  channels  or  spaces.  Refe 
to  his  drawing  shows  that  the  separators  and  spaces  are  in  a  gc 
sense  radial,  but  not  quite  so,  for  they  are  turned  backward  s 
what  (having  regard  to  the  motion  of  the  armature  indicated  b 
arrow)  so  as  to  promote  the  exit  of  the  air,  as  in  other  construe 
heretofore  referred  to.  And,  he  adds  cautions  applicable  to  the 
ring  core  and  to  the  toothed  ring  core  to  so  construct  them  and 
the  winding  as  not  to  obstruct  the  ventilating  spaces.  At  this  ] 
we  remark  upon  a  matter  which  will  be  referred  to  later.  Ii 
drawings  Crompton  shows  in  Fig.  2  in  cross-section  a  smooth  arm 
and  the  spacing  ribs,  i,  i,  extending  to  its  periphery.  In  Fig. 
shows  a  toothed  armature,  but  the  spacing-ribs  are  not  shown, 
a  question  is  whether  in  the  latter  form  he  extends  the  ribs  alon, 
teeth.  Inasmuch  as  he  had  extended  them  in  the  smooth  for 
the  surface,  and  the  teeth  are  so  thin  and  fragile  as  to  require  a 
porting  separation  to  prevent  their  collapsing  into  the  ventilating  s 
and  no  other  way  of  preventing  it  is  suggested,  we  think  it  is  a  re 
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le  supposition  that  he  extended  the  separators  back  of  the  teeth  to 
I  periphery  of  the  armature.  He  could  not  preserve  the  air  space 
thout  resorting  to  some  such  expedient.  In  claim  3  he  takes  in  the 
)arators,  called  "spacing  pieces,"  as  follows: 

(3)  In  an  armature  for  a  dynaino-electrlc  machine,  the  combination  of  a  de- 
hable  spindle  with  radial  bars  and  iron  disks  arranged  with  spacing-pieces 
i  radial  ventilating  passages,  substantially  as  set  forth." 

It  is  to  be  observed  that  it  is  not  here  stated  of  what  kind  of  mate- 
1  his  separators  are  composed.  In  the  specification  he  terms  them 
rips  of  material"  and,  as  just  noted,  in  his  claim,  ''spacing  pieces." 
It  it  is  apparent  that  any  kind  of  insulating  material  sufficiently  rigid 
maintain  the  separation  would  meet  the  requirements.  We  say 
isulating  material"  because  the  patentee  takes  pains  throughout  to 
'  stress  upon  the  insulation  of  the  rings. 

A  later  patent  to  R.  L.  Cohen,  No.  397,340,  was  granted  February 
1889,  the  object  of  which  was  to  so  build  up  the  armature  "that 
iple  opportunity  will  be  afforded  for  the  perfect  ventilation  of  the 
mature  during  the  working  of  the  machine."  In  this  the  armature 
IS  divided  into  sections,  at  one  end  of  which  were  plates  extending 
the  periphery  of  the  core.  On  these  plates  were  projected  "lugs" 
they  are  called  in  one  place,  or  "distance  pieces"  as  they  are  else- 
lere  called,  or  "spacing  pieces"  as  designated  in  the  claims,  bear- 
l  against-  the  opposite  section  and  providing  the  ventilating  spaces. 
g,  3  shows  one  of  these  plates  with  the  spacing  pieces,  a,  a,  projected 
ireon. 

iTd.d 


Two  features  of  these  spacing  pieces  may  be  noticed  here.  They 
t  radial  to  the  center  of  the  armature,  and  they  are  uniformly  set 
th  their  wider  dimension  in  the  line  of  the  current  of  air  plainly  in- 
rating  that  the  patentee  had  in  mind  the  idea  of  so  constructing  his 
acing  pieces  as  that  they  should  economize  room  for  the  current  of 
'  in  the  ventilating  spaces.     Claim  1  in  this  is  as  follows: 

'(1)  The  combination  of  the  shaft  of  an  armature  with  the  shell  comprising 
How  bobbins  and  interposed  spacing-pieces,  each  hollow  bobbin  consisting 
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of  opposite  end  disks  and  an  interix)sed  tubular  shell,  all  substantially 
qiecified.*' 

In  a  later  patent  to  Cohen,  of  March  11,  1890,  he  converts  1 
"wings  or  lugs"  in  each  radial  line  into  one  wing  extending  acn 
the  width  of  the  rings.  In  other  respects  the  organization  of  i 
armature  exhibited  in  the  Cohen  patents  is  unlike  the  forms  in 
other  patents  to  which  we  have  referred;  but  the  difference  does  i 
materially  affect  the  particular  purpose  common  to  all  these  constr 
tions  in  the  provision  of  ventilating  spaces,  which  we  are  now  o 
sidering. 

The  new  thing  which  Reist  claims  to  have  invented  is  his  separate 
and  the  question  is  whether  he  made  any  advancement  beyond 
former  art  which  partakes  of  the  quality  of  invention.  And  if 
did  in  what  did  it  consist?  Separators  in  a  considerable  variety 
forms  had,  as  we  have  seen,  already  been  provided.  There  was  no 
ing  new  in  this  general  fact.  Their  purpose  in  such  machines  \ 
understood.  The  principles  and  method  of  construction  had  b< 
illustrated  and  were  well  known.  If  he  could  develop  some  new  pi 
ciple  or  some  new  means  having  the  qualities  of  originality  and  util 
he  might,  if  the  sources  of  his  new  light  were  obscure  and  requi 
more  than  the  intuition  and  skill  of  those  in  the  practice  of  the  art 
discover  or  recognize  them,  be  entitled  to  a  patent.  But,  if  he  \ 
in  the  beaten  path  and  saw  only  how  the  means  already  known  j 
practiced  could  be  improved  in  detail,  such  as  by  changfing  the  foi 
extending  the  size,  carrying  the  same  thought  into  another  part  of 
same  structure  with  no  change  in  the  character  of  its  function  th( 
or  in  any  like  case  which  does  not  display  something  extraordina 
something  beyond  the  sphere  of  the  common  intelligence  of  those  c 
versant  with  the  art,  such  exercise  of  skill  would  not  be  inventi 
Referring  to  his  claims,  it  would  seem  as  if  Reist  considered  himi 
the  originator  of  the  idea  of  using  separators  as  a  device  for  the  d; 
sion  of  a  solid  armature  and  transmitting  the  air  between  the  sectic 
But  we  have  seen  how  far  this  was  from  the  fact.  It  had  for  a  nt 
ber  of  years  been  embodied  in  various  forms  and  put  into  practi 
use.  He  simply  changed  the  form  of  such  separators  and  attacl 
them  to  one  of  the  outside  lamina  of  the  sections.  By  this  attachm 
before  using  those  parts  in  building  the  armature,  he  made  them 
tegral  as  they  were  in  Cohen's  patent,  and  in  Giles',  and  in  the  s 
earlier  patent  to  Brown.  As  has  been  already  shown,  in  some  of 
previous  structures  the  separators  were  attached  to  the  sections; 
others  they  were  not,  and  the  clamping  of  the  sections  together  see 
to  have  been  relied  upon  for  holding  the  separators  in  place.  A 
indeed,  there  could  be  no  invention  in  making  such  attachment 
something,  if  it  seemed  necessary  to  maintain  the  separators  in  p< 
tion,  and  prevent  their  flying  out  in  the  rotation  of  the  armature ;  2 
what  mode  of  attachment  could  be  more  obvious  than  securing  it 
the  laminae  with  which  it  was  in  contact  in  former  constructions? 

It  is  contended  that  there  is  an  advantage  in  Reist's  conception 
making  the  strips  and  spaces  radial  to  the  center  of  the  armatt 
Whether  there  is  any  advantage  in  an  adherence  to  that  form  we  c 
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not  say.    It  would  seem  so.    If  there  is,  it  was  so  formed  in  Cromp- 
ton's  patent,  and  such  was  the  form  in  Cohen's  and  in  others.     Bui 
the  principal  novel  feature  which  Reist  contemplated  was  that  his 
separators  should  be  thin;  the  object  being  to  obstruct  as  little  as  pos- 
sible the  ventilating  spaces.     It  seems  hardly  possible  to  say  that  tnere 
could  have  been  any  invention  in  this  even  if  Reist  was  the  first  to 
advance  in  set  form  such  an  idea.     Every  electrician  would  appreciate 
that  it  was  desirable  to  use  as  little  inert  material  as  might  be,  as  well 
as  that  what  was  used  should  be  put  in  the  line  of  the  current  of  air, 
and  not  cross-wise  of  it.     This  Crompton  did  to  make  his  "radial  ven- 
tilating spaces"  and  it  was  what  Cohen  did  in  both  his  patents  when 
he  set  the  sides  of  his  spacing  pieces  in  the  direction  of  the  air  current. 
But  Reist  does  not  state  how  thin  his  separators  shall  be,  nor  how  far 
they  shall  project  toward  the  opposite  section.     If  it  be  answered  that 
he  leaves  these  things  to  the  judgment  of  the  builder,  the  result  would 
be  that  he  appreciated  that  the  builder  would  be  competent  to  deter- 
mine what  would  be  the  right  dimensions  for  properly  ventilating  the 
armature,  and  this  had  been  the  only  problem,  if  we  call  it  such,  that 
Reist  himself  had  before  him,  for  the  state  of  the  art  was  already  ad- 
vanced to  that  question.     Supposing  the  artisan  to  take  up  the  work 
of  building  an  armature  and  using  Reist's  separators  having  ribs  set 
up  on  a  base  attached  to  a  lamina,  how  far  shall  they  project?    And 
of  what  thickness  shall  they  be?    Any  intelligent  person  would  say 
that  these  dimensions  should  be  in  proportion  to  the  size  of  the  arma- 
ture, the  bulk  of  the  material  to  be  ventilated.    And  so  what  ^Vould 
be  thin  in  a  large  armature  would  be  thick  in  a  small  one.    Thus  it 
is  a  question  of  degree.     Or  suppose  the  artisan  wishes  to  construct 
a  ventilated  armature,  and  does  not  care  to  use  Reist's  separators,  how 
shall  he  know  in  what  manner  he  shall  avoid  the  Reist  patent?    How 
thin  must  his  separators  be  to  do  this  ?    Or  suppose  a  purchaser  wishes 
to  buy  one.     He  must  look  out  for  the  patent.     By  what  test  or  com- 
parison shall  he  be  glided?    These  inquiries  enforce  the  rule  that  the 
patentee  must  describe  with  sufficient  certainty  the  particulars  of  his 
invention  so  that  the  artisan  and  the  public  may  know  the  character 
and  limits  of  it,  and  how  it  is  to  be  distinguished  from  others  which 
the  one  may  make,  or  the  other  purchase,  in  safety.     Again  some  of 
the  forms  which  Reist  suggests  as  embodyitfg  his  invention  consist 
only  of  a  flat  member  lying  on  the  face  of  the  lamina.     It  must  be 
obvious  that  in  such  case  it  must  be  thicker  than  in  case  he  forms  a 
rib  or  lug  upon  it.    For  ventilation  could  not  be  adequately  secured 
without  a  considerable  thickness  of  his  flat  separator.     The  same  con- 
ditions in  respect  to  the  thickness  of  his  separator  would  exist  as  in  the 
Crompton  patent,  and  in  both  cases  the  same  question  would  arise, 
how  tiiick  shall  the  separator  be?    And,  if  in  Crompton's  case  that 
question  is  left  to  the  judgment  of  the  builder,  so  it  is  in  Reist's,  and 
it  follows  that  the  latter  has  taken  no  forward  step  whatever.    This 
feature  of  the  indefiniteness  of  description  was  adverted  to  by  the 
Chief  Justice  in  delivering  the  opinion  of  the  court  in  Guidet  v.  Brook- 
lyn, 105  U.  S.  650,  26  L.  Ed.  1106,  and  influenced  the  decision.    The 
patent  was  for  an  improved  stone  pavement.     In  earlier  practice  the 
blocks  had  been  comparatively  smooth  but  slightly  rough  on  the  sides, 
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and  when  put  in  place  their  upper  edges  were  too  near  together 
afford  sufficient  holding  for  the  caulks  of  the  shoes  of  draft  hors 
used  on  the  road,  and  strips  of  wood  or  stone  had  been  put  in  t 
spaces  or  the  edges  of  the  blocks  were  chamfered.  The  patentee  spe< 
fied  that  the  blocks  he  proposed  should  be  sufficiently  rough  to  he 
them  in  composition  sufficiently  far  apart  to  give  the  proper  spa 
between  their  edges,  and  so  to  relieve  the  objection.  But  the  cou 
referring  to  (among  other  things)  the  fact  that  the  patentee  did  r 
specify  any  degree  of  roughness,  held  that  he  had  only  carried  c 
an  old  idea  making  a  change,  not  definitely  indicated,  in  degree  on 
and  that  the  patent  could  not  be  sustained.  The  case  of  Preston 
Manard,  116  U.  S.  661,  6  Sup.  Ct.  695,  29  L.  Ed.  763,  is  of  still  mc 
direct  application  to  this  feature  of  the  patent.  The  patent  was  f 
an  improved  fountain  hose-carriage.  The  new  element  brought  ir 
combination  with  old  elements  was  "a  reel  of  large  dimensions  to 
low  the  water  to  pass  through  the  hose  when  partially  wound  thereoi 
Mr.  Justice  Gray,  in  the  opinion,  said: 

"The  requisite  diameter  of  the  reel,  and  its  proportion  to  the  size  of  1 
hose,  are  not  defined  in  the  specification,  but  are  left  to  be  ascertained  by  ( 
|)eriment,  or  from  general  knowledge.  If  the  patentee  had  discovered  ai 
thing  new  In  the  size  or  proportions  of  the  reel,  requisite  to  allow  the  wa 
to  flow  through  the  hose,  he  should  have  described  it  with  such  precision 
to  enable  others  to  construct  the  apparatus." 

It  was  reasonable  to  suppose  that  a  large  reel  would  carry  a  h( 
giving  a  more  direct  passage  for  the  water,  than  one  with  narrov 
convolutions,  but  the  improvement  was  only  in  the  form  and  size  of  1 
reel,  and  there  was  no  specification  of  the  size  except  that  it  should 
large.  And  the  very  gist  of  Reist's  invention  was  in  the  dimensic 
of  his  separators. 

In  Howard  v.  Detroit  Stove  Works,  150  U.  S.  168,  14  Sup.  Ct.  < 
37  L.  Ed.  1039,  the  patent  was  for  an  improvement  in  stoves.  T 
novel  feature  of  it  was  a  flange  cast  or  riveted  upon  the  inside  of  1 
lower  end  of  the  fire  pot.  This  flange  formed  the  support  of  I 
grate.  This  part  of  the  fire  pot  was  exposed  to  undue  expansion 
reason  of  excessive  heat  at  that  place.  Stoves  had  formerly  been  c( 
structed  with  a  flange  on  the  inside  of  the  upper  edge  of  the  ash-bas 
just  under  the  fire  pot,  and  the  grate  rested  upon  this.  The  paten 
conceived  that  it  would  be  an  advantage  to  put  the  flange  at  the  b 
tom  of  the  fire  pot  and  make  it  so  wide  as  to  gather  the  ashes  there,  a 
thereby  minimize  the  heat  in  that  part  of  the  fire  pot.  And  he  c 
tained  a  patent  embodying  that  idea.  But,  though  he  described  1 
flange  and  the  purpose  of  it,  he  failed  to  state  what  the  inward  proj< 
tion  of  it  should  be.  For  this  reason  the  patent  was  held  void.  It  v 
also  held  that  the  transferring  the  flange  from  the  ash-basin  to  the  f 
pot  did  not  involve  invention.  And  see,  also,  the  Incandescent  Lai 
Patent,  159  U.  S.  465,  16  Sup.  Ct.  75,  40  L.  Ed.  221.  These  ca; 
would  seem  to  lead  to  the  conclusion  that  the  description  of  the  sepa: 
tors  in  this  patent  is  insufficient,  and  not  in  compliance  with  the 
quirements  of  the  statute ;  and,  if  so,  the  patent  is  void. 

But  there  are  other  considerations  leading  to  the  same  result,  whi 
we  think  should  be  stated.    In  none  of  the  claims  of  the  patent  in  s 
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is  it  stated  whether  the  separators  are  to  be  of  the  form  of  a  flat  spa- 
cing piece  lying  against  the  lamina  or  of  such  a  piece  with  a  flange  or 
rib  upon  it,  and  either  would  answer  the  calls  of  the  claims.  And 
some  of  the  forms  in  earlier  patents  would  answer  just  as  well.  In 
some  of  the  forms  of  Reist's  separators  there  is  a  web  or  skeleton  form 
the  function  of  which  is  to  hold  the  ribs  in  proper  relation  to  each 
other.  But  the  flat  sheet  metal  plate  in  the  Brown  patent  attached  to 
the  side  of  the  section  performed  that  function.  In  Cohen's,  a  disk  in 
the  same  form  as  the  core  of  the  armature  held  the  distance  pieces  in 
place.  And  as  we  understand  the  patent  of  Giles,  his  "ribs"  were  at- 
tached to  the  lamina.  For  he  says  his  "rings"  were  provided  with 
"ribs."  And  in  two  of  these  patents  the  lamina  performed  the  func- 
tion of  the  web  in  holding  the  separators  in  place  and  therefore  were 
the  equivalents  of  a  web.  And  in  Cohen's  the  web  to  which  the  separa- 
tors were  attached  consisted  of  a  disk.  But  Reist  makes  no  claim 
which  includes  the  feature  of  a  web  unless  it  be  in  the  projection  of  the 
separators  upon  the  teeth  of  a  Pacinotti  armature,  a  matter  we  shall 
consider  presently. 

The  eighth  claim  of  the  patent  is  for  separators  in  a  toothed  arma- 
ture extending  upon  the  teeth  and  attached  thereto,  and  this,  it  is  con- 
tended, is  a  particularly  advantageous  feature.  Referring  again  to  the 
specification,  we  find  it  stated  that  the  object  of  this  construction  is  to 
hold  the  teeth  of  the  opposite  laminae  apart  and  prevent  their  collapsing 
into  the  ventilating  channel  when  the  sections  of  the  armature  are 
clamped  and  pressed  tightly  together.  But,  having  understood  the 
need  of  air  channels  between  the  sections,  and  having  adopted  a  scheme 
of  separators  to  maintain  the  spaces,  which  separators  extended  to  the 
periphery  of  the  entire  rings  of  the  Gramme  form  and  used  the  same 
device  in  the  body  or  entire  portion  of  the  rings,  there  could  be  no  in- 
vention in  extending  the  same  scheme  to  accomplish  an  identical  pur- 
pose in  respect  to  the  teeth  in  the  other  form.  It  is  as  plain  a  case 
as  can  be  for  the  application  of  the  rule  laid  down  in  Smith  v.  Nichols^ 
21  Wall.  112,  22  L.  Ed.  566,  and  followed  in  many  subsequent  cases 
by  the  Supreme  Court,  and  in  several  cases  by  this  court.  That  rule, 
as  applied  to  the  facts  of  this  case,  is  that  the  mere  carrying  forward  a 
new  or  more  extended  application  of  the  original  thought,  is  not  such 
invention  as  will  sustain  a  patent. 

An  apposite  case  among  our  own  decisions  is  Soehner  v.  Favorite 
Stove  &  Range  Co.,  84  Fed.  182,  28  C.  C.  A.  317,  where  it  was  held 
that,  it  having  been  ascertained  that  an  advantageous  form  in  which  to 
build  the  sides  of  a  stove  was  to  make  them  curved  in  along  the  upper 
and  lower  borders  so  as  to  enlarge  the  oven  space,  there  was  no  inven- 
tion in  extending  a  similar  form  to  the  vertical  flues  in  the  rear  end  of 
the  stove  to  accomplish  a  like  purpose  of  enlarging  the  flues.  And  in 
American  Carriage  Co.  v.  Wyeth,  139  Fed.  389,  71  C.  C.  A.  485,  488, 
we  held  that  the  prolongation  of  a  flanged  strip  of  metal,  which  had 
been  used  to  connect  and  hold  in  place  the  knees  of  a  sleigh  with  the 
rave,  so  as  to  connect  and  hold  in  place  the  knee  and  the  runner  was 
not  invention,  citing  L.  Schreiber  &  Son  v.  Grimm,  72  Fed.  671,  1^ 
C.  C  A.  67,  and  Dunbar  v.  Myers,  94  U.  S.  187,  24  L.  Ed.  34. 
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While  the  specification  of  the  patent  in  suit  states  that  the  separator 
must  be  of  metal  and  expresses  a  preference  for  brass  castings,  there 
is  no  limitation  to  any  kind  of  metal  in  any  of  the  claims,  and  in  the 
first,  fourth,  fifth,  and  sixth  claims,  the  separators  are  not  required  to 
be  of  metal,  while  in  the  second  and  eighth  they  are.    And  if  some 
kind  of  metal  is  required,  it  is  not  stated  in  these  claims  what  kind 
it  shall  be;  whether  it  should  be  a  kind  which  shall  insulate  the  op- 
posite laminae,  or  be  of  a  kind  which  shall  have  conductivity  for  the 
magnetic  current.     In  some  of  the  previous  patents  the  material  of  the 
separators  is  not  stated.     In  others  it  is  stated  to  be  of  metal,  and  in 
one,  of  hard  rubber.     If  the  purpose  of  Reist  was  to  introduce  some 
kind  of  metal  which  had  not  been  used  before,  as  a  good  medium  for 
the  movement  of  the  magnetic  flux,  or  for  insulation,  or  for  any  other 
purpose,  he  should  have  stated  what  it  was.    In  the  absence  of  any  at- 
tempt to  do  this,  we  incline  to  think  that  he  thought  of  metal  for  the 
material  because  of  its  greater  strength  and  rigidity  in  proportion  to 
the  space  it  would  occupy.    But  it  is  not  material  since  he  proposes  no 
special  kind  of  metal  which  would  distinguish  his  own  from  former 
constructions.    Another  rule  which  has  been  only  suggested  thus  far 
by  the  recital  of  the  facts  may  now  be  formally  stated.     Among  the 
facts  it  appears  that  all  the  features  of  the  means  proposed  by  Reist 
were  to  be  found  in  earlier  patents  and  that  what  he  did  was  no  more 
than  selecting  from  them  parts  which  in  his  combinations  performed 
essentially  the  same  functions  as  they  did  in  the  organizations  from 
which  they  had  been  taken.     We  have  often  held  that  there  is  no  in- 
vention in  this,  and  such  is  the  rule  recognized  by  the  Supreme  Court 
We  refer  to  a  few  of  our  own  decisions :     Goodyear  Tire  &  Rubber 
Co.  V.  Rubber  Tire  Wheel  Co.,  116  Fed.  363,  369,  53  C.  C.  A.  583; 
Burnham  v.  Union  Mfg.  Co.,  110  Fed.  765,  770,  49  C.  C.  A.  163;  Over- 
weight Counterbalance  Elevator  Co.  v.  Henry  Voght  Machine  Co., 
102  Fed.  957,  761,  43  C.  C.  A.  80;  Campbell  Printing  Press  &  llig. 
Co.  V.  Duplex  Printing  Press  Co.,  101  Fed.  282,  294,  41  C.  C.  A.  351. 
There  is  a  recognized  exception  to  this  rule,  or  rather  counterpart  of 
it,  when  in  the  new  combination  a  new  mode  of  operation  is  effected 
which  produces  an  original  result,  as  we  said  in  Dowagiac  Mfg.  Co.  v. 
Superior  Drill  Co.,  115  Fed.  886,  901,  53  C.  C.  A.  36.     But  this  must 
be  something  novel  in  principle,  and  not  a  combination  operating  upon 
a  principle  which  was  common  to  the  old  machines  from  which  the 
elements  were  taken,  as  in  the  case  at  bar. 

For  the  reasons  stated,  we  are  of  the  opinion  that  there  was  no  pat- 
entable invention  in  the  Reist  patent.  We  admit  that  it  exhibits  a 
good,  a  skillful,  and  perhaps  a  more  useful  piece  of  workmanshij)  than 
had  before  been  attained.  But  it  is  in  substance  only  an  illustration  of 
the  principles  discovered  and  applied  by  his  predecessors  by  means 
the  same  as,  or  equivalent  to,  his  own.  It  is  stated  and  pressed  upon 
our  attention  that  separators  like  his  have  gone  into  extensive  public 
use.  But  it  is  easy  to  see  how  this  might  happen  without  attributing  to 
the  patent  anything  new  in  principle.  A  thing  or  a  combination  of  co- 
operating parts  may  be  invented  and  the  original  embodiment  of  it  be 
shown  in  a  crude  and  imperfect  form.    The  skill  of  the  trained  work- 
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man  will  develop  the  idea  of  the  inventor  in  more  refined,  more  delicate 
and  more  exactly  suitable  forms  than  the  original.  He  may  cut  away 
needless  bulk,  he  may  increase  the  size  of  parts,  he  may  make  them 
stronger,  if  need  be,  by  the  substitution  of  one  familiar  material  for  an- 
other, make  them  lighter  or  heavier,  he  may  divide  one  part  into  two, 
or  combine  two  in  one,  or  make  any  other  transformation  of  details,  so 
long  as  he  is  pursuing  and  working  out  the  original  discovery  or  inven- 
tion by  the  exercise  of  the  insight,  good  judgment,  and  expertness  which 
he  is  expected  to  possess  and  apply.  And  this  improvement  may  go 
on  so  long  as  any  improvement  in  bringing  the  means  already  supplied 
to  greater  perfection  can  be  made,  and  yet  it  continues  to  be  only  an 
embodiment  of  the  primal  idea.  In  all  the  useful  arts  such  improve- 
ment as  this  is  being  continually  carried  forward.  It  is  easy  to  under- 
stand that  purchasers  should  prefer  and  insist  on  having  the  article, 
especially  if  it  be  a  machine,  in  its  best  form,  and  the  latest  improve- 
ment would  be  likely  to  measurably  supersede  the  older  one.  Another 
thing  which  affects  the  value  of  the  presumption  arising  from  the  gen- 
eral acceptance  and  use  of  a  thing  is  that  in  modem  usages  of  trade 
such  articles  are  often  pressed  upon  the  attention  of  purchasers  in- 
stead of  being  chosen.  And  in  many  instances  an  article  gets  into 
general  use  from  being  pushed  upon  the  market  by  energetic  tradesmen 
with  strong  financial  backing.  No  doubt  the  presumption  still  ob- 
tains, but  it  does  not  and  for  that  matter  never  did,  have  a  controlling 
influence,  unless  the  question  of  invention  hangs  in  doubt.  And  our 
impressions  of  the  present  case  are  such  that  we  do  not  invoke  the  pre- 
sumption as  a  helping  factor. 

But,  if  we  were  to  hold  the  patent  valid,  it  must  be  because  of  his 
adaptation  of  the  separators  for  attachment  to  the  adjacent  laminae  for 
the  puipose  of  securing  them  in  place.  In  his  description  he  enforces 
Ais  point,  and  in  all  the  drawings  which  indicate  the  manner  of  as- 
sociating the  separators  with  the  laminae,  holes  are  shown  for  the  riv- 
eting. And  in  the  form  of  separator  wherein  he  proposes  to  turn  up  a 
part  of  the  separator  to  constitute  a  rib,  it  would  seem  to  be  neces- 
sary that  the  part  lying  against  the  lamina  would  be  secured  to  it, 
m  order  to  hold  the  ribs  in  proper  position.  In  his  directions  for 
building  the  armature,  he  says:  "A  suitable  number  of  laminae  are 
bundled  together  in  sections,  and  a  lamina  provided  with  separators, 
as  shown  added  thereto ;"  which  indicates  that  the  attachment  has  al- 
ready been  formed.  It  is  true  that  in  his  second  claim  there  is  no  re- 
quirement that  the  separator  shall  be  attached  to  the  lamina.  But  in 
others  there  is,  which  indicates  an  intended  distinction.  And  a  ques- 
tion might  arise  whether  this  claim  is  not  broader  than  his  invention, 
if  the  method  of  attachment  is  to  be  regarded  as  the  substance  of  the 
invention  as  we  are  now  supposing.  But  the  defendant  does  not  adopt 
this  special  feature  which  we  are  now  crediting  to  the  Reist  patent.  Its 
separators  are  not  attached  to  the  laminae,  but  in  that  one  of  its  forms 
which  most  resembles  Reist's,  depends  upon  a  dove-tailed  connection 
with  the  arms  of  the  spider  to  prevent  their  being  thrown  out  by  cen- 
trifugal force  during  the  rotation  of  the  armature,  a  method  of  con- 
necting the  body  of  the  core  with  the  spider  previously  in  use.    The 
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defendant  connects  sections  of  the  ribs  together  by  a  web  to  keep  t 
in  proper  distances  apart     But  this  was  accomplished  in  a  simOar 
in  the  structures  of  older  patents,  not  probably  by  a  web  so  thin. 
as  the  complainant  does  not  limit  the  thickness  of  the  web,  we 
dismiss  that  subject  from  further  consideration,  with  the  added  ren 
that  the  web  used  in  their  separators  by  the  respective  parties  u 
we  gather  from  the  record,  of  substantially  different  thickness, 
other  form  of  the  defendant's  separator  consists  of  a  triangular  bai 
tached  to  the  lamina  by  raising  fingers  cut  into  the  body  of  the  lar 
on  opposite  sides  of  the  bar  and  after  the  bar  is  inserted  between  t 
fingers,  pressed  down  upon  the  outer  surfaces  of  the  bar;  its  other 
resting  upon  the  lamina.  This  triangular  bar  has  no  adaptation  for  < 
attachment  to  the  lamina  as  would  prevent  it  from  being  thrown 
by  centrifugal  force,  for  the  thin  strips  of  fingers  of  the  lamina  w 
have  little  griping  force  of  their  own  and  the  security  of  the  bars  f 
longitudinal  displacement  would  depend  rather  on  the  compressioj 
the  sections  in  clamping  them  together  to  form  the  core,  than  on 
capacity  of  the  fingers.    We  do  not  think  that  this  can  be  the  att 
ment  intended  by  the  Reist  patent,  which  seems  to  require  a  more  i 
gral  union,  one  which  would  of  itself  prevent  the  slipping  out  of 
separator.    The  separator  has  little  or  no  resemblance  to  that  of 
patent  unless  it  be  to  that  fonn  consisting  of  a  flat  bar  thick  enc 
to  give  the  requisite  spacing  and  that  was  the  form  of  rib  shown  ir 
Giles  patent.     The  complainant's  expert  argues,  curiously  enough, 
this  form  of  defendant's  separator  infringes  the  Reist  invention 
withstanding  it  is  too  bulky.     But  he  differentiates  Reist's  separa 
from  the  earlier  ones  on  that  very  ground.     And.  in  fine,  when 
separator  of  the  defendant  is  brought  into  combination  with  the  Ian 
it   constitutes   a   substantially    different    combination    from   anytl 
shown  by  the  patent  in  suit,  if  it  be  conceded  that  the  separators  oi 
latter  differ  substantially  from  those  in  earlier  patents  by  reason  of 
attachment  to  the  lamina.    We  are  therefore  of  opinion  that,  if  the 
troversy  were  brought  to  a  question  of  infringement,  the  defends 
form  herein  first  considered  does  not  infringe,  and  we  are  strong!} 
clined  to  think  that  the  second  does  not. 

The  decree  of  the  court  will  be  reversed,  with  direction  to  dismiss 
bill,  with  costs. 
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CLEMENT  V.  UNITED  STATES. 


(Circuit  Court  of  Appeals,  Eighth  Circuit    November  12,  lOOa) 

No.  2,377. 

RAND  JuBT— Selection— Federal  Coubts— "Judicial  District." 

Act  Cong.  May  11,  1858,  c.  31  (11  Stat  285),  created  the  state  of  Min- 
nesota into  one  federal  Judicial  district  and  Act  March  3,  1859,  c.  76 
(11  Stat  402  [U.  S.  Comp.  St  1901,  pp.  316,  446]),  provided  for  the  hold- 
Uig  of  terms  of  court  hi  three  different  cities.  Act  April  26,  1890,  c.  167. 
f  1,  26  Stat  72  [U.  S.  Comp.  St  1901,  p.  374],  declared  that,  for  the  purpose 
of  holding  terms  of  court,  the  district  of  Minnesota  was  divided  into  six 
divisions,  and  section  6  that  grand  and  petit  Juries  should  be  summoned 
for  each  of  the  terms  of  such  court,  and  the  petit  Jury  should  be  competent 
to  sit  and  act  as  such  Jury  in  either  the  Circuit  or  District  Court  at 
such  terms.  Act  Cong.  July  12,  1894,  c.  132  (28  Stat  102  [U.  S.  Comp.  St 
1901,  p.  376]),  provided  that  all  criminal  proceedings  instituted  for  the 
trial  of  offenses  against  the  laws  of  the  United  States  arising  in  the  dis- 
trict of  Minnesota  shall  be  brought  had,  and  prosecuted  in  the  division 
of  the  district  in  which  the  offenses  were  committed.  Held,  that  a  federal 
grand  Jury  was  not  required  to  be  drawn  from  the  division  of  the  district 
in  which  the  offense  to  be  investigated  was  committed,  but  might  be  prop- 
erly summoned  from  any  portion  of  the  state  constituting  "the  district" 
regardless  of  the  place  where  the  prosecution  was  triable. 

CTRY— Petit  Jury— Selection— Federal  Courts. 

Act  Cong.  April  26,  1890,  c  167,  8  1,  26  Stat  72  [U.  S.  Comp.  St  1901,  p. 
374],  divides  the  Judicial  district  of  Minnesota  into  six  divisions,  and  sec- 
tion 6  provides  that  the  grand  and  petit  Juries  shall  be  summoned  for  each 
of  the  terms  of  Circuit  or  District  Couit,  and  that  the  petit  Jury  shall  be 
competent  to  sit  and  act  as  such  Jury  in  either  of  such  courts.  Act  July  12, 
1894.  c.  132.  28  Stat  102  [U.  S.  Comp.  St  1901,  p.  376],  requires  all  criminal 
proceedings  instituted  for  the  trial  of  offenses  against  the  United  States 
arising  In  the  district  of  Minnesota  to  be  brought  had,  and  prosecuted  In 
the  division  of  the  district  In  which  the  offenses  were  committed.  Rev.  St. 
I  563  [U.  S.  Comp.  St  1901,  p.  455],  confers  on  District  Courts  of  the 
United  States  Jurisdiction  of  all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States  committed  within  their  districts,  and  Const 
Amend.  6,  declares  that  in  all  criminal  proceedings  the  accused  shall  enjoy 
the  right  to  a  trial  by  a  Jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  be^i  previously  ascertained 
by  law.  Held,  that  a  petit  Jury  for  the  trial  of  federal  offenses  arising 
in  Minnesota  might  be  properly  summoned  from  any  portion  of  the 
state,  and  that  accused  was  not  entitled  to  a  Jury  exclusively  summoned 
from  the  division  of  the  district  in  which  he  was  triable. 

biminal  Law— Appeal— Continuance— Discretion— Review. 

The  denial  of  an  application  by  accused  for  a  continuance  will  not 
be  reviewed  on  a  writ  of  error,  in  the  absence  of  a  showing  that  the 
trial  court's  discretion  was  abused. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  15,  Criminal  Law, 
H  3045-3049.1 

AME — Continuance— Infirmity  of  Accusei>— Discretion. 

Accused,  an  aged  bank  president  was  arrested  February  6,  1905, 
charged  with  violating  the  national  banking  law,  and  was  indicted  on 
June  9th.  In  the  meantime  he  was  in  his  usual  state  of  health,  but  was 
quarantined  because  of  a  contagious  disease  In  his  family.  After  an 
unavailing  demurrer  to  the  indictment  and  the  entry  of  a  plea  of  not 
guilty,  he  applied  for  a  continuance  on  physicians*  affidavits  that  he  waa 
in  such  a  feeble  and  weak  condition  that  he  was  unable  to  endure  the 
strain  attendant  on  a  protracted  trial,  and  his  own  affidavit  that  he  was 
•0  infirm  as  to  be  unable  to  make  the  requisite  preparation  for  triaL 
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A  oonnter  affidayit  alleged  that  the  goyemment's  witnesses  were  all 
and  Infirm,  and  for  that  reason  their  attendance  at  the  next  ten 
court  was  uncertain.    The  court  denied  the  continuance,   recitini 
its  order  that  the  trial  could  be  c(mducted  in  short  sessions,  and  set 
case  for  trial  on  June  2l8t    On  that  day  a  similar  motion  was  ui 
cessfully  made  l>efore  another  judge,  and  after  the  goyemment 
closed  its  case  <m  June  30th  the  bearhig  was  adjourned  to  July 
Held,  that  the  denial  of  the  continuance  was  not  an  abuse  of  dlscre 

6.  SAMB-^lRDiOTMBNT—DEifUBREB— Prejudice. 

Accused  was  indicted  for  yiolating  the  national  banking  act  unde 
indictment  containing  27  counts.  He  demurred  unsuccessfully  u 
counts,  and  was  found  guilty  on  24,  and  sentenced  to  a  term  of  8  y 
in  the  penitentiary  on  each  count,  with  a  proyision  that  time  should 
on  all  concurrently.  Held  that,  as  the  sentence  did  not  exceed  that  w 
might  rightfully  have  been  Imposed  on  any  one  count,  defendant  was 
prejudiced  by  the  oyerruling  of  his  demurrer  to  10  counts  of  the 
dictment 

Q.  Same— Motion  in  Abbest— Time. 

While  accused  may  raise  the  question  of  the  sufficiency  of  the  in 
ment  to  charge  a  public  ofTense  by  motion  in  arrest  of  judgment, 
better  practice  to  raise  the  question  by  demurrer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  yoL  16,  Crimini^  1 
§2454.] 

7.  Indictment— Sufficiency— Statutes. 

Under  Rev.  St  f  1025  [U.  S.  Oomp.  St  1901,  p.  702],  proyidlng  tha 
far  as  possible,  consistent  with  assuring  accused  a  fair  and  impartial  1 
the  court  shall  disregard  form,  imperfection  of  statement  and  unimpoi 
defects  which  do  not  reasonably  tend  to  prejudice  accused,  an  indict] 
is  snfflciently  certain  if  it  alleges  facts  sufficient  to  liable  accuse 
make  his  defense,  and  to  plead  the  judgment  in  bar  of  any  further  ] 
ecution  for  the  same  offense. 

[Ed.  Note. — For  ca^es  in  point,  see  Cent  Dig.  vol.  27,  Indictment 
Information,  |§  177-179.] 

8.  Same— CoNSTBuoTioN  of. 

Technical  accuracy  must  yield  to  the  fair  and  obvious  meaning  ol 
language  employed,  when  tested  by  the  ordinary  rules  of  construction, 
regard  must  be  had  to  the  necessity  of  punishing  the  guilty,  as  well  ai 
quitting  the  innocent 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  27,  Indictment 
Information,   f   174.] 

9.  Banks  and  Banking — National  Banking  Act— Violation— In dictm 

A  count  in  an  indictment  for  violating  the  national  banking  ac 
leged  that  accused,  as  president  of  the  banlj,  made  an  entry  in  the  bt 
daily  journal  of  the  words  aud  figures  following:  "Other  Real  E}s 
A.  Barton  Farm,  $3,350.00 ;"  that  the  entry  indicated  that  the  south 
of  a  specified  quarter  section  of  land  was  a  certain  80-acre  tract  know 
the  **Barton  Farm,*'  and  was  an  asset  of  the  bank  in  the  sum  of 
32)0.00;  that  the  entry  so  made  was  false,  in  that  the  same  desci 
land  was  not  tb«i  and  there  an  asset  of  the  bank  of  the  value  of 
350.00,  or  of  any  sum  whatsoever.  Held,  that  such  count  was  not 
fective  as  failing  to  charge  that  the  A.  Barton  farm  was  knowi 
described  in  accordance  with  the  description  recited,  or  was  ideut 
therewith,  or  because  it  was  not  charged  that  the  A.  Barton  farm  wai 
an  asset  of  the  bank. 

IOl  Same— False  Reports. 

Rev.  St  §  5209  rtJ.  S.  Comp.  St  1901,  p.  8497],  provides  that  every  p 
dent  of  a  national  bank  who  makes  any  false  entry  In  any  book  or  re 
of  the  association,  with  intent  to  injure  or  defraud  It  or  any  other 
son,  company,  or  body  politic  or  corporate,  shall  be  guilty  of  a  ml 
meaner,  etc.    Held,  that  an  indictment  under  such  section*  alleging 
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Rccnsedt  while  acting  as  preifldent  of  a  natloaal  bank,  made  a  false  entry 
In  a  report  to  the  Comptroller  of  Currency,  that  the  lawful  money  re- 
serve In  the  bank,  consisting  of  gold  coin,  was  $23,955,  when  in  fact  the 
bank  only  had  $21,955  in  gold  coin  as  lawful  money  reserve,  was  not 
objectionable  for  want  of  an  allegation  that  the  lawful  reserve  exceeded 
the  amount  the  bank  actually  had  on  hand ;  the  gist  of  the  offense  being 
the  making  of  false  entries  In  the  report 

Saice— Intent  to  Deceive. 

Rev.  St  S  5209  UJ-  S.  Comp.  St.  1901,  p.  84971,  provides  that  If  any  presi- 
dent of  a  national  bank  makes  any  false  statement  concerning  the  associa- 
tion with  intent  to  Injure  or  defraud  the  association  or  any  other  company, 
body  politic,  or  any  Individual  person,  or  to  deceive  any  officer  of  the 
association,  or  any  agent  selected  to  examine  the  affairs  of  any  such  as- 
sociation, he  shall  be  guilty  of  a  misdemeanor.  Held  that,  where  the 
president  of  a  national  bank  made  a  false  report  to  the  Comptroller  of 
the  Currency  with  Intuit  to  deceive  an  examiner  who  might  be  appointed 
to  make  an  examination  of  the  bank,  as  provided  by  section  6240  [U.  S. 
Comp.  St  1901,  p.  3516],  such  act  constituted  an  offense,  irrespective  of  the 
existence  of  any  other  incidents  disjunctively  mentioned  In  section  5209. 

Same— BviDENCE. 

In  a  prosecution  of  the  president  of  a  national  bank,  evidence  held 
sufficient  to  justly  a  cont'iction  for  willfully  misapplying  the  bank's 
funds,  and  converting  the  same  to  the  use  of  himself  or  others,  in  viola- 
tion of  Rev.  St  S  5209  [U.  S.  Comp.  St  1901,  pp.  3491,  3497]. 

UifE— Evidence— Cebtificate  of  Comptbolleb  or  Cubbenot. 

Where  a  certificate  of  the  Comptroller  of  the  Currency  recited  that  a 
certain  bank  had  complied  with  all  the  provisions  of  the  act  of  Congress 
of  July  12,  1882,  authorizing  an  extension  of  the  oorporate  existence  of 
sndi  banks,  and  declared  that  the  bank  was  authorized  to  have  succes- 
sion until  November  21,  1908,  such  certificate  was  conclusive  evidence,  in 
a  prosecution  of  the  president  of  the  bank  for  violating  the  national 
bank  act  of  a  compliance  by  the  bank  with  all  necessary  conditions  pre- 
cedent to  the  extension  of  its  charter. 

(AioD— Nationai.  Bank  Ohabteb— Extension— Axxteftanob. 

Where  a  national  bank  continued  its  existence  and  performed  the  func- 
tions of  such  an  association  after  the  expiration  of  its  original  corporate 
existence  for  a  long  period  of  time,  it  would  be  presumed  to  have  ac- 
c^epted  the  benefit  of  a  certificate  executed  by  the  Comptroller  of  Cur- 
rency extending  its  corporate  existence. 

I  Error  to  the  District  Court  of  the  United  States  for  the  District 
Minnesota. 

le  defendant  Clement,  was  indicted  in  the  District  Court  of  the  District 
inneeota  for  the  Third  Division  for  making  false  entries  and  willful  mis- 
cations  of  the  funds  and  credits  of  the  First  National  Bank  of  Faribault 
hich  he  was  at  the  time  president  in  violation  of  section  5209  of  the 
Bed  Statutes  [U.  S.  Comp.  St  1901,  p.  3497].  He  in  due  time  challenged 
wnels  of  the  grand  and  petit  juries  because  they  were  drawn  from  the 
let  at  large,  and  were  not  composed  of  persons  who  resided  in  the  Third 
»ioii  of  the  district  He  demurred  to  some  counts  of  the  indictment  on  the 
ad  of  duplicity.  He  moved  for  a  continuance  of  the  case  at  the  time  it 
first  set  for  trial  on  the  ground  that  physical  infirmities  disabled  him 

preparing  for  trial  at  that  time.  He  Interposed  at  the  close  of  the  case 
murrer  to  the  evidence,  on  the  ground  that  it  failed  to  establish  the 
aission  of  any  of  the  offenses  charged.  He  filed  a  motion  in  arrest 
[dgment  on  the  ground  that  the  Indictment  charged  no  criminal  offenses, 
e  challenges,  demurrers,   and  motions  were  overruled,   the  trial   was 

and  defendant  found  guilty  on  24  of  the  27  counts  of  the  indictment 
sentenced  to  a  term  in  the  penitentiary  of  8  years  on  each  count,  with 
provision  that  time  should  run  on  all  concurrently.    Exceptions  having 
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been  duly  sayed  to  the  foregoing  rulings,  the  case  is  brought  here  for  review 
by  writ  of  error. 

George  N.  Baxter  (Daniel  W.  Lawler,  on  the  brief),  for  plaintiff 
in  error. 

Paul  A.  Ewert  (Charles  C.  Houpt,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Was  the  grand  jury  properly  summoned?  By  the  act,  admitting 
Minnesota  into  the  Union,  of  May  11, 1858  (chapter  31,  11  Stat  285), 
and  by  other  provisions  of  law,  Minnesota  was  made  to  constitute  one 
judicial  district.  Provision  was  made  for  the  appointment  of  a  dis- 
trict judge  for  the  district,  ^nd  for  the  holding  of  terms  of  court  at 
Preston  (later  at  Winona)  and  St.  Paul.  Sections  531,  551,  Rev.  St 
[U.  S.  Comp.  St  1901,  pp.  316,  446]  ;  Act  March  3,  1859,  c  76,  11 
Stat.  402.  By  the  act  of  April  26,  1890  (chapter  167,  §  1,  26  Stat  72 
[U.  S.  Comp.  St  1901,  p.  374]),  it  was  enacted  as  follows: 

**That  for  the  purpose  of  holding  terms  of  court  the  district  of  Minnesota 
is  hereby  divided  into  six  divisions  to  be  imown  as  the  1st,  2d,  3d,  4tb,  5tti, 
and  Gth  divisions." 

The  counties  constituting  these  divisions,  the  terms  and  places  for 
holding  the  court  therein  were  then  designated,  and  section  6  of  the 
act  provides  as  follows : 

'*That  the  errand  and  petit  jury  shall  be  summoned  for  each  of  said  terms, 
which  petit  Jury  shall  be  competent  to  sit  and  act  as  such  jury  in  eitlier 
or  both  of  said  courts  [circuit  or  district]  at  such  terms." 

Bv  the  act  of  Julv  12,  1894  (chapter  132,  28  Stat  102  [U.  S.  Comp. 
St  i901,  p.  37G]),  it  was  enacted  as  follows: 

"That  all  criminal  proceedings  instituted  for  the  trial  of  offenses  against 
the  laws  of  the  United  States  arising  in  the  district  of  Minnesota  shall  l)e 
brought  had  and  prosecuted  in  the  division  of  said  district  in  which  offeises 
were  committed." 

From  the  foregoing  acts,  which  constitute  all  the  legislation  bearing 
on  our  present  inquiry,  it  seems  clear  that  only  one  judicial  district  has 
ever  been  established  in  the  state  of  Minnesota ;  that  this  district  has 
been  divided  for  the  convenience  of  suitors  in  the  trials  of  causes  into 
six  divisions,  not  as  general  or  separate  judicial  districts,  with  an  in- 
dependent court  for  each,  but  for  the  limited  purpose  disclosed  by  the 
act  of  1890,  "of  holding  terms  of  court"  in  the  district  of  Minnesota. 

The  Revised  Statutes  (section  5G3  [U.  S.  Comp.  St.  1901,  p.  455]) 
give  to  the  District  Courts  of  the  United  States  jurisdiction  "of  all 
crimes  and  offenses  cognizable  under  the  authority  of  the  United 
States  committed  within  their  respective  districts";  in  other  words, 
the  jurisdiction  of  a  district  court  is  by  law  made  coextensive  with  the 
territorial  area  of  the  district,  and,  unless  limitations  are  found  in  the 
congressional  acts,  the  right  to  draw  a  grand  jury  from  the  district  as 
a  whole  would  seem  to  be  unquestionable.    We  are,  however,  not  left 
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Jiout  controlling  authority  on  this  proposition.  The  Supreme  Court 
Logan  V.  United  States,  144  U.  S.  263,  297,  12  Sup.  Ct.  617,  36  L. 
.  429,  considering  similar  legislation  for  the  state  of  Texas,  decided 
^^ersely  to  the  contention  of  the  defendant  in  this  case.  Referring 
a  provision  of  that  legislation  similar  to  that  found  in  the  act  of 
ae  12,  1894,  supra,  Mr.  Justice  Gray,  speaking  for  the  court,  says: 
'Th:^  provision  does  not  affect  the  authority  of  the  grand  Jury  for  the 
trict  Bitting  at  any  place  at  which  the  court  is  appointed  to  be  held  to 
sent  indictments  for  offenses  committed  anywhere  within  the  district 
only  requires  the  trial  to  be  had  and  writs  and  recognizances  to  be  re- 
ned  iu  the  division  in  which  the  offense  is  committed.  The  finding  of  the 
ictment  is  no  part  of  the  trial." 

[n  Post  V.  United  States,  161  U.  S.  583,  587,  16  Sup.  Ct.  611,  40  L. 
.  816,  the  Supreme  Court  had  under  consideration  the  legislation 
which  attention  has  already  been  called  relating  to  the  creation  and 
ision  of  the  district  of  Minnesota,  and,  after  citing  with  approval 
;  extract  just  quoted  from  the  Logan  Case,  Mr.  Justice  Gray,  again 
iaking  for  the  court,  says : 

Criminal  proceedings  cannot  be  said  to  be  brought  or  instituted  until 
formal  charge  is  openly  made  against  the  accused,  either  by  indictment 
sented  or  information  filed  in  court,  or,  at  the  least,  by  complaint  before  a 
glstrate." 

[n  Rosencrans  v.  United  States,  165  U.  S.  257,  260  and  261,  17 
p.  Ct.  302,  304,  41  L.  Ed.  708,  Mr.  Justice  Brewer,  speaking  for 
;  Supreme  Court,  after  calling  attention  to  sections  563  and  629  of 
;  Revised  Statutes  [U.  S.  Comp.  St.  1901,  pp.  455,  503],  giving  to 
strict  and  Circuit  Courts  jurisdiction  of  the  crimes  and  offenses  com- 
tted  within  their  respective  districts,  says: 

These  statutes  declare  the  general  rule  that  jurisdiction  is  coextensive 
:h  district.  That  being  the  general  rule,  no  mere  multiplication  of  places 
which  courts  are  to  be  held  or  mere  creation  of  divisions  nullifies  it.  In- 
Ki,  the  place  of  trial  has  no  necessary  connection  with  the  matter  of 
ritorial  jurisdiction.  ♦  ♦  ♦  We  find  many  acts,  some  increasing  in  a 
trict  the  places  of  trial,  and  others  in  terms  subdividing  the  district  into 
Isions.  The  former  have  no  effect  on  the  matter  of  jurisdiction.  Some 
these  latter  acts  specifically  limit  the  jurisdiction  in  criminal  actions  of  the 
irts  held  in  a  division  to  the  territory  within  that  division  [giving  in- 
nces],  while,  on  the  other  hand,  some  contain  no  such  provision,  as  in  the 
je  of  Minnesota  (Act  April  26,  1890)." 

[n  Barrett  v.  United  States,  169  U.  S.  218,  18  Sup.  Ct.  327,  42  L. 
I,  723,  the  Supreme  Court,  construing  acts  of  Congress  relating  to 
uth  Carolina,  held  that  a  division  of  the  state  into  "two  districts," 
ogrpphically  speaking,  did  not  divide  the  state  into  two  judicial 
stricts,  so  as  to  confine  the  jurisdiction  of  the  Circuit  Court  to  the 
"ritorial  limits  of  each  separate  "district." 

The  foregoing  authorities  are  conclusive  of  the  proposition  that  the 
ding  of  the  indictment  against  Clement  by  a  grand  jury  drawn  from  .^Jy 

e  body  of  the  district  of  Minnesota  for  a  crime  committed  in  the 
lird  division  of  the  district  is  not  a  violation  of  the  provisions  of 
t  act  of  July  12,  1894,  but,  on  the  contrary,  in  harmony  with  them. 
Was  the  petit  jury  lawfully  summoned  from  the  body  of  the  district, 
should  it  have  been  summoned  from  the  counties  composing  the 
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Third  division  of  the  district?  Argument  is  drawn  from  the  rule 
the  common  law  requiring  juries  to  be  summoned  from  the  vicin 
where  the  crime  is  committed,  so  that  the  accused  can  have  the  Ik 
fit  of  his  own  good  character  and  standing,  if  he  has  such,  and  of  s 
knowledge  as  the  jury  may  possess  of  the  character  of  witnesses  \ 
may  testify  for  and  against  him.  A  full  recognition  of  this  rule 
leaves  the  question,  what  is  the  vicinage,  open.  We  thhik  the  si 
amendment  to  the  Constitution  answers  it.    It  ordains  that: 

"In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  sp< 
and  public  trial,  by  an  impartial  Jury  of  the  state  and  district  wherein 
crime  shall  have  been  committed,  which  district  shall  have  been  previo 
ascertained  by  law." 

By  the  judiciary  act  of  1789,  and  afterwards  by  acts  providing 
the  admission  into  the  Union  of  states  other  than  the  original 
Congress,  from  time  to  time,  ascertained  and  divided  the  several  sfc 
into  judicial  districts,  in  harmony  with  the  requirement  of  the  c 
stitutional  provision  just  referred  to.  In  the  exercise  of  its  deleg* 
power.  Congress,  as  seen  in  the  legislation  already  referred  to,  crcj 
but  one  district  out  of  the  state  of  Minnesota. 

In  discussing  this  article  of  the  Constitution,  learned  counsel 
defendant  has  ingeniously  argued  that,  even  if  the  entire  state  is 
district  for  some  judicial  purposes,  it  is  not  the  district  previoi 
"ascertained  by  law  for  the  trial  of  indictments  for  criminal  off  ens 
It  may  not  be  the  district  ascertained  by  law  for  the  trial  of  such 
dictments,  and  at  the  same  time  it  may  be  the  judicial  district  as« 
tained  by  law  from  which  an  impartial  jury  is  to  be  summoned.  ' 
sixth  amendment  does  not  use  the  italicized  language;  it  stops  \ 
the  provision  requiring  the  district  from  which  the  jury  is  to  be  ta 
to  be  ascertained  by  law.  There  is  obviously  a  distinction  between 
purpose  of  ascertaining  the  district,  as  contended  for  by  defenda 
counsel,  and  the  purpose  of  ascertaining  the  district  contemplated 
the  amendment.  Article  3,  sec.  2,  of  the  Constitution,  prov 
that  the  trial  shall  be  held  in  the  state  where  the  crime  was  commit 
The  sixth  amendment,  among  other  things,  conferred  the  right  of  1 
by  jury,  and  guarantied  that  the  jury  should  be  taken  from  the  s 
if  composed  of  only  one  district  or  from  that  particular  district  in 
state  containing  more  than  one  wherein  the  crime  was  commit! 
and  for  the  purpose  of  rendering  certain  that  particular  district,  i 
vision  was  made  for  its  being  previously  ascertained  by  law. 
Logan,  Post,  Rosencrans,  and  Barrett  Cases,  supra,  are  ample  auth 
ty  that  different  places  provided  as  a  matter  of  convenience  for  the  1 
of  offenses  committed  within  a  district  may  be  and  frequently  are.fi 
by  law  without  affecting  the  general  jurisdiction  of  the  courts  over 
whole  district.  The  district  for  the  latter  purpose,  according  to 
command  of  the  sixth  amendment,  as  construed  by  the  foregoing  ca 
mu'.t  be  ascertained  and  fixed  by  law  as  a  judicial  district;  and  w 
so  ascertained  and  fixed,  and  not  till  then,  it  bounds  and  limits  the 
ritory  from  which  a  jury  may  be  summoned  to  try  cases  original 
therein.  If  acts  establishing  separate  courts  within  a  given  dist 
for  the  convenience  of  suitors  should  by  clear  provision  limit  t 
jurisdiction  and  the  area  from  which  juries  are  to  be  summonec 
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smaller  territory,  such  acts  would  doubtless  create  separate  judicial 
districts,  and  require  juries  to  be  summoned  therefrom.  But  there  is 
no  such  purpose  manifested  in  the  acts  relating  to  Minnesota.  Al- 
though they  subdivide  the  one  judicial  district,  clearly  and  unamb^'^u- 
ously  created,  into  six  subdivisions  "for  the  purpose  of  holding  terms 
of  court,"  they  evince  no  purpose  to  establish  those  subdivisions  as 
separate  judicial  districts,  within  the  meaning  of  the  sixth  amendment. 

There  was  no  error  in  overruling  defendant's  challenge  to  the  panel 
of  petit  jurors. 

Did  the  court  below  err  in  refusing  defendant's  application  for 
a  continuance?  It  is  settled  by  the  uniform  current  of  authority  that 
the  decision  of  the  trial  court  upon  such  an  application  is  purely 
discretionary,  and  not  subject  to  review  unless  its  discretion  was  abused. 
Isaacs  V.  United  States,  169  U.  S.  487,  489,  16  Sup.  Ct.  61,  40  L.  Ed. 
229;  Goldsby  v.  United  States,  160  U.  S.  70,  16  Sup.  Ct.  216,  40  L.  Ed. 
343.  The  question  is,  therefore,  do  the  facts  of  the  case  show  that  the 
learned  trial  judge  acted  in  the  exercise  of  a  sound  and  reasonable 
discretion  in  denying  the  motion  for  a  continuance,  or  do  they  show 
that  he  abused  that  discretion?  Clement  was  arrested  February  6,. 
1905,  charged  in  the  complaint  with  some  of  the  offenses  afterwards 
charged  in  the  indictment  found  against  him  on  June  9th.  Between 
these  last-mentioned  dates  he  was  in  his  usual  state  of  health,  but  was 
quarantined  at  home  for  a  period  of  about  one  month  by  the  presence 
in  his  family  of  a  contagious  disease.  After  an  unavailing  demurrer 
to  the  indictment  and  the  entry  of  a  plea  of  not  guilty  the  motion  for 
a  continuance  was  made.  It  was  supported  by  affidavits  of  physicians 
and  others,  tending  to  show  that  Clement  was  in  a  feeble  and  weak  con- 
dition, and  unable  to  endure  the  strain  attendant  upon  a  protracted  trial, 
and  his  own  affidavit  to  the  same  effect,  and  also  to  the  effect  that  he  was 
unable,  by  reason  of  his  infirm  condition,  to  make  the  requisite  prepara- 
tion for  his  trial.  A  counter  affidavit  was  filed  by  the  United  States  at- 
torney, tending  to  show  that  the  cashier  and  directors  of  the  Faribault 
bank,  upon  whom  the  government  relied  for  evidence  in  the  case, 
were  all  aged  and  infirm,  and  for  that  reason  uncertain  to  attend 
court  at  its  next  term.  The  court  below,  then  presided  over  by  Judge 
Lochren,  after  considering  the  motion,  on  June  14,  1906,  denied  it, 
assigning  the  following  reasons: 

That  the  defendant  is  feeble  is  apparent  from  his  appearance,  and  that 
condition  Is  the  result  of  his  age,  for  one  thing,  and  of  his  mental  disturbance 
on  account  of  his  misfortunes  and  the  charges  that  are  made  against  him  at 
this  time.  The  serious  question  is  whether  there  is  a  probability  of  his  being 
in  any  better  condition  if  the  case  should  be  adjourned  or  continued  until  the 
next  term  of  court  There  is  no  special  physical  disability,  except  age,  and 
that  certainly  wonld  not  be  mended.  The  defendant  does  not  appear  physical- 
ly unable  to  be  in  court,  and  the  testimony  shows,  and  I  think  it  was  ap- 
parent from  his  appearance,  that  he  ought  not  to  be  subjected  to  the  strain 
of  long-continued  mental  work  ccmnected  with  this  matter  without  op- 
portunities to  rest;  at  least,  it  would  be  hard  for  him.  But  in  that  respect^ 
the  manner  of  trial  can  l)e  conducted  so  as  to  obviate  any  severe  strain,  by 
not  having  very  long  sessions  in  a  day.  It  is  not  clear  to  me  that  he  will  be 
in  any  better  condition  six  months  from  now  than  he  is  now.  I  do  not  think 
the  showing  makes  that  clear.    I  think  the  motion  should  be  denied." 
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The  case  was  then  set  for  trial  on  June  21st  On  that  day  a  mo- 
tion for  a  continuance  was  again  made,  reinforced  by  the  same  and 
other  similar  affidavits.  That  motion  was  heard  by  Judge  Morris, 
who  then  presided,  and  was  denied  by  him  for  the  reasons  stated  by 
Judge  Lochren.  On  June  22d,  after  an  unsuccessful  challenge  of  the 
panel  of  petit  jurors,  the  trial  began.  On  June  30th  the  government 
closed  its  case,  when,  after  an  unsuccessful  demurrer  to  the  evidence, 
the  further  hearing  was  continued  to  July  5th.  After  die  verdict 
a  motion  for  a  new  trial  was  made,  and  the  court's  attention  again 
called  to  the  defendant's  physical  condition  and  inability  to  properly 
prepare  for  trial  as  important  grounds  of  the  motion. 

We  are  impressed  by  the  careful  and  repeated  consideration  given 
to  defendant's  application  by  the  trial  court  that  the  judges  acted  with 
great  deliberation  and  consideration  for  defendant,  and  decided  ad- 
versely to  him  out  of  a  deep  sense  of  the  demands  of  public  justice, 
as  well  as  with  due  regard  for  his  own  welfare.  In  view  of  die  rea- 
sons assigned  for  overruling  the  motions  for  continuance,  the  assur- 
ances then  given  that  the  trial  would  be  conducted  so  as  to  obviate  any 
severe  strain  by  not  having  long  sessions  in  a  day,  the  length  of  the 
trial,  the  postponement  of  it  for  about  a  week  after  the  government 
closed  its  evidence  before  the  defendant  was  required  to  proceed,  the 
refusal  to  grant  a  new  trial  to  defendant,  and  the  well-earned  reputa- 
tion for  fairness  and  impartiality  of  the  two  district  judges  who  acted 
on  the  respective  applications  for  continuance,  we  think  it  is  fair  to 
presume  that  the  trial  was  actually  conducted  with  due  regard  to  the 
age  and  physical  condition  of  the  defendant,  and  certainly  that  there 
was  no  abuse  of  the  discretion  lodged  in  the  trial  judges  in  deny- 
ing the  motions  for  continuance.  It  was  held  at  an  early  day  that 
the  ruling  of  a  trial  court  on  an  application  for  a  continuance  could 
not  be  assigned  as  error.  Woods  v.  Young,  4  Cranch  (U.  S.)  237, 
2  L.  Ed.  607.  The  doctrine  of  that  case  has,  however,  been  modified 
to  the  extent  already  indicated,  that  abuse  of  the  discretion  can  be  as- 
signed for  error. 

The  cases  of  Goldsby  v.  United  States,  supra,  and  Youtsey  v.  United 
States,  38  C.  C.  A.  662,  97  Fed.  937,  present  facts  very  similar  in  many 
of  their  phases  to  those  now  before  us.  The  Supreme  Court  in  the 
one  case  and  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  the 
other  held  that  the  denial  of  a  continuance  in  such  ciramistances  did 
not  constitute  abuse  of  discretion.  Those  cases,  by  reason  of  theif 
close  similarity  to  this,  are  interesting  and  instructive  on  the  question 
now  before  us.  In  view  of  all  the  facts  which  we  have  carefully  con- 
sidered, and  in  the  light  of  the  authorities  referred  to,  we  have  reach- 
ed the  conclusion  that  no  error  was  committed  in  denying  the  motions 
for  continuance,  and  that  substantial  justice  required  no  postponement 
of  the  trial. 

Does  the  indictment  sustain  the  judgment?  Defendant  at  the  out- 
set demurred  to  10  counts  of  the  indictment  on  the  ground  of  duplicit\'. 
An  examination  of  them  discloses  that  they  were  not  obnoxious  to  that 
objection.  Moreover,  the  sentence  on  each  of  the  10  counts  was  the 
same  as  that  imposed  on  each  of  the  other  14,  and  all  ran  concurrently. 


Digitized  by  VjOOQIC 


CLEMENT  V.  UNITED  STATES. 


251 


ven  if  the  10  should  have  been  held  bad  on  demurrer,  the  same 
dgment  and  sentence,  based  on  each  of  the  other  14  counts,  which 
d  not  exceed  that  which  might  lawfully  be  imposed  on  any  one, 
nnot  be  disturbed  for  that  reason.  Claassen  v.  United  States,  142 
.  S.  140,  12  Sup.  Ct.  169,  35  L.  Ed.  966;  Evans  v.  United  States, 
3  U.  S.  584,  14  Sup.  Ct.  934,  38  L.  Ed.  830;  Ballew  v.  United  States, 
10  U.  S.  187,  16  Sup.  Ct.  263,  40  L.  Ed.  388;  Putnam  v.  United 
ates,  162  U.  S.  687,  704,  16  Sup.  Ct.  923,  40  L.  Ed.  1118;  Peters  v. 
nited  States,  36  C.  C.  A.  106,  94  Fed.  127;  Gardes  v.  United  States, 
•  C.  C.  A.  596,  87  Fed.  172,  182. 

A  motion  in  arrest  of  judgment  challenged  the  sufficiency  of  all  the 
unts  on  the  ground  that  ttiey  did  not  set  forth  facts  constituting  a 
iblic  offense.  No  timely  demurrer  was  filed  before  the  expense  and 
5uble  of  a  protracted  trial  had  occurred,  but  after  an  adverse  verdict 
e  defendant  for  the  first  time  raised  the  question  of  the  legal  suf- 
iency  of  the  indictment  by  a  motion  to  arrest  the  judgment.  This 
not  good  practice.  It  imposes  an  unnecessary  burden  in  many  cases 
K)n  the  court,  upon  the  government,  and  upon  the  accused.  It  may 
50  be  prejudicial  to  the  latter.  While  he  may,  by  a  motion  in  ar- 
st,  raise  the  question  \yhether  the  substance  of  the  crime  is  charged 
:ainst  him,  he  may  also,  by  delaying  till  after  verdict,  deprive  him- 
If  of  advantages  which  he  might  have  secured  by  timely  application, 
unbar  v.  United  States,  166  U.  S.  185,  192,  16  Sup.  Ct.  325,  39  L. 
1  390;  Rosen  v.  United  States,  161  U.  S.  30,  33,  16  Sup.  Ct.  434. 
I  L.  Ed.  606. 
Learned  counsel   for  defendant,  in  arguing  the  legal  sufficiency 

the  present  indictment,  urges  us  to  recognize  and  apply  the  criterion 

the  hornbooks  of  the  law  that  certainty  to  a  common  intent  is  not 
ificient,  but  that  a  high  degree  of  certainty  in  every  particular  is 
quired.    This  was  anciently  the  fixed  rule  of  criminal  pleading,  but 

late  years  its  rigidity  has  been  somewhat  relaxed.  The  well- 
lown  canons^  of  construction  employed  to  ascertain  the  meaning  of 
ritten  instruments  should  not  be  ignored  to  secure  mere  technical 
curacy,  when  that  is  unnecessary  for  the  legitimate  protection  of 
e  accused.  Language  should  not  be  strained  either  to  convict  or  to 
quit;  it  should  receive  a  reasonable  and  fair  interpretation  to  accom- 
ish,  on  the  one  hand,  the  indispensable  purpose  of  fairly  apprising 
e  accused  of  the  charge  against  him,  so  that  he  may  intelligently 
■epare  to  meet  it,  and  ti  enabled  to  make  use  of  an  acquittal  or  con- 
ction  to  protect  himself  against  another  charge  for  the  same  offense ; 
id,  on  the  other  hand,  to  enable  the  government  without  unneces- 
.ry  embarrassment  to  effectually  enforce  its  laws  and  bring  the  guilty 
I  punishment.  We  must  so  far  as  possible,  consistently  with  insuring 
I  accused  person  a  fair  and  impartial  trial,  guarantied  to  him  by  the 
onstitution  and  laws,  disregard  form,  imperfection  of  statement, 
id  unimportant  defects,  which  do  not  reasonably  tend  to  the  prejudice 
F  the  accused.  This  we  are  commanded  to  do  by  positive  law  (sec- 
3n  1025,  Rev.  St  [U.  S.  Comp.  St.  1901,  p.  702])  as  well  as  by  re- 
nted admonitions  of  the  Supreme  Court. 

Mr.  Justice  Harlan,  in  the  case  of  Rosen  v.  United  States,  supra, 
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speaking  for  the  Supreme  Court  concerning  the  meaning  of  our  con- 
stitutional provision  requiring  the  accused  to  be  "informed  of  the  na- 
ture and  cause  of  the  accusation/'  says  as  follows: 

"The  defendant  is  Informed  of  the  nature  and  caose  of  the  accusation 
against  him  if  the  indictment  contains  such  description  of  the  offense  charged 
as  will  enable  him  to  make  his  defense  and  to  plead  the  Judgment  in  bar  of 
any  further  prosecution  for  the  same  offense." 

In  the  same  case  he  shows  that  reasonable  inferences  should  be  in- 
dulged in  construing  the  language  of  indictments.  One  of  the  objec- 
tions to  the  indictment  involved  in  that  case  was  that  the  government 
failed  to  allege  that  the  defendant  knew  that  the  matter  alleged  to  have 
been  mailed  was  obscene,  etc.    On  this  subject  he  observes  as  follows : 

"The  indictment  on  its  face  implies  that  the  defendant  owned  or  managed 
the  imper.  *  *  *  He  must  have  understood  from  the  words  of  the  in- 
dictment [that  he  unlawfully,  willfully,  and  knowingly  deposited  and  caused 
to  be  deposited  the  alleged  obscene  paper]  that  the  government  imputed  to 
him  knowledge  or  notice  of  the  contents  of  the  paper  so  deiwsited.  •  •  • 
The  ordUiary  acceptation  of  the  words  'unlawfully,  willfully,  and  knowingly ,'^ 
when  applied  to  an  act  or  thing  doi^e,  imports  knowledge  of  the  act  or  thing 
80  done,  as  well  as  an  evil  intent  or  bad  purpose  in  doing  such  thing." 

He  concludes  that  the  case  before  him  "was  not  one  of  total  omis- 
sion from  the  indictment  of  an  essential  averment,  but,  at  most,  one  of 
the  inaccurate  or  imperfect  statement  of  fact." 

Mr.  Justice  Brewer,  in  Dunbar  v.  United  States,  supra,  was  dis- 
cussing a  criminal  offense  which  by  law  consisted  of  "smuggling 
opium  prepared  for  smoking,"  but  which  was  by  the  indictment  al- 
leged to  consist  of  "smuggling  prepared  opium."  He  held  in  that 
case  that  by  referring  to  the  tariff  schedules  the  words  "prepared 
opium"  could  be  seen  to  be  essentially  the  equivalent  of  the  words 
"opium  prepared  for  smoking."    He  uses  the  following  language: 

•*The  pleader  is  at  liberty  to  use  any  form  of  expression,  provided  only  that 
he  thereby  fully  and  accurately  describes  the  offense,  and  the  entire  indict- 
ment is  to  be  considered  in  determining  whether  the  offense  is  fully  stated."^ 

He  lays  down  a  broad  general  rule  in  the  following  language : 

"Any  words  of  description  which  make  clear  to  the  conmion  understand- 
ing the  articles  in  respect  to  which  the  offense  is  alleged  are  suffldent." 

He  then  says: 

**There  can  be  no  doubt  that  the  defendant  knew  exactly  what  he  waa 
charged  with  having  smuggled,  and  that  the  description  was  so  precise  and 
full  that  he  could  easily  use  a  judgment  under  these  indictments  in  bar  of  any 
subsequent  prosecution." 

Mr.  Justice  Brown,  in  Evans  v.  United  States,  153  U.  S.  584,  590^ 
14  Sup.  Ct  934,  937,  38  L.  Ed.  830,  says : 

"While  the  rules  of  criminal  pleading  require  that  the  accused  shall  be  fully 
apprised  of  the  charge  made  against  him,  it  sliould,  after  all.  be  borne  in 
mind  that  the  object  of  criminal  proceedings  is  to  convict  the  guilty  as  well 
as  to  shield  the  innocent,  and  no  impracticable  standards  of  particularity 
should  be  set  up  whereby  the  government  may  be  Intrapped  into  making  al- 
legations which  it  would  be  impossible  to  prove." 
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Likewise  Mr.  Justice  Brown  in  Cochran  v.  United  States,  167  U.  S. 
6,  290,  15  Sup.  Ct.  628,  630,  39  L.  Ed.  704,  says: 

'Few  Indlctm^its  under  the  national  banking  law  are  so  skillfully  drawn 
to  be  beyond  the  hypercrlticism  of  astute  coimsel ;  few  which  might  not  be 
de  more  definite  by  additional  allegations.  But  the  true  test  is  not  whether 
night  possibly  have  been  made  more  certain,  but  whether  it  contains  every 
ment  of  the  offense  intended  to  be  charged,  and  sufficiently  apprises  the 
!endant  of  what  he  must  be  prepared  to  meet,  and,  in  case  any  other  pro- 
dings  are  taken  against  him  for  a  similar  offense,  whether  the  record 
mB  with  accuracy  to  what  extent  he  may  plead  a  former  acquittal  or  con- 
tlon.'* 

[n  the  light  of  the  foregoing  reasonable  and  practicable  rules,  we 
vt  examined  the  several  counts  of  the  indictment  in  the  case  now 
fore  us,  and  do  not  hesitate  to  say  that,  tested  by  them,  every  count 
g^ood;  in  fact,  the  counts  sufficiently  state  offenses  within  the  strict 
e  of  certainty  advocated  by  learned  counsel  for  the  defendant, 
rhe  second  count,  so  far  as  it  is  necessary  to  state  it  to  bring  out 
I  points  of  objection  to  it,  charges :  that  the  defendant,  while  presi- 
it  of  the  bank,  made  in  its  daily  journal  a  certain  entry  in  words  and 
ures  following:  "Other  Real  Estate,  A.  Barton  Farm,  $3,350.00." 
at  the  entry  purported  to  show,  and  did,  in  substance  and  effect, 
licate  and  declare,  "that  the  south  yi  of  the  N.  W.  j4  of  sec.  27, 
vn  109,  range  22,  was  a  certain  80-acre  tract  of  land,  and  was  known 
the  'Barton  Farm,'  and  was  an  asset  of  the  said  bank  in  the  sum  of 
,350."  That  the  entry  so  made  was  false  in  this:  "That  the  said 
ith  yi  of  N.  W.  J4  of  sec.  27,  town  109,  range  22,  was  not  then 
d  there  an  asset  of  the  said  bank,"  of  the  value  of  $3,360,  or  of  any 
n  whatsoever.  It  is  argued  that  this  count  fails  to  charge  the  com- 
ssion  of  a  criminal  offense,  because  there  is  no  allegation  that  the 
..  Barton  Farm"  referred  to  in  the  entry  was  known  or  described 
the  S.  J4  of  N.  W.  J4  of  sec.  27,  township  109,  range  22,  or  was 
intical  with  it,  and  also  because  there  is  no  allegation  that  the  "A. 
rton  Farm"  was  not  an  asset  of  the  bank.  This  contention  is  with- 
t  merit.  The  count  charges  that  the  entry  made  by  the  defendant 
rported  to  show,  and  did  in  substance  declare,  that  the  land  so  de- 
ibed  by  fractions  of  section  was  known  as  the  Barton  farm,  and  was. 
asset  of  the  bank  in  the  sum  of  $3,360.  Afterwards  the  meaning 
the  entry  as  so  averred  was  falsified  by  the  unequivocal  statement 
It  the  land  as  so  described  was  not  an  asset  of  the  bank.  It  is 
le  it  is  not  averred  in  words  that  the  "A.  Barton  Farm"  was  known 
described  as  the  S.  J4  of  N.  W.  >4>  etc.;  neither  is  it  averred 
words  that  the  "A.  Barton  Farm"  was  not  an  asset  of  the  bank, 
t  it  is  averred  that  the  described  land  which  was  by  the  accused 
clared  in  his  false  entry  to  be  the  "A.  Barton  Farm"  and  to  be  an 
jet  of  the  bank  was  not  such  an  asset.  We  cannot  perceive  any  sub- 
intial  difference  between  an  averment  that  the  described  land  was 
own  as  the  Barton  farm  and  was  an  asset  of  the  bank  and  an  aver- 
int  that  the  Barton  farm  was  known  as  the  described  land  and  was 
asset  of  the  bank.  There  can  be  no  doubt  the  accused  well  knew 
th  what  he  was  charged.  The  fair  meaning  of  the  charge  is  that 
t  Barton  farm  was  known  to  be  the  same  thing  as  the  described 
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land,  and  that  it,  under  that  name  or  otherwise,  was  not  an  asset  of  the 
bank.  This  certainly  would  so  appear  to  the  common  understanding,, 
and  that  is  sufficient. 

There  is  no  specification  found  in  defendant's  brief  of  reasons  why 
the  third  count  does  not  state  an  offense,  and  we,  after  careful  scrutiny 
of  it,  fail  to  find  any. 

The  fourth  count  charges  that  the  defendant,  while  acting  as  presi- 
dent of  the  bank,  made  another  false  entry  in  a  report  to  the  Comp- 
troller of  the  Currency,  showing  the  condition  of  the  bank  at  the 
close  of  business  on  the  9th  of  June,  1904 ;  that  the  false  entry  in  that 
report  was  in  the  words  and  figures  following :  "Lawful  Money  Re- 
serve in  Bank,  Specie  viz. :  Gold  Coin,  $33,955.00."  The  averment  is 
then  made  that  the  false  entry  purported  to  show,  and  did,  in  sub- 
stance and  effect,  show,  that  the  sum  of  $23,955  in  gold  was  in  the 
actual  possession  of  the  bank  at  the  close  of  business  on  the  evening 
of  June  9,  1904,  as  a  part  of  its  lawful  money  reserve.  It  is  then 
averred  that  that  entry  was  false  in  this:  That  on  the  9th  day  of 
June,  1904,  the  bank  had  only  the  sum  of  $21,955.00  of  gold  coin  as 
lawful  money  reserve.  It  is  argued  that  this  count  fails  to  state  a 
criminal  offense  for  want  of  an  allegation  that  the  lawful  reserve  ex- 
ceeded the  sum  of  $21,955.  This,  in  our  opinion,  is  not  a  sound  criti- 
cism. It  is  not  an  offense  in  purview  of  section  5209,  and  certainly 
not  the  offense  charged  in  this  indictment,  for  a  national  bank  to  have 
more  or  less  gold  on  hand  than  that  which  equals  the  required  re- 
serve. The  offense  consists  in  making  a  false  entry  in  a  report 
The  Comptroller  requires  certain  reports  from  national  banks  in  or- 
der to  show  their  true  condition.  As  a  matter  of  practice  he  indicates 
in  blanks,  furnished  to  the  banks  by  him,  what  facts  he  wishes  in- 
formation about ;  and  one  of  them  is  the  amount  of  gold  coin  on  hand 
constituting  the  lawful  money  reserve.  His  discretion  and  his  sub- 
sequent action  largely  depend  upon  the  truth  of  such  reports  and  the 
facts  disclosed  thereby.  Their  falsity  alone  constitutes  the  gist  of  the 
offense. 

It  is  next  urged  that  the  allegation  that  the  entry  was  made  in  the 
report  "with  intent  to  deceive  the  Comptroller  of  the  Currency  and 
any  agent  who  might  be  appointed  to  examine  the  affairs  of  the 
bank"  was  immaterial.  That  is  quite  correct  so  far  as  the  allega- 
tion concerning  the  intent  to  deceive  the  Comptroller  is  concerned. 
Such  intent  is  not  one  of  those  requisite  under  section  5209  to  consti- 
tute an  offense.  But  the  contention  is  not  correct  in  so  far  as  the  al- 
legation relates  to  the  intent  to  deceive  an  agent  who  might  be  ap- 
pointed to  examine  the  affairs  of  the  bank.  The  act  in  terms  contem- 
plates the  appointment  of  such  agents  as  specifically  provided  for  by 
section  5240,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  3516],  and,  although 
the  report  is  made  to  the  Comptroller,  yet  if  the  intent  in  making  a 
false  entry  is  to  deceive  an  examiner  who,  every  officer  of  a  bank 
knows,  may  be  appointed  to  make  an  examination  for  the  information 
of  the  Comptroller,  it  is  sufficient  by  itself  to  constitute  an  offense»^ 
irrespective  of  the  existence  of  any  of  the  other  intents  disjunctively 
mentioned  in  the  act.    United  States  v.  AUis  (C.  C.)  73  Fed.  165; 
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McKnight  V.  United  States,  38  C.  C.  A.  116,  97  Fed.  208.  We  think 
the  fourth  count  sufficiently  states  a  criminal  offense. 

The  objection  to  the  fifth  count  is  the  same  as  that  made  to  the 
fourth,  and  needs  no  further  consideration. 

The  sixth  and  seventh  counts  charge  the  defendant  with  having 
misapplied  funds  of  the  bank  by  drawing  against  them  two  drafts 
(one  for  $10,000  and  the  other  for  $8,250)  in  favor  of  one  Rogers, 
with  intent  to  injure  and  defraud  the  bank,  and  to  convert  the  pro- 
ceeds of  the  drafts  to  the  use  of  Rogers  and  other  persons  to  the  grand 
jury  unknown.  The  counts  clearly  state  offenses,  and  it  is  so  ad- 
mitted by  defendant's  counsel  in  his  brief.  His  only  objection  to  the 
conviction  under  them  relates  to  the  sufficiency  of  the  evidence  to 
support  them.  The  eighth  and  subsequent  counts  charge  false  entries 
and  misapplication  of  funds  in  favor  of  the  Minnesota  Lumber  Com- 
pany. The  objection  to  them  is  that  their  allegations  lack  the  re- 
quired degree  of  certainty.  A  careful  examination  convinces  us  that 
tfiey  are  not  obnoxious  to  that  objection. 

Does  the  proof  sustain  the  conviction?  We  have  carefully  examin- 
ed all  the  evidence  bearing  on  the  several  counts  on  which  the  de- 
fendant was  found  guilty,  and  unhesitatingly  conclude  that  the  ver- 
dict on  each  and  all  of  tfiem  is  well  sustained  by  the  proof  adduced ; 
but,  in  view  of  the  rule  applicable  to  this  case,  already  adverted  to, 
we  shall,  for  the  purposes  of  this  opinion,  confine  our  treatment  of  the 
evidence  to  that  bearing  on  the  sixth  and  seventh  counts  only.  These 
counts  charge  the  misapplication  of  $10,000  and  $8,250,  respectively, 
by  the  process  of  defendant's  drawing  drafts  on  depositories  of  his 
bank  in  favor  of  A.  C.  Rogers,  and  thereby  permitting  him  and  others 
to  appropriate  those  sums  of  money  to  their  own  purposes,  without 
any  consideration  moving  to  the  bank  therefor.  The  evidence  tend- 
ing to  support  the  verdict  on  these  counts  is  substantially  as  follows : 
The  De  Soto  Fruit,  Agricultural  &  Manufacturing  Company  was  a 
corporation  organized  and  existing  under  the  laws  of  the  state  of 
Georgia.  It  does  not  appear  what  its  capital  was,  but  it  does  appear 
that  only  93  shares,  of  the  par  value  of  $100  per  share,  had  been  is- 
sued. Clement  personally  owned  90  of  these  shares.  Conceding  them 
to  have  been  paid  in  full,  as  to  which  there  is  no  evidence,  the  com- 
pany had  only  $9,300  of  capital.  It  authorized  an  issue  of  bonds  ag- 
gregating $100,000,  secured  by  deed  of  trust  conveying  to  trustees 
"all  and  singular  its  real  and  personal  property  in  said  state";  but 
what  that  real  and  personal  property  consisted  of  does  not  appear. 
The  bonds  were  issued  and  delivered  to  the  Royal  Trust  Company  of 
Chicago,  it  being  one  of  the  trustees  named  in  the  deed  of  trust  re- 
quired to  certify  something  (probably  that  the  title  to  the  real  estate 
conveyed  was  clear,  but  this  does  not  distinctly  appear),  and  to  de- 
liver the  bonds  upon  the  order  of  A.  C.  Rogers,  who  was  the  president 
of  the  De  Soto  Company.  Rogers  does  not  appear  to  have  owned  any 
stock  of  the  De  Soto  Company,  and  could  not  possibly  have  owned 
over  three  shares,  as  the  balance  belonged  to  Clement.  He  gave 
Clement  an  order  in  writing  upon  the  trust  company,  requesting  it 
to  certify  and  deliver  all  the  bonds  to  him.    This  the  trust  company 
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declined  to  do  until  a  certain  incumbrance,  amounting  to  $18,250,  up- 
on the  real  estate  of  the  De  Soto  Company  should  be  extinguished. 
Thereupon  Clement,  acting  as  president  of  the  Faribault  bank,  drew 
the  two  drafts  mentioned  in  the  fifth  and  sixth  counts  of  the  indict- 
ment, aggregating  $18,260,  upon  its  correspondents  in  New  York  and 
Chicago,  which  had  funds  of  his  bank  sufficient  to  meet  them.  The 
drafts  were  payable  to  the  order  of  Rogers,  who  had  no  money  or 
funds  to  his  credit  in  the  Faribault  bank.  Neither  he  nor  Clement  nor 
any  one  else  paid  the  bank  anything  for  the  drafts.  Rogers  at  the 
request  of  Clement  took  the  drafts  to  Cincinnati,  and  with  them, 
or  their  proceeds,  extinguished  the  incumbrance  held  by  a  trust  com- 
pany located  there.  Thereafter  the  Royal  Trust  Ccxnpany  certified 
and  delivered  the  entire  issue  of  $100,000  bonds  to  Clement,  on  the 
order  which  he  had  formerly  secured  from  Rogers.  No  record  or 
entry  of  any  kind  was  made  in  the  books  of  the  bank  concerning  the 
drawing  of  the  drafts,  except  what  appeared  on  the  stub  of  the  draft 
l)Ook,  until  10  days  after  they  were  drawn;  when  on  January  30,  1904, 
Clement  "caused  to  be  entered  on  the  books  of  the  bank  as  its  as- 
sets $30,000  face  value  of  the  bonds  of  the  De  Soto  Company,  and  as 
an  offset  against  the  same  charged  the  bank  with  the  said  sum  of  $18,- 
250."  The  evidence  does  not  show  that  Clement  ever  in  fact  de- 
livered any  such  bonds  to  the  bank,  unless  that  fact  may  be  implied 
from  the  quotation  just  made.  It  may,  however,  be  assumed  for  the 
present  purposes  that  it  was  done. 

The  following  further  facts  appear  by  the  proof:  The  balance  of 
the  issue  of  bonds  by  the  De  Soto  Company,  $70,000  in  face  value, 
were  on  February  20,  1904,  delivered  by  defendant  to  the  bank  to  bal- 
ance its  account  occasioned  by  Clement's  discounting  for  the  benefit  of 
the  Minnesota  Lumber  Company  certain  drafts  claimed  by  the  govern- 
ment, and  found  by  the  jury  in  its  verdict  on  other  counts  to  be  bog^s, 
amounting  to  $68,270.  The  bank  failed,  and  was  taken  in  charge  by 
a  receiver  appointed  by  the  Comptroller  on  January  3,  1906.  Its  ftmds 
were  actually  depleted  by  the  payment  of  the  two  drafts  in  question 
in  the  full  amount  of  their  face  value,  namely,  $18,250. 

Rogers  appears  from  the  foregoing  to  have  been  only  a  tool  of 
Clement,  financially  irresponsible,  but  willing  to  do  his  bidding.  The 
aspect  of  this  case  most  favorable  to  the  defendant  is  that  he,  without 
authority  from  his  board  of  directors  or  other  officers,  used  about 
$100,000,  including  the  $18,250  involved  in  counts  6  and  7  of  the  in- 
dictment, of  the  money  of  his  bank,  either  for  his  own  benefit  or  that 
of  his  friends,  and  after  doing  it  undertook  to  thinly  disguise  his 
wrongful  purpose  by  delivering  to  his  bank,  unsolicited,  and,  so  far 
as  this  record  shows,  undesired  by  it,  $100,000  in  face  value  of  bonds 
of  a  corporation  organized  in  Georgia,  with  a  capital  of  $9,300  only, 
all  of  which  was  probably  invested  in  lands  of  unknown  and  doubtful 
value.  The  value  of  these  bonds,  even  if  delivered  by  Clement  to  his 
hank  for  the  purpose  of  satisfying  its  claim  against  him  for  moneys 
taken  by  him,  amounted  to  nothing  in  fact.  The  proof  shows  tiiat  the 
funds  of  the  bank  were  by  reason  of  the  two  drafts  in  question  actually 
depleted  to  the  full  extent  of  the  face  value  of  the  drafts. 
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7e  are  seriously  asked  to  say  that  this  evidence,  taken  in  connection 
1  all  reasonable  inferences  deducible  from  it,  and  taken  in  connec- 

with  the  fact  disclosed  by  the  judgment  below  that  Clement  was 
aged  at  or  about  the  same  time  in  similar  transactions  involving 
t  entries  and  misapplications  of  other  funds  of  the  bank,  does  not 
x>rt  the  verdict  of  guilty  rendered  on  the  fifth  and  sixth  counts; 

it  might  be  evidence  of  bad  judgment  or  maladministration  of  a 
t,  but  no  further.  To  this  we  cannot  consent  In  our  opinion 
evidence  discloses  a  corrupt  purpose  on  the  part  of  Clement  to  will- 
f  misapply  the  funds  of  the  bank,  and  great  success  in  accomplish- 
his  purpose.  It  is  altogether  sufficient,  not  only  to  justify  the  con- 
ion  on  the  counts  under  consideration,  but  to  imperatively  require 
The  oflFense  of  misapplication  denounced  by  section  5209  of  the 
ised  Statutes  consists  "in  the  conversion  to  his  own  use  or  to  the 
of  some  one  else  of  the  moneys  and  funds  of  the  bank  by  the  party 
■ged."     United  States  v.  Briton,  107  U.  S.  665,  666,  2  Sup.  Q. 

27  L.  Ed.  520.  If  the  facts  of  this  case  do  not  respond  to  the 
lition  of  the  crime  just  given,  we  are  unable  to  conceive  of  those 

would. 

ome  other  questions  require  consideration.  The  government  at  the 
et  of  the  case  produced  proof  showing  the  original  incorporation 
organization  in  1868  of  the  First  National  Bank  of  Faribault  under 
provisions  of  the  act  of  June  3, 1864  (chapter  106, 13  Stat.  99),  and 
r  offered  the  original  certificate,  signed  by  the  deputy  and  acting 
ptroUer  with  the  seal  of  the  Comptroller  impressed  upon  it,  certi- 
g  to  the  extension  of  its  corporate  existence  under  the  provisions 
le  act  of  July  12,  1882  (chapter  290,  22  Stat.  162  [U.  S.  Comp.  St. 
L,  p.  3457]),  until  November  21,  1908.  This  was  objected  to  for 
ral  reasons :  First.  Because  no  prelimirlary  showing  was  made  of 
consent  of  the  requisite  number  of  stockholders  to  the  extension,  or 
ther  prerequisite  facts  found  in  section  2  of  the  act  of  1882.  This 
ction  was  without  merit.  The  certificate  of  the  Comptroller  was  to 
effect  that  the  bank  had  complied  with  all  the  provisions  of  the  act 
uly  12,  1882,  to  enable  it  to  extend  its  corporate  existence,  and  in 
is  it  certified  that  the  bank  was  authorized  to  have  succession  until 
ember  21,  1908.  Such  a  certificate,  under  powers  conferred  upon 
Comptroller  of  the  Currency  by  the  act  of  1882,  is  conclusive  evi- 
:e,  in  a  case  like  this,  of  compliance  by  the  bank  with  all  necessary 
■equisite  conditions.    Casey  v.  Galli,  94  U.  S.  673,  24  L.  Ed.  168, 

n  objection  to  the  introduction  of  the  certificate  was  also  made 
Luse  it  was  not  shown  to  have  been  physically  accepted  or  received 
he  bank.  The  bank  continued  its  existence,  performing  the  func- 
s  of  a  national  bank,  after  the  expiration  of  its  original  corporate 
tence.  It  will  be  presumed  to  have  accepted  the  benefit  conferred 
he  certificate  in  its  favor,  and  to  have  acted  under  the  authority  of 
only  instrument  which  entitled  it  to  act  at  all. 

;  was  also  objected,  that  the  certificate  was  signed  by  the  deputy 

acting  comptroller  and  not  by  the  Comptroller  himself.    That  is 

laterial.    Keyser  v.  Hitz,  133  U.  S.  138,  10  Sup.  Ct.  290,  33  L.  Ed. 

It  was  also  objected  that  there  was  no  proof  of  the  authenticity 
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of  the  certificate.  The  seal  of  the  Comptroller  was  impressed  upon  it, 
and  we  take  judicial  knowledge  of  what  that  seal  is.  It  is  in  daily  use, 
authenticating  many  of  the  most  important  financial  transactions  of  the 
executive  department  of  our  government.  See  Pierce  v.  Indseth,  106 
U.  S.  546,  549,  1  Sup.  Ct.  418,  27  L.  Ed.  254,  for  analogx>us  case. 
Moreover,  the  regular  and  constant  enforcement  of  the  laws  providing 
for  supervision  by  the  Comptroller  over  national  banks,  the  frequent 
reports  from  and  examinations  of  such  banks,  and  the  proof  of  the 
actual  performance  by  the  Faribault  bank  of  the  functions  of  a  national 
bank  for  15  years  or  more  after  the  certificate  of  extension  was  g^ven, 
afford  full  recognition  of  the  authenticity  of  the  certificate  in  question. 
There  was  no  error  in  overruling  any  or  all  of  the  objections  to  the 
introduction  of  the  certificate. 

Error  is  assigned  of  certain  rulings  on  evidence,  refusal  by  the  Dis- 
trict Court  to  charge  the  jury  as  requested,  and  to  portions  of  the 
charge  as  made.  To  these  we  have  given  that  diligent  and  careful  at- 
tention required  by  the  gravity  of  this  case,  and,  in  view  of  the  rule 
that  a  lawful  judgment  and  sentence  pronounced  without  error  on  any 
one  count  requires  the  affirmance  of  the  judgment  even  if  error  was 
committed  in  respect  of  other  counts,  we  refrain  from  the  unprofitable 
detail  necessarily  involved  in  discussing  the  challenged  rulings  on  the 
materiality  and  competency  of  evidence,  the  exceptions  to  instructions 
refused,  and  to  the  charge  as  given  by  the  court.  It  is  sufficient  to 
say  that  in  our  opinion  the  conviction  on  the  second,  third,  sixth,  and 
seventh  counts  was  unaffected  by  any  possible  irrelevant  or  incompetent 
testimony  challenged  by  defendant's  counsel ;  that  as  to  them  no  prej- 
udicial error  was  committed  by  the  court  in  refusing  to  instruct  in  the 
language  as  requested  or  in  the  charge  as  given.  The  charge  as  a 
whole  was  fully  as  favorable  to  the  defendant  as  the  case  warranted, 
and  presented  every  proper  and  lawful  consideration  conducing  to  his 
acquittal.  We  are  impressed  by  the  record  as  a  whole  that  he  was  given 
a  fair  and  impartial  trial,  and  that  his  guilt  was  established  beyond 
any  reasonable  doubt.  The  judgment  should  therefore  be  affirmed, 
and  it  is  so  ordered. 

SANBORN,  Circuit  Judge  (concurring).  In  my  opinion  there  was 
no  evidence  to  sustain  the  verdict  on  the  second  count  of  the  indictment, 
there  was  fatal  error  in  the  charge  of  the  court  relative  to  the  trial  of 
the  third  count,  and  I  am  unable  to  assent  to  the  view  that  the  defend- 
ant was  lawfully  convicted  upon  any  count  in  the  indictment  except  the 
sixth  and  seventh.  I  concur  in  the  judgment  of  affirmance  upon  the 
sole  ground  that  there  was  substantial  evidence  in  support  of  the  ver- 
dict of  guilty  on  these  two  counts,  and  that  the  record  fails  to  disclose 
any  material  error  in  the  trial  of  the  charges  they  set  forth. 
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(Circuit  Court  of  Appeals,  Fifth  Circuit.    December  81,  190G.) 
No.  1,543. 

Removal  of  Causes— Suits  Against  Federal  Officers. 

Where  miit  was  brought  in  a  state  court  against  defendant  as  "the  duly 
qualified  and  acting  postmaster  at  Dallas,  Tex.,"  and  sought  relief  against 
certain  official  acts  performed  by  the  defendant  under  orders  of  the  Post- 
uiusier  General,  it  was  a  suit  against  an  officer  of  the  United  States  in  his 
official  capacity,  and  removable  to  the  federal  courts,  under  Act  Cong. 
Aug.  13,  1888,  c.  866,  §  2,  25  Stat  433  [U.  S.  Comp.  St  1901,  p.  508],  au- 
thorizing the  removal  of  cases  arising  under  the  laws  of  the  United  States 
of  which  the  Circuit  Courts  of  the  United  States  are  given  original  juris- 
diction by  section  1, 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  42,  Removal  of  Causes, 
§49.1 

Same— Procedure. 

The  proper  procedure  for  removing  a  cause  from  a  state  to  a  federal 
court  as  authorized  by  act  Cong.  Aug.  13,  1888,  c.  866,  il  1,  2,  25  Stat.  433 
[U.  S.  Comp.  St.  1901,  p.  508],  is  for  the  defendant  to  file  a  petition  for  re- 
moval in  the  state  court,  together  with  a  bond  conditioned  that  the  de- 
fendant will  enter  In  the  federal  Circuit  Court  on  the  1st  day  of  its  next 
session,  a  transcript  of  the  record  from  the  state  court,  and  will  pay  costs 
awarded  In  case  it  shall  be  determined  that  the  suit  has  been  wrongfully 
removed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  42,  Removal  of  Causes, 
§S  165.  189.] 

iAMB— Remand. 

Act  Cong.  March  3,  1875,  c.  137.  S  5,  18  Stat  472  [U.  S.  Comp.  St  1901,  p. 
511],  provides  that  when  a  case  Is  removed  from  a  state  court  to  a  Circuit 
Court  of  the  United  States,  it  shall  be  remanded  whenever  it  shall  appear 
to  the  satisfaction  of  the  Circuit  Court  at  any  time  after  removal  that  the 
suit  does  not  renlly  and  substantially  Involve  a  dispute  or  controversy  prop- 
erly within  the  Jurisdiction  of  such  Circuit  Court  Held  that,  where  a 
cause  was  properly  removable,  and  was  actually  removed,  it  would  not  be 
remanded  because  of  an  Irregularity  In  the  proceedings  for  removal  or  be- 
cause such  proceedings  were  taken  under  the  Improper  statute. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig.  vol.  42,  Removal  of  Causes, 
§221.] 

lAME— Proceedings  After  Removal. 

Rev.  St.  §  G43  [U.  S.  Comp.  St  1901,  p.  521],  provides  that  after  remoral 
of  a  cause  from  a  state  to  the  federal  courts,  it  shall  proceed  as  a  cause 
originally  commenced  in  the  federal  court.  Section  914  [U.  S.  Comp.  St 
1901,  p.  684]  declares  that  the  practice,  pleadings,  forms  and  modes  of 
civil  procedure  other  than  equity  and  admiralty  causes  In  the  federal  and 
District  Courts  shall  conform  as  near  as  may  be  to  the  practice  in  the 
state  courts,  and  section  913  [U.  S.  Comp.  St  1901,  p.  683]  requires  that 
the  forms  and  modes  of  procedure  In  suits  in  equity  shall  be  according 
to  the  rules  and  usages  which  belong  to  courts  of  equity  and  to  rules  of 
court  made  in  conformity  to  law.  Held,  that  where  a  suit  In  equity  Is  re- 
moved from  a  state  to  a  federal  court,  It  must  thereafter  conform  to  the 
equity  practice  and  rules  in  force  In  such  court,  regardless  of  the  forms  of 
practice  in  equitable  proceedings  In  the  state  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  42,  Removal  of  Causes^ 
1246.] 

:qu ITT— Pleading — DEiruBBEB— Cebtificate  of  Counsel— Affidavit. 

A  demurrer  to  a  bill  not  accompanied  by  a  certificate  of  counsel  that  It 
was  well  founded  In  point  of  law,  nor  supported  by  the  affidavit  of  the 
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defeDdant  that  it  was  not  interposed  for  delay  as  required  by  equity  rule 
81,  was  fatally  defective. 
[Ed  Note.— For  cases  in  point,  see  Gent  Dig.  toI.  19,  Equity,  §§  613,  627.] 

6.  Samk— AnswKB— Fnjno— Time. 

Equity  rule  82  authorizes  a  defendant  to  demur  to  a  part  of  the  bill  and 
answer  aa  to  the  residue,  and  rule  37  declares  that  no  demurrer  or  plea 
shall  be  held  bad  and  overruled  only  because  the  answer  of  the  defend- 
ant may  extend  to  some  part  of  the  same  matter  covered  by  such  demur- 
rer or  plea.  Held,  that  a  defendant  was  not  entitled  to  file  a  d^nurrer 
and  answer  at  the  same  time  both  attadclng  the  entire  bill,  and  that  the 
simultaneous  filing  of  such  answer  operated  as  a  withdrawal  of  the  demur- 
rer. 

[Bd.  Note.— For  cases  in  point  see  Gent  Dig.  vol.  19,  Equity,  §  488.] 

7.  Courts— Federal  Courts— Equity  Rxtues. 

Equity  rules  adopted  by  the  federal  courts,  as  authorized  by  Rev.  St 
I  917  [U.  S.  Comp.  St  1901,  p.  684],  have  the  force  and  effect  of  law. 

[Ed.  Note.— ITor  cases  in  point  see  Cent  Dig.  vol.  13.  Courts,  SS  274, 294. 
911.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

This  suit  was  begun  by  the  plaintiff,  Bryant  Bros.  Company,  a  corporation 
organized  under  the  laws  of  Texas,  filing  Its  petition  In  a  district  court  of 
Dallas  county,  Tex.,  against  the  defendant,  D.  A.  Robinson,  the  duly  qualified 
and  acting  postmaster  of  Dallas,  Tex.  The  petition  was  verified  by  plaintiff's 
afildavit  and  its  allegations  are  substantially  as  follows:  That  plaintiff 
was  engaged  in  the  business  of  selling  a  mineral  rod,  which  was  a  legitimate 
article  of  commerce,  and  which  had  been  thoroughly  tested  many  times  and 
found  efficient;  that  plaintiff's  business  as  a  seller  of  said  rods  srielded  it  a 
net  revenue  of  about  $5,000  per  annum,  the  average  selling  price  of  the  rods 
being  al>out  $8,  and  the  average  profit  being  about  $3  each  rod ;  that  plaintiff 
and  its  predecessors  had  been  engaged  in  the  business  at  Dallas  for  about 
eight  years,  during  which  time  they  always  had  been  solvent  and  responsible 
financially,  and  never  had  been  sued  or  otherwise  disturbed  by  persons 
who  had  purchased  rods;  that  plaintiff  had  been  summoned  to  appear 
before  the  Assistant  Attorney  General  for  the  Post  Office  Department  at 
Washington,  to  show  cause  why  a  fraud  order  should  not  issue  against  it; 
that  It  had  appeared  before  said  Assistant  Attorney  General  of  the  Post  Office 
Department  and  had  filed  its  answer  and  introduced  evidence,  both  of  which 
showed  without  contradiction  that  plaintiff  was  not  using  the  mails  for  the 
conduct  of  a  scheme  devised  to  defraud;  that  the  evidence  offered  by  the 
plaintiff  was  all  the  evidence  produced  on  the  hearing ;  that  the  Assistant  At- 
torney General  never  had  before  him  any  other  evidence  than  that  introduced 
by  the  plaintiff  (all  the  evidence  aforesaid  being  attached  as  exhibits  to  the 
petition)  ;  that  the  Assistant  Attorney  General,  whose  name  was  R.  P.  Good- 
win, made  the  order  without  any  evidence  proving  or  tending  to  prove  that 
the  plaintiff  was  engaged  in  a  scheme  or  device  for  obtaining  money  through 
the  malls  by  means  of  false  or  fraudulent  pretenses,  representations,  or 
promises,  and  that  the  order  was  made  by  the  said  R.  P.  Goodwin,  but  was 
signed  by  George  B.  Cortelyou,  Postmaster  General,  who  had  never  heard 
nor  considered  any  evidence  bearing  on  the  fact  as  to  whether  or  not  the 
plaintiff  had  been  conducting  a  scheme  or  device  for  obtaining  money  through 
the  mails  by  false  or  fraudulent  pretenses,  representations,  or  promises;  that 
the  order  so  made  was  what  Is  usually  known  as  a  "fraud  order,"  the  bill 
setting  up  the  terms  and  legal  effect  of  the  order ;  that  plaintiff's  business  was 
largely  conducted  through  the  post  office,  and  could  not  be  conducted  success- 
fully without  using  the  mail  and  postal  facilities;  that  the  defendant  as 
postmaster,  was  enforcing  said  order;  that  letters  containing  checks,  drafts, 
money  orders,  and  money,  addressed  to  the  plaintiff,  had  been  detained,  and 
were  then  being  held  in  the  post  office  at  Dallas,  and  would  within  a  few  days 
be  returned  by  the  postmaster  to  the  senders  with  the  envelopes  marked 
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Fraudulent/'  the  effect  of  all  of  which  would  be  to  destroy  the  business  of 
le  plaintiff. 

An  injunction  was  granted  by  the  state  judge.  The  defendant  presented 
Is  petition  to  the  United  States  Circuit  Court  for  the  Northern  District  of 
exas»  in  which  he  described  the  suit  which  had  been  brought  against  him, 
itP  alleged  that  the  suit  for  iujimctlon  seeks  "to  restrain  him  from  perform- 
g  his  duties  as  the  postmaster  of  the  United  States  of  America,  at  Dallas, 
ex.,  to  wit»  his  duty  and  duties  under  the  laws  and  regulations  of  the 
>st  Office  Department  of  the  United  States  of  America,  which  said  laws  and 
■gulations  are  a  portion  and  a  part  of  the  revenue  laws  of  the  said  United 
:ates  government,  and  to  prevent  him,  as  aforesaid,  from  carrying  into 
feet  the  lawful  orders  of  the  said  George  B.  Cortelyou,  Postmaster  General 

the  United  States,  as  aforesaid,  which  said  orders  were  made  under  the 
ws  of  the  United  States  of  America;  that  all  of  the  acts  sought  to  be 
strained  and  enjoined  in  the  said  suit  are  the  acts  and  duties  required  of  this 
►titioner  as  the  said  officer  of  the  United  States  of  America,  and  under  color 

his  said  office,  and  by  authority  of  the  said  postal  laws  of  the  United 
ates  of  America."  The  defendant  concluded  his  petition  with  a  prayer  that 
e  suit  be  removed  from  the  state  court  to  the  Circuit  Court  The  cause 
iving  been  removed  to  the  Circuit  Court,  a  motion  was  made  by  the  plain- 
f  to  remand  it  to  the  state  court.  The  Circuit  Court  overruled  this  motion. 
fterwards,  a  final  decree  was  made,  sustaining  demurrers  to  the  bill,  and 
e  bill  was  dismissed.  The  plaintiff  appealed  to  this  court  A  further  state- 
ent  of  the  procedure  in  the  cause  appears  In  the  opinion. 

J.  M.  McCormick,  for  appellant. 

Wm.  H.  Atwell,  U.  S.  Atty.,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge  (after  making  the  foregoing  statement  of 

e  case). 

We  first  consider  the  assignment  that  the  court  erred  in  refusing 

remand  the  cause  to  the  state  court.  The  petition  beginning  the 
lit  in  the  state  court  shows  that  it  was  brought  against  the  defendant 
LS  the  duly  qualified  and  acting  postmaster  at  Dallas,  Tex."  The 
lief  sought  is  against  certain  official  acts  of  the  postmaster  performed 
^  him  under  the  orders  and  directions  pf  the  Postmaster  General.  It 
a  suit  against  an  officer  of  the  United  States,  and  the  official  char- 
ter of  the  defendant  appears  from  the  plaintiff's  petition.  The  first 
ction  of  the  act  of  August  13,  1888,  confers  jurisdiction  on  the 
rcuit  Courts  of  the  United  States,  concurrent  with  the  courts  of  the 
veral  states,  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
here  the  matter  in  dispute  exceeds,  exclusive  of  interest  and  costs, 
e  sum  or  value  of  $2,000,  and  arising  under  the  Constitution  or  laws 

tlie  United  States.  It  is  provided  by  the  second  section  of  the 
me  act  that  any  suit  of  a  civil  nature,  at  common  law  or  in  equity, 
ising  under  the  Constitution  or  laws  of  the  United  States,  of  which 
e  Circuit  Courts  of  the  United  States  are  given  original  jurisdiction 
'  the  preceding  section,  may  be  removed  by  the  defendant  or  the 
ifendants  therein  to  the  Circuit  Court  of  the  United  States  for  the 
oper  district.  Act  Aug.  13, 1888,  c.  866,  25  Stat.  433, 1  Rev.  St.  Supp. 
!d  Ed.)  p.  611  [U.  S.  Comp.  St.  1901,  p.  508] :  A  suit  against  an  of- 
er  of  the  United  States  for  acts  done  in  the  performance  of  official 
ities  is  a  case  arising  under  the  laws  of  the  United  States.  Bachrack 
Norton,  132  U.  S.  337,  10  Sup.  Ct.  106,  33  L.  Ed.  377;  Sonnentheil 
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V.  Christian  Moerlein  Brewing  Co.,  172  U.  S.  401,  19  Sup.  Ct  233,  43 
h.  Ed.  492.  The  case  was,  therefore,  cleariy  removable  under  this 
statute.  Feibelman  v.  Packard,  109  U.  S.  421,  3  Sup.  Ct.  289,  27  L. 
Ed.  984 ;  Eighmy  v.  Poucher  (C.  C.)  83  Fed.  855 ;  New  Orleans  Na- 
tional Bank  v.  Merchant  (C.  C.)  18  Fed.  841;  Black's  Dillon  on  Re- 
moval of  Causes,  §  124.  The  proper  procedure  for  removal  under  this 
act  was  for  the  defendant  to  file  a  petition  in  the  suit  in  the  state  court, 
and  to  file  a  bond  with  surety,  with  condition  for  his  entering  in  the  Cir- 
cuit Court  on  the  1st  day  of  its  next  session  a  transcript  of  the  record 
from  the  state  court,  and  for  the  payment  of  costs  that  may  be  awarded 
by  the  Circuit  Court  if  that  court  should  hold  that  the  suit  was  wrong- 
fully removed.  It  does  not  appear  from  the  record  that  the  defend- 
ant filed  any  such  petition  or  bond  in  the  state  court.  The  record 
shows  that  he  made  application  to  the  federal  court  under  section  643 
of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  621]  and  under 
the  provisions  of  that  section  obtained  the  removal  of  the  cause.  Al- 
though no  petition  was  filed  in  the  state  court,  that  court,  on  receiving 
notice  of  the  proceeding  in  the  federal  court  to  remove  the  cause, 
made  the  following  order : 

"It  is  ordered  by  tbe  court  that  the  above-styled  and  numbered  cause  be 
removed  to  said  United  States  court  and  the  clerk  is  directed  to  transmit  the 
filed  papers,  together  with  copies  of  all  orders  made  by  this  court  In  said 
cause,  or  a  transcript  of  the  same,  and  together  with  a  bill  of  all  costs 
incurred  in  said  cause  in  this  court,  duly  certified.    •    •    ♦  >» 

Pursuant  to  this  order  of  the  state  court,  a  transcript  of  the  record 
in  the  case  was  duly  filed  in  the  Circuit  Court.  The  plaintiff  moved 
the  Circuit  Court  to  remand  the  case  to  the  state  court,  contending 
that  it  appeared  from  the  record  that  the  cause  was  not  removable  un- 
der the  provisions  of  section  643  of  the  Revised  Statutes.  The  Circuit 
Court  refused  to  grant  this  motion,  and  its  refusal  is  assigned  as  error. 

Section  643  of  the  Revised  Statutes  provides  that  : 

''When  any  civil  suit  or  criminal  prosecution  is  commenced  In  any  court 
of  a  state  against  any  ofl9cer  appointed  under,  or  acting  by  authority  of  any 
revenue  law  of  the  United  States,  now  or  hereafter  enacted,  or  against  any 
I)er8on  acting  under  or  by  authority  of  such  officer  on  account  of  any  act  done 
under  color  of  his  office,  or  of  any  such  law,  on  account  of  any  right,  title 
or  author»ty  clahned  by  such  officer,  or  other  person  under  such  law  ♦  ♦  ♦ 
the  said  buit  or  prosecution  may  at  any  time  before  the  trial  or  final  hearing 
thereof  be  removed  for  trial  in  the  Circuit  CJourt,"  etc 

The  cause  was  properly  removable  under  this  section  if  the  postmas- 
ter can  properly  be  called  an  "officer  appointed  under,  or  acting  by  au- 
thority of  any  revenue  law  of  the  United  States."  It  is  said  in  Black's 
Dillon  on  Removal  of  Causes,  §  41,  that  "the  post  office  laws  of  the 
United  States  are  'revenue  laws,'  within  the  meaning  of  this  statute.' 
In  Warner  v.  Fowler,  4  Blatchf.  311,  Fed.  Cas.  No.  17,182,  a  suit 
against  a  postmaster  for  an  alleged  wrongful  refusal  to  deliver  a  let- 
ter to  the  plaintiff  was  held  removable  under  this  statute,  the  court 
deciding  that  the  post  office  laws  of  the  United  States  are  "revenue" 
laws  within  its  meaning.  In  Ward  v.  Congress  Const.  Co.,  99  Fed. 
598,  39  C.  C.  A.  G69,  it  was  held  that  a  corporation,  in  the  performance 
of  a  contract  made  with  the  Secretary  of  the  Treasury  for  the  build- 
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^  of  an  addition  to  a  post  office  authorized  by  an  act  of  Congress, 
a  person  acting  by  authority  of  a  revenue  officer  of  the  United  States, 
vtn  under  color  of  his  office ;  and  a  suit  in  the  state  court  against  the 
rporation  to  enjoin  the  building  of  such  addition  is  removable  into 
t  Circuit  Court  of  the  United  States,  under  Rev  St.  §  643.  The 
urt  said :  "The  provision  of  section  643  for  the  removal  of  causes 
s  been  liberally  construed,  as,  for  manifest  reasons,  it  should  be," 
(1  Warner  v.  Fowler,  supra,  is  quoted  and  approved.  In  United 
ates  v.  James,  13  Blatchf.  207,  Fed.  Gas.  No.  15,464,  it  was  held 
It  "while  the  post  office  laws  are  revenue  laws,  within  the  meaning  of 
;  statute  cited,  they  are  not  laws  for  raising  revenue,  within  the  pro- 
;ion  of  the  Constitution." 

There  is  no  decision  of  the  Supreme  Court  decisive  of  the  question 
to  whether  this  cause  is  removable  under  section  643.  In  Public 
taring  House  v.  Coyne,  194  U.  S.  497,  506,  24  Sup.  Ct.  789,  48  L. 
I.  1092,  the  Supreme  Court  speaks  of  the  Post  Office  Department  as 
t  being  "a  necessary  part  of  the  civil  government  in  the  same  sense 
which  the  protection  of  life,  liberty,  and  property,  the  defense  of 
;  government  against  insurrection  and  foreign  invasion,  and  the  ad- 
nistration  of  public  justice,  are;  but  is  a  public  function  assumed 
d  established  by  Congress  for  the  general  welfare,  and,  in  most 
Lintries,  its  expenses  are  paid  solely  by  the  persons  making  use  of  its 
:ilities;  and  it  returns,  or  is  presumed  to  return,  a  revenue  to  the 
vernment,  and  really  operates  as  a  public  and  efficient  method  of  tax- 
on."  United  States  v.  Norton,  91  U.  S.  566,  23  L.  Ed.  454,  is  cited 
an  authority  against  the  application  of  the  statute  to  this  case.  It 
Ids  that  the  act  entitled  "An  act  to  establish  a  postal  money-order 
stem,"  approved  May  17,  1864,  c.  87,  13  Stat.  76,  is  not  a  revenue 
V  within  the  meaning  of  the  act  entitled  "An  act  in  addition  to  the 
;  entitled  'An  act  for  the  punishment  of  certain  crimes  against  the 
lited  States,'  "  approved  March  26,  1804,  c.  40,  2  Stat.  290.  United 
ites  V.  Hill,  123  U.  S.  681,  8  Sup.  Ct.  308,  31  L.  Ed.  275,  contains 
pressions  which  confine  the  phrase  "revenue  law,"  when  used  in  con- 
ction  with  the  jurisdiction  of  the  United  States  courts,  to  laws  im- 
sing  duties  on  imports  or  tonnage,  or  a  law  providing  in  terms  for 
renue;  but  the  case  is  one  in  which  the  question  before  the  court 
is  whether  a  clerk  of  a  court,  not  a  United  States  officer,  but  a  per- 
1  appointed  by  a  court  independent  of  the  executive  department  of 

1  government,  who  was  bound  to  pay  his  surplus  earnings  into  the 
lited  States  Treasury,  was  a  revenue  officer;  and  the  question  was 
cided  in  the  negative. 

The  contention  in  behalf  of  the  motion  to  remand  is  that  section  643 
lates  only  to  laws  providing  in  terms  for  revenue — laws  traceable 
•ectly  to  the  constitutional  power  granted  to  Congress  to  levy  and 
llect  taxes,  duties,  imposts,  and  excises,  and  that  it  has  no  applica- 
n  to  laws  passed  under  the  authority  conferred  on  Congress  to  es- 
^lish  post  offices  and  post  roads.     Const,  art.  1,  §  8.     Counsel  for 

2  defendant  in  error,  in  United  States  v.  Bromley,  12  How.  88,  96, 13 
Ed.  905,  urged  the  same  limitation  upon  the  meaning  of  "revenue 

V,"  and  pointed  out  that  the  constitutional  source  of  power  to  pass 
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postal  laws  was  separate  and  distinct  from  that  to  pass  revenue  law 
Responding  to  that  contention,  the  court  said: 

**Tbat  tbe  act  which  prescribes  the  offense  charged  la  a  revenue  law,  thei 
would  seem  to  be  no  doubt  In  Its  title,  it  is  declared  to  be  an  act  to  redu< 
the  rntos  of  postage,  and  for  the  prevention  of  frauds  on  the  revenue  of  tl 
Post  Office  Department  In  Its  character  and  object  it  is  a  revenue  law,  as 
nets  upon  the  rates  of  postage  and  Increases  the  revenue  by  prohibiting  ai 
punishing  fraudulent  acts  which  lessen  It  Under  the  act  of  1836,  the  reveni 
of  the  Post  Office  Department  is  paid  into  the  Treasury.  Revenue  is  the  i 
come  of  a  state,  and  the  revenue  of  the  Post  Office  Department,  being  rai» 
by  a  tax  on  mailable  matter  conveyed  in  the  maU,  and  which  is  disburs< 
in  the  public  service,  is  as  much  a  part  of  the  income  of  the  government  i 
moneys  collected  for  duties  on  imports." 

This  language  strongly  indicates  that  postal  laws  may  be  reveni 
laws  within  the  meaning  of  section  643,  but  the  expressions  we  hai 
quoted  from  United  States  v.  Hill,  supra,  may  point  to  a  diflferent  coi 
elusion. 

When  the  Circuit  Court  was  moved  to  remand  the  case,  the  motio 
we  think,  involved  more  than  the  mere  question  as  to  whether  or  n( 
the  cause  was  removable  under  section  643.  When  a  case  is  remove 
from  a  state  court  to  a  Circuit  Court,  it  should  be  remanded  to  tl 
court  from  which  it  was  removed  whenever  "it  shall  appear  to  tl 
satisfaction  of  said  Circuit  Court,  at  any  time  after  such  suit  has  be< 
*  *  *  removed  thereto,  that  such  suit  does  not  really  and  substai 
tiallv  involve  a  dispute  or  controversy  properly  within  die  jurisdictic 
of  said  circuit  court.  ♦  *  ♦"  Act  March  3,  1875,  c  137,  §  5,  ] 
Stat.  472  [U.  S.  Comp.  St.  1901,  p.  511].  It  appears  from  the  recoi 
that  the  case  does  substantially  involve  a  dispute  or  controversy  pro] 
erly  within  the  jurisdiction  of  the  Circuit  Court.  The  difficulty 
as  to  the  regularity  of  its  removal.  If  a  petition  had  been  filed  in  tl 
state  court  in  due  form,  accompanied  by  the  proper  bond,  and  tl 
transcript  of  the  cause  filed  in  the  Circuit  Court,  the  jurisdiction  of  tl 
Circuit  Court  would  have  attached,  although  the  state  court  had  r 
fused  to  make  the  proper  order.  Kern  v.  Huidekoper,  103  U.  S.  48 
26  L.  Ed.  354;  Mo.  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  556,  579,  ] 
Sup.  Ct.  389,  40  L.  Ed.  536.  The  record  does  not  show  the  filing  < 
a  petition  and  the  giving  of  a  bond,  but  it  does  show  that  the  sta 
court  made  an  order  that  the  case  be  removed  to  the  Circuit  Court,  ar 
that  the  transcript  was  duly  filed  in  the  Circuit  Court. 

In  Os.^ood  V.  Chicago  D.  &  V.  R.  Co.,  6  Biss.  330,  Fed.  Cas.  N 
10,604,  it  was  held  by  Drummond,  Circuit  Judge,  that  a  case  is  to  1 
remanded  only  "when  it  shall  appear  to  the  satisfaction  of  the  feder 
court  that  the  suit  does  not  really  and  substantially  involve  a  dispu 
or  controversy  properly  within  the  jurisdiction  of  the  court,  or  that  tl 
parties  have  been  improperly  or  collusively  made,  or  joined,  for  tl 
purpose  of  creating  a  case  cognizable  under  the  act.  It  is  true  th 
the  act  prescribes  the  manner  in  which  the  removal  shall  be  made,  ar 
the  directions  that  the  law  should  be  complied  with.  But  the  fifth  se 
tion  does  not  authorize  the  court  to  remand  or  dismiss  the  cause  for  tl 
reason  that  it  may  appear  that  there  was  any  irregularity  in  the  meai 
taken  to  procure  the  removal.    The  purpose  obviously  was,  if  the  re 
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rd  was  filed  in  the  federal  court  under  the  law,  and  the  court  could 
!e  that  it  had  jurisdiction  of  the  case,  that  it  should  retain  it,  notwith- 
anding  there  might  be  defects  in  the  manner  of  removal." 
In  Ruckman  v.  Ruckman  (C.  C.)  1  Fed.  587,  691,  the  court  said: 

"The  question  In  this  court  Is  not  whether  the  counsel  for  the  petitioners 
mprehends  and  assigns  the  true  reasons  for  the  removal,  but  whether  the 
hole  record  reveals  a  case  over  which  the  court  has  jurisdiction.  No  matter 
)w  irregularly  the  petition  brings  up  the  suit,  when  it  Is  here,  the  only 
lestion  is  whether  it  involves  a  controversy  properly  within  the  Jurisdiction 
'  the  court.  If  it  does,  it  will  not  be  remanded  because  a  mistake  is  made 
7  the  counsel  of  the  petitioners  in  assigning  grounds  for  the  removal  which 
•ove  to  be  untenable." 

In  Northern  Pacific  Terminal  Company  v.  Lowenberg  (C.  C.)  18 
ed.  339,  343,  Judge  Deady  said : 

"Besides,  the  case  having  been  brought  here,  the  question  upon  the  motion 
remand  Is  not  whether  there  are  any  irregularities  in  the  proceedings  for 
moval,  but  whether  on  the  face  of  the  record  it  satisfactorily  appears  that 
le  action  does  not  involve  a  controversy  within  the  Jurisdiction  of  this 
lurt  That  there  is  such  a  controversy  in  this  case  is  too  plain  for  argument; 
id  therefore  the  right  of  the  petitioners  to  have  Uiis  cause  remain  within 
le  jurisdiction  of  this  tribunal  for  trial  Is  clear  beyond  cavil  or  doubt" 

In  Dennis  v.  County  of  Alachua,  8  Woods,  683,  Fed.  Cas.  No. 
791,  it  was  held  that: 

"When  a  cause  Is  once  removed  from  a  state  to  a  federal  court,  and  there 
*e  no  Jurisdictional  objections  to  its  remaining  there,  it  will  not  be  remanded 
•  dismissed  for  defects  in  the  bond  for  removal,  Insufficiency  of  sureties 
lereon,  or  other  irregularities  which  can  be  remedied  or  have  not  worked  any 
rejudice  to  the  opposite  party." 

In  Woolridge  v.  McKenna  (C.  C.)  8  Fed.  650,  %^1,  Judge  Ham- 
lond  said: 

"There  seems  to  be  the  recognition  of  a  general  principle  that  where  a 
luse  has  been  removed  and  fails  within  the  act  of  Congress,  It  will  not  be 
'manded  for  Irregularities  which  can  be  remedied  and  have  worked  no 
Jury  to  the  adverse  party." 

Where  there  is  substantial  doubt  about  the  jurisdiction  of  the  Cir- 
jit  Court,  it  has  been  often  held  that  it  should  be  solved  against  the 
irisdiction  and  that  the  cause  should  be  remanded  (State  v.  Bradley 
C.  C]  26  Fed.  289,  18  Ency.  Pldg.  &  Prac.  p.  378,  note  6,  and  cases 
lere  cited) ;  but  where  there  is  no  doubt  about  the  case  being  one  of 
hich  the  Circuit  Court  has  jurisdiction,  and  the  only  doubt  is  as  to 
le  regularity  of  the  removal,  or  as  to  whether  the  application  for  re- 
loval  has  been  made  under  the  proper  statute,  the  motion  to  remand 
lould  be  overruled.  We  think  the  Circuit  Court  ruled  correctly  in 
^fusing  to  remand  the  cause. 

We  now  consider  the  assignment  that  the  court  erred  in  sustaining 
le  demurrers  to  the  bill.  The  record  from  the  state  court  was  filed 
I  the  Circuit  Court  on  December  28,  1905.  The  respondent,  David 
..  Robinson,  on  January  8,  1906,  filed  in  the  Circuit  Court  three  de- 
lurrers  to  the  whole  bill,  and  an  answer  to  the  whole  bill.  Each  de- 
lurrer  and  the  answer  is  signed  by  respondent's  solicitor,  but  no  certif- 
ate  of  counsel  nor  affidavit  of  respondent  is  attached  to  the  demur- 
irs.    The  cause  having  been  removed  to  the  federal  court,  its  further 
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progress  was  governed  by  the  law  of  that  court.    Ex  parte  Fisk,  113  - 
U.  S.  713,  726,  5  Sup.  Ct.  724,  28  L.  Ed.  1117.    The  statute  under 
which  the  application  to  remove  the  case  was  made  provides  that,  after 
its  removal  it  "shall  proceed  as  a  cause  originally  commenced  in  that 
court."    Rev.  St.  U.  S.  §  643. 

The  practice,  pleadings,  forms,  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  Circuit  and  Dis- 
trict Courts  are  made  to  conform  as  near  as  may  be  to  the  practice 
in  the  state  courts.  Rev.  St.  U.  S.  §  914  [U.  S.  Comp.  St.  1901,  p. 
684].  The  section  of  the  statute  just  cited  expressly  excludes  equity 
cases  from  its  operation,  and  the  exclusion  is  emphasized  by  the  preced- 
ing section,  which  provides  that  the  forms  and  modes  of  proceedings 
in  suits  of  equity  jurisdiction  shall  be  according  to  the  rules  and  usages 
which  belong  to  courts  of  equity  and  to  rules  of  court  made  in  con- 
formity to  law.  Rev.  St.  U.  S.  §  913  [U.  S.  Comp.  St.  1901,  p.  683]. 
While  the  practice  in  cases  at  law  in  the  federal  courts  follows  as  near 
as  may  be  that  of  the  state  in  which  a  federal  court  is  held,  the  practice 
and  procedure  in  equity  cases  in  the  federal  courts,  being  governed  by 
federal  law  and  uniform  rules,  is  the  same,  no  matter  in  which  state 
the  court  is  sitting.     1  Bates,  Eq.  Proc.  §  20. 

The  thirty-first  rule  in  equity  provides  that: 

''No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  unless  upon  a 
certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  Id  point  of  law, 
and  supported  by  the  afQdavit  of  the  defendant ;  that  it  is  not  interposed  for 
delay ;  and,  if  a  plea,  that  it  is  true  in  point  of  fact" 

In  National  Bank  v.  Insurance  Company,  104  U.  S.  54,  26  L.  Ed. 
693,  it  was  held  that  a  plea  that  did  not  conform  to  this  rule  could 
be  "disregarded  on  that  account."  In  Sheffield  Furnace  Co.  v. 
Witherow,  149  U.  S.  574,  576,  13  Sup.  Ct.  936,  37  L.  Ed.  853,  the 
court  said  that: 

"Inasmuch  as  the  so-called  demurrer  was  tatally  defective  In  lacking  the 
affidavit  of  defendant  and  certificate  of  counsel,  required  by  rule  31,  there  was 
no  error  in  disregarding  It,  and  entering  a  decree  pro  confesso." 

Referring  to  demurrers  that  did  not  conform  to  the  rule.  Judge 
Maxey  said,  in  Preston  v.  Finley  (C.  C.)  72  Fed.  850,  854,  "the  demur- 
rers, as  such,  cannot  be  regarded ;"  and  in  American  S.  &  W.  Co.  v. 
Wire  Drawers'  &  Die  Makers  Unions  etc.  (C.  C.)  90  Fed.  598,  Judge 
Hammond  said,  of  such  a  demurrer,  that  "it  must  be  wholly  disre- 
garded."   See,  also,  Secor  v.  Singleton  (C.  C.)  9  Fed.  809. 

In  Brazoria  County  v.  Youngstown  Bridge  Co.,  80  Fed.  10,  25  C 
C.  A.  306,  the  irregularity  in  the  demurrer  was  held  waived  by  the 
complainants  going  to  trial  on  it  without  objection.  In  that  case  there 
was  an  affidavit  of  counsel  that  the  demurrer  was  not  interposed  for 
delay.  Whether  the  affidavit  of  counsel  would  be  received  as  a  sub- 
stitute for  the  affidavit  of  the  defendant  and  the  certificate  of  counsel, 
was  mooted,  but  not  decided;  but  it  was  held  that  the  defect  was 
waived.  In  the  case  at  bar,  there  is  no  effort  whatever  to  comply  with 
the  rule;  and,  besides,  here,  unlike  the  case  just  cited,  the  defendant 
has  attached  to  his  demurrer  to  the  whole  bill  an  answer  to  the 
whole  bill.    Foster  says  that,  by  setting  the  demurrer  down  for  argu- 
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-ment,  any  irregularity  in  filing  it  would  probably  be  waived,  "except 
the  omission  of  the  affidavit  and  certificate  of  counsel."  1  Foster's 
Fed.  Prac.  (3d  Ed.)  §  119.  A  defendant  may  demur  to  part  of  a  bill 
and  answer  part  of  it  (Equity  rule  32),  but  he  is  not  permitted  to  de- 
mur to  the  whole  bill  and  at  the  same  time  answer  the  entire  bill. 
When  such  pleadings  are  filed,  the  eflfect  of  the  answer  is  to  overrule 
or  withdraw  the  demurrer,  and  the  answer  alone  should  be  regarded. 
1  Bates  Fed.  Eq.  Proc.  §  207 ;  Story's  Eq.  Pldg.  §  442 ;  6  Ency.  Pldg. 
A  Prac.  p.  38,  §  3.  It  was  formerly  the  rule  that  an  answer  to  any 
part  of  a  bill  demurred  to  would  overrule  the  demurrer,  even  though 
the  part  answered  was  immaterial.  1  Daniell's  Chan.  Pldg.  &  Prac. 
(4th  Ed.)  689.  The  severity  of  that  rule,  operating  against  a  defend- 
ant who  in  framing  his  answer  to  part  of  the  bill  made  it  inadvertent- 
ly extend  to  parts  of  the  bill  to  which  he  had  demurred,  caused  it  to  be 
abandoned  in  this  country  and  in  England. 

The  practice  which  now  prevails  is  prescribed  by  Equity  rule  37: 

"No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument, 
only  because  the  answer  of  the  defendant  may  extend  to  some  part  of  the 
■same  matter  as  may  be  covered  by  such  demurrer  or  plea." 

Construing  this  rule  in  Crescent  City,  etc.,  v.  Butchers',  etc.  (C.  C.) 
12  Fed.  225,  Pardee,  Circuit  Judge,  said : 

"We  notice  that  with  the  demurrer  to  the  whole  bill  and  four  separate 
plecui,  each  going  to  the  whole  bill,  there  is  also  filed  an  answer  to  the  whole 
bill,  hi  which  all  the  matters  averred  in  the  pleas  are  again  set  forth.  Under 
the  equity  rule  32,  a  defendant  may  demur  to  part  of  a  bill,  plead  to  part, 
and  answer  as  to  the  residue.  Under  the  equity  rule  37,  no  demurrer  or  plea 
shall  be  held  bad  and  overruled  upon  argument,  only  because  the  answer  of 
the  defendant  may  extend  to  some  part  of  the  same  matter  as  may  be  covered 
by  such  demurrer  or  plea.  But  we  do  not  understand  that  there  is  any  rule 
that  allows  a  defendant  to  demur  to  the  whole  bill,  plead  to  the  whole  bill. 
and  answer  to  the  whole  bill  at  the  same  time.  The  effect  of  such  pleading 
is  that  the  plea  is  taken  as  waiving  the  demurrer,  and  the  answer  as  waiving 
the  plea." 

In  Huntington  v.  Laidley  (C.  C.)  79  Fed.  865,  Goff,  Circuit  Judge, 
held  that  "a  plea  containing  a  full  defense  to  the  bill  is  waived  by  an 
answer  which  goes  to  the  whole  bill."  And  the  learned  judge  held 
that  rule  37  "only  applies  in  cases  where  the  demurrer  or  plea  ex- 
tends to  only  a  part  of  the  bill,  and  the  answer  is  intended  to  cover 
the  residue."  We  are  aware  of  the  fact  that  the  rule  was  given  a 
more  extended  application  in  Hayes  v.  Dayton  (C.  C.)  18  Blatchf. 
425,  8  Fed.  702,  but  we  think  that  the  words  of  the  rule,  construed  in 
connection  with  rule  32,  prevents  its  application  to  cases  where  the 
defendant  has  both  demurred  to  and  answered  the  whole  bill.  There 
is,  of  course,  no  doubt,  under  the  authorities,  that  the  court  below 
could  have  entirely  disregarded  the  demurrer,  and,  if  no  answer  had 
been  filed,  could  have  entered  a  decree  pro  confesso  for  the  complain- 
ant The  answer  being  on  file  overniled  the  demurrer— even  if  it  had 
conq)lied  with  rule  31 — ^and  the  plaintiff  could  have  filed  a  replication 
and  proceeded  to  take  evidence  under  the  rules.  The  case,  however, 
was  tried  on  the  demurrer  without  objection,  except  that  the  plaintiff 
noted  an  exception  to  the  ruling  on  the  demurrer. 
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The  question  is,  whether  or  not  this  court  should  notice  on  this  ap 
peal  the  fatal  defect  in  the  demurrer  and  its  withdrawal,  waiver,  o 
overruling  by  the  answer  which  was  filed  with  it.  The  answers  an* 
demurrers  were  framed  in  accordance  with  the  practice  in  the  stat 
courts  of  Texas,  where  the  procedure  in  law  cases  and  equity  case 
is  the  same.  There  are  fundamental  objections  to  such  practice  beiuj 
adopted  in  federal  courts,  where  equity  cases  and  law  cases  are  kep 
separate  by  law.  We  do  not  think  the  federal  courts  should  permi 
the  adoption  of  a  state  practice  which  involves  an  entire  abandonmer 
of  the  law  of  procedure  in  the  federal  courts  of  equity,  even  whe 
solicitors  fail  to  make  objection.  Congre*:;*^  has  conferred  power  o 
the  Supreme  Court  to  make  the  equity  rules  we  have  quoted,  and  the 
have  the  force  and  effect  of  law.  Rev.  St.  U.  S.  §  917  [U.  S.  Com] 
St.  1901,  p.  684].  They  produce  a  uniformity  in  the  equity  practic 
that  is  very  desirable.  The  rules  we  have  cited  are  efficient  factors  i 
preventing  frivolous  demurrers  being  filed,  and  in  preventing  demui 
rers  for  delay.  If  the  courts  permit  them  to  be  entirely  ignored, 
would  lead  to  a  want  of  uniformity  in  the  practice  and  to  augmentin 
the  evils  the  rules  were  intended  to  suppress  and  prevent  The  d< 
parture  from  the  proper  procedure  is  so  great  in  this  case  that  w 
think  it  should  not  be  permitted  to  pass  unnoticed.  It  was  error  t 
sustain  the  demurrer  and  dismiss  the  bill. 

The  decree  sustaining  the  demurrers  and  dismissing  the  bill  is  n 
versed,  and  the  cause  remanded,  with  instructions  to  entirely  disregar 
the  so-called  demurrers,  or  to  strike  them  from  the.  file  if  motion  t 
made  for  that  purpose,  and  to  proceed  in  the  case  in  conformity  wit 
the  usual  procedure  in  equity. 


a49  red.  330.) 

MIIXBR  v.  TERRITORY  OP  OKLAHOMA  (two  cases). 

(Circait  Court  of  Appeals,  Eighth  Circuit    December  13,  1906.) 

Nos.  2,398,  2,470. 

1.  COUBTS— ClBCUIT  COUBT  OF  APPEALS— CbIMINAI,  ApPEAL&-^UBISDICTIOIV. 

Judiciary  Act  March  3,  1891,  c.  517,  §  15,  26  Stat.  830  [U.  S.  Oomp.  S 
1901,  p.  554],  provides  that  the  Circuit  Court  of  Appeals,  in  cases  in  whic 
its  Judgment  is  final,  shall  have  appellUte  j'arisdiction  to  review  Judj 
ments  of  the  Supreme  Courts  of  the  several  territories  within  their  pa 
ticular  circuits,  etc.  Section  5,  as  amended  by  Act  Cong.  Jan.  20,  1897, 
68,  29  Stat  492  [U.  S.  Comp.  St  1901,  p.  549],  declares  that  appeals  < 
writs  of  error  may  be  taken  from  the  District  Courts  or  existing  Circu 
Courts  direct  to  the  Supreme  Court  in  cases  of  conviction  of  a  capit 
crime.  Section  6  (Act  March  3,  1891,  c.  517,  26  Stat  828  [U.  S.  Comp.  S 
1901,  p.  549])  provides  that  the  Circuit  Court  of  Appeals  rfiall  have  Rppe 
late  Jurisdiction  to  review  any  final  decision  in  a  District  Court  or  existii 
Circuit  Courts  In  all  cases  other  than  those  provided  for  in  the  precedir 
section,  unless  otherwise  provided  by  law,  and  that  the  Judgments  and  d 
crees  of  the  Circuit  Court  of  Appeals  shall  be  final  in  all  cases  arising  m 
der  the  criminal  laws,  except,  etc.  Held,  that  the  Circuit  Court  of  A] 
peals  has  Jurisdiction  on  writ  of  error  to  review  a  conviction  for  gran 
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larceny,  In  violation  of  the  laws  of  a  territory,  which  has  b6^i  affirmed  by 
the  Supreme  Court  of  the  territory. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  fi  1101. 

Jurisdiction  of  Circuit  Court  of  Appeals  in  general,  see  notes  to  Law  Ow 
Bew  V.  United  States,  1  C.  C.  A.  6,  and  United  States  Freehold  Land  &  Emi- 
gration Co.  V.  Gallegos,  32  C.  C.  A.  475J 
'aiMiNAL  Law— W BIT  of  Ebbob— Assiqnmemt  op  Ebbob— Suffioibnot. 

An  assignment  that  the  court  erred  in  not  reversing  a  conviction  on  ac- 
couut  of  misconduct  of  the  presiding  Judge  in  making  prejudicial  re- 
marks, insinuations,  etc.,  with  reference  to  accused,  his  counsel,  etc.,  as 
appeared  from  the  record  of  the  proceedings  in  the  district  court,  was  fa- 
tally defective  for  failure  to  point  out  in  the  record  the  alleged  prejudicial 
remarks,  rulings,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  15^  Criminal  Law,  § 
2956.] 
Same— Exceptions. 

Where  the  printed  record  on  a  writ  of  error  in  a  criminal  case  failed  to 
disclose  that  any  exception  was  saved  to  certain  alleged  objectionable  con- 
duct on  the  part  of  the  trial  Judge,  the  objection  could  not  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  16,  Criminal  Law,  §§ 
2G65,  2G67.] 

i\'irNESSES — CbOSS -Exam  I  NATION— INTEBEST. 

It  was  competent  for  the  defense  in  a  criminal  prosecution,  for  the  pur- 
pose of  impairing  the  testimony  of  a  witness  for  the  territory,  to  show  his 
interest  by  asking  him  if  he  had  not  contributed  money  to  aid  In  the  pros- 
ecution, and  what  his  purpose  was  in  so  doing. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  §  1195.] 

Same. 

Where  an  attorney  was  oflPered  as  a  witness  for  the  territory  In  a  crim- 
inal case,  it  was  competent  for  the  defendant  to  show  that  the  witness  had 
received  a  retainer  in  the  case  to  assist  in  the  prosecution,  and  also  to 
show  in  what  capacity  he  was  retained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  §  1201.] 
Same— Impeachment. 

A  witness  was  asked  if  stolen  property  had  not  been  found  In  his  pos- 
session and  if  witness  had  not  been  forced  to  pay  for  the  property.  Held, 
that  the  question  was  inadmissible,  even  to  affect  the  credibility  of  the 
witness. 

[Ed.  Note. — For  cases  hi  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  §§  1125, 
112G.]  ' 
Dbiminal  Law— Writ  of  Ebbob- Pbejtjdice. 

In  a  prosecution  for  larceny,  defendant  was  not  prejudiced  by  certain 
questions  asked  a  witness  by  the  court  concerning  a  conversation  had  be- 
tween witness  and  defendant,  in  which  witness  told  defendant  that  the 
matter  could  be  fixed  up  by  an  explanation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Criminal  Law,  §§ 
8120,  3133.] 
Witnesses— CBEDiBiLTTy— Impeachment. 

In  a  prosecution  for  cattle  theft,  the  credibility  of  a  witness  could  not 
be  Impeached  by  proof  that  he  had  a  "sweetheart"  who  was  the  niece  of  a 
fugitive  from  Justice  for  murder,  or  that  witness  at  times  had  consorted 
with  persons  reputed  to  have  been  charged  with  horse  theft,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  50,  Witnesses,  fi  1125.] 
Criminal  Law— Ebuob— Pbesumption— Pbejudice. 

Where  an  error  is  shown  in  a  criminal  case,  it  will  be  presumed  to  have 
been  hurtful  to  the  party  against  whom  it  has  been  committed,  until  it 
appears  to  have  been  rendered  innocuous. 

[Ed.  Note.-*For  cases  in  point,  see  Cent.  Dig.  voL  15,  Criminal  Law, 
B  3090-3090.] 
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10.  Labcewt— Definition. 

Where  a  territorial  statute  defloed  larceny  as  a  taking  with  a  felonious^ 
Intent  to  deprive  the  owner  of  the  property  taken,  and  with  Intent  to 
appropriate  the  same  to  the  use  and  t>eneflt  of  the  taker,  an  Instmction 
authorizing  a  conviction  if  the  property  was  taken  by  defendant  with  the 
felonious  intent  to  deprive  the  owner  thereof  was  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  82,  Larceny,  §  191.1 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Oklahoma. 
For  opinion  below,  see  85  Pac.  239. 

S.  H.  Harris  (D.  P.  Marum,  on  the  brief),  for  plaintiff  in  error. 
W.  O.  Cromwell,  Atty.  Gen.  (Don  C  Smith,  Asst  Atty.  Gen.,  on 
the  brief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  The  plaintiff  in  error  (hereinafter  for 
convenience  designated  as  the  defendant)  was  indicted,  convicted,  and 
sentenced  to  the  penitentiary  in  the  district  court  of  Oklahoma  Terri- 
tory for  the  offense  of  grand  larceny  in  stealing  cattle,  alleged  to  be 
the  property  of  William  Louthers.  This  judgment  having  been  af- 
firmed on  appeal  to  the  Supreme  Court  of  the  territory,  the  defend- 
ant sued  out  a  writ  of  error  from  this  court  to  have  said  judgment  re- 
viewed. The  explanation  of  the  two  numbered  cases  is  that  the  first 
writ  of  error  was  sued  out  from  the  Supreme  Court  of  the  Territory 
and  attested  by  its  clerk.  To  correct  this  a  second  writ  of  error  was 
taken  out  in  due  form  from  this  court,  with  the  proper  teste. 

The  jurisdiction  of  this  court  to  review  the  decision  of  the  Supreme 
Court  of  the  territory  is  challenged  by  the  Attorney  General  of  the 
territory.  The  case  of  Folsom  v.  United  States,  160  U.  S.  121,  16 
Sup.  Ct.  222,  40  L.  Ed.  363,  was  certified  from  this  court  to  the  Su- 
preme Court  to  have  determined  the  question  as  to  whether  the  Cir- 
cuit Court  of  Appeals  had  jurisdiction  to  review  the  decision  of  the 
Supreme  Court  of  the  territory  of  New  Mexico  affirming  a  judgement 
of  the  district  court  in  a  criminal  proceeding,  the  punishment  for  which 
was  imprisonment  in  the  penitentiary.  As  such  punishment  brought 
the  case  within  the  definition  of  an  infamous  crime,  as  employed  in 
section  5  of  the  act  creating  the  Circuit  Courts  of  Appeals  of  the  Unit- 
ed States,  the  Supreme  Court  answered  the  question  submitted  in  the 
negative.  Thereupon  Congress,  by  Act  Jan.  20,  1897,  c.  68,  29  Stat.  492 
[U.  S.  Comp.  St.  1901,  p.  649],  amended  the  act  establishing  the  Cir- 
cuit Courts  of  Appeals  by  striking  out  the  words  "or  otherwise  in- 
famous" from  section  5  of  the  act;  the  purpose  being  to  confer  juris- 
diction on  the  Courts  of  Appeal  to  review  the  decisions  of  the  Supreme 
Court  of  the  territory  in  criminal  cases,  including  infamous  crimes. 
In  Ex  parte  Moran,  76  C.  C.  A.  896,  144  Fed.  699,  Judge  Sanborn,, 
speaking  for  the  court,  said: 

"This  court  has  the  power  to  review  in  that  way  final  decisionB  of  the 
Supreme  Court  of  Oklahoma  in  all  cases  in  which  the  Jurisdiction  below  is 
dependent  upon  the  citizenship  of  the  opposite  parties  to  the  suit,  hi  all 
admiralty  cases,  in  all  cases  arising  under  the  patent  laws,  the  revenue 
laws,  and  the  bankruptcy  laws,  and  in  all  cases  arising  und^  the  criminal 
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laws  except  in  cases  of  the  conviction  of  a  capital  crime.  [Authorities  cited.] 
The  fact  may  be  noticed  in  passing  that  this  court  has  the  same  jurisdiction 
by  writ  of  error  or  appeal  to  review  the  Judgments  and  decrees  of  the 
Supreme  Court  of  Oklahoma  that  it  has  to  review  the  judgments  and  decrees 
of  the  Circuit  Courts  of  the  United  States  within  its  circuit  in  which  its 
Jud^m^its  are  final.  Neither  the  Supreme  Court  nor  this  court  has  any 
Jurisdiction  to  review  in  this  way  the  Judgments  of  the  Supreme  Court  of 
OklalK>ma  in  cases  of  a  conviction  of  a  capital  crime." 

The  Supreme  Court  in  New  v.  Oklahoma,  196  U.  S.  262,  25  Sup. 
Ct  68, 49  L.  Ed.  182,  has  decided  that  writs  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  Supreme  Court  of  Oklahoma  do  not 
lie  even  in  capital  cases. 

Counsel  for  the  territory  makes  the  contention  that  the  jurisdiction 
of  the  Circuit  Court  of  Appeals  lies  to  review  the  decisions  of  the  Su- 
preme Court  of  the  territory  in  criminal  cases  only  where  the  United 
States  is  a  party,  and  consequently  where  the  criminal  offense  is  de- 
nounced by  federal  statute,  and  not,  as  in  this  case,  where  the  crime 
is  proscribed  by  legislative  act  of  the  territory.  In  support  of  this 
proposition  the  case  of  Aztec  Mining  Company  v.  Ripley,  151  U.  S.  79, 
14  Sup.  Ct.  236,  38  L.  Ed.  80,  is  cited.  It  is  true  that  in  the  opinion 
in  that  case  the  learned  Chief  Justice  used  the  following  language : 

"By  the  fifteenth  section  of  the  judiciary  act  of  March  3,  1891  (26  Stat. 
830,  c.  517  [U.  S.  CJomp.  St  1901,  p.  554]),  the  Circuit  Courts  of  Appeals,  in 
cases  in  which  their  Judgments  were  made  final  by  the  act,  were  empowered 
to  exercise  appellate  Jurisdiction  over  the  Judgments,  orders,  or  decrees  of 
the  Supreme  Courts  of  the  several  territories;  but  as  this  case  was  not  a 
case  in  admiralty,  nor  a  case  arising  under  the  criminal,  revenue,  or  patent 
laws  of  the  United  States,  ♦  ♦  ♦  it  did  not  belong  to  either  of  the  classes 
defined  by  section  6  of  that  act  (26  Stat.  828  [U.  S.  Comp.  St.  1901.  p.  549]), 
as  cases  in  which  the  Judgments  or  decrees  of  the  Circuit  Courts  of  Appeals 
should  be  final." 

It  is  evident  that  the  words  "of  the  United  States"  were  either  a 
mere  inadvertence  or  that  it  was  intended  to  apply  alone  to  patent 
or  revenue  laws.  The  structure  of  the  clause  in  the  statute  is,  "in  all 
cases  arising  under  the  patent  laws,  under  the  revenue  laws,  and  under 
the  criminal  laws."  There  is  nothing  in  the  language  employed  by  the 
statute  to  indicate  that  a  review  would  not  apply  to  cases  arising  un- 
der the  criminal  laws  of  the  territory,  as  well  as  those  of  the  United 
States.  All  statutes  enacted  by  the  territorial  government  are  under 
authority  of  the  organic  act;  and  decisions  of  the  territorial  courts, 
in  the  absence  of  some  words  of  negation  or  manifest  omission  in  the 
organic  act,  are  reviewable  either  by  the  Supreme  Court  or  by  the 
United  States  Courts  of  Appeal;  and  such  has  been  the  practice  on 
q)peals  and  writs  of  error  from  the  Indian  and  Oklahoma  Territories 
since  the  creation  of  the  Courts  of  Appeal. 

Turning  to  the  matters  sought  to  be  reviewed  under  this  writ  of  er- 
ror, they  are  largely  directed  to  the  alleged  misconduct  of  the  trial 
judge  in  the  treatment  accorded  to  counsel  for  the  defendant  and  his 
witnesses,  and  to  alleged  improper  statements  made  by  the  judge  in 
the  presence  of  the  jury.  It  is  to  be  confessed  that  in  some  respects 
the  trial  of  the  case  was  conducted  in  a  disorderly  manner.  It  partook 
too  much  of  a  personal  altercation  among  the  respective  counsel,  in 
which,  at  times,  the  court  participated.     But,  after  reading  the  con- 
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nection  in  which  the  matters  complained  of  occurred,  we  are  impress^ 
with  the  fact  that  complaining  counsel  are  not  so  blameless  for  tl 
disagreeable  incidents  as  to  entitle  them  to  cast  the  whole  respons 
bility  therefor  upon  the  trial  judge.  It  is  a  method  sometimes  resor 
ed  to,  as  reprehensible  as  it  ought  to  be  infrequent,  that  in  defense 
deemed  possibly  desperate,  for  counsel  by  their  course  of  conduct 
so  annoy  and  exasperate  the  judge  as  to  make  him,  now  and  the 
forget  the  pedestal  on  which  he  sits,  and  by  retaliation  display  an  ui 
judicial  temper  and  lose  his  equipoise,  in  the  expectation  that  therel 
he  may  be  led  into  the  commission  of  some  reversible  error.  One  ( 
the  surest  methods  for  counsel  to  inspire  a  proper  dignity  on  the  pa 
of  the  court  and  to  obtain  fair  treatment  is  by  their  own  respectf 
depojtment  and  fairness  to  impress  the  court  with  a  belief  in  their  i 
tellectual  honesty  and  sincerity,  rather  than  by  persistent  contentio 
contradiction,  and  wrangling  with  the  court,  and  at  times  injectir 
improper  matters  into  the  tnal,  invite  antagonism  from  the  court  ai 
drive  it  from  its  propriety.  To  many  of  the  unpleasant  and  reprehe 
sible  incidents  of  the  trial  complained  of  by  counsel  for  defendant,  tl 
maxim  might  well  be  applied :     "Communis  error  facit  jus." 

There  were  three  attorneys  engaged  in  the  defense.  Instead  of  ti 
examination  and  cross-examination  of  the  witnesses  being  conducts 
by  one  of  them  at  a  time,  frequently  all  three  interjected  questions  ai 
objections,  and  when  discussions  arose  in  the  progress  of  the  tri 
the  three  would  seem  to  be  on  their  feet  simultaneously,  cross-firii 
at  the  opposing  counsel  and  contending  with  the  court.  At  times  th< 
would  interrupt  the  court  in  the  midst  of  a  sentence  being  uttered  1 
him,  and,  when  reproved,  the  apology  offered  was  after  a  fashion  b 
to  add  to  the  offense.  Had  the  court  asserted  its  authority  by  cor 
manding  ruling  and  a  determined  adherence  to  orderly  procedui 
rather  than  by  engaging  in  wrangling  debate  and  recrimination,  bo 
jurors  and  spectators  doubtless  would  have  been  better  impressed  wi 
the  fact  that  the  courtroom  is  the  sanctuary  of  justice,  always  calcula 
ed  to  promote  calm  consideration  and  an  unbiased  judgment. 

Many  of  the  assignments  of  error  discussed  in  the  argument  ai 
briefs  are  in  such  disregard  of  the  rules  of  this  court,  for  the  lack  ( 
specifications  and  reference  to  where  the  incidents  complained  of  mj 
be  found  in  the  record,  as  to  disentitle  them  to  consideration.  Tl 
following  IS  an  example : 

"The  court  erred  In  not  reversing  the  cause  on  account  of  tiie  miscondi] 
of  the  presiding?  judge  in  making  prejudicial  remarks  and  insinuations,  orde 
and  rulings  with  reference  to  the  defendant,  his  counsel,  witnesses  and  pc 
sons  not  connected  with  the  cause,  as  appears  from  the  record  of  the  pi 
oeedings  In  said  district  court" 

Thus  leaving  this  court  to  search  out  through  the  record  the  ii 
stances  sought  to  be  reviewed. 

Error  is  assigned  to  the  action  of  the  court  in  permitting  referen( 
by  the  prosecution,  before  the  jury,  to  the  fact  that  the  defendai 
below  did  not  testify  on  the  preliminary  hearing  before  the  committir 
commissioner ;  but  the  printed  record  before  us  fails  to  show  that  ar 
exception  was  saved  to  this  objectionable  conduct,  and  therefore  it 
unavailing  to  the  defendant. 
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riie  same  is  true  of  the  error  assigned  respecting  the  conduct  of 
court  in  threatening,  in  the  presence  of  the  jury,  the  arrest  of  one 

dges,  a  witness  in  the  case,  who,  contrary  to  the  order  of  the  court 
the  separation  of  the  witnesses  during  the  taking  of  the  tcsti- 

ny,  had  re-entered  the  courtroom.     If  tfiere  was  any  error  com- 

ted  by  the  court  in  this  occurrence,  no  exception  to  its  action  is 

:losed  by  this  record. 

n  the  cross-examination  of  the  witness  Downs,  introduced  on  be- 

f  of  the  prosecution,  the  following  occurred : 

Q.  You  are  the  man  that  coutributed  to  this  prosecution? 

A.  Yes,  sir. 

Q.  You  contributed  to  this  prosecution  for  the  purpose^ 

Mr.  Dunn  (the  prosecutor):   Now,  If  your  honor  please — 

By  the  Court :    Oh,  I  know  it,  Mr.  Dutm ;  I  know  It    I  have  asked  counsel 

try  this  case  like  men  and  like  lawyers,  but  I  can't  get  them  to  do  It    It 

pparent  to  everybody  In  this  room,  to  the  jury  and  everybody,  that  we  are 

trying  this  case  like  lawyers,  or  like  men,  or  like  any&ing  else.    I  don't 

how  counsel  can  do  it,  or  why  they  do  it" 

Po  this  action  of  the  court  an  exception  was  saved.     It  was  certain- 
competent  for  the  defense,  for  the  purpose  of  impairing  the  force 
this  witness*  testimony,  to  show  his  interest  by  asking  him  if  he  had 
contributed  money  to  aid  in  the  prosecution,  and  what  his  purpose 
5  in  so  doing.     It  is  remarkable  that  the  prosecution  should  have 
^rposed  and  cut  off  the  full  answer.    The  contribution  made  by  the 
ness  may  have  been  to  engage  the  services  of  assistant  counsel  to 
in  the  prosecution,  and  his  purpose  may  have  been  a  commendable 
:  in  the  advancement  of  the  cause  of  public  justice.     These  were 
tters  for  the  consideration  of  the  jury  in  weighing  the  motives  of 
witness  and  judging  of  the  probity  of  his  conduct  and  measuring 
weight  of  his  testimony.     There  was  nothing  immediately  con- 
ted  with  this  episode  to  warrant  the  reproof  given  by  the  court  to 
endant's  counsel.     As  all  error  committed  in  the  progress  of  a  trial 
presumptively  hurtful  to  the  party  against  whom  it  is  committed, 
il  it  appears  to  be  rendered  innoxious,  the  defendant  has  just  cause 
:omplain  of  this  action  of  the  court  as  prejudicial. 
Phe  action  of  the  trial  court  on  the  cross-examination  of  the  wit- 
is  Mountell  by  the  defendant  is  criticised.     It  seems  that  the  witness 
I  lawyer,  who  was  present  at  the  preliminary  hearing  before  the 
nmissioner,    but   did    not   testify   therein.     Since   the   preliminary 
Ting  he  has  been  employed  to  assist  in  the  prosecution.     Having 
le  upon  the  witness  stand  to  testify  in  behalf  of  the  territory  touch- 
certain  inculpatory  statements  of  the  defendant,  it  was  sought 
cross-examination  to  make  the  witness,  in  effect,  admit  that  he  had 
epted  $250  to  testify  in  the  case.     The  court  interposed  with  a 
rimand  for  thus  insulting  the  witness.    As  this  case  is  to  be  re- 
nded  for  a  new  trial,  it  is  sufficient  to  say  that  it  is  competent  for 
defendant  to  show  that  the  witness  has  received  a  retainer  in  the 
e  to  assist  in  the  prosecution,  and  to  show  in  what  capacity  he  was 
retained;  but  this,  like  everything  else  connected  with  a  judicial 
uiry  and  investigation,  should  be  done  decently  and  respectfully,  by 
iper  questions  developing  the  facts,  without  counsel  interjecting 
79C.C.A.— 18 
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the  assertion  imputing  corruption  on  the  part  of  the  witness  without 
proper  foundation  therefor. 

Criticism  is  made  of  the  action  of  the  trial  court  while  the  witness 
Johnson,  who  was  a  deputy  sheriff,  was  being  cross-examined  by  de- 
fendant's counsel.  The  first  gross  offense  against  legal  propriety  and 
professional  conduct  was  committed  by  counsel  for  the  defendant. 
Questions  were  propounded  to  the  witness  in  a  manner  to  put  words 
in  his  mouth  which  he  did  not  utter;  and  the  witness  seems  to  have 
become  frightened  or  embarrassed,  at  which  the  court  reproved  him 
for  not  speaking  out  and  testifying.  Thereat  one  of  the  counsel  for 
the  defendant  bluntly  asked  the  witness  if  stolen  property  had  not  been 
found  in  his  possession  not  a  great  while  ago;  and,  when  the  court 
started  to  say  he  would  not  permit  this,  the  said  counsel,  in  utter  con- 
tempt of  the  court's  interposition,  continued,  "in  which  you  were 
forced  to  pay  for  the  property."    The  court  then  observed : 

"Th»«  is  no  reason  here  why  this  witness  should  be  insulted  because  he 
comes  on  the  witness  stand.  If  Mr.  Johnson  stands  convicted  of  any  act,  or 
accused  of  it  in  any  manner  that  would  make  it  competent,  that,  of  course, 
would  be  allowed  to  be  shown.  Mr.  Johnson,  what  do  yon  mean  when  yon 
told  the  defendant  that  it  wasn't  too  late  to  fix  this  matter  up  with  an  ex- 
planation?" 

The  witness  then  proceeded  to  state  the  meaning  of  what  he  said  in 
that  connection,  whereat  the  court  said : 

**Yon  mean  to  state  yon  meant  to  tell  him,  if  there  was  an  explanation 
that  there  was  no  crime  in  it,  that  would  be  the  end  of  it?" 

Thereupon  one  of  counsel  tor  defendant  excepted  to  the  question 
of  the  court,  and  another  of  counsel  for  defendant  interposed  by  say- 
ing: 

"His  intentions  were  evident    You  are  taking  the  wrong  view  of  what — 
"By  the  Ck)nrt :    Did  you  intend  to  convey  the  idea  to  him  that  you  in  any 
way  would  be  instrumental  in  fixing  up  the  case? 
"By  Defendant's  Ck>unsel :    Wait 
"A.  No,   sir." 

One  of  the  counsel  objected  to  the  evidence  as  incompetent,  irrele- 
vant, and  immaterial,  and  another  co-counsel  said :  "We  desire  to  re- 
serve our  exceptions."    The  witness  then  said : 

"Well,  am  t  allowed  to  explain  further  in  regard  to  that? 
"By  the  Court :    I  understand  what  yon  have  said.    If  yon  have  any  other 
explanation,  you  may  state  it" 

Further  colloquy  and  wrangling  ensued  between  counsel  and  the 
court.  It  would  be  discredible  to  counsel's  competency  as  lawyers  to 
impute  to  them  lack  of  knowledge  of  the  inadmissibility  of  such  evi- 
dence even  to  affect  the  credibility  of  the  witness.  See  Glover  v. 
United  States,  77  C.  C.  A.  450,  147  Fed.  426,  recently  decided  by  tfiis 
court.  As  the  question  should  have  been  excluded,  and  the  explana- 
tion given  by  the  witness  was  not  even  inculpatory,  the  question  put 
to  him  by  the  court  as  to  the  effect  of  his  meaning  furnished  no  ground 
of  error  of  which  the  defendant  can  be  heard  to  complain. 

On  cross-examination  by  the  prosecuting  attorney  of  the  witness 
George  Hodges,  an  alleged  accomplice  of  the  defendant  on  trijd,  the 
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prosecuting  attorney,  over  the  objection  of  defendant,  was  permitted 
to  interrogate  the  witness  as  to  whether  he  did  not  have  a  "sweet- 
heart" by  the  name  of  Chaplain,  who  stayed  at  a  certain  hotel  where 
the  witness  boarded,  and  whether  she  was  a  niece  of  one  Sam  Green. 
This  was  followed  up,  against  the  protest  of  defendant's  counsel,  with 
the  following  question: 

*'He  is  a  fugitive  from  Justice,  isn't  he,  charged  with  the  murder  of  the 
slierifr  of  Custer  county?** 

The  objection  to  this  was  at  first  sustained.  Then  there  occurred 
the  following: 

**Q.  She  [the  witness'  sweetheart]  is  a  sister  of  Bud  Chaplain,  who  was  a 
oaember  of  the  Perldns  gang,  was  she  not?" 

This  was  objected  to;  but,  without  ruling  by  the  court,  the  prosecut- 
ing attorney  followed  with  this  question : 
"Q.  And  who  was  a  fugitive  from  Justice  from  Woods  county,  is  that  true?" 

The  court  at  first  sustained  the  objection  to  this  question.  After 
argument  pro  and  con  m  the  presence  of  the  jury,  in  which  the  pros- 
ecuting counsel  assumed  that  said  Green  and  Chaplain  and  others  were 
thieves  or  murderers  and  fugitives  from  justice,  the  court  took  a  re- 
cess for  consideration,  after  which  it  admitted  the  questions  and  re- 
quired the  witness  to  answer.  He  denied  any  knowledge  that  Chap- 
lain was  a  fugitive  from  justice  for  cattle  or  horse  stealing.  He  was 
then  required  to  answer  if  he  did  not  know  that  Chaplain  was  a  mem- 
ber of  the  Perkins  gang,  which  he  denied,  but  in  answer  to  further 
interrogation  admitted  Siat  he  knew  Perkins  and  that  he  knew  Sam 
Green.  Then  the  question  was  renewed  if  he  did  not  know  that  Green 
was  a  fugitive  from  justice  for  cattle  stealing  and  murder,  to  which 
the  witness  answered  that  he  did  not  know  of  his  being  a  fugitive  for 
cattle  stealing,  but  he  had  heard  that  he  was  for  murder.  A  similar  in- 
quiry was  permitted  as  to  whether  the  witness  did  not  know  a  man 
by  the  name  of  Bishop,  to  which  he  answered  that  he  did.  The  fol- 
lowing then  occurred : 

''Q.  Were  yon  not  pursued  and  chased  by  Mr.  Bishop— 

-By  Mr.  Noah  (of  counsel  for  defendant)  :    Now,  that  is  objected  to. 

"Q.  And  charged  with  larceny  of  his  horses? 

'*By  Mr.  Noah:  That  is  objected  to  as  incompetent,  irrelevant,  and  im- 
material; not  proper  cross-examination. 

**By  Mr.  Snoddy  (another  of  defendant's  counsel)  :  There  is  no  evidence 
tbat  he  was  chased  by  somebody. 

"By  Mr.  Noah :  That  would  come  under  the  rule  which  the  courts  lay  down 
of  persons  convicted  of  a  crime.  That  may  be  inquired  into  after  conviction, 
but  the  conviction  only  works  that. 

•*By  the  Court:  That  is  the  rule  upon  which  the  courts  seem  to  be  hope- 
lessly divided.    I  don't  know  what  our  Supreme  Court  holds." 

The  court,  after  further  colloquy,  said : 

1  believe  I  will  sustain  the  objection  to  this  particular  question.'* 

Counsel  for  the  prosecution  then  passed  to  another  matter: 

"Q.  Do  you  know  Pete  Whitehead? 
*A.  Yes,  sir. 
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**Q.  He  also  worked  out  there,  when  you  did,  with  you,  dldn*t  he? 

"A.  No.  sir. 

''Q.  You  know  that  he  la  a  fugltiye  from  Justice  for  stealing  horses,  don't 
you? 

"A.  I  have  heard — 

(Here  objection  was  Interposed.) 

'*By  the  Court:  I  don't  think  It  is  competent  unless  you  show  the  as- 
sociation. 

"Q.  Where  did  he  stay? 

**A.  I  never  seen  the  man  but  a  very  few  times  in  my  life. 

'*Q.  Didn't  lie  stay  there  at  Cooley's  and  at  Mr.  Lee  Gray's  ranch? 

"A.  No,  sir;  he  never — " 

This  was,  to  say  the  least  of  it,  an  extraordinary  proceeding.  Even 
were  it  conceded  that  the  credibility  of  a  witness  might  be  attacked  be- 
cause of  his  association  with  criminals,  no  foundation  whatever  was 
laid  as  a  basis  for  the  question.  For  aught  that  appears,  the  witness' 
sweetheart  may  have  been  as  pure  and  spotless  as  the  driven  snow ; 
and  forsooth  she  might  have  been  the  niece  of  a  fugitive  from  justice 
for  stealing  cattle  or  murder  would  not  disentitle  her  to  reap  tiie  re- 
ward of  her  own  virtue  or  to  enjoy  the  respect  of  good  people.  There 
was  no  proof  offered  whatever  to  sustain  the  imputation  conveyed  in 
the  questions  and  the  argument  of  counsel  before  the  jury  that  Sam 
Green,  Chaplain,  and  others  were  theives,  or  murderers,  or  fugitives 
from  justice.  They  were  not  shown  to  be  bad  men,  much  less  outlaws. 
An  accused  person  might  flee  from  arrest  and  yet  be  innocent.  His 
flight  would  only  be  a  circumstance  to  add  to  the  sum  of  other  incul- 
patory facts  in  evidence  where  he  is  on  trial.  The  important  and  es- 
sential fact  of  guilt  the  prosecuting  attorney  was  permitted  by  his 
questions  to  assume.  The  only  conceivable  purpose  of  such  inquiry 
was  to  affect  the  credibility  of  the  witness.  The  proper  limitation 
placed  upon  such  inquiry  by  the  courts,  recognizing  an  attack  upon  the 
character  of  a  witness  for  gross  immorality,  is  that  it  must  pertain  to 
his  personal  turpitude,  such  as  to  indicate  such  moral  depravity  or 
degeneracy  on  his  part  as  would  likely  render  him  insensible  to  the 
obligations  of  an  oath  to  speak  the  truth.  In  his  treatise  on  Evidence 
(volume  2,  pars.  923,  924),  Mr.  Wigmore,  after  asserting  the  better 
rule  to  be  that  the  veracity  of  the  witness  is  the  only  proper  subject 
of  inquiry,  and,  therefore,  no  question  can  arise  as  to  admitting  charac- 
ter for  any  other  trait,  says: 

'*But  in  Jurisdictions  where  bad  general  character  may  be  used,  the  ques- 
tion must  also  arise  whether  some  other  specific  vice  or  group  of  vices  is 
not  as  significant  as  bad  general  character  in  indicating  a  degeneration  of  the 
truth-telling  capacity.  One  of  the  objections,  indeed,  urged  against  the  use  of 
bad  general  character,  is  that  it  necessarily  brings  in  its  train  a  number  of 
consequential  difficulties  such  as  this.  The  better  opinion,  and  the  one 
usually  reached,  is  that  in  spite  of  logic's  demands,  policy  requires  that  the 
line  be  drawn  at  bad  general  character,  and  that  no  specific  quaUty  other  than 
that  of  veracity  be  considered." 

It  is  certainly  without  authoritative  precedent  that  a  witness'  credi- 
bility may  be  impeached  by  proof  tending  to  show  that  he  has  at  times 
consorted  with  persons  reputed  to  be  theives,  and  the  like.    If  this 
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rere  the  law,  we  apprehend  few  men  who  have  stayed  on  cattle  ranches 
1  Oklahoma,  among  an  indiscriminate  lot  of  what  is  known  as  "cow 
oys/*  might  safely  go  upon  the  witness  stand  without  being  subjected 
:>  just  such  an  attack  as  was  made  upon  the  witness  Hodges.  Such 
cense  of  attack  upon  witnesses  would  make  the  courtroom  a  terror 
3  honest  men,  and  would  justify  their  flight  from  the  summoning 
fficer.  The  foregoing  incident  strikingly  illustrates  where  the  respon- 
ibility  for  the  miscarriage  of  justice  in  criminal  prosecutions  should 
Dinetimes  be  placed,  instead  of  imputing  the  reversal  of  convictions 
y  the  appellate  courts  to  what  is  popularly  termed  "mere  technical- 
:ies."  The  zeal,  unrestrained  by  legal  barriers,  of  some  prosecuting 
ttomeys,  tempts  them  to  an  insistence  upon  the  admission  of  incom- 
etent  evidence,  or  getting  before  the  jury  some  extraneous  fact  sup- 
osed  to  be  helpful  in  securing  a  verdict  of  guilty,  where  they  have 
restige  enough  to  induce  the  trial  court  to  give  them  latitude.  When 
he  error  is  exposed  on  appeal,  it  is  met  by  the  stereotyped  argument 
hat  it  is  not  apparent  it  in  any  wise  influenced  the  minds  of  the  jury, 
^he  reply  the  law  makes  to  such  suggestion  is:  that,  after  injecting 
t  into  the  case  to  influence  the  jury,  the  prosecutor  ought  not  to  be 
leard  to  say,  after  he  has  secured  a  conviction,  it  was  harmless.  As 
he  appellate  court  has  not  insight  into  the  deliberations  of  the  jury 
oom,  the  presumption  is  to  be  indulged,  in  favor  of  the  liberty  of  the 
itizen,  that  whatever  the  prosecutor,  against  the  protest  of  the  defend- 
nt,  has  laid  before  the  jury,  helped  to  make  up  the  weight  of  the 
prosecution  which  resulted  in  the  verdict  of  guilty. 

In  its  charge  to  the  jury,  in  defining  what  facts  the  jury  should  find 
o  constitute  the  offense  of  larceny,  the  court  in  the  last  division  of 
his  submission  said: 

**That  the  property  was  taken  by  the  defendant  with  the  felonious  Intent 
o  deprive  the  owner  thereof." 

The  statute  of  Oklahoma  adds  to  this  definition  the  requirement  that 
he  caption  must  have  been  "with  the  intent  to  appropriate  the  same 
o  his  own  use  and  benefit."  The  instruction,  therefore,  fell  short  of 
he  statutory  definition,  and  was  erroneous. 

Criticism  is  made  in  the  brief  of  counsel  for  defendant  upon  other, 
portions  of  the  charge  of  the  court  to  the  jury,  to  the  giving  of 
kvhich  the  record  before  us  fails  to  show  that  any  exceptions  were 
iaken,  and,  if  the  objections  had  been  properly  saved,  the  charge  as  a 
tvhole  properly  cured  the  alleged  defect. 

For  the  foregoing  errors,  the  judgment  of  the  Supreme  Court  of 
the  territory  must  be  reversed,  and  the  cause  remanded  to  the  dis- 
trict court,  with  directions  to  set  aside  its  judgment  and  the  verdict, 
ind  grant  a  new  trial. 
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EXCHANGE  BANE  et  al.  y.  MOSS.  * 
SAME  T.  DAVIS, 
(drcnlt  Ck)urt  of  Appeals,  Eighth  Circuit    NoTember  20,  1006.) 
Nos.  2,349,  2,85& 

L  TBiAL—lNSTBUonoNS— Refusal  or  Requests. 

It  Is  not  the  duty  of  a  court  to  reform  a  requested  Instruction  and  to 
cast  out  such  parts  as  render  It  Improper  as  a  whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toL  46,  Trial,  U  660,  668, 
671.] 

2.   CONSPIRAOT— AonON  FOB  CONSPIBAOT  TO  DEFRAUD— EVIDENCE. 

Where  the  petition  In  an  action  to  recover  money  alleged  to  have  been 
obtained  from  plaintiff  by  means  of  a  conspiracy  between  defendant  bank 
and  others  alleged  that  such  conspiracy  covered  an  extended  period  of 
time,  both  before  and  after  the  transaction  in  suit  and  was  organized  for 
the  purpose  of  swindling  all  strangers  who  could  be  Induced  to  enter  into 
similar  transactions,  evidence  of  acts  of  the  cashier  of  defendant  bank  In 
respect  to  similar  transactions  while  conducting  the  business  of  ttie  bank, 
or  declarations  made  by  him  to  other  persons  similarly  defrauded  tending 
to  show  the  bank's  complicity,  whether  such  acts  and  declarations  were 
before  or  after  the  transaction  In  issue,  are  admissible  to  establish  the 
guilty  intent  and  motive  of  the  bank  in  the  transaction  Involved  in  the 
case  on  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  10,  Conspiracy,  ^  25.] 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southwest- 
em  Division  of  the  District  of  Missouri. 

W.  R.  Robertson  (A.  E.  Spencer,  on  the  briefs),  for  plaintiffs 
in  error. 

Hiram  W.  Currey  (Willard  W.  Padgett,  on  the  brief),  for  defend- 
ants in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  These  writs  of  error  challenge  judgments 
obtained  by  Moss  and  Davis  in  actions  brought  by  them  against  the 
Exchange  Bank  and  James  P.  Stewart  to  recover  money  of  which  they 
were  defrauded  at  Webb  City,  Mo.,  by  means  of  pretended  foot  races. 
The  actions  were  consolidated  for  purpose  of  trial  upon  the  authority 
of  section  921,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  685],  and  were  tried 
to  a  jury,  which  returned  verdicts  in  favor  of  the  plaintiffs.  The  com- 
plaint of  each  plaintiff  was  that  he  was  a  victim  of  a  conspiracy  be- 
tween the  bank,  Stewart,  its  cashier,  Boatright,  and  others,  to  entice 
strangers  to  Webb  City  and  there  to  swindle  them  out  of  their  money 
by  false  and  fraudulent  pretenses.  The  cases  are  like  that  of  Stewart 
V.  Wright  (decided  at  the  last  term)  147  Fed.  321,  77  C.  C.  A.  499. 
If  there  is  any  noteworthy  difference,  it  consists  in  more  ample  evidence 
in  the  records  before  us  of  the  complicity  of  the  defendants.  Therefore 
neither  the  facts  in  detail  nor  the  principles  of  law  applicable  to  the 
cases  in  their  general  aspects  need  be  stated  here. 

Some  matters,  however,  that  occurred  during  the  trial,  require 
notice.    Two  witnesses,  Mantey  and  Wright,  whq  were  also  victims  of 

♦Rehearing  denied  January  10,  1907. 
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the  same  swindling  organization,  described  their  transactions  with 
:he  bank  and  narrated  their  conversations  with  James  P.  Stewart  the 
:ashier,  and  it  appeared  that  their  experiences  were  similar  to  those 
)f  the  plaintiffs.  The  defrauding  of  the  plaintiff  Moss  occurred 
\pril  14th,  of  plaintiff  Davis  on  August  2d,  of  witness  Mantey  the 
atter  part  of  August,  and  of  witness  Wright  September  6th — ^all  in 
he  year  1901.  It  will  thus  be  perceived  that  the  witnesses  were  al- 
^wed  to  testify  to  matters  that  occurred  after  the  transactions  charged 
a  the  petitions.  The  defendant  bank  asked  the  court  to  instruct  the 
ury  **that  none  of  the  acts  or  declarations  of  any  of  its  officers  or 
gents,  made  after  the  transactions  charged  in  either  of  these  con- 
olidated  cases  was  closed,  would  bind  these  defendants."  The  in- 
truction  was  refused,  and  each  of  the  defendants  excepted.  It  is 
0  be  noted  that  the  instruction  asked  by  the  bank  was  directed  against 
ubsequent  acts  and  declarations  generally,  without  any  indication  of 
heir  character,  and  also  that  it  was  not  so  framed  as  to  be  for 
he  protection  of  the  bank  alone,  but  extended  to  and  embraced  its 
odefendant,  James  P.  Stewart.  In  one  of  its  phases  the  instruction 
nay  be  read  as  follows: 

"None  of  the  acts  or  declarations  of  James  P.  Stewart,  the  cashier  of  this 
ank,  lunde  after  the  transactions  with  the  plaintiffs  were  closed,  can  hind  him, 

be  said  Stewart." 

As  a  proposition  of  law  this  is  objectionable.  As  to  Stewart  person- 
lly,  it  was  immaterial  when  his  acts  and  declarations  occurred,  if 
hey  related  to  the  transaction  out  of  which  his  liability  arose.  For 
his  reason,  if  for  no  other,  the  entire  instruction  was  properly  refused ; 
or  it  is  not  the  duty  of  a  trial  court  to  reform  a  requested  instruction 
nd  to  cast  out  such  parts  as  render  it  improper  as  a  whole.  It  is  also 
0  be  observ^ed  that  the  instruction  requested  reads  that  the  subsequent 
cts  and  declarations  would  not  bind  the  defendants.  If  it  was  meant 
y  this  that  such  acts  and  declarations  would  not  be  conclusive,  it  is  suf- 
tcient  to  say  that  the  court  instructed  the  jury  that  the  evidence  of 
ubsequent  transactions  was  received  as  tending  to  show  the  intent  of 
he  defendants  in  doing  what  they  did.  This  was  made  plain  at  the 
rial-  There  was  in  the  case  no  assertion  or  suggestion  of  a  conclusive 
ffect  of  any  such  acts  or  declarations.  But  it  was  probably  the 
lesign  of  the  instruction  to  challenge  the  admissibility  against  the  bank 
or  any  purpose  of  testimony  concerning  other  similar,  but  subsequent, 
ransactions,  such  as  those  with  Mantey  and  Wright.  Assuming  that 
o  be  a  proper  method  of  attacking  evidence  previously  received  dur- 
ng  a  trial,  we  are  yet  of  the  opinion  that  the  trial  court  was  right. 
t  was  alleged  in  the  petitions  that  on  the  days  the  plaintiffs  were  de- 
rauded,  and  for  a  long  time  prior  and  subsequent  thereto,  the  bank, 
>tewart,  Boatright,  and  others  conspired  and  confederated  for  the  pur- 
HDse  of  swindling  strangers  who  were  enticed  to  the  city  where  the 
)ank  was  located.  The  charge  was  of  an  organized  scheme  to  defraud 
til  whom  they  could,  that  it  was  systematically  pursued,  and  covered 
in  extended  period  of  time.  The  proof  received  was  in  harmony  with 
he  theory  of  the  pleadings,  and  some  of  the  victims  who  lost  their 
noney  before  the  plaintiffs  and  others  afterwards  were  allowed  to 
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testify  to  the  participation  of  the  defendants  and  the  similarity  of  the 
methods  employed.  It  was  important  in  the  actions  on  trial  to  discover 
the  motive  of  the  defendants,  whether  what  they  did  at  the  time  in 
question  was  the  casual  conduct  of  innocent  parties  intent  upon  their 
own  lawful  affairs,  or  whether  it  was  inspired  by  the  fraudulent  pur- 
pose of  assisting  in  the  spoliation.  It  is  the  settled  rule  that  in  such 
a  case  evidence  of  similar  acts  at  other  times  is  admissible.  The 
theory  of  the  rule  is  that  a  succession  of  like  instances  tends  to  illus- 
trate the  character  of  the  act  under  investigation  and  to  negative  in- 
nocence in  the  particular  case.  It  is  especially  applicable  where  there 
is  a  charge  of  complicity  in  a  scheme  to  defraud  pursued  as  a  vocation. 
Such  a  scheme  is  naturally  conceived  in  secrecy,  and  the  part  of  the 
defendant  may  be  the  performance  of  some  act  which  furthers  the  ac- 
complishment of  the  unlawful  design,  but  which,  when  isolated  from 
that  which  preceded  and  followed,  may  bear  the  aspect  of  innocence. 
Yet  proof  of  a  recurrence  of  similar  acts  in  other  cases  where  like 
frauds  were  perpetrated  may  be  persuasive  proof  of  a  guilty  purpose 
and  so  disclose  the  true  character  of  the  whole.  The  rule  applies  as 
well  to  corporations  as  to  individuals,  and  therefore  the  acts  and  con- 
duct of  a  corporation  in  collateral  instances  that  may  be  shown  in  evi- 
dence must  necessarily  be  the  acts  and  conduct  of  its  officers  and  agents 
in  the  course  of  the  corporate  business  and  of  their  employment 
A  corporation  can  speak  and  act  in  no  other  way. 

In  the  application  of  the  rule  there  is  no  distinction  between  those 
acts  that  were  committed  before  and  those  that  were  committed  after 
the  one  involved  in  the  case  on  trial.  The  latter  may  be  as  significant 
of  the  intent  of  the  defendant  in  the  particular  case  as  the  former,  and 
that  is  the  quality  which  justifies  the  admission  of  the  evidence.  It 
is  sometimes  said  that  the  collateral  instances,  evidence  of  which  is  ad- 
missible, are  those  that  occurred  at  or  about  the  time  of  the  one  in  ques- 
tion, yet  in  practice  the  proximity  in  point  of  time  is  largely  left  to 
the  discretion  of  the  trial  court.  The  same  is  true  of  the  degree  of 
similarity.  There  are  cases  in  which  such  evidence  was  held  ad- 
missible, though  it  related  to  acts  preceding  the  one  in  question  by 
several  years.  As  was  observed  by  the  Circuit  Court  of  Appeals  of 
the  Sixth  Circuit  in  Mudsill  Min.  Co.  v.  Watrous,  9  C.  C.  A.  415,  61 
Fed.  163 : 

"Remoteness  In  point  of  time  may  weaken  their  evidential  value,  but  will  not 
justify  exclusion." 

The  doctrine  announced  is  well  illustrated  in  the  following  cases: 
In  Wood  V.  United  States,  16  Pet.  342,  10  L.  Ed.  987,  there  was  a 
question  whether  fraud  had  been  practiced  upon  the  customs  revenue 
law  by  undervaluing  importations.  Evidence  was  received  of  other 
similar  undervaluations,  some  of  which  occurred  before  and  others 
after  those  directly  involved.  Concerning  the  general  rule,  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court,  said : 

''The  question  was  one  of  fraudulent  intent  or  not;  and  upon  questions  of 
that  sort,  where  the  intent  of  the  party  is  matter  In  Issue,  It  has  always  been 
deemed  allowable,  as  well  In  criminal  as  In  civil  cases,  to  introduce  evidwice 
of  other  acts  and  doings  of  the  party,  of  a  kindred  character,  in  order  to  illus- 
trate or  establish  his  intent  or  motive  in  the  particular  act  directly  in  Judg- 
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ent.  Indeed,  In  no  other  way  would  It  be  practicable,  in  many  cases,  to  es- 
blish  such  intent  or  motive,  for  the  single  act,  taken  by  itself,  may  not  be 
K^isive  either  way;  but,  when  taken  in  connection  with  others  of  the  like 
laracter  and  nature,  the  intent  and  motive  may  be  demonstrated  almost  with 
conclusive  certainty." 

And  of  the  specific  objection  to  the  evidence  of  the  later  occurrences 

;  said: 

"The  other  objection  has  as  little  foundation;  for  fraud  In  the  first  Im- 
►rtatlon  may  be  as  fairly  deducible  from  other  subsequent  fraudulent  importa- 
>ns  by  the  same  party  as  fraud  would  be  in  the  last  importation  from  prior 
audulent  importations.  In  each  case  the  quo  anlmo  is  in  question,  and  the 
esuraption  of  fraudulent  Intention  may  equally  arise  and  equally  prevail.** 

Butler  V.  Watkins,  13  Wall.  456,  20  L.  Ed.  629 ;  Butler  sued  Wat- 
ns  and  an  English  company  of  which  he  was  managing  agent  to 
cover  damages  for  fraudulently  pretending  in  a  series  of  negotia- 
3ns  that  the  company  would  conclude  an  arrangement  for  the  manu- 
cture  and  sale  of  certain  articles  under  a  patent  which  Butler  held; 
le  real  purpose,  as  alleged,  being  to  keep  him  by  protracted  negotia- 
Dns  from  beneficial  use  of  his  invention  during  the  season.  No  con- 
act  was  concluded  between  the  parties,  and  Butler  lost  the  season. 
he  charge  in  the  petition  was  not  upon  contract,  but  for  fraud  in 
ading  plaintiff  to  believe  that  a  contract  would  be  made.  The  de- 
indants  prevailed  in  the  trial  court.  The  jury  were  charged  that  if 
le  corporation  never  gave  any  authority  to  Watkins  to  assent  in  its 
ihalf  and  in  its  name  to  the  proposal  or  to  the  draft  of  agreement 
ibmitted  by  Butler,  and  never  sanctioned  the  same  as  a  corporate 
:t,  the  suit  could  not  be  maintained  against  it.  The  Supreme  Court 
lid,  however,  that,  if  it  was  meant  by  this  that  no  suit  upon  the  con- 
act  could  be  maintained,  the  instruction  was  correct;  but  it  could 
ot  have  been  so  understood  by  the  jury,  as  no  such  question  was  be- 
)re  them.    The  court  observed : 

**It  does  not  follow,  because  the  corporation  never  authorized  or  sanctioned 
contract  thit  they  may  not  be  responsible  for  such  a  fraud  as  was  alleged 

I  the  petition." 

At  the  trial  evidence  offered  by  the  plaintiff  of  a  similar  deceit  prac- 
ced  by  Watldns  and  his  company  was  rejected.  This  was  held  to  be 
rror.    The  Supreme  Court  said: 

**I>eceit  in  effecting  such  a  purpose  lay  at  the  basis  of  the  action.  But  how 
m  such  a  purpogp  be  shown  when  it  has  not  been  avowed?  Actual  fraud  is 
Iways  attendefl  by  an  intent  to  defraud,  and  the  intent  may  be  shown  by  any 
ridence  that  has  a  tendency  to  persuade  the  mind  of  its  existence.  Hence,  In 
[ftions  for  fraud,  large  latitude  is  always  given  to  the  admission  of  evidence. 
r  a  motive  exist  prompting  to  a  particular  line  of  conduct,  and  it  be  shown 
lat  in  pursuing  that  line  a  defendant  has  deceived  and  defrauded  one  per- 
)n.  It  may  Justly  be  inferred  that  similar  conduct  towards  another,  at  about 
le  same  time  and  in  relation  to  a  like  subject,  was  actuated  by  the  same 
)irit.  If,  therefore,  it  be  true  that  in  the  spring  or  early  summer  of  1808  the 
&fendant  had  similar  negotiations  with  Wailey  respecting  his  cotton  tie,  and 
mducted  towards  him  deceitfully  in  order  to  keep  his  tie  out  of  the  market 
lat  year,  the  fact  tends  to  show  that  in  their  conduct  toward  the  plaintiff 
lere  was  the  same  animus,  and  that  they  had  the  same  object  in  view.  That 
le  evidence  offered  was  admissible  for  that  pur];>ose  is  abundantly  proved  by 
le  authorities." 
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The  general  rule  also  found  expression  in  Lincoln  v.  Claflin,  7  Wall. 
132,  19  L.  Ed.  106,  a  case  of  fraudulently  obtaining  plaintiff's  proper- 
ty through  combination  and  prearrangement  upon  false  and  fraudulent 
representations;  in  Castle  v.  Bullard,  23  How.  172,  16  L.  Ed.  424, 
where  commission  merchants  were  charged  with  fraudulently  selling 
plaintiff's  property  entrusted  to  them  to  irresponsible  parties;  and  in 
Insurance  Company  v.  Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  877,  29 
L.  Ed.  997,  where  the  question  was  whether  a  life  insurance  policy 
secured  at  the  instance  of  an  assignee  was  with  intent  on  his  part 
to  cause  the  death  of  the  assured.  In  all  of  these  cases  proof  of  similar 
conduct  at  other  times  was  admitted.  In  Moore  v.  United  States,  150 
U.  S.  57,  60,  14  Sup.  Ct.  26,  37  L.  Ed.  996,  the  court  held  that  where 
the  question  relates  to  the  tendency  of  certain  testimony  to  throw  light 
upon  a  particular  fact,  or  to  explain  the  conduct  of  a  particular  per- 
son, there  is  a  certain  discretion  on  the  part  of  the  trial  judge  which  a 
court  of  errors  will  not  interfere  with,  unless  it  manifestly  appear  that 
the  testimony  has  no  legitimate  bearing  upon  the  question  at  issue  and 
is  calculated  to  prejudice  the  accused  in  the  minds  of  the  jurors. 

In  Dow  V.  United  States,  27  C.  C.  A.  140,  82  Fed.  904,  officers  of  a 
national  bank  and  a  depositor  were  charged  with  willful  misapplica- 
tion of  funds  with  intent  to  injure  and  defraud  the  bank.  Evidence 
of  prior  transactions  was  received.  The  court  held  that,  where  the 
issues  involved  the  intent  with  which  certain  acts  were  done,  a  trial 
court  is  justified  in  giving  a  reasonably  wide  latitude  to  the  introduc- 
tion of  evidence  tending  to  show  it. 

Bacon  v.  United  States,  38  C.  C.  A.  37,  97  Fed.  35 :  An  officer  of  a 
national  bank  was  charged  with  making  a  false  report  of  its  condi- 
tion, with  intent  to  injure  and  defraud  the  bank  and  to  deceive  any 
agent  who  might  be  appointed  by  the  comptroller  to  examine  its 
affairs.  Other  reports  containing  false  statements  made  during  the  pre- 
ceding 18  months  and  testimony  that  his  attention  was  directed  to  them 
4  months  before  the  commission  of  the  act  charged  was  held  by  this 
court  to  be  admissible  on  the  question  of  defendant's  fraudulent  pur- 
pose. 

In  Mudsill  Min.  Co.  v.  Watrous,  9  C.  C.  A.  415,  61  Fed.  163,  there 
was  a  suit  to  rescind  the  sale  of  a  silver  mine  on  the  ground  of  fraud. 
It  was  charged  that  samples  of  ore  taken  from  the  mine  had  been 
"salted"  to  induce  complainant  to  purchase.  Evidence  was  admitted  to 
show  that  defendant  had  "salted"  samples  used  in  prior  negotiations 
with  other  persons  for  the  sale  of  the  same  mine.  One  of  these  in- 
stances occurred  about  three  years  before. 

Penn.  Mut.  Life  Ins.  Co.  v.  Trust  Co.,  19  C.  C.  A.  286,  72  Fed. 
413,  38  L.  R.  A.  33 :  Upon  the  question  of  intent  with  which  an  untrue 
answer  in  an  application  for  insurance  was  made,  it  was  held  that  evi- 
dence of  similar  answers  in  other  applications  made  within  three 
months  thereafter  was  competent.    The  court  said : 

"But  It  is  suggested  that  the  fact  that  the  instances  sought  to  be  proven 
were  subsequent  to  the  Instance  in  issue  destroys  their  relevancy,  because 
the  fraudulent  intent  present  in  them  might  have  been  formed  after  an  inno- 
cent mistake.    This  possibility,  of  course,  affects  the  probative  force  of  these 
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ibseciuent  Instances  to  show  fraud ;  but  we  do  not  tliink  It  makes  them  Inad- 

lissible." 

In  Spurr  v.  United  States,  31  C.  C.  A.  202,  87  Fed.  701,  the  col- 
Lteral  transactions  of  which  evidence  was  received  to  show  defend- 
nt's  intent  in  certifying  certain  checks  as  a  bank  officer  extended 
ack  more  than  six  years.    It  was  said: 

*'The  objection  that  the  collateral  transactions  were  too  remote  Is  not  tena- 
e.  It  goes  only  to  the  weight  of  the  testimony.  The  period  of  time  within 
hich  the  matter  offered  to  establish  the  guilty  purpose  must  have  occurred 
I  permit  of  their  admission  is  largely  discretionary  with  the  court" 

Complaint  is  also  made  of  the  admission  of  the  testimony  of  other 
itnesses  than  Mantey  and  Wright  upon  the  same  grounds.  The  dates 
f  the  occurrences  which  some  of  them  related  as  set  forth  in  the 
rief  of  counsel  do  not  correspond  with  the  dates  in  the  record;  but, 
ssuming  that  he  is  correct,  the  contentions  are  disposed  of  by  what  has 
Tcady  been  said.  , 

It  is  contended  that  the  trial  court  erred  in  permitting  to  be  read 
1  evidence  the  cross-examination  of  Joseph  C.  Stewart,  the  president 
f  defendant  bank,  as  contained  in  a  bill  of  exceptions  in  another 
ise  of  the  same  character  previously  tried  in  a  state  court.  It  was  ad- 
litted  that  the  document  was  the  bill  of  exceptions.  The  part  sought 
)  be  read  was  proved  to  be  a  true  transcript  of  the  original  steno- 
raphic  notes  of  the  cross-examination  of  Joseph  C.  Stewart.  This 
as  shown  by  a  witness  who  was  the  official  stenographer  at  the  time 
nd  who  was  prepared  to  read  from  his  notes.  Defendant's  counsel 
lid  he  made  no  point  that  the  reading  should  be  from  the  notes,  in- 
:ead  of  from  the  transcript.  The  objection  was  to  the  cross-examina- 
on  as  a  whole.  Joseph  C.  Stewart  was  at  the  time  a  defendant  in 
le  cases  then  on  trial,  though  afterwards  discharged  by  the  court  at 
le  close  of  the  evidence.    We  see  no  error  in  this. 

The  remaining  assignments  of  error  do  not  require  special  mention, 
ome  are  disposed  of  by  the  opinion  in  Stewart  v.  Wright,  77  CCA. 
99,  147  Fed.  321,  and  such  of  the  others  as  are  set  forth,  identified,  and 
iscussed  in  accordance  with  the  rules  have  been  examined  and  found 
ntenable. 

Affirmed. 

SANBORN,  Circuit  Judge  (dissenting).  The  plaintiffs  in  these 
ases,  as  did  the  plaintiff  in  Stewart  v.  Wright  (C  C  A.)  147  Fed. 
21,^  have  recovered  judgments  for  moneys  they  lost  in  gambling  trans- 
ctions  which  involved  their  own  moral  turpitude,  which  were  violative 
i  the  general  laws  of  public  policy  of  the  nation  and  state,  and  in 
^hich  they  knowingly  engaged  for  the  purpose  of  defrauding  others, 
^or  the  reasons  stated  in  my  dissenting  opinion  in  that  case,  I  am  un- 
ble  to  concur  in  the  affirmance  of  these  judgments.  I  think  they 
hould  be  reversed. 

1 77  a  O.  A.  499. 
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(140  Fed.  d46.) 

CLEAGB  T.  LAIDLET  et  aL 

(Circuit  Court  of  Appeals^  fllghth  Circuit    Noyember  8,  1006.) 

No.  2,4ia 

1.  Bankbuptot— iNvoLxniTABT  Bankbupt^Natubal  Pebson  Not  Engaged  in 

Manxtfaotubing  OB  Tbading  BiAT  Bb. 

A  natural  person  may  be  adjudged  an  Inyoluntary  bankrupt,  alttiough 
be  Is  not  **engaged  principally  in  manufacturing,  trading,  printing,  pub-' 
lishing  or  mercantile  pursuits."  Tbe  quoted  clause  qualifies  **any  corpo- 
ration" only.    U.  S.  Comp.  St  1001,  p.  3423,  §  4b,  30  Stat  547,  c  541,  S  4b. 

[Ed.  Note. — For  cases  in  point  aee  Cent  Dig.  yoL  6,  Bankruptcy,  S  40. 

Wbat  persons  are  subject  to  bankruptcy  law,  see  note  to  Mattoon  Nat 
Bank  y.  First  Nat  Bank,  42  C.  C.  A.  4.] 

2.  Gaming— Wagebs—Comtbacts  fob  Futube  DsLiyEBT  Vaud— Intention  of 

Pabties  to  Settle  Between  Themselves  on  Diffebences  Makes  Wa- 
gebs  and  Void. 

Contracts  fo];tbe  purchase  and  sale  for  future  delivery  of  grain  or  otber 
personal  property  are  lawful  and  valid.  But  tbe  Intention  of  the  parties 
to  such  a  contract  to  discharge  their  obligations  under  it  by  the  payment 
by  one  of  the  parties  to  the  other  of  the  difference  between  the  contract 
price  and  the  market  price  of  the  commodity  sold,  and  never  to  make  or 
accept  any  delivery,  renders  the  agreement  a  wager  and  makes  it  void. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  24,  Gaming,  SS  22,  25.] 

8.  Same— Intention  to  Sell  Contbactt  Befobe  Time  of  Pebfobmancb  Does 
Not  Avoid. 

A  sale  of  a  contract  for  future  delivery,  or  of  rights  under  It  before  the 
time  of  delivery,  is  not  unlawful.  An  Intention  by  the  parties  to  such  a 
contract  to  sell  it  or  to  sell  their  rights  under  it  before  the  day  of  deliv- 
ery, so  that  they  will  not  deliver  or  receive  any  of  the  contracted  com- 
modity does  not  make  the  contract  a  wager  nor  avoid  it  Ponder  v.  Je- 
rome Hill  Cotton  Co.,  40  C.  C.  A.  416,  420,  100  Fed.  373,  377. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  24,  Gaming,  §  22.1 

4.  Same— Intention  to  Settle  by  Set-Off  and  Ringing  Off  Does  Not  Make 

CONTBACT  WaGEB  NOB  AVOID  IT. 

Tbe  settlement  of  the  obligations  of  such  contracts  by  set-off  and  by 
ringing  off  and  by  paying  the  differences  according  to  the  rules  and  prac- 
tice of  the  Board  of  Trade  of  Chicago  is  not  unlawful.  The  intention  of 
the  parties  to  such  contracts  to  discharge  their  obligations  under  them  as 
far  as  possible  by  set-off  and  by  ringing  off  In  this  way,  and  to  receive  or 
to  deliver  only  that  portion  of  the  contracted  commodities  for  which  they 
may  be  unable  to  settle  in  that  way^  is  not  illegal,  and  does  not  render 
the  contracts  or  transactions  wagers  or  void.  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.,  25  Sup.  Ct  637,  198  U.  S.  236,  248,  249.  49  L.  Ed.  1031. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  24,  Gaming,  §  22.] 

5.  Evidence— Pboof  of  Wbong  to  Avoid  Contbacts  Must  Be  Cleab— Facts 

—Conclusion. 

The  legal  presumption  is  that  parties  to  contracts  valid  on  their  faces 
intend  in  good  faith  to  perform  them.  One  who  would  avoid  his  con- 
tracts and  escape  their  obligations  by  his  own  wrong  should  establish  it 
by  clear  proof.  A  speculator  dealt  in  about  14,000,000  bushels  of  grain, 
and  less  than  2  per  cent  of  it  was  delivered.  He  made  contracts  valid 
on  their  faces  for  the  purchase  of  grain  for  future  delivery  through  brokers 
who  were  members,  respectively,  of  the  Board  of  Trade  of  Chicago  or  of 
the  Merchants*  Exchange  of  St  Louis  and  became  indebted  to  them 
for  balances  of  account.  lie  testified  that  he  did  not  intend  to  deliver 
or  to  receive  any  grain  under  his  contracts  unless  forced  to  do  so  In  order 
to  prevent  his  contracts  from  being  closed  out  under  the  rules  of  the 
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board  or  the  exchange.  Held,  this  eyidence  did  not  establish  an  Illegal 
iutentioD,  because  it  did  not  disclose  a  purpose  to  settle  the  obligations 
of  his  contracts  by  paying  to,  or  receiving  from,  the  other  parties  thereto 
the  differences  between  the  contract  prices  and  the  market  prices  at  the 
times  of  delivery,  but  it  was  consonant  with  an  intention  to  settle  the 
obligations  of  bis  contracts  as  far  as  possible  by  set-off  and  by  ringing  off 
and  by  the  payment  of  differences  in  accordance  with  the  rules  of  the 
board  and  to  deliver  and  receive  that  portion  of  the  contracted  grain  for 
which  he  could  not  thus  settle,  and  this  was  not  an  unlawful  intention, 
and  did  not  render  the  transactions  wagers  or  void. 
[Ed.  Note. — For  cases  in  point,  see  Gent  Dig.  voL  20,  Evidence,  S  84.] 

I  Insolvency— Evidence— Sufficiency. 

Proof  that  one  had  property  of  the  value  of  only  about  $50  and  that  he 
owed  more  than  $25,0<X>  in  July,  and  that  he  paid  no  part  of  this  indebt- 
edness during  the  succeeding  four  months,  is  sufficient  evidence  that  he 
was  insolvent  in  the  following  October  and  December.  A  condition  of  in- 
solvency is  presumed  to  continue  as  long  as  such  conditions  usually  con- 
tinue under  similar  circumstances. 

Syllabus  by  the  Ck)urt) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Chester  H.  Krum,  for  appellant. 

Richard  A.  Jones  (Nathan  Frank  and  David  W.  Voyles,  on  the 
)rief),  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER.  Circuit  Judges,  and 
PHILIPS,  District  Judge, 

SANBORN,  Circuit  Judge.  T.  A.  Cleage,  Jr.,  was  adjudged  a 
>ankrupt  upon  the  petitions  of  W.  H.  Laidley,  Thomas  E.  Price,  and 
:he  W.  C.  Lamping  Grain  Company,  upon  the  ground  that,  while 
nsolvent  and  within  four  months  before  the  filing  of  the  petition 
igainst  him,  he  paid  to  the  C.  H.  Albers  Commission  Company,  one 
>f  his  creditors,  $3,000,  and  thereby  preferred  it.  This  adjudication 
s  assailed  because,  as  counsel  for  tne  defendant  insists,  he  was  a 
speculator  in  grain,  and  was  not  engaged  in  trading  or  in  mercantile 
pursuits,  because  he  was  not  indebted  to  any  of  these  alleged  creditors 
tor  the  reason  that  their  claims  are  founded  upon  transactions  with 
lim  in  the  purchase  and  sale  of  grain  wherein  he  never  intended  to 
leliver  or  to  receive  the  articles  which  he  bought  or  sold,  but  meant  to 
settle  his  contracts  by  the  payment  or  the  receipt  of  the  differences 
>etween  the  contract  prices  and  the  market  prices  at  the  times  of  the 
performance  of  the  contracts,  and  because  he  was  not  insolvent  when 
le  made  the  payments  to  the  Albers  Commission  Company.  The 
bankruptcy  law  of  1898  reads : 

"Any  natural  person,  except  a  wage-earner  or  a  person  engaged  chiefly 
n  farming  or  the  tillage  of  the  soil,  any  unincorporated  company,  and  any 
corporation  engaged  principally  in  manufacturing,  trading,  printing,  publish- 
ng,  or  mercantile  pursuits,  owing  debts  to  the  amount  of  one  thousand  dollars 
w  over,  may  be  adjudged  an  involuntary  bankrupt  upon  default  or  an  imper- 
ial trial,  and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits 
)f  this  act  Private  bankers,  but  not  national  banks  or  banks  incorporated 
inder  state  or  territorial  laws,  may  be  adjudged  involuntary  bankrupts."  30 
3tat.  c.  541,  §  4b,  p.  547,  3  U.  S.  Comp.  St  1901,  p.  3423,  t  4b. 


Digitized  by 


Gqpglc 


286  79  C.  C.  A.  REPORTS. 

The  clause  "engaged  principally  in  manufacturing,  trading,  print- 
ing, publishing,  or  mercantile  pursuits"  is  limited  in  its  qualifying- 
effect  to  the  words  "any  corporation."  Any  imincorporated  company 
may  be  adjudged  an  involuntary  bankrupt,  although  it  is  not  en- 
gaged in  manufacturing  or  trading,  and  is  engaged  chiefly  in  farm- 
ing or  in  the  tillage  of  the  soil,  and  any  natural  person  who  is  not  a 
wage-earner  or  engaged  chiefly  in  farming  or  the  tillage  of  the  soit 
may  be  adjudged  an  involuntary  bankrupt,  although  he  is  not  "en- 
gaged principally  in  manufacturing,  trading,  printing,  publishing,  or 
mercantile  pursuits."  Cleage  was  not  a  wage-earner  or  a  person  en- 
gaged  chiefly  in  farming  or  the  tillage  of  the  soil,  and  he  was  there- 
fore liable  to  an  adjudication  as  an  involuntary  bankrupt  whether  or 
not  he  was  principally  engaged  in  manufacturing,  trading,  or  any 
other  pursuit  In  re  Seaboard  Fire-Underwriters  (D.  C.)  137  Fed. 
987,  988;  In  re  Taylor,  42  C.  C.  A.  1,  3,  102  Fed.  728,  730;  In  re 
Lake  Jackson  Sugar  Co.  (D.  C.)  129  Fed.  640,  642;  Lovelands'  Law 
&  Proceedings  in  Bankruptcy,  p.  142. 

The  creditors  whose  claims  are  challenged  were  brokers  who  bought 
and  sold  grain  for  future  delivery  for  the  defendant,  Cleage,  either  on 
the  Board  of  Trade  of  Chicago  or  upon  the  Merchants'  Exchange  of 
St.  Louis,  and  their  claims  are  for  amounts  which  they  paid  for  the 
defendant  in  excess  of  the  amounts  which  they  received  for  him  in  the 
settlement  or  performance  of  contracts  which  they  made  or  assumed 
on  his  behalf,  and  also  for  expenses,  commissions,  and  interest.  There 
is  no  doubt  that  the  defendant  owes  these  balances  unless  the  trans- 
actions from  which  they  sprang  were  illegal  and  Cleage's  contracts 
were  void  for  the  reason  that  he  did  not  intend  to  receive  the  grain  he 
purchased  nor  to  deliver  the  grain  he  sold,  but  to  settle  his  obligations 
by  the  payment  of  differences. 

Before  entering  upon  the  discussion  of  this  question  under  the  evi- 
dence, we  lay  aside  certain  purchases  and  sales  of  puts  and  calls,, 
privileges,  or  options  to  deliver  or  to  take  grain  at  specified  prices 
which  appear  in  some  of  the  accounts,  because  the  master  and  the 
court  below  eliminated  these  from  the  claims  allowed  and  held  that 
such  purchases  and  sales  were  wagers.  The  claims  of  the  petitioners 
and  of  the  Albers  Commission  Company  which  were  sustained  are 
for  balances  of  moneys  expended  by  the  brokers  above  the  amounts 
they  received  in  the  settlement  or  performance  of  contracts  for  the 
purchase  and  sale  of  grain  for  future  delivery,  which  the  brokers 
had  made  for  the  defendant  by  his  direction  upon  the  Board  of  Trade 
or  the  Merchants'  Exchange.  These  contracts  were  not  options,  but 
by  their  terms  complete  agreements  of  both  parties,  of  the  one  to  buy 
and  to  take,  and  of  the  other  to  sell  and  to  deliver,  the  commodity. 
The  only  option  contained  in  them  was  that  the  seller  had  the  right 
to  select  the  day  in  the  future  month  in  which  the  delivery  was  to  be 
made  when  that  should  be  done.  The  transactions  of  the  defendant 
with  these  four  brokers  were,  in  all  respects  material  to  the  question 
to  be  determined,  of  the  same  character.  Each  of  the  brokers  was  a 
member  either  of  the  Chicago  Board  of  Trade  or  of  the  Merchants' 
Exchange  of  St  Louis,  and  was  governed  by  its  rules  whidi  were 
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known  to  the  defendant.  Cleage  deposited  with  the  broker  a  sum  of 
money  termed  a  "margin"  to  secure  the  latter  against  any  loss  that 
might  be  occasioned  by  the  fluctuations  of  the  market  price  of  the 
commodities  in  which  the  defendant  dealt.  Cleage  directed  the  broker 
to  buy  or  to  sell  grain  to  be  delivered  in  some  future  month.  The 
broker  purchased  of,  or  sold  to,  another  broker  as  directed  by  Cleage 
upon  the  board  or  the  exchange  in  accordance  with  its  rules,  which  for- 
bade dealing  in  diflFerences  on  the  fluctuations  of  the  market  without  a 
bona  fide  purchase  and  sale  of  the  article  for  an  actual  delivery.  The 
brokers  who  were  parties  to  these  purchases  and  sales  made  written 
contracts  in  their  own  names  whereby  they  agreed  that  one  would 
buy  and  receive  and  the  other  would  sell  and  deliver  in  the  future 
month  specified  the  grain  which  the  defendant  ordered  his  broker  to 
buy  or  to  sell.  These  contracts  were  in  writing,  were  signed  by  the 
brdcers,  and  bound  them  and  the  defendant,  the  undisclosed  principal 
who  ordered  them,  unless  they  were  rendered  void  by  the  unlawful 
intent  of  the  defendant.  As  soon  as  they  were  made  and  as  often  as 
any  sale  or  substitution  or  settlement  or  modification  of  any  of  them 
was  made,  the  defendant  was  notified  and  he  ratified  them. 

The  rules  of  the  Board  of  Trade  and  of  the  St.  Louis  Exchange 
were  such  that,  where  one  had  bought  and  had  also  sold  large 
quantities  of  grain  upon  the  board  or  upon  the  exchange  to  be  de- 
livered in  a  certain  future  month,  these  purchases  and  sales  might  be  set 
off  against  each  other  so  that  he  would  be  required  to  pay  the  difference 
in  the  price  of  the  grain  thus  set  off  and  to  deliver  or  receive  only  that 
portion  of  the  grain  which  was  not  thus  set  off.  This  was  accomplish- 
ed in  two  ways,  by  the  direct  method  and  by  ringing  off.  In  Board  of 
Trade  v.  Christie  Grain  &  Stock  Co.,  198  U.  S.  236,  247,  26  Sup.  Ct. 
637,  49  L.  Ed.  1031,  Mr.  Justice  Holmes  describes  these  methods  in 
this  way : 

The  direct  method  consists  simply  in  setting  off  contracts  to  buy  wheat 
of  a  certain  amount  at  a  certain  time  against  contracts  to  sell  a  like  amount 
at  the  same  time^  and  paying  the  difference  of  price  in  cash  at  the  end  of 
the  business  day.  The  ring  settlement  is  reached  by  a  comparison  of  books 
among  the  clerks  of  the  members  buying  and  selling  in  the  pit,  and  picking 
oat  a  series  of  transactions  which  begins  and  ends  with  dealings  which  can 
be  set  off  against  each  other  by  eliminating  those  between — as,  if  A.  has  sold 
to  B.  5,000  bushels  of  May  wheat,  and  B.  has  sold  the  same  amount  to 
Cm  and  C.  to  D.  and  D.  to  A.  Substituting  D.  for  B.  by  novation,  A.*s  sale 
can  be  set  <^  against  his  purchase,  on  simply  paying  the  difference  in  price.** 

The  only  effect  of  the  use  of  these  methods  is  to  avoid  the  useless 
expense  and  trouble  of  the  physical  delivery  of  the  grain,  and  still 
to  preserve  the  legal  rights  and  remedies  of  the  parties.  If  A.  has  sold 
to  B.  5,000  bushels  of  grain  at  76  cents  per  bushel  to  be  delivered  on 
a  certain  day,  and  B.  has  sold  to  A.  the  same  quantity  at  74  cents 
per  bushel  to  be  delivered  on  the  same  day,  it  is  evident  that  the 
l^al,  financial,  and  actual  result  is  the  same  whether  A.  delivers  the 
grain  to  B.,  B.  pays  75  cents  per  bushel  for  it  to  A.  and  delivers  it  back 
to  A.,  who  pays  to  B.  74  cents  per  bushel  for  it,  or  they  set  off  the 
two  contracts  and  B.  pays  to  A.  the  difference  in  price  or  1  cent  per 
bushel.    In  either  event,  the  grain  ultimately  remains  in  A.'s  posses- 
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sion,  and  he  gets  one  cent  per  bushel  from  B.  and  no  more.  The  set- 
ting off  of  the  contracts  has  all  the  effects  of  a  delivery  of  the  grain. 
The  same  thine  is  true  of  a  ring  settlement.  This  method  is  more 
complex,  but,  it  it  is  followed  carefully  through,  it  will  be  found  that 
the  results  are  the  same  whether  the  contracts  are  all  specifically 
performed  by  actual  delivery  of  the  grain  according  to  the  terms  of 
each  contract  or  they  are  settled  by  ringing  them  off.  There  is  a 
slight  difference  in  the  rules  of  the  Board  of  Trade  of  Chicago  and  of 
the  Merchants'  Exchange  of  St.  Louis.  The  rules  of  the  former  pro- 
vide for  settlements  by  rineing  off,  while  the  rules  of  the  latter  pro- 
vide a  method  of  accomplishing  the  same  result  in  a  slightly  different 
way.  As  the  difference  is  immaterial  the  indirect  method  of  settling 
will  be  termed  "ringing  off"  in  this  opinion. 

The  defendant  was  operating  through  his  brokers  under  these  rules, 
and  was  trying  to  run  a  comer.  He  bought  through  his  brokers  dur- 
ing the  years  1902  and  1903  immense  quantities  of  grain  for  future 
delivery  amounting  to  about  14,000,000  bushels,  and  he  sold  nearly 
as  much  as  he  bought,  so  that  more  than  98  per  cent,  of  his  contracts 
were  settled  by  set-offs  and  by  ringing  off  without  any  actual  de- 
livery of  grain.  All  the  transactions  which  the  defendant  had  with 
Laidley  were  disposed  of  in  this  way,  and  there  remained  a  balance  of 
$3,650  due  from  him  to  Laidley  on  account  of  the  pajrments  the  latter 
had  made  of  differences  upon  contracts  thus  set  off,  commissions,  ex- 

?mses,  etc.,  for  which  he  gave  to  Laidley  his  promissory  note, 
hrough  the  Lamping  Grain  Company  he  bought  about  3,000,000 
bushels  of  grain  for  future  delivery.  Most  of  this  grain  was  sold  or 
other  grain  was  sold  to  offset  it,  but  60,000  bushels  of  wheat  were  de- 
livered to  the  Lamping  Company  under  the  defendant's  contracts  in 
July,  1903,  for  which  that  company  was  compelled  to  pay  the  con- 
tract price,  and  in  July,  1903,  there  was  due  to  it  on  account  of  these 
transactions  $3,922.97.  He  was  also  indebted  in  July,  1903,  to  the 
petitioner,  Thomas  E.  Price,  in  the  sum  of  $18,236.85  on  account  of 
similar  transactions.  In  October,  1903,  he  owed  C.  H.  Albers  Com- 
mission Company  upon  a  like  account  a  debt  of  several  thousand  dol- 
lars, and  he  paid  thereon  $2,000  in  October  and  $1,000  in  December. 
Under  the  rules  of  the  board  and  of  the  exchange,  when  one  fails 
upon  the  delivery  day  to  take  and  pay  for  the  grain  which  he  has 
purchased  under  a  contract  which  has  not  been  settled  by  set-off  or 
by  ringing  off,  all  his  trades  are  closed  up  and  thrown  upon  the 
market.  Cleage  had  no  elevator  or  warehouse,  and  he  testified  that 
he  did  not  intend  to  receive  any  of  the  grain  he  bought,  but  intended 
to  settle  on  differences.    On  cross-examination  he  said: 

•*I  expected  to  have  to  take  some  of  this  com  or  wheat,  as  the  ease  might 
be,  but  I  would  only  take  that  amount  that  was  forced  on  me  In  order  to 
keep  my  trades  from  being  thrown  over,  as  I  knew  very  well  that  if  I  failed 
to  take  cash  wheat  or  com  that  they  delivered  to  me  that  my  contracts  would 
all  be  closed  up  and  thrown  on  the  market." 

Under  the  common  law  and  under  the  statutes  of  Illinois  a  con- 
tract for  the  sale  for  future  delivery  of  grain  or  other  commodities, 
the  parties  to  which  intend  that  the  goods  shall  not  be  delivered,  and 
that  the  obligation  of  the  contract  shall  be  discharged  by  the  payment 
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one  party  to  it  to  the  other  of  the  difiEerence  between  the  contract 
ice  and  the  market  price  of  the  goods  at  the  date  fixed  for  their 
:livery,  is  void,  because  the  contract  evidences  a  wager.  Irwin  v. 
lUiar,  110  U.  S.  499,  508,  4  Sup.  Ct.  160,  28  L.  Ed.  226;  Embrey 

Jemison,  131  U.  S.  336,  345,  9  Sup.  Ct.  776,  33  L.  Ed.  172 ;  Bibb 
Allen,  149  U.  S.  481,  492,  13  Sup.  Ct.  950,  37  L.  Ed.  819 ;  Ponder 

Jerome  Hill  Cotton  Co.,  40  C.  C.  A.  416,  419,  100  Fed.  373,  376 ; 
jdey  V.  Boynton,  79  111.  351.    And  under  the  statutes  and  decisions 

the  state  of  Missouri  such  a  contract  is  void  if  either  of  the  parties 

it  has  such  an  intention.    Rev.  St.  Mo.  1889,  §§  3837,  3838;  Connor 

Black,  132  Mo.  150,  33  S.  W.  783;  Edwards  Brokerage  Co.  v. 
evenson,  160  Mo.  516,  527,  61  S.  W.  617.  In  this  state  of  the  evi- 
tnce  and  of  the  law  the  master  found,  and  the  court  below  affirmed 
s  finding,  that  neither  the  brokers  nor  the  defendant  ever  had  such  an 
tention  in  the  transactions  which  are  the  subject  of  this  litigation, 
id  this  finding  is  assigned  as  error.  So  far  as  it  concerns  the  inten- 
>n  of  the  brokers,  it  is  supported  by  their  testimony  and  by  the  fact 
at  they  received  and  paid  for  several  thousand  bushels  of  grain 
hich  were  delivered  to  them  upon  contracts  which  they  had  made  for 
e  defendant  upon  his  orders.  But  counsel  insist  that  the  testimony 
•  the  defendant,  the  immense  quantities  of  grain  which  he  bought 
id  sold,  the  small  percentage  of  it  actually  delivered  and  the  public 
)licy  of  the  nation  to  suppress  wagers  establish  his  illegal  purpose, 
«ivey  notice  of  it  to  his  brokers,  and  avoid  his  obligations  to  pay  them 
►r  the  money  which  they  advanced  on  his  behalf  and  the  commissions 
ley  sought  to  earn.  Let  us  see.  He  testified  that  he  did  not  in- 
nd  to  receive  the  grain  which  he  bought,  but  that  he  intended  to 
ke  and  pay  for  that  portion  which  was  forced  upon  him  for  the 
tason  that,  if  he  did  not  do  so,  all  his  contracts  would  be  closed. 
fhait  is  the  true  signification  of  this  testimony  in  the  light  of  the 
lies  of  the  board  and  of  the  exchange  and  of  the  practice  of  settle- 
icnt  by  set-off  and  by  ringing  off,  to  which  attention  has  been  called  ? 
:  is  that  he  intended  to  sell  so  many  of  his  contracts  of  purchase  and 
)  much  other  grain  that  all  his  contracts  of  purchase  would  be  either 
)ld  or  discharged  by  set-off  or  by  ringing  off,  so  that,  when  the  times 
[  delivery  came,  he  would  be  under  no  obligation  to  receive.  This 
as  not  an  unlawful  intention,  and  it  did  not  avoid  his  obligations 
tider  the  late  decision  of  the  Supreme  Court.  "Set-ofiE"  says  Mr. 
[i<ittce  Holmes  in  Board  of  Trade  v.  Christie  Grain  &  Stock  Co., 
^8  U.  S.  236,  at  pa^e  248,  25  Sup.  Ct.  637,  at  page  639  (49  L.  Ed. 
}31),  "has  all  the  effects  of  delivery.    The  ring  settlement  is  simply 

more  complex  case  of  the  same  kind.  These  settlements  would 
e  frequent,  as  the  number  of  persons  buying  and  selling  was  com- 
aratively  small.  The  fact  that  contracts  are  satisfied  in  this  way  by 
*t-off  and  the  payment  of  differences  detracts  in  no  degree  from  the 
ood  faith  of  the  parties,  and,  if  the  parties  know  when  they  make 
jch  contracts  that  they  are  very  likely  to  have  a  chance  to  satisfy 
lem  in  that  way  and  intend  to  make  use  of  it,  that  fact  is  perfectly 
insistent  with  a  serious  business  purpose  and  an  intent  that  the  con- 
■act  shall  mean  what  it  says.  There  is  no  doubt,  from  the  rules  of 
le  Board  of  Trade  or  the  evidence,  that  the  contracts  made  between 
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the  members  are  intended  and  supposed  to  be  binding  in  manner  and 
form  as  they  are  made.  There  is  no  doubt  that  a  large  part  of  those 
contracts  is  made  for  serious  business  purposes.  'Hedging/  for  in- 
stance, as  it  is  called,  is  a  means  by  which  collectors  and  exporters 
of  grain  or  other  products,  and  manufacturers  who  make  contracts  in 
advance  for  the  sale  of  their  goods,  secure  themselves  against  fluctua- 
tions of  the  market  by  counter  contracts  for  the  purchase  or  sale,  as 
the  case  may  be,  of  an  equal  quantity  of  the  product,  or  of  the  material 
of  manufacture.  It  is  none  the  less  a  serious  business  contract  for  a 
legitimate  and  useful  purpose  that  it  may  be  offset  before  the  time  of 
delivery  in  case  delivery  should  not  be  needed  or  desired." 

In  other  words,  contracts  for  future  delivery  made  with  the  in- 
tention of  settling  them  by  paying  to  the  other  parties  to  the  con- 
tracts the  difference  between  the  contract  prices  and  the  market 
prices  at  the  times  of  delivery  are  wagers  and  are  void.  But  con- 
tracts for  future  delivery  made  with  the  intention  of  settling  them 
by  set-off  or  by  ringing  off  and  by  the  payment  of  differences  in 
accordance  with  the  rules  and  practice  of  the  Board  of  Trade  are 
valid  and  enforceable  agreements  under  this  decision. 

Nor  does  the  fact  that  the  defendant  dealt  in  14,000,000  bushels  of 
grain,  and  that  the  contracts  for  more  than  98  per  cent,  of  this  prop- 
erty were  settled  by  set-off  or  by  ringing  off  and  by  the  payment  of 
differences,  demonstrate  an  illegal  intention.  Since  the  intention  to 
settle  in  this  way  is  not  unlawful,  the  fact  that  contracts  were  so 
settled  cannot  evidence  an  illegal  purpose.  "In  the  view  which  we 
take,"  says  the  Supreme  Court,  "the  proportion  of  the  dealings  in  the 
pit  which  are  settled  in  this  way  throws  no  light  on  the  question  of  the 
proportion  of  serious  dealings  for  legitimate  business  purposes  to  those 
which  fairly  can  be  classed  as  wagers  or  pretended  contracts.  No 
more  does  the  fact  that  the  contracts  thus  disposed  of  call  for  many 
times  the  total  receipts  of  grain  in  Chicago.  The  fact  that  they  can  be 
and  are  set  off  sufficiently  explains  the  possibility,  which  is  no  more 
wonderful  than  the  enormous  disproportion  between  the  currency  of 
the  country  and  contracts  for  the  payment  of  money,  many  of  which 
in  like  manner  are  set  off  in  clearing  houses  without  any  one  dream- 
ing that  they  are  not  paid,  and  for  the  rest  of  which  the  same  money 
suffices  in  succession;  the  less  being  needed  the  more  rapid  the  circula- 
tion is."  Board  of  Trade  v.  Christie  Grain  &  Stock  Co.,  198  U.  S. 
236,  250,  25  Sup.  Ct.  637,  49  L.  Ed.  1031. 

It  is  the  public  policy  of  the  United  States  to  suppress  wagers^ 
but  it  is  also  its  policy  to  enforce  the  obligations  of  valid  contracts, 
and  one  who  would  avoid  his  agreements  and  escape  his  obligations 
by  his  own  wrong  should  be  required  to  establish  it  by  clear  and  con- 
vincing proof.  Contracts  for  the  future  delivery  of  grain  and  other 
personal  property  are  lawful  and  valid.  The  legal  presumption  is 
that  the  parties  who  make  them  intend  to  perform  them,  and  the 
burden  is  on  him  who  avers  that  the  illegal  intention  of  one  or  more 
of  these  parties  has  made  them  void  to  establish  his  allegation  by 
plenary  proof.  Clews  v.  Jamieson,  182  U.  S.  461,  489,  21  Sup.  Ct, 
845,  45  L.  Ed.  1183 ;  Pixley  v.  Boynton,  79  111.  351.  An  intention  by 
one  or  both  of  the  parties  to  sell  such  an  agreement,  or  their  rights 
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under  it,  before  the  time  of  delivery,  does  not  avoid  it.  Parties  have 
the  same  right  to  buy  contracts  for  the  future  delivery  of  personal 
property  with  the  intention  of  selling  them  that  they  have  to  buy  the 
property  with  such  an  intention.  Ponder  v.  Jerome  Hill  Cotton  Co., 
40  C.  C.  A.  416,  420,  100  Fed.  373,  377.  An  intention  to  discharge 
a  contract  for  the  future  delivery  of  personal  property  by  set-off  or  by 
ringing  off  under  the  rules  and  practice  of  the  Board  of  Trade  and  by 
the  payment  of  differences  is  not  illegal,  and  does  not  render  the 
agreement  void.  The  contracts  which  form  the  foundation  of  the 
claims  of  the  brokers  which  are  here  in  question  were  made  and 
ratified  by  the  defendant.  They  were  legal  contracts  per  se.  There 
was  no  evidence  that  either  the  defendant  or  the  brokers  intended 
to  settle  them  without  the  delivery  of  any  grain  by  the  payment  to, 
or  receipt  from  the  other  parties  to  the  agreements  of  the  difference 
between  the  contract  prices  and  the  market  prices  at  the  times  of 
performance.  The  intention  not  to  receive  grain  unless  forced  to  do 
so  to  protect  his  contracts  to  which  the  defendant  testified  is  consonant 
with  the  lawful  intention  to  sell  like  quantities  of  grain  and  to  settle 
his  obligations  as  far  as  possible  by  set-offs  and  by  the  use  of  rings, 
so  that  he  would  be  obligated  to  receive  but  little  or  none  of  the  com- 
modities. From  the  lawful  contracts  the  legal  presumption  arose  that 
the  parties  thereto  intended  in  good  faith  to  perform  them.  It  was 
the  opinion  of  the  master  and  of  the  court  below  that  this  presumption 
was  not  overcome  by  the  evidence.  Their  opinion  raises  a  strong  pre- 
sumption in  support  of  this  conclusion.  Where  the  court  below  and 
its  master  have  considered  a  question  and  made  a  finding  on  conflict- 
ing evidence,  their  conclusion  is  presumptively  correct,  and  it  ought 
not  to  be  disturbed  unless  an  obvious  error  has  intervened  in  the  ap- 
plication of  the  law  or  some  serious  mistake  has  been  made  in  the  con- 
sideration of  the  facts.  Tilghman  v.  Proctor,  125  U.  S.  136,  8  Sup. 
Ct.  894,  31  L.  Ed.  664;  Kimberly  v.  Arms,  129  U.  S.  612,  S  Sup. 
Ct  355,  32  L.  Ed.  764;  Steams-Roger  Mfg.  Co.  v.  Brown,  52  C.  C. 
A.  559,  563,  114  Fed.  939,  943 ;  Dodge  v.  Norlin,  66  C.  C.  A.  425,  433, 
133  Fed.  363,  371.  A  careful  review  of  the  evidence  in  this  case  and 
a  thoughtful  consideration  of  the  law  applicable  to  it  has  failed  to  con- 
vince that  there  was  any  mistake  in  the  finding  of  the  master  and 
of  the  court  below  that  neither  the  defendant  nor  the  brokers  had  any 
illegal  intent  in  the  making  or  in  the  performing  of  the  contracts 
upon  which  the  claims  of  these  brokers  rest.  Our  conclusion  is  that 
they  constitute  just  obligations  of  the  defendant,  and  that  the  pay- 
ment of  the  $3,000  to  the  Albers  Commission  Company  wrought 
a  voidable  preference,  and  was  an  act  of  bankruptcy. 

In  reaching  this  conclusion  the  claim  of  counsel  for  the  defendant 
that  there  was  no  competent  evidence  of  insolvency  has  not  been 
overlooked.  It  is  true  that  there  was  no  evidence  of  the  amount  of  the 
assets  of  the  defendant  at  the  times  when  the  payments  were  made 
to  the  Albers  Commission  Company  in  October  and  November,  1903. 
But  it  is  also  true  that  the  defendant  admitted  in  July  of  that  year  that 
he  was  "broke,"  and  that  he  had  no  property  except  me  furniture  in  his 
ofiices,  which  was  not  worth  more  than  $50.  There  was  uncontradict- 
ed evidence  that  he  owed  the  petitioners  more  than  $25,000,  and  that 
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he  had  never  paid  any  part  of  these  debts.  It  may  be  that  a  state  of 
insolvency  once  proved  is  not  presumed  to  continue  forever,  but  it  is 
presumed  to  continue  as  long  as  such  a  state  of  affairs  usually  con- 
tinues under  similar  circumstances.  A  man  who  has  property  of  the 
value  of  only  $50  and  who  owes  over  $25,000  in  July,  which  he  does 
not  pay,  does  not  usually  accumulate  assets  worth  more  than  $26,000 
by  the  next  December,  and  there  was  no  mistake  in  the  finding  of  the 
court  that  the  defendant's  poverty  in  July  had  not  turned  into  wealth 
in  December. 

The  findings  of  the  master  and  of  the  court  are  sustained  by  the 
evidence,  the  facts  warrant  the  adjudication,  and  the  decree  below 
is  affirmed. 


049  Fed.  854.) 

PBANCISCO  V.  CHICAGO  &  A.  R.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    November  23,  1900.) 

No.  2,225. 

1.  APPBA.L  AND  Bbbob— Requested  Judgment  of  Nonsuit  Not  Reviewable. 

No  writ  of  error  will  He  at  the  suit  of  a  plaintiff  to  review  a  judgment 
of  nonsuit  or  dismissal  rendered  In  a  national  court  at  his  request  or  with 
his  consent  Such  a  Judgment  however,  rendered  on  the  motion  of  the 
defendant  and  against  the  objection  and  the  protest  of  the  plaintiff  is  re- 
viewable at  the  latter's  instance. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  2,  Appeal. and  Error, 
§1  717-723,  883.] 

2.  Same— Calling  an  Invited  Nonsuit  **Involunt.\by"  is  Fum*— Pacts- 

Conclusion. 

At  the  close  of  a  trial  the  defendant  moved  the  court  to  instruct  the 
Jury  to  return  a  verdict  in  Its  favor,  and  its  motion  was  granted.  But  be- 
fore the  instruction  was  given  the  plaintiff  asked,  and  was  granted,  leave 
by  the  court  to  take  an  involuntary  nonsuit  and  a  Judgment  was  rendered 
acc<»rdingly.  Held,  the  nonsuit  was  entered  with  the  consent  and  at  the 
request  of  the  plaintiff,  and  no  writ  of  error  could  be  maintained  at  his 
suit  to  review  it  Describing  it  by  a  false  epithet  did  not  change  Its  char- 
acter. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
§883.1 

8.  Courts— Appeal  and  Error— Act  op  CoNroRMiiT  (Rev.  St.  §  914)  Inap- 
plicable TO  Appellate  Courts  and  Proceedings  fob  Review. 

The  act  of  conformity  (section  914,  Rer.  St  [U.  S.  Oomp.  St  1901.  p. 
684])  has  no  application  to  the  practice  or  proceedings  of  appellate  court** 
or  to  matters  relating  to  bills  of  exceptions,  motions  for  new  trials,  or  any 
other  means  adopted  to  secure  a  review  of  the  Judgments  or  decrees  of  the 
Circuit  or  District  Courts.  Its  effect  is  limited  to  the  practice  and  pro- 
ceedings in  the  trial  courts  to  secure  their  Judgments. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  toL  18,  Courts,  S  914.] 

4.  Same— PowEB  and  Pbactice  o?  National  Appellate  Coubts  Unatfected 
BY  Statutes  op  States  ob  Practice  of  Their  Ck>UBT8. 

The  power  and  practice  of  the  federal  appellate  courts  are  derived  ex- 
clusively from  the  (Constitution,  the  acts  of  Ck>ngress,  the  common  law, 
the  ancient  EiUgllsh  statutes,  and  the  rules  and  practice  of  the  courts  of 
the  United  States,  and  they  are  neither  controlled  nor  affected  by  the 
statutes  of  the  states  or  the  practice  of  their  courts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  13,  0>urts,  i  937.] 
(Syllabus  by  the  Court) 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 

District  of  Missouri. 

I.  N.  Watson  and  D.  V.  Herider,  for  plaintiff  in  error. 

Edward  L.  Scarritt,  William  C.  Scarritt,  and  Elliott  H.  Jones,  for 

lefendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  plaintiff  below  is  the  plaintiff 
a  error  here.  He  brought  an  action  against  the  defendant  to  re- 
over  $5,000  damages  for  the  negligent  killing  of  George  L.  Gerew. 
fhe  defendant  denied  its  Hability.  There  was  a  trial  of  the  issues  be- 
ore  a  jury.  At  the  close  of  the  evidence  the  defendant  moved  the 
ourt  to  instruct  the  jury  that  under  the  pleadings  and  evidence  they 
nust  find  a  verdict  for  the  defendant.  The  court  granted  the  motion, 
nd  the  plaintiff  excepted.  But  before  the  jury  were  actually  in- 
tructed  the  plaintiff  prayed  leave  of  the  court  to  take  an  involuntary 
lonsuit.  The  court  granted  him  permission  and  a  judgment  was 
endered  accordingly.  Subsequently  the  plaintiff  moved  the  court  to 
et  aside  this  judgment  of  nonsuit  and  to  grant  a  new  trial  of  the  ac- 
ion,  and  this  motion  was  denied.  He  has  sued  out  this  writ  of  error 
o  secure  a  reversal  of  this  judgment  of  nonsuit  on  account  of  numer- 
ous alleged  errors  in  the  trial  of  the  action,  and  especially  because  the 
ourt  held  that  the  evidence  was  insufficent  to  sustain  his  cause  of 
.ction  and  that  the  defendant  was  entitled  to  a  verdict  thereon. 

But  invited  error  is  irremediable.  If  the  court  erred  in  the  rendi- 
ion  of  the  judgment  of  nonsuit,  it  erred  at  the  plaintiff's  request  and 
o  the  prejudice  of  the  defendant,  and  that  error  can  form  no  ground 
or  the  reversal  of  the  judgment  at  the  suit  of  the  plaintiff  who  pro- 
ured  it.  A  judgment  of  nonsuit  upon  the  motion  or  request  of  the 
lefendant  and  against  the  objection  or  protest  of  the  plaintiff  is  re- 
newable by  writ  of  error.  Central  Transp.  Co.  v.  Pullman's  Car  Co., 
39  U.  S.  24,  29,  39,  40,  11  Sup.  Ct.  478,  35  L.  Ed.  55 ;  Meehan  v. 
/^alentine,  145  U.  S.  611,  614,  618,  12  Sup.  Ct.  972,  36  L.  Ed.  835. 

But  a  judgment  of  nonsuit  on  the  motion,  at  the  request  or  with 
he  consent  of  the  plaintiff,  is  not  reviewable  by  writ  of  error  at  his 
uit,  because  he  is  estopped  from  convicting  the  trial  court  of  an 
rror  which  he  requested  it  to  commit.  U.  S.  v.  Evans,  5  Cranch 
U.  S.)  280,  3  L.  Ed.  101 ;  Evans  v.  Phillips,  4  Wheat.  (U.  S.)  73, 
:  L.  Ed.  516 ;  Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  24, 
9,  11  Sup.  Ct.  478,  35  L.  Ed.  55;  Maxwell  I^and  Grant  Co.  v.  Daw- 
on,  151  U.  S.  586,  606,  14  Sup.  Ct.  458,  38  I,.  Ed.  279;  Avendano 
'.  Gav,  8  Wall.  (U.  S.)  376,  377,  19  L.  Ed.  422;  U.  S.  v.  St.  Louis, 
tc,  trans.  Co.,  184  U.  S.  247,  249,  22  Sup.  Ct  350,  46  L.  Ed.  520. 
n  U.  S.  V.  Evans,  5  Cranch  (U.  S.)  280,  3  L.  Ed.  101,  the  trial  court 
ejected  certain  evidence  offered  by  the  attorney  of  the  United  States, 
ie  took  a  bill  of  exceptions,  became  nonsuit,  and  moved  the  court  to 
et  aside  the  nonsuit  and  to  grant  a  new  trial.  His  motion  was  denied, 
,nd  he  sued  out  a  writ  of  error  to  reverse  the  judgment.  Chief  Justice 
^larshall  said  that  in  such  a  case,  where  there  has  been  a  nonsuit,  and 
,  motion  to  reinstate  overruled,  the  court  could  not  interfere,  and 
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the  judgment  was  affirmed.  In  Evans  v.  Phillips,  4  Wheat.  (U.  S.) 
73,  4  L.  Ed.  516,  the  plaintiff  submitted  to  a  nonsuit  in  the  court  be- 
low and  the  Supreme  Court  held  that  he  could  not  secure  a  review  of 
that  judgment  because  he  had  consented  to  it,  and  dismissed  the  writ 
In  Central  Transp.  Co.  v.  Pullman's  Car  Co.,  139  U.  S.  24,  29,  38-40, 
11  Sup.  Ct.  478,  35  L.  Ed.  55,  and  Meehan  v.  Valentine,  145  U.  S. 
611,  614,  618,  12  Sup.  Ct.  972,  36  L.  Ed.  835,  the  defendants  moved 
for,  and  secured,  judgments  of  nonsuit  against  resisting  plaintiffs,  and 
the  Supreme  Court  held  that  the  latter  might  maintain  writs  of  error 
to  review  them.  But  in  rendering  this  decision  that  court  was  careful 
to  distinguish  these  cases  from  those  in  which  the  plaintiffs  them- 
selves consent  to  or  procure  the  judgments,  and  it  said : 

"It  is  true  that  a  plaintiff,  who  appears  by  the  record  to  have  voluntarily 
become  nonsuit,  ciuuot  sue  out  a  writ  of  error.  United  States  v.  ETans,  5 
Cranch  (U.  S.)  280,  3  L.  Ed.  101;  Evans  v.  Phillips,  4  Wheat  (U.  S.)  73, 
4  L.  Ed.  516 ;  Cossar  v.  Reed,  17  Q.  B.  540.  But  in  the  case  of  a  compulsory 
nonsuit  it  is  otherwise;  and  a  plaintiff,  a^lnst  whom  a  judgment  of  nonsuit 
has  been  rendered  without  his  consent  and  against  his  objection,  is  entitled 
to  relief  by  writ  of  error."    139  U.  S.  39,  11  Sup.  Ct  478,  35  L.  Ed.  65. 

In  Koons  v.  Bryson,  16  C.  C.  A.  227,  69  Fed.  297,  the  Circuit 
Court  of  Appeals  of  the  Fourth  Circuit  failed  to  note  this  radical 
distinction  and  to  observe  that  the  conformity  act  (section  914,  Rev. 
St  [U.  S.  Comp.  St  1901,  p.  684])  has  no  application  to  methods  of 
review  or  to  proceedings  in  the  federal  appellate  courts,  and  was 
thereby  led  to  the  conclusion  that  a  plaintiff  might  maintain  a  writ 
of  error  to  review  a  judgment  of  nonsuit  which  he  had  himself  re- 
quested— a  conclusion  which  the  decisions  of  the  Supreme  Court  to 
which  reference  has  been  made  and  the  reasons  for  the  rule  thereby 
established  forbid  us  to  follow.  But  the  same  court  in  later  decisions 
in  Huntt  v.  McNamee,  141  Fed.  293,  72  C.  C.  A.  441,  and  Parks  v. 
Southern  Ry.  Co.,  143  Fed.  276,  74  C.  C.  A.  414,  reversed  its  former 
holding  and  recognized  the  rule  adopted  hy  the  Supreme  Court  and  the 
fact  that  the  act  of  conformity  has  no  application  to  the  practice  or  pro- 
ceedings of  the  federal  appellate  courts.  In  the  former  case  Judge 
Goff ,  speaking  for  the  court,  said : 

"Where  the  record  disclosed  that  the  plaintiff  had  voluntarily  become  non- 
suited, a  writ  of  error  was  refused  him.  Evans  v.  Phillips,  4  Wheat  (U.  S.) 
73,  4  L.  Ed.  516;  CJossar  v.  Reed,  17  Q.  B.  540;  Central  Transportation  Ca 
V.  Pullman's  Car  Co..  139  U.  S.  24,  39,  11  Sup.  Ct  478,  35  L.  Ed.  56." 

In  Parks  v.  Southern  Ry.  Co.,  143  Fed.  276,*  a  case  which  arose 
in  North  Carolina,  where,  in  the  state  courts,  a  plaintiff  may  take 
a  nonsuit  at  any  time  before  verdict,  the  defendant  at  the  close  of 
the  evidence  had  moved  the  court  to  instruct  the  jury  to  return  a 
verdict  in  his  favor,  and  the  court  had  sustained  the  motion.  Plain- 
tiff then  moved  for  leave  to  take  a  nonsuit.  The  court  denied  his 
motion  and  instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant. The  Circuit  Court  of  Appeals  held  that,  when  the  motion  to 
instruct  the  jury  for  the  defendant  was  made,  the  plaintiff  was  put 
to  his  election  to  then  take  his  nonsuit  or  to  submit  the  whole  case 
upon  the  motion  to  instruct,  that  the  motion  for  leave  to  take  a 
nonsuit  after  the  decision  upon  the  motion  to  instruct  came  too  late. 


1  74  C.  C.  A.  414. 
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nd  that  there  was  no  error  in  the  subsequent  refusal  of  the  court 

0  grant  the  nonsuit.  While  a  different  rule  has  been  established 
n  this  circuit  in  cases  coming  from  Missouri,  in  deference  to  a  statute 
if  that  state  and  in  conformity  to  the  practice  in  its  trial  courts  (Chi- 
ago,  M.  &  St.  P.  Ry.  Co.  v.  Metalstaflf,  41  C.  C.  A.  669,  101  Fed. 
69),  the  opinion  in  the  Parks  Case  contains  a  statement  of  the  duty 
f  courts  to  respect  the  rights  of  defendants,  as  well  as  plaintiffs,  to  a 
iwsuit,  to  make  an  end  of  litigation  and  to  prevent  the  abuse  of  the 
leans  of  administering  justice  by  the  trial  of  experiments  upon  the 
ourts  with  defective  causes  of  action,  which  strongly  appeals  to  our 
udgment  and  presents  a  persuasive  argument  in  support  of  the  rule 
nder  consideration.     Judge  Pritchard  said: 

"It  Is  highly  important  that  the  court  in  the  exercise  of  its  discretion  should 
ot  only  see  that  equal  and  exact  justice  is  done  between  litigants,  but  it  is 
dually  important  that  needless    litigation  should  be  speedily  determined,  and 

1  the  trial  of  cases  the  court  should  consider  the  rights  of  the  defendant  as 
ell  as  those  of  the  plaintiff,  and,  where  it  appears  that  all  the  evidence  which 
;  Is  possible  to  obtain  has  been  offered  and  the  case  has  been  submitted  to 
je  jury  or  to  the  court,  it  is  the  duty  of  the  court.  If  In  its  opinion  the  evl- 
ence  is  not  sufficient  to  justify  a  verdict  in  favor  of  the  plaintiff,  to  direct 
tie  jury  to  return  a  verdict  in  favor  of  the  defendant.  The  courts  are  not 
rganlzed  for  the  purpose  of  permitting  the  plaintiff  in  an  action  to  experi- 
lent  with  a  certain  state  of  facts  for  the  purpose  of  ascertaining  the  opinion 
r  the  court  as  to  the  law  applicable  to  the  same  and  then  permit  him  to 
ithdraw  from  the  scene  of  conflict  and  state  a  new  cause  of  action  and  mend 
is  licks  in  another  direction.  Such  policy,  If  adopted,  would  be  productive 
f  much  mischief,  and  should  not  be  tolerated." 

The  difference  between  a  judgment  upon  an  instructed  verdict  and 
judgment  of  nonsuit  is  that  the  former  prevents,  while  the  latter 
ermits,  the  maintenance  of  another  action  for  the  same  cause.  When 
le  evidence  was  closed  in  the  suit  before  us,  each  party  had  establish- 
d  rights  in  the  trial  of  this  action.  The  plaintiff  had  the  right  to 
lect  whether  he  would  take  a  nonsuit  (section  639,  Rev.  St.  Mo. 
899;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Metalstaff,  41  C.  C.  A.  669, 
01  Fed.  769),  or  would  submit  the  whole  cause  upon  the  motion  to 
istruct  and  endeavor  to  secure  a  verdict  in  his  favor.  The  defendant 
ad  a  right  to  elect  whether  it  would  endeavor  to  obtain  a  nonsuit 
r  a  verdict  on  the  merits  in  its  favor.  It  chose  the  latter  alternative 
nd  moved  the  court  for  a  directed  verdict.  This  motion  the  plain- 
iff  opposed  and  submitted  the  cause  to  the  court  for  decision.  The 
ourt  granted  the  motion,  and  the  plaintiff  excepted.  He  then  had  the 
ight  to  elect  whether  he  would  take  a  nonsuit  and  bring  another  ac- 
ion  on  the  same  cause,  or  would  take  a  verdict  against  himself  and 
ecure  a  review  of  the  rulings  of  the  court  by  a  writ  of  error.  He 
hose  the  former  remedy.  He  moved  the  court  for  leave  to  take  an 
ivoluntary  nonsuit.  The  parties  then  stood  in  this  situation:  The 
efendant  asked  and  pressed  for  an  instructed  verdict  and  thereby 
ecessarily  objected  to  the  nonsuit  which  gave  the  plaintiff  an  op- 
ortunity  to  bring  another  action.  The  plaintiff  prayed  for  the  non- 
uit  and  thereby  necessarily  objected  to  the  instructed  verdict  and  to  a 
udgment  which  would  prevent  his  maintenance  of  another  action. 
!*he  court  granted  the  request  of  the  plaintiff  and  denied  that  of  the 
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defendant.  Plaintiff  thereby  secured  his  right  to  maintain  his  action 
for  the  same  cause,  and  the  defendant  lost  the  judgment  in  its  favor 
and  the  entire  benefit  of  a  trial  in  which  it  had  succeeded.  The  non- 
suit was  obtained  by  the  act  and  request  of  the  plaintiff  against  the 
motion  and  objection  of  the  defendant,  and  it  may  not  be  successfully 
challenged  by  a  writ  of  error  procured  by  the  former. 

It  is  said  that  this  was  an  involuntary  nonsuit  because  the  plaintiff 
was  forced  to  take  it  by  the  decision  of  the  trial  court  that  he  had 
proved  no  cause  of  action,  and  that  the  Supreme  Court  of  Missouri 
has  often  so  decided  and  has  reviewed  cases  from  the  inferior  courts 
of  that  state  upon  writs  of  error  to  such  judgments.  Williams  v. 
Finks,  156  Mo.  697,  67  S.  W.  732;  Ready  v.  Smith,  141  Mo.  305, 
42  S.  W.  727;  English  v.  Mullanphy,  1  Mo.  780;  Collins  v.  Bowmer, 
2  Mo.  195 ;  Bates  County  v.  Smith,  65  Mo.  464 ;  Schulter's  Adm'r  v. 
Bockwinkle's  Adm'r,  19  Mo.  647;  Dumey  v.  Schoeffler,  20  Mo.  323; 
Greene  Co.  v.  Gray,  146  Mo.  668,  48  S.  W.  447.  The  answer  is  (1) 
that  whether  the  nonsuit  was  voluntary  or  involuntary  in  the  concep- 
tion of  the  Supreme  Court  of  Missouri,  and  whether  or  not  it  would 
have  been  reviewable  by  that  court,  if  it  had  been  granted  by  an  in- 
ferior court  of  that  state,  an  indispensable  condition  of  its  review  at  the 
instance  of  a  plaintiff  in  error  in  a  national  court  is  that  it  was  g^ranted 
"without  his  consent  and  against  his  objection,"  and  this  judgment 
lacks  this  condition,  for  the  nonsuit  was  granted  at  his  request  and  by 
his  active  procurement;  (2)  that  the  plaintiff  was  not  forced  by  the 
decision  of  the  court  below  that  he  had  failed  to  prove  his  case  to 
take  a  nonsuit,  but  he  had  the  option  to  take  the  verdict  and  judgment 
against  him  and  to  review  it,  and  if  it  was  erroneous  to  reverse  it 
by  writ  of  error,  or  to  take  the  dismissal  of  the  action  and  try  again; 
and  (3)  that  his  choice  of  the  latter  alternative  cannot  be  made  in- 
voluntary by  placing  that  deceptive  adjective  before  it  in  the  face  of 
the  record  that  he  was  free  to  proceed  to  verdict,  judgment,  and  review, 
or  to  a  judgment  of  nonsuit,  and  that  of  his  own  free  will  and  against 
the  motion  and  objection  of  his  opponent  he  asked  and  secured  the 
dismissal.  The  real  character  of  this  nonsuit  cannot  be  reversed  or 
concealed  by  applying  to  it  a  false  epithet. 

The  decisions  of  the  Supreme  Court  of  Missouri  cited  above, 
wherein  it  has  reviewed  by  writs  of  error  judgments  of  nonsuit  of 
the  character  of  that  in  hand,  are  urged  upon  our  attention,  and  sec- 
tion 914  of  the  Revised  Statutes  of  1899,  the  act  of  conformity,  which 
requires  the  fonns  and  modes  of  proceeding  in  civil  actions  at  law 
in  the  Circuit  and  District  Courts  to  conform  as  near  as  may  be 
to  those  in  the  courts  of  the  state  in  which  the  actions  arise,  is  invt^ed 
to  induce  us  to  follow  the  practice  of  that  court.  But  the  power  and 
practice  of  the  national  appellate  courts  and  the  means  of  reviewing 
the  judgments  of  the  Circuit  and  District  Courts  therein  are  neither 
conditioned,  affected,  or  controlled  by  the  statutes  of  the  states,  the 
practice  of  their  courts,  or  the  act  of  conformity.  Section  914  is 
limited  by  its  express  terms  to  the  practice  and  proceedings  in  the 
Circuit  and  District  Courts  to  procure  their  judgments,  ft  has  no 
application  to  the  practice  or  proceedings  of  the  federal  appellate  courts 
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or  to  any  matters  relating  to  bills  of  exceptions,  motions  for  new  trials, 
or  any  other  means  adopted  to  review  the  judgments  of  the  Circuit 
or  the  District  Courts.  The  power  and  practice  of  the  federal  appellate 
courts  are  derived  exclusively  from  the  Constitution,  the  acts  of  Con- 
gress, the  common  law,  the  ancient  English  statutes,  and  the  rules  and 
practice  of  the  courts  of  the  United  States,  and  they  may  not  be  ex- 
tended, diminished,  controlled,  or  affected  by  the  statutes  of  the  states 
or  the  practice  of  their  courts.  Chateaugay  Iron  Co.,  Petitioner,  128 
U.  S.  544,  654,  9  Sup.  Ct  150,  32  L.  Ed.  508 ;  Hudson  v.  Parker, 
156  U.  S.  277,  281,  15  Sup.  Ct.  450,  39  L.  Ed.  424;  City  of  Manning 
V.  German  Ins.  Co.,  107  Fed.  53,  55,  57,  46  C.  C.  A.  144,  146,  148 ; 
Hooven,  Owens  &  Rentsehler  Co.  v.  John  Featherstone's  Sons,  49 
C.  C.  A.  229,  235,  111  Fed.  81,  87;  Louisville  &  N.  Ry.  Co.  v.  White, 
40  C.  C.  A.  352,  356,  100  Fed.  239,  243;  West  v.  East  Coast  Cedar 
Co.,  61  C.  C.  A.  411,  415,  113  Fed.  737,  741;  St.  Clair  v.  U.  S.,  154 
U.  S.  134,  153,  14  Sup.  Ct.  1002,  38  L.  Ed.  936 ;  Boogher  v.  Ins.  Co., 
103  U.  S.  90,  95,  26  L.  Ed.  310 ;  Newcomb  v.  Wood,  97  U.  S.  581, 
24  L.  Ed.  1085 ;  Fishbum  v.  Railway  Co.,  137  U.  S.  60,  11  Sup.  Ct. 
8,  34  L.  Ed.  585 ;  Kentucky  Life  Ace.  &  Ins.  Co.  v.  Hamilton,  63  Fed. 
93,  98, 11  C.  C.  A.  42,  47;  Elder  v.  McClaskey,  17  C.  C.  A.  259,  278, 
70  Fed.  629,  556. 

It  has  been  a  fixed  rule  of  practice  of  the  appellate  courts  of  the 
United  States  for  almost  100  years  that  no  writ  of  error  will  lie  at 
the  suit  of  a  plaintiff  to  review  a  judgment  of  nonsuit  which  has  been 
rendered  at  his  request  or  with  his  consent,  and  that  no  judgment 
will  be  reversed  for  an  error  which  the  plaintiff  in  the  writ  has  invited 
the  court  to  commit,  and  the  fact  that  the  Supreme  Court  of  Missouri 
calls  such  a  nonsuit  "involuntary"  and  reviews  it  presents  no  persuasive 
reason  why  one  of  the  national  appellate  courts  should  depart  from 
this  salutary  rule  while  there  are  many  why  it  should  abide  by  and  en- 
force it.  Courts  are  established  and  maintained  to  settle  and  terminate 
controversies  between  citizens  and  to  enforce  their  rights,  not  to 
furnish  debating  societies  for  the  trial  of  legal  experiments.  The  chief 
reason  of  their  being  is  to  end,  not  to  perpetuate,  disputes.  "Interest 
rcipublica  ut  sit  finis  litium."  A  practice  which  permits  a  plaintiff  to 
experiment  with  the  courts  and  to  harass  the  defendant  interminably  at 
will  nms  counter  to  the  basic  purpose  of  legal  tribunals  and  of  all 
civilized  governments,  and,  instead  of  assisting  to  wisely  administer 
justice,  it  inflicts  and  perpetuates  wrong.  Yet  this  is  the  practice 
which  a  grave  review  of  such  nonsuits  as  that  in  hand  would  establish. 
Under  it  a  plaintiff  could  introduce  his  evidence  and  try  the  Circuit 
Court  to  see  whether  or  not  it  would  sustain  his  action.  If  it  granted 
a  motion  to  instruct  a  verdict  against  him,  he  could  procure  from  the 
court  an  involuntary  nonsuit,  then  sue  out  a  writ  of  error  and  try  the 
appellate  court,  and,  if  it  would  not  sustain  his  action,  he  could  pay  the 
costs,  bring  another  action  for  the  same  cause,  and  continue  His  actions 
.  and  experiments  interminably.  The  federal  courts  ought  not  to  permit 
Aemselves  to  be  made  the  subjects  of  such  experiments.  The  only 
material  interests  involved  in  the  review  of  such  judgments  are  the 
costs  of  the  actions,  for  the  plaintiffs  may  try  their  causes  again  what- 
ever the  decisions  of  the  appellate  courts,  and  the  demands  upon  these 
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courts  for  the  decision  of  real  and  important  issues  are  too  grave  and 
pressing  to  permit  them  to  devote  their  time  to  liti^tion  so  frivolous. 

There  is  a  more  compelling  reason  why  proceedmgs  of  this  nature 
should  not  be  sustained.  The  plaintiff  is  not  the  only  party  to  a  lawsuit 
who  has  rights.  The  defendant  has  some,  and  one  of  them  is  the  right, 
not  only  to  a  fair  and  impartial  trial  of  the  action  against  him,  but  to 
a  final  adjudication  of  the  alleged  cause  which  the  plaintiflf  presents 
and  to  a  termination  of  the  litigation  upon  it.  This  right  he  can  never 
enforce,  this  termination  he  can  never  secure  under  the  practice  here 
proposed,  for  there  is  no  limit  to  the  number  of  actions  on  the  same 
cause,  or  on  the  want  of  it,  which  the  plaintiff  may  bring,  review,  and 
dismiss  under  it. 

The  conclusion  is  that  a  writ  of  error  will  not  lie  in  a  national  appel- 
late court  at  the  suit  of  the  plaintiff  to  review  a  judgment  of  nonsuit 
or  dismissal  which  has  been  rendered  at  his  request  or  with  his  con- 
sent after  the  court  has  held  at  the  close  of  the  trial  that  the  defendant 
is  entitled  to  a  verdict 

This  case  has  been  considered  and  determined  upon  the  theory 
that  the  evident  intention  of  the  plaintiflf  and  of  the  court  to  render 
a  judgment  of  nonsuit  had  been  eflfected.  But  the  form  of  the  judg- 
ment is  such  that  a  claim  may  be  made  that  it  was  a  judgment  on 
the  merits.  For  this  reason  alone  the  judgment  will  be  reversed,  the 
defendant  in  error  will  recover  its  costs  in  this  court,  and  the  case  will 
be  remanded  to  the  Circuit  Court,  with  directions  to  render  a  judg- 
ment that  the  action  be  dismissed  without  prejudice  to  the  right  of 
the  plaintiff  to  maintain  another  for  the  same  cause,  and  that  the  de- 
fendant recover  its  costs  of  the  plaintiflf,  and  it  is  so  ordered. 


(149  Fed.  300.) 

BfcDONALD  et  al.  v.  KANSAS  CITY  BOLT  &  NUT  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    Noyember  12,  19CM$.) 

No.  2324. 

1.  Sales— Contract  fob  Successive  Deliveries— Vendor's  Breach  in  First 

Mat  Relieve  Vendee  from  Liability  for  Subsequent. 

In  an  entire  contract  for  successive  deliveries  of  goods  sold,  a  vendor's 
breach  in  the  earlier  deliveries  may  relieve  the  vendee  from  liability  for 
subsequent  deliveries,  if  prompt  notice  of  refusal  to  perform  is  givoi  by 
the  latter. 

2.  Same— Vendee  Has  Option  to  Perform  or  Refuse  Which  is  Lost  by 

Delay. 

Upon  discovery  of  the  vendor's  breach,  the  vendee  has  the  option  to 
perform,  or  to  refuse  to  perform,  the  remainder  of  the  contract  But 
silence,  delay,  or  failure  to  give  notice  of  his  choice  to  refuse  is  a  choice 
to  perform,  and  it  destroys  the  option. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Sales,  M  318, 
819.] 

8.  Same— Ikmedi ATE  Notice  of  Refusal  Indispensable  to  Vendee's  Release 
FROM  Liability  to  Subsequently  Perform. 

Inmiediate  notice  to  the  vendor,  upon  the  discovery  of  his  default  in 
the  earlier  deliveries,  that  the  vendee  will  not  receive  subsequent  de- 
liveries, or  will  not  further  perform,  is     an  indispensable  condition  of 
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the  tatter's  release  from  liability  for  subsequent  deliveries  wbich  comply 

with  the  contract. 

4.  Damage— Breach  of  Contbaot— I^Ieasubx. 

Those-  damages  which  are  the  natural  and  probable  result  of  a  breach 
of  a  contract,  those  which  the  parties  may  reasonably  anticipate  as  the 
effect  of  the  breach  under  the  particular  circmnstauces  of  the  case,  which 
are  known  to  them  when  the  contract  is  made,  and  those  only,  may  be 
recovered  in  actions  upon  contracts. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  15,  Damages,  i  58.] 

-5.  Sales— Breach  of  Contracjt— Ordinary  Rule. 

The  difference  between  the  value  of  the  goods  furnished  and  the  value 
of  the  goods  the  vendor  agreed  to  furnish  constitutes  the  measure  of  dam- 
ages the  vendee  is  entitled  to  recover  for  a  failure  to  furnish  articles  of 
an  agreed  character,  in  the  absence  of  knowledge  of  special  circumstances 
which  make  other  damages  natural  and  probable,  because  these  are  the 
only  damages  that  would  naturally  flow  from  the  breach  of  such  a  con- 
tract in  the  usual  course  of  events. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Sales,  S§  1174- 
1201.] 

^  Damages— Breach  of  Contract— Knowledge?  of  Special  Circumstances. 
Proof  of  knowledge  by  the  defaulting  party  at  the  time  he  makes  the 
contract  of  special  circumstances  wh'lch  make  damages  other  than  those 
ordinarily  implied  by  the  contract  and  naturally  flowing  from  it  the  nat- 
ural and  probable  effect  of  its  breach  will  warrant  the  recovery  thereof. 

7.  Same— Proximate  and  Remote  Damages— Pacts— Conclusion. 

A  manufacturer  sold  steel  pipe-bands,  which  it  knew  at  the  time  it 
made  the  contract  were  to  be  used  by  the  purchaser  to  bind  together 
staves  in  wooden  pipes  for  the  purpose  of  conducting  water  to  a  city. 
There  were  latent  defects  in  the  bands  made  under  this  contract,  which 
were  not  discoverable  until  an  attempt  was  made  by  the  purchaser  to 
bend  them  around  and  to  fasten  them  upon  the  pipes. 

Held,  the  loss  of  the  expense  of  hauling  the  bands,  which  were  defective, 
from  the  railroad  station  to  which  they  were  sent  under  the  contract  to 
the  place  of  their  use,  a  few  miles  distant,  of  loading,  unloading,  dis- 
tributing, gathering,  counting,  painting,  and  of  placing  them  upon  and 
taking  them  off  the  pipes  when  broken,  was  the  natural  and  probable 
effect  of  such  defects,  which  a  person  of  ordinary  prudence  in  the  cir- 
cumstances of  the  manufacturer  would  have  anticipated,  and  the  vendee 
was  entitled  to  recover  it  as  damages. 

But  alleged  damages,  in  addition  to  those  above  specified  on  account  of 
delay.   loss  of  time,  trouble,  and  extra  work  of  superintendence,  were 
too  remote  and  speculative  for  allowance. 
<SyIlabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

John  Q.  Dier  (John  P.  Brockway,  Charles  J.  Hughes,  Jr.,  and 
Gerald  Hughes,  on  the  brief),  for  plaintiffs  in  error. 

Edwin  Van  Cise  and  Walter  Littlefield  (Frank  L.  Grant,  on  the 
hrief),  for  defendant  in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,   District  Judge. 

SANBORN,  Circuit  Judge.  The  Kansas  City  Bolt  &  Nut  Com- 
pany, a  corporation,  brought  an  action  against  R.  P.  McDonald,  who 
had  agreed  to  purchase  from  it  nine  car  loads  of  steel  bands,  rods, 
aiuts,  and  shoes,  and  against  John  S.  Worthington  and  Thomas  Keely, 
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who  had  guarantied  McDonald's  performance  of  his  contract,  for  the 
purchase  price  of  the  last  four  car  loads  of  the  goods  which  the  ven- 
dor delivered,  but  which  McDonald  had  refused  to  receive.  Five  car 
loads  of  the  material  had  been  received  and  paid  for  by 'him  before 
these  four  car  loads  were  shipped.  The  defendant  answered  the  com- 
plaint for  the  price  of  these  cars  that  the  articles  furnished  failed  to 
fulfill  the  terms  of  the  contract,  that  the  bands,  which  were  made  for 
the  purpose  of  encircling  and  holding  together  wooden  pipes  made 
of  staves  for  the  purpose  of  conducting  water  from  a  reservoir  in  the 
mountains  to  the  city  of  Golden,  had  latent  defects,  which  caused 
many  of  them  to  break  and  become  worthless  when  they  were  bent 
around  the  pipes  and  secured  in  place,  but  which  were  not  discoverable 
by  inspection,  and  that  the  defendant,  McDonald  sustained  damages  by 
his  attempt  to  use  the  bands  in  the  five  car  loads  which  he  received 
in  the  sum  of  $3,687.29,  for  which  he  asked  to  recover  upon  a  counter- 
claim. There  was  a  verdict  for  the  plaintiff,  in  which  the  jury  al- 
lowed to  the  defendant  a  portion  of  this  counterclaim,  and  at  the  hear- 
ing in  this  court  counsel  for  the  defendants  below,  the  plaintiffs'  in 
error,  conceded  that  the  judgment  should  be  affirmed  unless  there 
was  error  in  the  refusal  of  the  Circuit  Court  to  submit  to  the  jury  the 
first  instruction  which  they  requested,  or  in  its  rulings  upon  the  meas- 
ure of  damages  which  McDonald  was  entitled  to  recover  on  account 
of  the  failure  of  the  plaintiff  to  comply  with  the  contract  This  was 
the  requested  instruction: 

"If  the  Jury  believe  from  the  evidence  In  this  case  that  the  pipe-bands 
first  shipped  to  defendants  by  plaintiff  did  not  comply  with  the  terms  of  the 
written  contract  between  the  parties  hereto,  and  that  the  defendants  were 
thereby  damaged ;  that  the  defendants  had  a  right  to  presume  that  the  four 
car  loads  of  pipe-bands  thereafter  shipped  to  them  were  of  the  same  kind 
as  those  previously  shipped,  and  that  they  had  a  right  to  refuse  to  accept 
them." 

The  facts  disclosed  by  the  evidence  which  were  material  to  the 
determination  of  the  question  of  the  legality  of  this  instruction  are 
these:  The  contract  was  made  in  April,  1903,  and  by  its  terms  the 
goods  were  to  be  shipped  between  June  1st  and  September  1st  in  that 
year  to  the  city  of  Golden,  Colo.,  free  on  board  the  cars  at  Kansas  City, 
Mo.,  where  the  plaintiff  was  to  manufacture  them.  The  contract  did 
not  require  the  plaintiff  to  bend  the  pipe-bands,  and  the  first  two  car 
loads  were  delivered  about  the  last  of  July,  1903,  without  bending 
them.  Some  of  these  pipe-bands  broke  in  the  process  of  securing 
them  around  the  pipes,  and  McDonald  immediately  complained  to 
the  plaintiff  that  they  were  defective  and  that  they  broke.  Thereupon 
the  plaintiff  bent  tiie  bands  which  it  subsequently  shipped,  at  its 
factory,  and  promised  to  replace  free  of  cost  those  that  had  broken. 
In  August,  September,  and  October  McDonald  received  and  paid  for 
three  car  loads  of  these  bent  bands.  The  bands  in  these  car  loads 
were  much  better  than  those  in  the  first  two  loads,  so  much  bet- 
ter  that  out  of  7,655  half-inch  bands  which  broke  in  the  entire  five 
car  loads  about  7,600,  according  to  the  testimony  of  McDonald,  were 
in  the  two  or  three  car  loads  first  shipped,  and  only  about  55  in  the 
last  two  or  three  car  loads  he  used.    It  was  in  this  state  of  tlie  case 
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that  in  the  latter  part  of  October  and  in  November,  1903,  the  plaintiff 
shipped  the  four  remaining  car  loads  of  pipe-bands  and  other  ma- 
;€riab  which  its  contract  required  it  to  furnish,  and  after  they  had  ar- 
rived at  Golden,  and  in  December,  1903,  McDonald,  without  any  ex- 
imination  or  trial  of  these  articlesj  refused  to  receive  them  because 
he  pipe-bands  he  had  obtained  from  the  previous  car  loads  were  de- 
fective. The  question  is,  had  this  purchaser  the  right  to  presume  that 
he  four  car  loads  last  shipped  were  of  the  same  character  as  those 
previously  shipped,  and  to  refuse  to  accept  them  because  those  first 
»hipi>ed  did  not  comply  with  the  terms  of  the  agreement?  The  ques- 
tion is  divisible,  and  it  involves  these  two  issues :  Had  the  purchaser 
the  right  to  presume  that  the  pipe-bands  in  the  last  four  cars  were 
3f  the  same  kind  as  those  previously  shipped,  and  the  right  to  reject 
them  on  account  of  this  presumption?  And  had  the  purchaser  the 
right  to  reject  them  regardless  of  the  presumption  because  those  first 
shipped  did  not  fulfill  the  stipulations  of  the  agreement?  Conced- 
ing, without  deciding,  that  from  the  fact  that  7,600  half-inch  bands  in 
the  first  three  cars  broke  a  presumption  arose  that  bands  subsequent- 
ly shipped  would  be  of  the  same  character  and  would  fail  to  comply 
with  the  contract,  that  presumption  was  destroyed  before  the  four 
car  loads  were  sent  by  the  fact  that  only  about  55  of  the  bands  of  this 
kind  in  the  two  intermediate  car  loads  broke;  and  if  any  presump- 
tion on  this  subject  existed,  it  was  the  counter  presumption  that  the 
pipe-bands  in  the  four  subsequent  car  loads  would  be  of  the  same 
better  quality  as  those  last  received  by  McDonald,  which  appear  to 
have  substantially  complied  with  the  contract.  Hence,  he  had  no  right 
to  reject  those  in  the  last  four  car  loads  on  account  of  the  alleged  pre- 
sumption claimed  in  the  requested  instruction,  and  the  first  question 
must  be  answered  in  the  negative. 

Counsel  insist,  however,  that  the  purchaser  had  the  right  to  re- 
fuse to  take  the  articles  in  the  last  four  car  loads  regardless  of  their 
presumptive  character,  because  the  goods  furnished  by  the  plaintiff 
in  its  first  deliveries  were  not  in  accordance  with  the  terms  of  the 
contract,  and  in  support  of  this  proposition  they  cite  Norrington  v. 
Wright,  115  U.  S.  188,  205,  6  Sup.  Ct.  12,  29  L.  Ed.  366 ;  King  Philip 
Mills  V.  Slater,  12  R.  I.  82,  34  Am.  Rep.  603 ;  Cleveland  Rolling  Mill 
v.  Rhodes,  121  U.  S.  255,  7  Sup.  Ct.  882,  30  L.  Ed.  920 ;  Pope  v. 
Mis,  115  U.  S.  363,  371,  372,  6  Sup.  Ct.  69,  29  L.  Ed.  393;  Husted 
v.  Crai^,  3G  N.  Y.  221;  Campbell  Printing  Press  &  Mfg.  Co.  v. 
Marsh,  20  Colo.  22,  36  Pac.  799 ;  Filley  v.  Pope,  115  U.  S.  213,  219, 
220,  6  Sup.  Ct.  19,  29  L.  Ed.  372 ;  National  Surety  Co.  v.  Long,  125 
Fed.  887,  60  C.  C.  A.  623,  and  other  cases  of  like  character.  The  de- 
cisions in  these  cases  hold  that,  where  the  vendor  is  required  by  an 
entire  contract,  as  in  the  case  at  bar,  to  make  successive  deliveries 
of  the  articles  sold,  and  the  first  deliveries  fail  to  comply  with  the 
terms  of  the  agreement  either  in  the  quality  or  quantity  of  the  goods 
or  in  the  times  or  places  of  delivery,  the  vendee  by  prompt  notice  of 
his  refusal  to  further  perform  upon  the  discovery  of  the  failure  may 
relieve  himself  from  liability  for  subsequent  deliveries.  This,  however, 
is  not  his  only  remedy.    He  has  the  option,  upon  the  discovery  of  the 
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seller's  default,  to  refuse  to  receive  and  pay  for  further  deliveries,  and 
thus  to  terminate  the  contract,  or  to  permit  its  performance  to  proceed,, 
and  to  rely  upon  his  damages  for  tihe  vendor's  breach.  But  he  may 
not  delay  his  exercise  of  this  choice.  Delay,  vacillation,  silence,  or  the 
absence  of  an  immediate  notice  that  he  will  not  further  perform  is  an 
election  by  the  vendee  that  the  performance  of  the  contract  shall  pro- 
ceed, and  that  he  will  rely  upon  his  claim  against  the  vendor  for  dam- 
ages for  the  breach,  and  upon  that  claim  alone,  for  his  remedy.  He  is 
met  here  by  the  principle  of  estoppel,  by  the  rule  that  he  who  by  his 
acts  or  statements,  or  by  his  silence  when  he  ought  to  speak  out,  in- 
tentionally or  negligently  induces  another  to  so  act  that  he  will  sustain 
injury  by  the  former's  denial  of  his  acts,  statements,  or  silence  or  of 
their  natural  effect,  is  estopped  to  repudiate  them.  If  he  remains  silent 
after  he  discovers  the  fault  of  the  vendor,  and  permits  him  to  incur  the 
trouble  and  expense  of  the  subsequent  preparation  and  delivery  of  the 
contracted  goods,  he  is  thereby  estopped  from  claiming  a  release  from 
his  obligation  to  receive  and  to  pay  for  them  on  account  of  the  defects 
in  the  earlier  deliveries.  Immediate  notice  to  the  vendor,  upon  the  dis- 
covery of  his  default  in  the  earlier  deliveries,  that  the  vendee  will  not 
further  perform  the  contract,  is  an  indispensable  condition  of  the  lat- 
ter's  release  from  his  liability  to  accept  and  to  pay  for  subsequent  de- 
liveries which  comply  with  the  terms  of  the  agreement.  Pullman  Car 
Co.  V.  MetropoHtan  Ry.  Co.,  157  U.  S.  94,  110,  111,  15  Sup.  Ct  603, 
39  L.  Ed.  632 ;  Clark  v.  Wheeling  Steel  Works,  53  Fed.  494,  498,  3 
C.  C.  A.  600,  604 ;  German  Sav.  Inst.  v.  De  La  Vergne  Refrig.  Mach. 
Co.,  70  Fed.  146,  154,  17  C.  C.  A.  34,  37. 

The  chief  failure  of  the  plaintiff  was  in  the  character  of  the  pipe- 
bands  in  the  first  two  car  loads  of  materials,  which  were  delivered 
about  the  last  of  July,  1903.  McDonald  discovered  this  default  in 
August  of  that  year,  and  immediately  complained  of  it.  The  plain- 
tiff thereupon  furnished  three  more  car  loads  of  better  bands,  which 
it  bent  at  tfie  factory,  and  promised  to  replace  all  that  had  been  broken 
free  of  charge.  McDonald  received,  used,  and  paid  for  the  three 
latter  car  loads.  The  plaintiff  was  a  manufacturer.  It  was  making 
and  shipping  these  bands  for  the  specific  purpose  of  binding  the  wooden 
pipe  that  was  to  be  used  to  conduct  water  to  the  city  of  Golden.  The 
pipe-bands  were  not  worth  their  contract  price  in  the  open  market 
for  any  other  purpose.  McDonald  gave  the  manufacturer  no  notice 
that  he  would  not  accept  and  pay  for  the  remaining  four  car  loads 
which  the  vendor  was  required  to  make  and  deliver,  and  the  plaintiff 
manufactured  and  shipped  them  in  the  belief  that  he  would  do  so. 
It  was  not  until  after  these  four  car  loads  had  arrived  at  Golden,  and 
not  until  December,  1903,  that  he  first  gave  notice  to  the  plaintiff  that 
he  would  not  accept  them  because  the  bands  previously  shipped  had  been 
defective.  The  notice  came  too  late.  The  vendee  was  estopped  by  his 
receipt  of  the  three  car  loads  after  his  knowledge  of  the  vendor's  de- 
fault, by  his  failure  to  notify  it  of  his  intention  not  to  receive  the  re- 
mainder of  the  contracted  articles,  and  by  the  fact  that  the  plaintiff 
had  made  and  shipped  them  in  reliance  upon  the  contract  which  re- 
quired it  to  do  so,  and  upon  the  vendee's  acts  and  silence,  in  the  full 
belief  that  he  would  accept  and  pay  for  them,  from  relieving  himself 
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from  liability  for  them  on  account  of  any  previous  defaults  of  the  ven- 
dor. The  second  question  must  therefore  be  answered  in  the  negative, 
and  there  is  no  ground  upon  which  the  requested  instruction  can  be 
sustained. 

We  turn  to  the  question  of  the  measure  of  McDonald's  damages. 
He  claimed:  (1)  The  contract  price  of  the  broken  bands;  (2)  the 
freight  on  them  from  Kansas  City  to  Golden ;  (3)  the  expense  of  load- 
ing, of  hauling  from  the  station  at  Golden  to  the  place  of  use,  and  of 
mloading  them ;  (4)  the  expense  of  distributing,  gathering,  and  count- 
ng  them;  (5)  the  expense  of  painting  them  and  of  putting  them  on 
md  taking  them  off  the  pipes;  and  (6)  his  loss  by  delay,  trouble,  and 
?xtra  work  of  superintendence  caused  by  the  breaking  of  the  bands, 
rhe  Circuit  Court  allowed  evidence  of  the  first  two  items,  and  refused 
to  allow  any  evidence  of  the  others,  to  be  considered  by  the  jury.  The 
rules  of  law  by  which  the  measure  of  damages  in  this  case  must  be  as- 
:ertained  are  no  longer  open  to  discussion.  Those  damages  which  are 
the  natural  and  probable  result  of  a  breach  of  a  contract,  those  which 
the  parties  may  reasonably  anticipate  as  the  effect  of  the  breach  under 
the  particular  circumstances  of  the  case,  which  are  known  to  them  when 
the  contract  is  made,  and  those  only,  may  be  recovered  in  an  action 
Lipon  a  contract.  Rockefeller  v.  Merritt,  22  C.  C.  A.  608,  617,  76  Fed. 
dOd,  918;  Central  Trust  Co.  v.  Clark,  92  Fed.  293,  297,  34  C.  C.  A. 
354,  358. 

In  the  absence  of  proof  aliunde  of  knowledge  by  the  defaulting  party 
It  the  time  an  ordinary  contract  of  sale  is  made  of  special  circumstances 
A^hich  make  other  damages  the  natural  and  probable  effect  of  its  breach, 
the  difference  between  the  value  of  the  goods  furnished  and  the  value 
oi  the  goods  the  vendor  agreed  to  furnish  constitutes  the  measure  of 
the  damages  which  the  vendee  may  recover  for  a  failure  to  furnish 
articles  of  the  agreed  character,  because  this  is  the  only  damage  im- 
plied by  the  contract,  the  only  damage  that  would  naturally  flow  from 
its  breach  in  the  usual  course  of  events.  Central  Trust  Co.  v.  Clark, 
34  C.  C.  A.  354,  358,  92  Fed.  293,  297 ;  Drug  Co.  v.  Byrd,  92  Fed. 
290,  34  C.  C.  A.  351 ;  Railroad  Co.  v.  Bucki,  16  C.  C.  A.  42,  46,  68 
Fed.  864,  868;  Hadley  v.  Baxendale,  9  Exch.  341,  354,  356;  Primrose 
v.  Telegraph  Co.,  154  U.  S.  1,  29,  14  Sup.  Ct.  1098,  38  L.  Ed.  883 ; 
The  Ceres,  19  C.  C.  A.  243,  72  Fed.  936,  943 ;  Boyd  v.  Brown,  17  Pick. 
(Mass.)  453,  461 ;  Ingledew  v.  Railroad,  7  Gray  (Mass.)  86,  91;  Rail- 
way Co.  V.  Mudford  (Ark.)  3  S.  \V.  814,  816;  Kempner  v.  Cohn,  47 
Aric.  519,  527.  1  S.  W.  869,  58  Am.  Rep.  775. 

Proof  of  knowledge  by  the  defaulting  party  at  the  time  he  makes  the 
contract  of  special  circumstances  which  make  damages  other  than 
those  implied  by  the  contract  and  naturally  flowing  from  it  the  natural 
and  probable  effect  of  its  breach  will  warrant  the  recovery  thereof. 
Boutin  V.  Rudd,  2*  C.  C.  A.  526,  82  Fed.  685 ;  Central  Trust  Co.  v. 
Clark,  92  Fed.  293,  298,  34  C.  C.  A.  354,  359 ;  Accumulator  Co.  v. 
Dubuque  St  Ry.  Co.,  12  C.  C.  A.  37,  42,  64  Fed.  70,  79. 

The  bolt  company  admits  in  its  answer  that  at  the  time  it  made 
the  contract  with  McDonald  he  claimed  that  he  had  entered  into  a 
contract  with  the  city  of  Golden  to  construct  for  it  a  system  of  water- 
works;  that  it  knew  that  the  material  it  was  to  furnish  was  to  be 
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used  in  the  manufacture  of  a  pipe  line  of  some  kind  at  or  for  the  city 
of  Golden,  in  accordance  with  certain  blue  prints  which  were  furnished 
to  it;  and  that  before  it  executed  the  agreement  it  had  caused  an 
investigation  to  be  made  of  some  proceedings  of  the  city  of  Golden 
antecedent  to  the  date  of  the  contract  of  the  city  with  McDonald, 
and  had  doubted  the  legality  of  any  contract  between  him  and  the 
city.  The  defects  of  the  broken  bands  which  the  plaintiff  furnished 
were  latent,  and  were  discoverable  by  the  purchaser,  in  the  ordinary 
-course  of  events,  by  actual  application  to  the  wooden  pipe  only.  A 
vendor  who  knew  tfiat  these  pipe-bands  were  to  be  used  by  the  pur- 
chaser in  the  construction  of  wooden  pipes  would  reasonably  antici- 
pate that  such  latent  defects  which  caused  the  bands  to  break  when  an 
attempt  was  made  to  bend  them  around  and  to  fasten  them  upon  the 
wooden  pipes  would  entail  upon  the  purchaser  who  bought  them  the 
useless  expense  of  hauling  them  from  the  station  at  Golden  to  the  place 
where  thev  would  be  used  upon  the  pipes ;  of  loading  and  unloading 
them  for  the  purpose  of  this  transportation ;  of  distributing,  gathering, 
and  counting  them ;  of  putting  them  on  and  taking  them  off  the  pipes, 
and  perhaps  of  painting  them,  if  painting  was  necessary  and  customary 
before  such  bands  were  applied  to  such  a  purpose.  This  expense  was  the 
natural  and  probable  effect  of  these  latent  defects — an  effect  which  a 
person  of  ordinary  prudence  and  foresight,  possessed  of  the  knowledge 
of  the  plaintiff,  might  well  anticipate,  because  he  must  know  that  in 
the  ordinary  and  natural  course  of  events  the  bands  could  not  be  ap- 
plied to  the  pipes,  and  their  defects  would  not  be  discoverable  until  they 
had  been  loaded,  hauled,  unloaded,  and  put  upon  the  pipes.  The 
court  should  therefore  have  received  the  evidence  in  support  of  the 
third,  fourth,  and  fifth  items  of  damages  specified  above,  which 
amounted,  in  the  aggregate,  according  to  the  claim  of  McDonald,  to 
$673.02. 

The  sixth  item  of  damages  claimed  is  $1,500  for  delay,  loss  of  time, 
trouble,  and  extra  work  of  superintendence  occasioned  by  the  breaking 
of  the  bands  and  the  substitution  of  others  in  their  place.  In  view  of 
the  fact  that  the  time  and  labor,  and  hence  the  delay,  of  the  men  and 
of  the  teams  in  hauling,  loading,  unloading,  putting  on,  and  taking  off 
the  bands  is  specified  and  allowed  in  the  preceding  items,  this  claim  is 
too  remote  and  speculative  to  sustain  a  recovery  or  to  permit  of  an 
allowance.  The  damages  here  claimed  are  not  the  natural  and  probable 
effect  of  the  defects  in  the  bands,  and  they  could  not  have  been  reason- 
ably anticipated  therefrom  by  a  person  of  ordinary  prudence  in  the 
circumstances  of  the  vendor.  There  was  no  error  in  the  rejection  of 
the  evidence  which  related  to  this  item. 

The  result  is  that  the  only  error  in  the  trial  of  the  case  was  the 
rejection  of  the  evidence  in  support  of  the  third,  fourth,  and  fifth 
items  of  damages.  Since  the  entire  amount  claimed  on  account  of 
these  items  is  $673.02  and  interest,  and  the  defendant  cannot  possibly 
secure  the  allowance  of  more  on  account  of  them,  but  may  up<Mi  a 
new  trial  obtain  less  than  this  amount,  all  error  to  the  prejudice 
of  the  defendants  may  be  extracted  from  this  case  by  the  reduction 
of  the  judgment  against  them  by  the  amount  of  $673.02  and  interest. 
The  judgment  below  will  accordingly  be  reversed,  and  the  case  will 
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le  remanded  to  the  Circuit  Court,  with  instructions  to  grant  a  new 
rial  unless  within  40  days  from  the  filing  of  this  opinion  the  plaintiff 
emits  from  and  satisfies  the  judgment  below  as  of  the  date  of  its  ren- 
lition  to  the  extent  of  $673.02,  and  interest  thereon  at  6  per  cent. 
>er  annum  from  October  27,  1903,  to  May  27,  1905,  and  files  a 
ranscript  of  its  remittitur  and  satisfacticMi  in  this  court,  in  which  case 
he  judgment  will  be  affirmed,  with  costs  against  the  defendant  in  error, 
.nd  it  is  so  ordered. 


148  Fed.  681.) 

DECKER  T.  KBDLT. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    October  1,  1906.) 

No.  1,29a 

InsBAifD  AND  Wife— Rights  of  Action  Betwkxn— Action  by  Wot  fob 
Damages. 

A  wife  cannot,  either  before  or  after  divorce,  maintain  an  action  to  re- 
cover damages  from  her  husband  for  his  failure  to  supply  her  with  the 
necessaries  of  life,  or  for  any  other  act  or  failure  of  duty  connected  with 
or  arising  from  the  marital  relati(»Li 

In  Error  to  the  District  Court  of  the  United  States  for  the  District  of 
Maska,  Division  No.  1. 

On  February  7,  1905,  the  plaintiff  in  error  brought  an  action  against  the 
lefendant  in  error  to  recover  damages.  She  alleged  in  her  complaint  that 
rem  August  22,  1902,  until  January  18,  1905,  she  and  the  defendant  in  er- 
or  were  husband  and  wife;  that  during  the  whole  of  that  time  the  defend- 
nt  in  error,  although  he  was  sound  in  body  and  pecuniarily  able  to  furnish 
lis  family  with  the  necessaries  of  life,  willfully,  wrongfully,  and  wantonly 
efused,  failed,  and  neglected  so  to  do;  that  by  said  willful,  wrongful,  and 
ranton  acts  of  the  defendant  in  error  the  plaintiff  in  error  has  heea  dam- 
ged  In  the  sum  of  $2,071.75.  She  demanded  Judgment  for  said  sum,  and  for 
2.000  additional  thereto  as  exemplary  damages.  The  defendant  In  error  de- 
aurred  to  the  complaint  on  the  ground  that  it  stated  no  cause  of  action.  The 
lemurrer  was  sustained,  and  Judgment  was  entered  for  the  defendant  in  er- 
or.    To  review  that  Judgment  the  plaintiff  in  error  brings  this  writ  of  error. 

E.  M.  Barnes,  for  plaintiflf  in  error. 
R.  F.  Lewis,  for  defendant  in  error. 

Before  GILBERT  and  MORROW,  Circuit  Judges,  and  DE 
lAVEN,  District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
he  opinion  of  the  court. 

This  case  may  be  disposed  of  in  a  few  words.  A  woman  sues  a  man 
or  damages  on  the  ground  that  the  latter,  during  the  time  while  he 
/as  her  husband,  wantonly  refused  to  supply  her  with  the  necessaries 
f  life.  The  allegations  of  the  complaint  leave  it  uncertain  whether  at 
he  time  of  bringing  the  action  the  parties  thereto  had  been  divorced, 
t  is  not  important  to  the  decision  of  the  question  here  involved  whether 
here  had  or  had  not  been  a  divorce.  In  either  case  the  allegations  of 
he  complaint  present  no  cause  of  action.     It  is  true  that  the  statutes  of 

1  See  note  at  end  of  ease. 
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Alaska,  as  do  those  of  many  of  the  states,  remove  eertain  disabilities 
which  at  common  law  attend  the  wife  during  her  coverture,  and  de- 
clare that  neither  the  husband  nor  the  wife  shall  have  an  interest  in  the 
property  of  the  other,  provide  that  should  either  obtain  the  possession 
of  the  property  of  the  other  the  latter  may  maintain  an  acticMi  therefor  in 
the  same  manner  and  to  the  same  extent  as  if  they  were  unmarried,  and 
make  further  provision  that  neither  shall  be  liable  for  the  other's  debts. 
Such  statutes  do  not  mean  that  the  husband  is  answerable  to  the  wife  in 
damages  for  failure  to  supply  her  with  the  necessaries  of  life,  or  for  any 
other  act  or  failure  of  duty  connected  with  or  arising  from  the  marital 
relation,  and  it  has  never  been  so  held.  Such  a  right  of  action,  it  is 
enough  to  say,  has  not  been  conferred  by  the  statutes  of  Alaska,  is 
wholly  at  variance  with  the  theory  of  the  marital  relation,  and  is  un- 
known to  English  or  American  jurisprudence. 
The  judgment  of  the  District  Court  is  affirmed. 

NOTE. 
BiclitB  of  Action  Between  Husband  and  Wifa« 

I.  In  Genebal. 

[a]  (Ala.  1900)  It  is  no  defense  to  a  suit  of  ejectment  by  a  wife  against 
her  tiusband  tliat  the  lands  in  question  are  the  family  homestead,  and  that 
the  husband  Is  willing  to  have  the  wife  share  possession  of  it  with  him. — 
Coolt  V.  Coolt.  125  Ala.  583.  27  South.  918,  82  Am.  St.  Rep.  264. 

[b]  (Fla.  1887)  A  person  imprisoned  in  the  penitentiary  for  life  cannot 
maintain  a  suit  in  equity  against  his  wife  and  another,  to  whom  she  has  sold 
his  property,  for  the  purpose  of  adjusting  the  respective  rights  of  the  tliree. 
on  an  allegation  in  his  bill  that  the  sale  is  void,  and  an  admission  that  she  has 
an  interest  in  the  property  which  should  be  determined;  the  wife  having  no 
Interest  in  his  property  which  can  become  the  subject  of  suit  between  them 
under  such  circumstances.  He  has  a  remedy  at  law  against  the  purchas^^ 
if  the  sale  was  void.— Willingham  v.  King,  23  Fla.  478,  2  South.  851. 

[c]  (Ind.  1884)  The  pending  of  a  suit  for  divorce  precludes  the  husband 
from  maintaining  another  suit  to  enforce  a  trust  for  money  paid  by  him  for 
the  price  of  land  that  had  been  conveyed  by  the  vendor  to  the  wife. — ^Rose 
V.  Rose,  93  Ind.  179. 

[d]  (Iowa,  1906)  Frequent  unfounded  accusations  of  unchastlty  by  a  hus- 
band may  endanger  the  life  of  the  wife  so  as  to  become  a  sufficient  ground 
for  a  suit  for  separate  maintenance. — Shors  v.  Shors,  110  N.  W.  16. 

[e]  (Ky.  1863)  Although  there  are  cases  in  which  a  court  of  equity  will 
lend  its  aid  in  the  adjustment  of  conflicting  claims  arising  between  husband 
and  wife  with  respect  to  their  property,  yet  it  is  the  policy  of  the  law  rather 
to  restrict  than  to  enlarge  this  class  of  cases.  The  necessity  must  be  made 
clearly  apparent — ^Matson  v.  Matson,  61  Ky.  (4  Mete.)  262. 

[f  1  (Me.  1880)  Neither  an  action  of  assumpsit  on  accoimt  annexed,  nor  an 
action  of  replevin,  can  be  maintained  by  a  wife  against  her  husband  while 
the  connubial  relation  remains  in  full  force. — Hobbs  v.  Hobbs,  70  Me.  383. 

[g]  (Mass.  1835)  Where  a  mother  conveyed  land  to  a  trustee  for  the  use 
and  benefit  of  her  daughter,  with  remainder  over  to  the  daughter's  children, 
and  the  daughter  left  her  husband  and  brought  a  bill  against  the  trustee 
to  enforce  the  trust,  her  husband  was  rightly  Joined  as  defendant  on  an 
allegation  that  he  was  in  receipt  of  the  rents  and  profits  from  the  estate.— 
Ayer  v.  Ayer,  33  Mass.  (16  Pick.)  327. 

[h]  (Mass.)  Whether  a  wife  can  ever  sue  her  husband,  quaere. — (1861)  Lord 
V.  Parker,  85  Mass.  (3  Allen)  127;   (1873)  Bassett  v.  Bassett,  112  Mass.  99. 

[i]  (Mass.  1872)  Where  the  equity  of  redemption  of  land  upon  which  a 
married  woman  has  a  mortgage  is  h^d  by  her  husband,  her  light  to  enter 
to  foreclose  is  suspended. — Tucker  v.  Fenno«  110  Mass.  311. 

[J]  (Mo.  1871)    Where  property  held  by  a  trustee  for  the  benefit  of  a  wife 
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and  husband  Jointly  has,  by  the  trustee,  been  conveyed  to  the  husband  abso- 
lutely, the  wife  may  maintain  an  equitable  action  against  the  husband  to 
reinstate  the  trust  on  the  ground  of  misrepresentation  and  undue  influence. 
—Walter  v.  Walter,  48  Mo.  140. 

[k]  (Mo.  1898)  A  wife  may  sue  her  husband  in  equity  during  coverture  to 
recover  title  to  her  property,  which  he  wrongfully  took  in  his  name. — 
Reed  v.  Painter,  145  Mo.  341,  46  S.  W.  1089. 

[1]  (N.  J.  1901)  Where,  by  articles  of  separation,  a  husband  covenants  to 
pay  to  his  wife  a  certain  sum  per  month  for  her  support,  and  she  agrees 
to  accept  such  payments  in  satisfaction  of  alimony,  she  may  maiatain  an 
action  in  her  own  name  to  recover  past  due  sums. — Mockridge  v.  Mockridge, 
62  N.  J.  Eq.  (17  Dick.)  570,  50  Atl.  182. 

[m]  (N.  Y.  1879)  Where  a  wife  claims  as  her  own,  and  forcibly  carries  off, 
property  of  her  husband,  he  may  maintain  an  action  at  law  against  her  to  re- 
cover It— Berdell  v.  Parkhurst,  19  Hun,  358;  Same  v.  Berdell,  58  How.  Prac. 
102. 

[n]  (Pa.  1843)  A  woman  between  whom  and  the  defendant  a  marriage  In 
form,  binding  in  law,  subsists,  cannot  treat  the  marriage  as  a  nullity  for  the 
purpose  of  commencing  an  action,  and  sue  her  husband  in  fact,  as  though 
she  were  sole.  She  must  first  establish  the  nullity  of  her  marriage  by  a 
Judicial  proceeding  instituted  for  that  purpose. — Griffith  v.  Smith,  1  Pa.  Law 
J.  151,  1  Clark,  479. 

[o]  (Pa.  1887)  A  married  woman  may,  under  Act  April  11,  1848,  institute 
proceedings  against  her  husband  for  her  distributive  share  of  a  decedent's 
estate  of  which  her  husband  is  administrator. — In  re  Abrahims'  Estate,  19 
Wkly.  Notes  Cas.  451.  3  Pa.  CJo.  Ot.  R.  379. 

[p]  (Pa.  1897)  In  controversies  between  husband  and  wife,  a  right  to  sue 
is  not  obtained  by  the  intervention  of  a  prochein  ami,  except  the  wife  be 
under  age. — Reinhold  v.  Reinhold,  7  Pa.  Dist.  R.  565. 

[q]  (S.  C.  1813)  A  wife  may  maintain  an  action  by  her  next  friend  against 
her  husband  for  alimony  decreed  her  by  a  court  of  equity. — Prather  v. 
Clarke.  Tread.  Const.  453. 

[r]  (S.  C.  1836)  A  wife,  by  her  next  friend,  may  sustain  a  bill  against  her 
husband  and  the  administrator  for  her  distributive  share  of  her  father's 
estate.— Lindsay  v.  Lindsay,  1  Rich.  Eq.  Cas.  439. 

[s]  (Tenn.  1884)  Where  a  husband  seeks  in  equity  relief  adverse  to  his 
wife's  interests,  he  cannot  make  her  a  co-complainant.  He  should  make  her 
a  defendant. — ^Lancaster  v.  Lancaster,  81  Tenn.  (13  Lea)  126. 

[t]  (Tfenn.  1885)  A  wife  whose  interest  is  adverse  to  that  of  her  husband 
may  properly  be  made  a  defendant  to  a  bill  filed  by  him. — Doherty  v.  Cho- 
ate,  84  Tenn.  ^6  Lea)  192. 

[u]  (Tenn.  1898)  A  petition  by  a  husband  against  his  wife  to  set  off  an  ex- 
cess paid  her  under  an  improper  order,  against  her  demand  for  alimony,  is 
not  demurrable  as  being  an  action  between  husband  and  wife,  since  it  is  a 
defensive  action  of  the  husband,  arising  in  the  wife's  suit  for  divorce,  against 
her  demand  for  alimony. — Johnson  v.  Johnson,  49  S.  W.  305. 

[v]  (Tex.  1905)  A  husband  may  maintain  a  suit  against  his  wife  to  settle 
property  rights,  and  the  latter,  for  purposes  of  the  suit,  may  act  independent- 
ly of  him,  and  is  free  to  act  and  contract  with  reference  to  the  case  as  any 
other  litigant  would  be. — Newman  v.  Newman,  86  S.  W.  635. 

II.  Statutory  Provisions. 

[al  (Ala.  1900)  Under  Code,  §  2527,  providing  that  a  wife  must  sue  alone 
for  the  recovery  of  lier  separate  property,  she  may  bring  ejectment  against 
her  husband  to  recover  possession  of  her  lands.— Cook  v.  Cook,  125  Ala.  583, 
27  South.  918,  82  Am.  St  Rep.  264. 

[bl  (Iowa,  1893)  Ck)de,  S  2204,  providing  that,  should  either  husband  or 
wife  obtain  control  of  property  belonging  to  the  other  before  or  after  mar- 
riage, the  owner  may  maintain  an  action  therefor,  or  for  any  right  growing 
out  of  the  same.  In  like  manner  as  if  unmarried,  does  not  apply  to  property 
voluntarily  given  by  one  to  the  other. — ^Porter  v.  Goble,  88  Iowa,  565,  55  N. 
W.  530. 
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[c]  aowa,  1899)  Code  1873,  f  2211.  proridlng  that  a  wife  may  receive 
wages  for  her  own  labor,  and  sue  therefor,  and  may  prosecute  all  actions  for 
the  protection  of  her  rights  and  property,  as  if  unmarried,  giyes  the  wife  no 
right  of  action  as  against  her  husband. — ^Heacock  v.  Heacock,  108  Iowa,  540, 
79  N.  W.  353,  75  Am.  St  Rep.  273. 

[d]  (Me.  1856)  Under  St  1848,  c.  73.  |  1,  which  authorixes  a  married  wo- 
man to  prosecute  and  defend  suits  in  her  own  name  as  if  she  w»e  unmar- 
ried, or  to  prosecute  or  defend  such  suits  Jointly  with  her  husband,  no  right 
of  action  against  each  other  is  given  to  husband  and  wife,  nor  any  liability 
to  each  other  for  costs  imposed  in  a  suit  commenced  by  one,  where  the  other 
is  one  of  several  defendants. — Smith  v.  Gorman,  41  Me.  406. 

[e]  (Mo.  1898)  Under  2  Rev.  St  1889,  p.  1609,  f  6865,  authorizing  a  married 
woman  to  apply  to  the  circuit  court  for  a  decree  giving  her  the  sole  pos- 
session and  control  of  her  real  estate,  which  she  holds  in  her  own  right  where 
her  husband  by  mistreatment  or  ill  usage  has  given  h^  cause  to  live  separate 
and  apart  from  him,  the  words  "in  her  own  right"  should  not  be  given  a 
restricted  or  technical  meaning,  so  as  to  apply  only  to  cases  where  tiie 
wife  has  the  legal  title;  but  as  the  statute  is  a  remedial  one,  intended  to 
provide  a  procedure  by  which  a  married  woman  could  obtain  the  possession 
of  her  real  estate,  and  receive  the  rents,  issues,  and  profits  thereof,  it  should 
be  construed  so  as  to  carry  out  its  intended  business,  thus  including  all 
real  estate  of  which  the  wife  is  the  real  beneficial  owner,  whether  h^  title 
be  legal  or  merely  equitable. — Sackman  v.  Sackman,  143  Mo.  576.  45  S.  W. 
264. 

[f ]  (Neb.  1904)  The  common-law  disability  of  husband  and  wife  to  main- 
tain suits  at  law  against  each  other  on  contracts  between  them  has  been 
removed  in  Nebraska. — Trayer  v.  Setzer.  101  N.  W.  989. 

[g]  (N.  Y.  1888)  Neither  Ck>de  Civ.  Proc  f  450,  allowing  a  wife  in  an  ac- 
tion or  ^)ecial  proceeding  to  appear,  prosecute,  or  defend  alone,  or  with  other 
parties,  as  if  she  were  single,  nor  any  other  statute,  authorizes  husband  and 
wife  to  sue  each  other  at  law. — ^Alward  t.  Alward,  15  Oiv.  Proc.  R.  151,  2 
N.  Y.  Supp.  42. 

[h]  (Ohio,  1894)  Under  the  statutes  relating  to  married  women,  an  acticm 
will  lie  between  husband  and  wife,  and  debts  due  a  woman  are  not  ex" 
tinguished  by  her  intermarriage  with  the  debtor. — Hart  v.  Sarvis  (Oom. 
PI.)  3  Ohio  N.  P.  316. 

[i]  (Ohio,  1895)  Under  Rev.  St  51  4947-6793,  a  married  wcmian  may  sue 
In  her  own  name  to  recover  a  money  Judgment  against  her  husband. — 
Brenneman  v.  Brenneman  (Com.  PI.)  1  Ohio  N.  P.  332. 

[J]  (Pa.  1889)  Act  June  3,  1887  (P.  Lr.  332),  the  general  purpose  of  whidi 
Is  to  confer  on  married  women  the  same  power  ovw  their  property  and 
earnings,  and  the  same  rights  and  remedies  incident  thereto,  that  men  have, 
provides,  by  section  4,  that  "husband  and  wife  shall  have  the  same  civil  rem- 
edies upon  contracts  in  their  own  name  and  right  against  all  persons,  for 
the  protection  and  recovery  of  their  separate  property,  as  unmarried  per- 
sons." Heldt  that  a  wife  is  not  authorized  to  sue  her  husband  in  her  own 
name  on  a  money  demand,  as  it  appears  that  the  words  "including  each  oth- 
er," following  "against  all  persons,"  were  struck  out  of  the  section  as  orig- 
inally introduced  into  the  Legislature.— Small  v.  Small,  129  Pa.  366,  18  Att 
497,  24  Wkly.  Notes  Cas.  452,  reversing  (1888)  5  Pa.  Co.  Ct  R.  538. 

[k]  (Pa.)  Act  June  3,  1887,  S  4,  providing  that  husband  and  wife  shall 
have  the  same  legal  remedies  upon  contracts  in  their  own  name  and  right 
against  all  persons,  for  protection  and  recovery  of  their  separate  property, 
as  unmarried  persons,  does  not  give  a  married  woman  a  right  of  action 
against  her  husband  while  they  are  still  living  together. — (iSSd)  Small  v. 
Small,  129  Pa.  366,  18  Atl.  497;  (1896)  Kennedy  t.  Knight  174  Pa.  408.  84 
Atl.  585. 

III.  Natxtbe  and  Form  or  Remxdt. 

[a]  (Ark.  1906)  Where  a  stipulation,  for  the  dismissal  of  a  suit  for  divorce, 
bound  the  husband  to  pay  certain  monthly  installments  to  the  wife  for 
her  separate  maintenance,  such  installments  were,  in  the  nature  of  alimony. 
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o  recoTer  which  a  separate  suit  In  equity  was  maintainable,  as  provided  by 
Clrby's  Dig.  §  2675.— Shirey  v.  Hill,  98  S.  W.  731. 

[b]  (111.  1881)  As  the  statutes  confer  upon  a  married  woman  the  same 
ights  respecting  her  property  as  are  possessed  by  one  unmarried,  together 
pith  the  right  to  maintain  an  action  against  her  husband,  it  follows  that  the 
emedy  of  a  married  woman  for  an  injury  to  her  property  by  her  husband  is 
10  longer  in  equity,  but  at  law, — ^Larison  v.  Larlson,  9  111.  App.  (9  Bradw.)  27. 

tc]  (N.  J.  1899)  Equity  is  the  proper  forum  in  which  to  enforce  contracts 
(etween  husband  and  wife. — Bishop  v.  Bourgeois,  43  Atl.  655. 

[d]  (N.  Y.  1883)  In  equity,  a  man  may  sue  his  wife,  or  a  wife  her  husband. 
-Higgins  V.  Higgins,  14  Abb.  N.  C.  13. 

[e]  (N.  Y.  1884)  The  wife  of  one  of  two  Joint  executors  may  maintain 
n  action  against  them  on  a  claim  due  her  from  their  intestate  by  assignment 
rom  her  husband,  and  need  not,  because  of  the  marital  relation,  proceed  in 
be  manner  that  the  husband  would  be  compelled  to  proceed  on  a  claim  be- 
onging  to  hira. — Snyder  v.  Snyder,  5  Civ.  Proc.  R.  267. 

[f ]  (Pa.  1906)  Act  June  8,  1893  (P.  L.  344),  prohibiting  a  married  woman 
rom  suing  her  husband,  was  applicable  only  to  actions  at  law,  and  was  not 
Q tended  to  deprive  a  wife  of  the  right  she  heretofore  possessed  of  invoking 
he  assistance  of  ^a  chancellor. — Heckman  v.  Heckman,  215  Pa.  203,  64  Atl. 
25.  V 

[g]  (Pa.  1906)  Under  Married  Woman's  Act  April  11,  1848  (P.  L.  536), 
.wife  may  maintain  a  bill  in  equity  against  her  husband  to  protect  her 
eparate  estate  and  enforce  her  property  rights. — Heckman  v.  Heckman,  215 
>a.  203,  64  Atl.  425. 

[hi  (Tenn.  1875)  The  rule  is  well  established  that  a  wife  cannot  sue  her 
lusband,  nor  sue  without  him,  at  law;  and  if  she  proposes  to  recover,  or  en- 
orce  rights  adverse  to  him,  or  in  which  he  Is  estopped  to  recover,  her  rem- 
dv  is  In  a  court  of  equity. — McNail  v.  Paducah  &  M.  R.  Co.,  8  Tenn.  Cas. 
80. 

[il  (Vt  1847)  Whenever  the  Interests  of  the  husband  and  wife  are  con- 
[iQting,  the  wife  is  allowed  to  bring  a  suit  in  chancery  against  her  husband, 
nd  the  husband  against  the  wife,  as  if  they  were  sole  and  unmarried. — 
>orter  v.  Bank  of  Rutland,  19  Vt  410. 

IV,  Actions  fob  Pabtitiow. 

[a]  A  wife,  owning  real  estate  as  tenant  in  common  with  her  husband,  may 
maintain  an  action  for  partition  against  him. 

— (N.  Y.  1872)  Moore  v.  Moore,  47  N.  Y.  467,  7  Am.  Rep.  466. 
CONTRA,  see 

(Vt.  1849)  Howe  v.  Blanden,  21  Vt  815. 

[b]  (N.  Y.  1871)  A  partition  suit  is  not  authorized,  either  by  the  statutes 
r  at  common  law,  between  husband  and  wife,  of  land  conveyed  to  them  and 
tieir  heirs  and  assigns  by  a  deed  not  indicating  that  they  are  to  hold  as  Joint 
enants  or  tenants  in  common,  or  have  a  severable  interest — Miller  v.  Miller, 

Abb.  Prac.  (N.  S.)  444. 

[c]  (N.  Y.  1891)  Laws  1880,  c.  472,  provides  that  a  husband  and  wife  may 
lake  partition  between  themselves  of  lands  held  by  them  as  Joint  tenants. 
Icfd,  that  where  a  deed  of  land  to  a  husband  and  wife,  executed  after  the  act 
f  1880  took  effect,  expressly  provides  that  the  grantees  shall  hold  as  Joint 
enants,  the  husband  may  maintain  an  action  against  his  wife  for  partition 
f  the  land  so  conveyed. — ^Wurz  v.  Wurz,  27  Abb.  N.  O.  58,  15  N.  Y.  Supp. 
20. 

V.  Actions  for  Torts. 

[a]  (N.  T.  18G5)  Neither  Laws  1862,  c.  172,  §  3,  which  provides  that  a 
larried  woman  may  bring  an  action  in  her  own  name  for  any  injury  to  her 
erson  or  character,  the  same  as  if  she  were  sole,  nor  Code,  $  114,  gives  a 
larriefl  woman  a  rlffht  to  maintain  an  action  against  her  husband  for  slan- 
er.— Freethy  v.  Freethy,  42  Barb.  641. 

[b]  (N.  Y.  1867)  A  complaint  of  a  wife,  alleging  that  her  husband  without 
er  consent  has  taken  money  belonging  to  her,  and  refused  to  surrender 


Digitized  by  VjOOQIC 


310  79  C.  C.  ▲.  REPORTS. 

the  same  on  demand,  sets  forth  a  good  cauae  of  action. — ^Whitney  ▼.  Wbltney, 
48  Barb.  319. 

[c]  (N.  Y.)  Under  Laws  1860,  c.  90,  f  7,  antborizing  a  married  woman  to 
"maintain  an  action  in  lier  own  name  ai^inst  any  person  or  body  corporate 
for  any  injury  to  her  person  or  character,"  held,  tliat  she  might  bring  an  ac- 
tion against  her  husband  for  assault  and  battery.^1882)  Schultz  v.  Schultz, 
63  How.  Prac  181.  CX)NTRA,  see  (1863)  Longendyke  v.  Longendyke,  44 
Barb.  367. 

[d]  (N.  Y.  1892)  The  husband  can  maintain  an  action  against  his  wife 
for  a  conversion  by  her  of  his  property. — Mason  v.  Mason,  66  Hun,  386,  21 
N.  Y.  Supp.  306. 

[e]  (N.  T.  1894)  A  husband  cannot  sue  his  wife  to  recover  damages  for 
deceit  by  which  he  was  induced  to  marry  her. — ^Kujek  v.  Goldman,  9  Misc. 
Rep.  34,  29  N.  Y.  Supp.  294,  81  Abb.  N.  C.  314. 

[f]  (Pa.  1895)  Act  June  8,  1893  (P.  L.  344),  provides  that  a  married  wo- 
man may  not  sue  her  husband  except  for  divorce,  and,  in  certain  cases,  to 
protect  her  property.  Held,  that  she  cannot  sue  him  for  slander. — ^Mink  v. 
Mink  (C6m.  PI.)  16  Pa.  Co.  Ct.  R.  189. 

[g]  (Pa.  1895)  The  act  of  June  8.  1893,  prohibiting  a  wife  from  suing  her 
husband  for  slander,  is  not  unconstitutional,  as  violating  the  bill  of  rights, 
which  declares  indefeasible  certain  rights, — among  them  that  of  protecting 
reputaUon.— Mink  v.  Mink  (0>m.  PI.)  16  Pa.  Ck>.  Ct  R.  189. 

[h]  (R.  1. 1898)  Under  Gen.  Laws,  c.  194,  §  16,  enacting  that  "in  all  actions, 
suits  and  proceedings,  whether  at  law  or  In  equity,  by  or  against  a  married 
woman,  she  shall  sue  and  be  sued  alone,"  and  in  view  of  the  policy  of  the 
statute  to  give  married  women  free  and  entire  control  of  their  own  property, 
the  same  as  femes  sole,  a  wife  may  maintain  trover  against  her  husband  for 
the  conversion  of  her  household  furniture. — Smith  v.  Smith,  20  R.  L  556,  40 
AU.  417. 

VI.  Actions  Involving  Conveyances  by  Husband  in  Fbaud  op  Wife. 

[a]  (Ind.  1888)  Under  Rev.  St  1881,  S  4920,  providing  that  fraudulent 
conveyances  shall  be  held  void  "as  to  persons  sought  to  be  defrauded,"  a 
wife  who  obtains  a  judgment  for  alimony  after  a  conveyance  by  her  bus- 
band  of  his  property,  to  set  aside  such  conveyance  as  fraudulent,  must,  as  a 
subsequent  creditor,  allege  a  fraudulent  intention  therein  on  his  part  to  de- 
fraud his  subsequent  creditors.— Plunkett  v.  Plunkett,  114  Ind.  484,  16  N.  E. 
612;    Id.,  114  Ind.  484,  17  N.  B.  562. 

[b]  (Kan.  1885)  A  wife's  Interest  in  her  husband's  real  estate  Is  such  that 
she  may  maintain  an  action  during  his  life  to  prevent  its  wrongful  aliena- 
tion or  disposition  under  fraudulent  Judgments  consented  to  by  the  hus- 
band for  the  purpose  of  defeating  the  wife's  right — ^Busenbark  v.  Busenbark, 
33  Kan.  572,  7  Pac.  245. 

[c]  (N.  Y.  1836)  Where  a  husband  and  wife  instituted  an  action  to  re- 
cover property  which  it  was  alleged  the  defendant  held  in  trust  for  the 
wife,  and  the  defendant  pleaded  that,  subsequent  to  the  commencement  of 
the  suit,  the  husband  had  given  a  release  discharging  the  defendant,  if  such 
release  iwas  a  fraud  the  wife  was  entitled  to  sue  her  husband  and  trustee  by 
her  next  friend. — ^Dewall  v.  Covenhoven,  5  Paige,  581. 

VII.  Actions  on  Contracts  in  Genrbal. 

[a]  (Conn.  1883)  Under  Gen.  St  p.  187,  §  6,  providing  that  a  married  wo- 
man, abandoned  by  her  husband,  may  *'sue  and  be  sued  as  a  feme  sole,"  she 
may  maintain  a  suit  against  her  husband  to  procure  the  setting  aside  of  a 
conveyance  of  land  obtained  by  him  from  her  by  fraud,  undue  influence,  and 
duress. — Adams  v.  Adams,  51  Conn.  135. 

[b]  (Iowa,  1899)  Under  Code  1873,  §  2204,  providing  that,  should  either  the 
husband  or  wife  obtain  possession  of  the  property  belonging  to  the  other  be- 
fore or  after  marriage,  the  owner  thereof  may  sue  therefor,  or  for  any  right 
growing  out  of  the  same,  as  if  unmarried,  a  wife  has  no  right  of  aotlon 
against  her  husband  on  his  personal  contract. — Heacock  v.  Heacock,  108 
Iowa,  540,  79  N.  W.  353,  75  Am.  St  Rep.  273. 
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[c]  (Mass.  1862)  A  married  woman  cannot  sustain  an  action  against  part- 
ners, of  whom  her  husband  is  one,  to  recover  compensation  for  services  per- 
formed for  them.— Edwards  v.  Stevens,  85  Mass.  (3  Allen)  315. 

[d]  (Mich.  1883)  A  married  woman  may  make  her  husband  a  party  defend- 
ant in  an  action  for  labor  performed  by  her,  for  which  her  husband  and 
others  are  jointly  liable. — Benson  v.  Morgan,  50  Mich.  77,  14  N.  W.  705. 

[e]  (Mo.  1896)  Neither  at  common  law  nor  under  the  married  woman's 
act  (Rev.  St.  §  6864)  can  a  husband  sue  his  wife  on  her  contract — Lindsay 
V.  Archibald,  65  Mo.  App.  117. 

[f]  (N.  J.  1897)  A  wife  filed  a  bill  against  her  husband  to  recover  arrears 
of  an  annuity  provided  for  in  a  separation  agreement  under  seal,  In  which 
he,  in  consideration  of  covenants  of  the  wife,  agreed  to  pay  her  $75  per  month 
from  the  date  of  the  contract  Held  to  be,  in  effect,  a  simple  action  for  mon- 
&v  due  bv  contract,  and  not  a  suit  for  specific  performance. — ^Buttlar  v, 
Buttlar,  38  Atl.  300. 

fp]  (N.  J.  1897)  Though  such  suit  is  brought  in  equity  simply  because  the 
husband  or  wife  cannot  sue  the  other  at  law,  defendant  may  avail  himself 
of  an  equitable  defense.— Buttlar  v.  Buttlar,  38  Atl.  300. 

[h]  (N.  Y.  1870)  The  plaintiff,  a  married  woman,  carrying  on  no  sepa- 
rate business,  performed  labor  and  services  at  request  of  her  husband  for 
the  firm  of  which  he  was  a  member.  Held,  that  she  could  maintain  an  action 
fi  pa  Inst  the  members  of  the  firm.  Including  her  husband,  for  the  value  of  her 
services. — Adams  v.  Curtis,  4  Lans.  164. 

[1]  (N.  Y.  1872)  An  action  at  law  cannot  be  maintained  against  a  married 
woman  by  her  husband  upon  a  contract  to  pay  for  services  rendered  to  her 
by  him  personally. — Perkins  v.  Perkins,  7  Lans.   19. 

'  [j]  (N.  Y.  1872)  The  statutes  of  1848  and  1849,  for  the  more  effectual  pro- 
tection of  the  property  of  married  women,  and  Laws  1862,  c.  172,  §  7,  pro- 
viding that  a  married  woman  may  sue  and  be  sued  "in  all  matters  having 
relation  to  her  sole  and  separate  property,**  do  not  confer  any  additional 
rights  or  privileges  on  the  husband,  or  authorize  him  to  sue  his  wife  on  a 
contract  made  with  him. — Perkins  v.  Perkins,  7  Lans.  19. 

[k]  (Pa.  1863)  Under  Married  Woman's  Act  1856,  §  3,  allowing  a  married 
«voman  to  sue  her  husband,  who  is  separated  from  her.  In  order  to  recover 
her  separate  earnings  or  property,  unliquidated  damages  for  breach  of  cov- 
enant are  not  property  for  which  she  may  maintain  an  action. — ^Miller  v. 
Miller,  44  Pa.  (8  Wright)  170. 

VIII.  Actions  on  Notes  and  fob  Money  Loaned. 

[a]  An  action  at  law  may  be  brought  by  a  wife  against  her  husband  to 
recover  money  loaned  by  her  to  him. 

—(Miss.  1871)  Thorns  v.  Thorns.  45  Miss.  263; 

(N.  Y.  1879)  Keyser  v.  Keyser,  1  City  Ct.  R.  405; 

(Pa.  1869)  In  re  MltchelPs  Estate,  1  Leg.  Gaz.  74. 
CONTRA,  see 

(Pa.  ia58)    Ritter  v.  RItter,  81  Pa.  (7  Casey)  396,  reversing  (1858)  3  Phlla. 
27 ;  (1861)  Appeal  of  Kutz.  40  Pa.  (4  Wright)  90. 

[b]  (Conn.  1906)  Where  a  wife  had  not  been  abandoned  by  her  husband, 
t)ut  voluntarily  left  him  without  cause,  she  was  not  entitled  to  sue  her  hus- 
Liand  on  an  alleged  indebtedness  for  money  loaned;  such  right  having  been 
conferred,  by  Gen.  St  1902,  §  4543,  only  on  a  married  woman  abandoned  by 
aer  husband.— Muller  v.  Witte,  78  Conn.  495,  62  Atl.  756. 

[c]  (Conn.  ir)06)  Pub.  Acts  1877,  p.  211,  c.  114  (Revision  1902.  §§  391,  392, 
1545,  4546),  dei.'lares  that  equality  in  personal  Identity  and  in  ownership  of 
property  shall  replace  the  unity  of  all  rights  in  the  husband  as  to  the  legal 
status  effected  by  intermarriage.  Section  5  (page  212)  provides  that  all  per- 
sons previously  married  may,  during  marriage,  enter  Into  a  contract  with 
?aeh  other,  and,  on  the  execution  and  recording  thereof,  shall  have  the  legal 
status  established  by  the  act,  and  section  6  declares  the  completeness  of  the 
egal  status  thus  established,  based  on  the  equality  of  husband  and  wife  in 
ill  property  rights  and  Interests  during  marriage,  and  on  Its  termination  by 
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death  the  complete  sabstitiitlon  of  such  status  for  that  previoasly  existing, 
in  that  all  existing  statutes,  giving  to  eith^  husband  or  wife  any  rights  or 
interests  in  the  property  of  the  other,  either  during  marriage  or  aft^  the 
death  of  either,  other  than  those  involved  in  the  new  status  established  by 
the  act,  should  be  repealed.  Held,  that  a  wife  was  entitled  to  sue  on  her 
husband's  note  for  m<mey  loaned. — Mathewson  y.  Mathewson,  79  Conn.  23, 
(53  Aa  285. 

[d]  Gowa,  1905)  Where  a  wife  loans  her  husband  money  from  her  sepa- 
rate estate,  taking  his  note  therefor,  she  has  a  right,  under  the  express  pro- 
visions of  Code,  f  8155,  to  maintain  an  action  on  the  same  against  him  during 
the  coverture.— In  re  Deaner's  Estate,  126  Iowa,  701,  102  N.  W.  825, 106  Am. 
St  Rep.  874. 

[e]  (Ky.  1891)  A  wife,  empowered  by  a  decree  to  contract,  and  to  acquire 
and  bold  property,  and  authorized  to  sue  and  be  sued  as  a  feme  sole,  cannot 
maintain  an  action  at  law  against  her  husband  upon  a  promissory  note 
executed  by  him  to  her. — Kalfus  v.  Kalfus,  12  Ky.  Law  Rep.  839. 

[f ]  (Ky.  1891)  A  decree  of  court  conferring  upon  a  married  woman  the 
rights  and  privileges  of  a  feme  sole,  as  authorized  by  chapter  62  of  the  Gen- 
eral Statutes,  does  not  empower  her  to  sue  her  husband  in  an  action  at 
law.  In  the  absence  of  language  making  it  clearly  manifest,  it  cannot  be 
presumed  that  the  statute  was  intended  to  make  such  a  striking  innovation 
of  the  rules  of  the  common  law,  and  one  so  much  opposed  to  public  policy. 
In  this  case  it  is  held  that  a  wife  empowered  by  decree  of  court  to  contract, 
and  to  acquire  and  hold  property,  and  authorized  to  "sue  and  be  sued*'  as  a 
feme  sole,  cannot  maintain  an  action  at  law  against  the  husband  up<m  a 
promissory  note  executed  to  her  by  him. — Kalfus  v.  Kalfus,  13  Ky.  Law 
Rep.  89. 

[g]  (Ky.  1892)  A  husband  shortly  after  marriage  conveyed  one-half  ot 
his  estate  to  his  wife,  and  afterwards  Joined  with  her  in  a  conveyance  of 
that  property  and  of  his  own  to  a  trustee  for  payment  of  their  debts.  The 
wife's  debts  exceeded  the  husband's,  but  from  the  schedule  of  the  husband's 
debts  was  omitted  a  note  of  $250  to  the  wife.  Held,  that  a  Judgment 
against  the  husband  in  favor  of  the  wife,  afterwards  recovered  on  that  note, 
was  inequitable,  and  should  be  reversed. — Kalfus  v.  Kalfus,  92  Ky.  542,  18 
S.  W.  366. 

[h]  (Ky.  1895)  In  an  action  by  a  wife  trading  as  feme  sole  against  the 
husband  to  recover  on  a  note  executed  by  him  to  her,  the  husband  allied 
that  after  his  marriage  plaintiff  induced  him  to  convey  to  her  real  estate 
worth  $16,000;  that  when  he  married  plaintiff  she  owned  a  store  worth  f450, 
which  she  ran  with  his  aid  for  some  time,  and  finally  sold  for  $1400;  that 
she  also  owned  a  house  worth  $5,000,  and  that  defendant  expended  $700  in  re- 
pairing it;  that  plaintiff  received  all  the  rents  of  defendant's  property,  and 
the  proceeds  of  the  sales  of  valuable  real  estate,  so  that  defendant  was  p&i- 
niless;  which  allegations  the  wife  merely  denied  generally.  Held,  that 
plaintiff  was  entitled  to  no  relief  .—Leahy  v.  Leahy,  97  Ky.  59,  29  S.  W.  852. 

[1]  (Me.  1868)  Under  Rev.  St  1857,  c.  61,  S  8,  authorizing  a  wife  to  •'prose- 
cute and  defend  suits  at  law  Or  in  equity  for  the  preservation  and  protec- 
tion of  her  property  as  if  unmarried,"  a  married  woman  cannot  maintain  an 
action  against  her  husband  on  a  note  given  by  him  to  her  during  coverture. 
— Crowther  v.  Crowther,  55  Me.  358. 

[j]  (Md.  1870)  A  widow  may  maintain  an  action  at  law  against  the  ex- 
ecutors of  her  deceased  husband  for  money  which  she  loaned  to  him  before 
marriage,  and  also  for  the  recovery  of  the  value  of  securities  constituting  part 
of  her  separate  estate,  and  which  she  loaned  to  him  during  marriage  upon 
his  express  promise  to  r^ay  her. — Barton  v.  Barton,  32  Md.  214. 

fk]  (Mass.  1883)  An  action  may  be  maintained  by  a  woman  upon  a  prom- 
issory note  given  to  her  by  her  former  husband  after  she  has  obtained  a 
divorce  from  him,  in  pursuance  of  a  written  agreement  made  before  the 
divorce,  and  conditioned  upon  the  divorce  being  decreed,  and  which  was 
called  to  the  attention  of  the  court  granting  the  divorce,  by  the  terms  of 
which  agreement,  which  were  carried  out  by  each  party,  she  was  to  convey 
her  land  to  him  and  give  a  reiease  of  all  her  rights  of  dower  and  homestead. 
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and  he  was  to  give  her  a  Bum  of  money  and  the  note  in  suit,  which  were 
to  be  accepted  instead  of  alimony. — Chapin  v.  Chapin,  135  Mass.  393. 

[1]  (N.  Y.  1859)  A  wife  may  bring  an  action  against  copartners,  although 
yne  of  them  !s  her  husband,  to  recover  moneys  belonging  to  her  separate  es- 
tate, which  she  loaned  to  them. — Devin  v.  Devin,  17  How.  Prac.  514. 

[m]  (Or.  1894)  Hill's  Code,  S  2997,  provides  that  a  married  woman  may 
make  contracts  and  incur  obligations  which  may  be  enforced  by  or  against 
tier  to  the  same  extent  as  if  she  were  unmarried.  Section  2871  makes  valid 
\  conveyance,  transfer,  or  lien  executed  by  either  husband  or  wife  to  or  in 
favor  of  the  other.  Section  2872  allows  a  husband  or  wife  to  constitute  the 
>ther  an  attorney  In  fact  to  dispose  of  property  belonging  to  one  for  the  ben- 
efit of  both.  Held,  that  the  general  power  to  contract  given  by  section  2997 
is  not  limited,  so  far  as  contracts  between  husband  and  wife  are  concerned, 
to  the  contracts  provided  for  in  sections  2871,  2872,  so  as  to  prevent  the  wife 
from  suing  her  husband  at  law  for  money  delivered  t6  him  under  an  express 
igrreement  to  repay. — Grubbe  v.  Grubbe,  26  Or.  363,  38  Pac.  182. 

[n]  (Pa.  1895)  Act  June  8,  1893  (P.  L.  344),  provides  that  a  married  woman 
may  not  sue  her  husband  except  in  proceedings  for  divorce,  or  in  a  proceed- 
ing to  recover  her  separate  property,  whenever  he  may  have  deserted  her 
without  cause,  or  neglected  or  refused  to  support  her.  Held  to  exclude  relief 
[)n  a  bill,  by  a  married  woman,  living  with  her  husband,  alleging  a  debt  due 
by  him  for  money  loaned  and  an  unfulfilled,  promise  to  execute  a  note  in  her 
favor. — Johnston  v.  Johnston,  7  Pa.  DIst  R.  555. 

[o]  (Pa.  1899)  Since  the  married  woman's  act  (Act  June  3,  1887)  does  not 
authorize  a  suit  by  a  married  woman  against  her  husband,  limitations  do 
not  run  against  a  note  given  to  a  wife  by  her  husband. — In  re  Wilkinson's 
Estate,  192  Pa.  117,  43  Ati.  466;    Appeal  of  Cutter,  Id. 

[p]  (W.  Va.  1886)  When  a  wife  sues  her  husband  at  law  on  a  promissory 
note  given  by  him  directly  to  her,  coverture  may  be  pleaded  In  bar. — Rose- 
berrj^  v.  Roseberry,  27  W.  Va.  759. 

IX.  Actions  in  Respect  to  Wife's  Separate  Pboperty. 
/.  In  General, 

[a]  (Ala.  1891)  Code,  S  2347,  providing  In  general  terms  that  a  wife  must 
sue  alone  for  the  recovery  of  her  separate  property,  Is  broad  enough  to  In- 
clude an  action  of  detinue  by  her  against  her  husband. — Bruce  v.  Bruce,  95 
Ala.  563.  11  South.  197. 

[b]  (Ga.  1875)  It  was  stipulated  In  an  antenuptial  agreement  that  the 
husband  should  reduce  such  agreement  to  vrrlting  after  marriage.  The 
husband,  however,  failed  to  do  so,  but  nevertheless  held  and  used  the  wife's 
property  as  her  separate  estate  during  the  greater  part  of  the  coverture  in- 
tending not  to  assert  his  individual  rights,  but  to  carry  out  the  terms  of  the 
parol  contract  beneficial  to  the  wife.  Held  that,  if  a  bill  is  brought  by  the 
wife  to  establish  her  title  to  the  property  so  held  by  the  husband  as  her 
separate  estate.  It  will  not  abate  by  the  death  of  the  husband,  but  will  pro- 
ceed against  his  representatives. — ^Bradley  v.  Saddler,  54  Ga.  681. 

[c]  ail- 1872)  Under  the  acts  of  1861  and  1869,  abrogating  the  common- 
law  rule  as  to  married  women's  property  and  earnings,  the  wife  may  sue  her 
husband  for  any  unlawful  interference  with  her  property. — Martin  v.  Rob- 
son,  65  111.  129,  16  Am.  Rep.  578. 

[d]  (Ind.  1889)  By  Rev.  St  1881,  §  5116,  the  wife's  lands  and  the  rents 
and  profits  are  her  separate  property  as  fully  as  if  she  were  unmarried. 
Section  5129  provides  that  suits  in  relation  to  the  wife's  lands,  if  she  is  sep- 
arated from  her  husband,  shall  be  prosecuted  in  her  name  alone,  and  section 
254  permits  her  to  sue  alone,  when  the  action  concerns  her  separate  prop- 
erty, or  when  the  action  is  between  herself  and  husband.  Held^  that  the 
wife  may  maintain  ejectment  against  the  husband  for  her  separate  real 
property.— Crater  v.  Crater,  118  Ind.  521,  21  N.  E.  290,  10  Am.  St  Rep.  161. 

[ej  (Iowa,  1865)  A  wife  who  has  left  her  husband  for  cause,  or  been 
driven  away  by  him  without  cause,  may,  under  Revision,  §  2971,  sue  him 
In  replevin  in  her  own  name  to  recover  possession  of  her  separate  property. — 
Jones  V.  Jones,  19  Iowa,  236. 
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[f ]  (Ky.  1863)  The  wife  cannot  sue  the  bngband  to  recover  possession  of 
slaves  devised  to  her  as  her  separate  property  free  from  the  control  of  her 
husband,  which  he  refuses  to  deliver  to  her. — Matson  v.  Matson,  61  Ky.  (4 
Mete.)  262. 

[g]  (^ich.  1856)  Without  the  aid  of  a  statute  a  wife  may  sue  her  hus- 
band in  equity  in  respect  to  her  separate  property,  and  by  virtue  of  the 
statute  she  may  sue  in  the  circuit  court  for  the  proper  county  or  in  a  court 
of  chancery. — Markham  v.  Markham,  4  Mich.  805. 

[h]  (Mich.  1885)  A  wife  living  apart  from  her  husband  can  bring  replev- 
in against  him  for  her  individual  property  after  making  due  demand  there- 
for.—White  V.  White.  58  Mich.  546,  25  N.  W.  490. 

[1]  (Minn.  1896)  The  effect  of  Gen.  St.  1894,  §  5530,  is  to  preserve  the  sep- 
arate legal  existence  of  a  married  woman  in  respect  to  all  her  rights  of 
person  and  property,  and,  to  the  extent  necessary  to  the  full  ex^cise  and 
protection  of  these  rights,  to  give  her  in  her  own  name  all  the  remedies  in 
the  courts  which  she  would  have  if  unmarried.  Hence  she  may  sue  her 
husband  in  her  own  name,  in  any  form  of  action,  to  enforce  any  right  affect- 
ing her  property,  the  same  as  if  he  were  a  stranger. — Gillespie  v.  Gillespie, 
64  Minn.  381,  67  N.  W.  206. 

[j]  (Miss.  1855)  A  wife  may  maintain  an  action  against  her  husband  to 
protect  the  title  to  her  separate  property. — ^Pennington  v.  Ackter,  30  Miss. 
161. 

[kl  (Mo.  1887)  Since  a  wife  may  sustain  the  relation  of  creditor  to  her 
husband  and  maintain  a  suit  against  him  to  recover  her  separate  property,  she 
may,  after  his  death,  proceed  against  his  estate  for  allowance  of  a  claim  for 
her  separate  estate  in  bis  hands. — ^Todd  v.  Terry,  26  Mo.  App.  598. 

[1]  (N.  J.  1875)  Without  special  circumstances  demanding  the  interven- 
tion of  equity,  a  married  woman  is  not  entitled  to  its  aid  to  enable  her  to 
obtain  possession  of  her  property  withheld  from  her  by  her  husband. — ^Biack 
V.  Black,  26  N.  J.  Eq.  (11  C.  E.  Green)  295. 

[m]  (N.  Y.  1865)  Since  a  married  woman  cannot  sue  her  husband  at  law, 
a  married  woman  living  apart  from  her  husband  cannot  maintain  an  action 
of  ejectment  to  recover  leasehold  premises  which  are  her  separate  property 
and  of  which  be  holds  possession. — Gould  v.  Gould,  29  How.  Prac.  441. 

[n]  (N.  Y.)  The  wife  may  maintain  an  action  against  her  husband  for 
conversion  of  her  property. — (1867)  Whitney  v.  Whitney,  3  Abb.  Prac.  (N.  S.) 
850;  (1890)  Ryerson  v.  Ryerson,  55  Hun,  611,  8  N.  Y.  Supp.  738. 

[o]  (N.  Y.  1870)  A  married  woman  may  sue  her  husband  to  recover  the 
possession  of  realty  from  which  she  is  excluded  by  him. — ^Minier  v.  Minier,  4 
Lans.  421. 

[p]  (N.  Y.  1879)  Where  land  was  conveyed  to  a  wife  as  her  separate  prop- 
erty, free  from  the  control  of  her  husband,  who  assented  thereto  in  writing, 
she  had  an  equitable  estate  therein,  which  the  acts  of  1848  and  1849  as  to 
married  woman's  property  afterwards  converted  into  a  legal  title,  and  she 
could  maintain  ejectment  for  it  against  the  husband  and  his  tenant— Wood 
v.  Wood,  18  Hun.  350,  affirmed  (1881)  83  N.  Y.  575. 

[q]  (N.  Y.  1880)  A  wife  who,  without  good  cause,  is  living  apart  from  her 
husband,  may  maintain  replevin  against  him  to  recover  articles  of  her  own 
left  in  his  house  and  possession. — Howland  v.  Howland,  20  Hun,  472. 

[r]  (N.  Y.  1886)  A  husband  may  sue  his  wife  in  a  court  of  law  to  enforce 
a  contract  between  them,  made  for  the  benefit  of  her  separate  estate.— Gran- 
ger V.  Granger,  2  N.  Y.  St.  Rep.  211. 

[s]  (N.  C.  1878)  Where  an  agent  Is  appointed  by  the  wife  to  manage  her 
separate  estate,  whether  before  or  after  marriage,  the  husband,  cannot  main- 
tain an  action  against  her  and  her  agent  for  an  account  of  such  manage- 
ment—Manning V.  Manning,  79  N.  C.  300. 

[t]  (Pa.  1869)  A  wife  who  has  separated  from  her  husband  cannot  main- 
tain an  action  against  him  for  her  separate  property,  under  Act  April  11. 
1856,  unless  she  had  reasonable  cause  for  leaving  him. — ^May  v.  May,  62  Pa. 
(12  P.  F.  Smith)  206. 

[u]  (Pa.  1898)  Under  Act  June  8,  1893,  giving  a  married  woman  a  right  of 
action  for  her  separate  property  against  a  deserting  husband,  a  wife  may 
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bring  an  action  on  a  contract  wherein  her  husband  agreed  to  pay  her  a  cer- 
tain monthly  sum  for  her  maintenance  after  he  had  deserted  her. — Moorehouse 
V.  Moorehouse,  7  Pa.  Super.  Ct  287,  42  Wkly.  Notes  Cas.  245. 

[v]  (Tenn,  1877)  A  woman  may,  by  next  friend,  maintain  a  bill  against 
her  husband  and  a  third  person,  who  has  ejected  her  from  land  owned  by 
her  in  fee  at  her  marriage,  to  have  her  rights  in  the  lands  set  up  and  de- 
dared;  and  this,  although  such  person  has  held  adversely  long  enough  to  bar 
a  joint  action  by  the  husband  and  wife  to  recover  the  possession,  and  al- 
though she  may  not  be  entitled  to  possession  until  her  husband's  death. — 
Cantrell  v.  Davidson  Ck).,  8  Tenn.  Ch.  426. 

[w]  (W.  Va.  1894)  A  widow  may  maintain  an  action  of  detinue  against 
her  deceased  husband's  personal  representative  for  her  separate  property 
mlawfully  withheld  from  her,  whether  acquired  from  her  husband  or  oth- 
ers.—Good  V.  Good,  89  W.  Va.  857,  19  S.  E.  882. 

2.  Suits  in  Equity. 

[a]  (Ga.  1856)  Where  a  deed  of  trust  creates  a  separate  estate  In  the  wife, 
and  imposes  no  duty  on  the  trustee,  except  that  of  merely  holding  the  legal 
title,  she  may  sue  the  husband  or  trustee  in  equity,  if  they  obtain  posses- 
jsion. — ^Wade  v.  Powell,  20  Ga.  645. 

lb]  (Mass.  1899)  Pub.  St  c.  147,  f  7,  forbidding  actions  at  law  between  a 
husband  and  wife,  and  providing  that  it  shall  not  be  construed  to  authorize 
suits  in  equity  between  them,  does  not  prevent  a  suit  in  equity  by  a  wife 
to  recover  from  her  husband  her  separate  property,  which  he  had  obtained 
from  her  by  fraud  and  coercion. — Frankel  v.  Frankel,  173  Mass.  214,  53  N. 
£.  396,  78  Am.  St  Rep.  266. 

[c]  (Mo.  1899)  The  right  of  a  wife  to  resort  to  an  equity  suit  against  her 
husband  to  protect  her  separate  property  Is  not  taken  away  by  Rev.  St 
1889,  f  (>869,  In  the  absence  of  a  prohibitory  provision,  even  though  it  givo 
her  a  right  to  sue  him  at  law. — Woodward  v.  Woodward,  148  Mo.  241,  49  S. 
W.  1001. 

Id]  (Mo.  1902)  Prior  to  the  enactment  in  1889  of  what  is  now  Rev.  St  1899, 
f  4340  [Ann.  St  1906,  p.  2882],  authorizing  a  married  woman  to  own  **real 
and  personal  property  as  her  separate  estate,  which  shall  not  be  liable  for 
her  husband's  debts,"  aind  providing  that  a  married  woman  may  own  and 
in  her  own  name  litigate  concerning  her  separate  estate,  a  husband  and  wife 
<H>iild  become  creditor  and  debtor  of  each  other,  and  enforce  their  rights  in 
equity  as  such,  where  the  wife  had  a  separate  estate. — Grimes  v.  Reynolds, 
94  Mo.  App.  578,  68  S.  W.  588. 

[e]  (Mo.  1904)  Prior  to  the  enactment  In  1889  of  what  is  now  Rev.  St 
1899,  {  4340  [Ann.  St  1006.  p.  2382],  authorizing  a  married  woman  to  own 
^real  and  personal  property  as  her  separate  estate,  which  shall  not  be  liable 
for  her  husband's  debts,"  and  providing  that  a  married  woman  may  own  and 
In  her  own  name  litigate  concerning  her  separate  estate,  a  husband  and  wife 
could  become  creditor  and  debtor  of  each  other,  and  enforce  their  rights  in 
equity  as  such,  where  the.  wife  had  a  separate  estate.  Judgment  (1902)  94 
Mo.  App.  578,  68  S.  W.  588,  afBrmed.— Grimes  v.  Reynolds,  84  Mo.  679,  83  S. 
W.  1132. 

*[f]  (Pa.  1890)  Act  April  11,  1848  (P.  L.  536),  provides  that  married  wo- 
men shall  have  the  full  use  and  enjoyment  of  their  property,  real,  personal, 
or  mixed,  as  fully  after  marriage  as  before.  Act  April  11,  1856  (P.  L.  315), 
provides  that  when  a  husband  separates  himself  from  his  wife,  or  neglects 
or  refuses  to  support  her,  or  she  shall  have  been  divorced,  It  shall  be  lawful 
for  her  to  protect  her  reputation  by  an  action  for  libel  or  slander,  and  she 
shall  have  the  right  by  an  action  to  recover  her  separate  earnings  or  prop- 
erty: provided  that  If  her  husband  be  defendant,  the  action  shall  be  In  the 
name  of  a  next  friend.  Held  that,  where  husband  and  wife  are  living  apart, 
she  may  maintain  equitable  ejectment  against  him  for  recovery  of  her  sepa- 
rate estate.— McKendry  v.  McKendry,  131  Pa.  24,  18  Atl.  1078,  25  Wkly. 
Notes  Cas.  189,  6  L.  R.  A.  506. 

[g]  (Pa.  1897)  A  wife  cannot  sue  her  husband  in  equity  to  recover  her  sep- 
arate property,  except  where  the  husband  has  left  her  without  sufficient  cause, 
or  falls  to  support  her. — Reinhold  v.  Reinhold,  7  Pa.  Dist  R.  505. 
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[h]  (Pa.  1896)  The  Ignorance  of  a  married  woman  as  to  her  rights  In  her 
separate  estate  nnder  the  married  woman's  act,  though  passed  subsequent  to 
her  marriage,  does  not  entitle  her  In  equity  to  reclaim  property  belonging  to 
her  separate  estate,  the  proceeds  of  which  were  expended  by  her  husband. — 
Throckmorton  v.  Throckmorton,  01  Va.  42,  22  S.  E.  162. 

5.  Action  Affainst  Firm  of  Which  Huahand  is  a  Member, 

[a]  (Pa.)  Where  a  married  woman  leases  her  land  to  a  firm  of  which  her 
husband  Is  a  member,  she  may,  with  his  consent,  obtain  judgment  against  the 
firm  for  breach  of  the  covenants  in  the  lease. — (1880)  Freiler  v.  Kear,  126  Pa. 
470.  17  AU.  668,  24  Wkly.  Notes  Cas.  105,  8  L.  R.  A.  830 ;  (1800)  Id..  133  Pa. 
40,  10  AU.  810. 

[b]  (Tenn.  1871)  A  m^nber  of  a  firm  married  a  woman  to  whom  the  firm 
was  indebted,  settling  her  estate  upon  her  by  marriage  settlement.  On  her 
bill  In  equity,  held,  that  she  might  recover  the  debt  from  her  husband  and  his- 
co-partners.— Bennett  v.  Wlnfleld,  51  Tenn.  (4  Helsk.)  440. 

X.  Right  or  Wife  to  Allowance  to  Maintain  Action. 

[a]  (Iowa,  1006)  It  was  error  to  order  that  defendant  In  a  suit  for  separate- 
maint^ance  should  not  be  permitted  to  defend,  except  upon  paym^it  of  tem- 
porary alimony,  where  there  was  no  showing  as  to  defendant's  property  except 
as  made  by  the  petition.  Its  amendments,  and  the  appiicaticm  for  t^nporary 
alimony.— Hancock  v.  Hancock,  100  N.  W.  1000. 

[b]  (Iowa,  1006)  Code,  f  8177,  providing  that  the  court  may  order  either 
party  to  pay  the  clerk  a  sum  of  money  for  the  separate  support  and  mainte- 
nance of  the  adverse  party  and  the  children,  and  to  enable  such  party  to  pros- 
ecute or  defend  the  action,  does  not  authorize  the  trial  court  to  grant  tempo- 
rary alimony  ];>ending  an  appeal ;  the  Jurisdiction  of  such  a  proceeding  being 
transferred  to  the  Supreme  Court  by  the  appeal. — Shors  v.  Shors,  110  N.  W.  16. 

[c]  (N.  Y.  1882)  Except  In  actions  to  procure  a  separation  or  divorce,  as^ 
prescribed  by  Code  Civ.  Proa  c  15,  tit.  8,  arts.  2,  8,  a  husband  cannot  be  or- 
dered to  pay  money  to  enable  his  wife  to  carry  on  an  action  against  him.— 
Ramsden  v.  Ramsden,  28  Hun,  285,  affirmed  (1883)  01  N.  Y.  281. 

[d]  (Ohio,  1857)  Where  a  wife,  living  separate  from  her  husband  <m  ac- 
count of  alleged  ill  treatment,  sues  to  enforce  an  antenuptial  agreement  In- 
reference  to  her  property  in  his  possession,  and  the  answer  denies  the  agree- 
ment and  his  possession  of  any  of  her  property,  but  does  not  deny  the  iir 
treatment  or  her  destitute  situation,  the  court  is  authorized  to  make  an  order 
for  the  payment  by  the  husband  of  a  reasonable  allowance  pendente  lite  to  en- 
able her  to  prosecute  her  suit  and  to  enforce  the  same  by  execution. — CDonnell 
V.  O'Donnell,  1  Disn.  200. 

[e]  (S.  C 1701)  Pending  a  suit  by  a  wife  against  her  husband  to  enforce  a 
marriage  settlement  the  husband  was  ordered  to  pay  her  alimony  for  the  ex- 
penses of  the  litigation.— Wilson  v.  Wilson,  1  Desaus.  210. 
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RICHARDSON  et  al.  v.  LOWE  et  al. 


(Circuit  Court  of  Appeals,  Eighth  Circuit    October  23,  190C.) 

No.  2.242. 

X  CoNTBACT— Rescission  fob  Fbaud—Timk  fob  Exebcise  of  Right  and  Con- 
ditions Requisite  Tiiebeto. 

The  right  to  rescind  a  contract  for  misrepresentation  and  fraud  must 
be  exercised  Immediately  upon  discovery  of  the  fraud,  or  of  suflacient  evi- 
dence thereof  to  reasonably  warrant  such  action.  The  intention  to  re- 
scind must  be  manifested  by  some  notice  or  outward  manifestation  there- 
of which  will  apprise  the  other  party  of  such  intention,  and  the  party 
entitled  to  rescind  must  not  vacillate  in  his  purpose,  but  must  consistent- 
ly adhere  to  it. 

[Ed.  Note.— For  case*  in  point,  see  Cent.  Dig.  vol.  11,  Contracts,  §  1189.J 

2,   VENDOB  and  PURCnASEB—RESClSSION  BY  PUBCHASEB— WaIVEB  OF  RlQHT  BY 

Laches. 

Defendants  purchased  a  group  of  mines  that  were  being  worked  and  at 
once  took  possession.  Within  four  months  thereafter  they  claimed  to 
have  learned  that  material  misrepresentations  had  been  made  by  the  ven- 
dors as  to  the  value  and  richness  of  the  mines  but  continued  to  operate 
the  same  both  for  development  and  production  for  two  years  and  until 
long  after  suit  had  been  commenced  by  the  vendors  to  foreclose  a  mort- 
gage given  to  secure  a  note  for  purchase  money,  in  which  they  answered 
setting  up  the  fraud  and  also  filed  a  cross-bill  for  rescission,  no  notice  of 
the  intention  to  rescind  having  been  given  to  the  vendors  until  the  filing 
of  such  answer  some  five  months  after  the  fraud  was  discovered.  Held, 
that  by  such  laches  they  waived  and  Irrevocably  lost  the  right  to  rescind. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  48,  Vendor  and  Pur- 
chaser, §§  212-214.] 

^  Same— Action  fob  Pubohasb  Money— Defense  of  Fbaud. 

Although  fraud  inducing  a  purchase  of  property  has  been  waived  by 
laches  as  a  ground  for  rescission  of  the  contract,  yet  the  purchaser  may 
plead  the  resulting  damages  as  a  failure  of  consideration  in  defense  of  a 
note  given  for  purchase  money,  provided  be  has  fully  performed  on  his 
part. 

4.  Same— Action  fob  Purchase  Money— Counttebclaim  fob  Damages  on  Ac- 
count OF  Fbaud. 

If  the  fraud  inducing  a  purchase  of  property  has  been  waived  by  laches 
as  a  ground  for  rescission  of  the  contract,  and  the  vendee  has  not  fully 
I)erformed  on  his  part,  he  may  not,  with  full  knowledge  of  the  vitiating 
fraud,  continue  performance,  voluntarily  subjecting  himself  to  damage, 
and  afterwards  recover  therefor. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23,  Cent.  Dig.  Fraud,  §  30.] 

tk  MOBTGAGES— SeCUBITY  FOB  PUBOHASE  MONEY— FOBECLOSUBE— DEFENSES- 
FbAUD— CbOSS-Bill  FOB  Rescission. 

In  a  suit  in  equity  to  foreclose  a  mortgage  given  to  secure  a  note  for  pur- 
chase money  of  property,  an  answer  setting  up  fraud  inducing  the  sale  in 
defense  to  the  note  and  a  cross-bill  for  rescission  of  the  contract  on  ac- 
count of  the  same  fraud  are  not  Inconsistent 

^  Vendor  and  Purchaseb— Action  fob  Pubchase  Money— Defenses— Fbaud 
—Pro OK  or  Damages. 

Where  a  purchaser  of  property  In  defense  to  a  note  given  for  purchase 
money  sets  up  fraud  in  the  sale,  the  burden  rests  upon  him  to  prove  that 
the  property  was  worth  less  than  the  price  agreed  to  be  paid,  and  how 
much  less,  and  where  the  property  consisted  of  mines  the  value  of  which 
cannot  be  accurately  determined,  and  Is  largely  speculative  a  finding  by 
the  trial  court  on  confilctlng  evidence,  that  such  burden  has  not  been  sus- 
tained by  the  proof  of  any  damages  will  not  be  disturbed  on  appeal. 
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7.  Equitt— Bill  of  Review— Newly  Discovered  Evidence. 

Leave  to  file  a  bill  of  review  on  tlie  grouud  of  newly  discovered  evidence- 
will  not  be  granted,  where  such  evidence  is  merely  cumulative  on  issues^ 
Joined  and  tried  in  the  case  or  where  it  is  immaterial  to  the  issues  upon 
which  the  case  was  decided. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  19,  Equity,  f  1092.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis-^ 
trict  of  Colorado. 

This  was  a  bill  to  foreclose  a  mortgage  executed  by  Arthur  J.  Richardson 
and  E.  Jennie  H.  Ricliardson,  defendants  below,  to  secure  the  payment  of  a  note 
for  $182,300  made  by  them  and  payable  to  the  order  of  Henry  B.  Lowe  and 
'I^son  S.  Dines,  oomplainants  below.  The  property  mortgaged  consists  of  a 
number  of  mining  claims  known  as  the  "Topeka  Group"  of  mines  located  in 
Gilpin  county,  Colo.  Defendants  admitted  the  execution  of  the  note  and 
mortgage,  and  set  up  as  a  defense  that  the  note  was  given  to  represent  part 
payment  of  the  purchase  price  of  the  mines  which  they  had  bought  from  com- 
plainants; that  the  mines  were  worthless  and  known  to  have  been  so  by  com- 
plainants when  they  made  the  sale;  that  they  were  Induced  to  make  the 
purchase  by  fraud,  deceit,  and  misrepresentation  practiced  upon  them  by  com- 
plainants and  for  these  reasons  the  note  was  without  consideration  and  void- 
Defendants  also  filed  a  cross-bill,  setting  forth  the  transaction  culminating 
In  the  purchase  of  the  mines,  the  false  representations  made  by  complainants 
concerning  their  values,  the  fraud  practiced  by  complainants  to  induce  them  to 
make  the  purchase,  payment  of  one-half  of  the  purchase  price  by  them^ 
a  rescission  of  the  contract  on  the  discovery  of  the  fraud  and  other  facts  wliich 
win  be  sufliciently  referred  to  later,  and  prayed  that  the  note  and  mortgage^ 
be  canceled,  that  complainants  be  decreed  to  restore  to  defendants  $162,500, 
the  cash  payment  made  for  the  mines,  and  to  retake  title  and  possession  there- 
of. On  these  Issues  the  case  was  heard  by  the  Circuit  Court  and  decided  in 
favor  of  complainants  on  their  bill  of  foreclosure  and  against  defendants  ott 
the  issues  presented  both  by  their  answer  and  cross-bill.    Defendants  appeal. 

Charles  S.  Thomas  and  William  H.  Bryant  (William  1\  Malburn, 
and  Don  M.  Dickinson,  on  the  brief),  for  appellants. 

Charles  J.  Hughes,  Jr.,  and  O.  L.  Dines  (E.  E.  Whitted,  on  the 
brief),  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  defendants.  Mrs.  Richardson  and  her  son  Arthur,  were  resi- 
dents of  Erie  county,  N.  Y.,  and  on  the  death  of  the  husband  and 
father,  some  10  years  before  the  events  of  this  suit,  became  possessed 
of  a  large  estate  which  enabled  them  to  make  transactions  of  their 
own,  and  which  required  of  them  the  exercise  of  business  sagacity  and 
management.  The  mother  was  co-trustee  with  one  Lindsay  in  the  ac- 
tive management  of  her  late  husband^s  estate  and  had  had  considerable 
experience  in  mining  deals  in  Wyoming  and  Colorado.  The  son  was. 
in  the  prime  of  young  manhood,  23  years  of  age,  and  had  dealt  in 
mines  in  Colorado,  Wyoming,  and  Michigan.  They  both  appear  by 
the  record  to  have  been  fairly  sensible  and  prudent  persons.  The 
complainants,  Lowe  and  Dines,  were  the  owners  of  the  Topeka  Group- 
of  mines,  and  resided  in  Denver,  Colo.  Lowe  had  the  chief  manage- 
ment and  control  of  the  transaction,  which  resulted  in  the  sale  of  the 
mines  to  the  defendants. 
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The  alleged  fraudulent  and  false  representations  mainly  relied  up- 
on by  defendants  to  secure  a  rescission  of  the  contract  of  sale  are: 
(1)  the  pretension  that  Lowe  was  obliged  to  undergo  a  dangerous 
and  possibly  fatal  surgical  operation  which  induced  him  to  sell  a  mine 
of  wonderful  richness  below  its  actual  value;  (2)  the  pretension  that 
certain  parties  denominated  the  "Boston  Parties"  were  clamoring  for 
the  property  at  the  same  price  he  was  offering  it  to  defendants;  (3) 
the  representations  that  the  mines  were  of  great  richness  and  value 
as  disclosed  in  certain  engineers'  reports  submitted  to  defendants  to 
induce  them  to  make  the  purchase;  (4)  the  representations  that  the 
mines  were  of  great  value  and  that  the  ore  in  sight  was  extensive  and 
valuable  as  stated  by  Lowe  and  his  agents  orally  to  the  defendants. 
As  further  ground  for  rescission  it  is  claimed  that  there  was  a  sup- 
pression of  information  concerning  the  expenses  of  operating  the 
mines  and  that  Lowe  corrupted  one  Townsend  while  he  was  acting 
as  the  agent  or  associate  of  defendants  in  the  purchase  by  offering 
and  finally  paying  to  him  a  commission  to  bring  about  the  sale. 

The  questions  whether  the  representations  specified  were  made 
or  whether  if  made  they  were  material  or  of  that  sort  upon  which 
defendants  might  rely  or  whether  they  were  in  fact  false  or  whether 
information  was  suppressed  or  whether  Townsend  was  corrupted  all 
received  much  attention  in  proof  and  argument  and  might  afford  in- 
teresting subjects  for  discussion,  but  in  the  view  we  take  of  the  ques- 
tion of  waiver  of  the  fraud  by  failure  to  exercise  due  diligence  to 
rescind,  those  questions,  so  far  as  the  rescission  of  the  contract  is 
concerned,  do  not  require  consideration  at  our  hands,  and  we  ac- 
cordingly refrain  from  so  doing  and  proceed  to  a  consideration  of  the 
evidence  relating  to  the  time  when  defendants  acquired  knowledge 
of  the  alleged  falsity  of  the  representations  and  reports  concerning 
the  character  and  value  of  the  mines  and  the  other  alleged  fraud- 
ulent conduct  of  Lowe.  The  proof  discloses  that  defendants  took 
possession  of  the  mines  with  Townsend  acting  as  their  superintend- 
ent or  general  manager  immediately  on  the  consummation  of  the 
purchase,  October  27,  1899;  that  they  found  soon  after  taking  pos- 
session that  the  rich  free  gold  which  had  been  represented  to  be  in 
a  stope  known  as  the  Klondike  stope  was  not  there;  that  as  early 
as  December,  1899,  they  suspected  that  Townsend  had  received  a 
commission  from  Lowe;  that  some  time  in  January,  1900,  they  be- 
lieved the  reports  and  statements  concerning  the  character  and  value 
of  the  mines  upon  which  they  claim  to  have  relied  in  making  the  pur- 
chase were  untrue.  On  February  24,  1900,  according  to  the  aver- 
ments of  the  cross-bill  and  amended  cross-bill  of  Arthur  Richard- 
son he  and  his  mother  had  ascertained  the  fraudulent  character  of  the 
transaction  and  rescinded  the  contract;  he  avers  "that  they  have  never 
from  that  time  to  this  acknowledged  in  any  way,  shape  or  form  that 
said  note  was  binding  upon  them,  but  they  have  repudiated  the  entire 
transaction  and  they  now  repudiate  the  same."  On  that  day  Town- 
send  was  discharged  as  superintendent  and  one  Nichols  substituted  in 
his  place.  On  May  12,  1900,  this  foreclosure  suit  was  instituted. 
On  July  2,  1900,  both  Arthur  Richardson  and  Mrs.  Richardson  filed 
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answers  and  cross-bills  for  relief  on  the  ground  of  fraud.  On  Novem- 
ber 28,  1900,  Arthur  filed  an  amended  cross-bill  and  on  a  later  date 
Mrs.  Richardson  filed  a  like  amended  cross-bill.  From  the  foregoing 
we  conclude  that  defendants  discovered  the  fraud,  if  any  there  was, 
as  early  as  February,  1900.  Upon  such  discovery  their  rights  and 
duties  became  dear.  They  had  two  remedies,  one  was  to  rescind  the 
contract  by  reason  of  the  fraud  and  the  other  to  affirm  the  contract 
notwithstanding  the  fraud.  If  they  proposed  to  rescind,  their  duty 
was  to  assert  that  right  promptly,  unconditionally  and  unevasively, 
otherwise  the  affirmation  of  the  contract,  notwithstanding  the  fraud, 
would  follbw. 

In  Grymes  v.  Sanders,  93  U.  S.  65,  62,  23  L.  Ed.  798,  the  Supreme 
Court  by  Mr.  Justice  Swayne  stated  the  rule  thus : 

**Where  a  party  desires  to  rescind  upon  the  ground  of  mistake  or  fraud 
he  must,  upon  the  discovery  of  the  facts,  at  once  announce  his  purpose,  and 
adhere  to  it  If  he  be  silent,  and  continue  to  treat  the  property  as  his  own, 
he  will  be  held  to  have  waived  the  objection,  and  wUl  be  conclusively  bound 
by  the  contract,  as  If  the  mistake  or  fraud  had  not  occurred.  He  is  not  per- 
mitted to  play  fast  and  loose.  Delay  and  vacillation  are  fatal  to  the  right 
which  had  before  subsisted." 

In  Shappiro  v.  Goldberg,  192  U.  S.  232,  24  Sup.  Ct  269,  48  L.  Ed. 
419,  the  Supreme  Court  by  Mr.  Justice  Day  says : 

••It  is  well  settled  by  repeated  decisions  of  this  court  that  where  a  party 
desires  to  rescind  upon  the  ground  of  misrepresentation  or  fraud,  he  must 
upon  the  discovery  of  the  fraud  announce  his  purpose  and  adhere  to  It  [citing 
Grymes  v.  Sanders].  If  he  continues  to  treat  the  property  as  his  own  the 
right  of  rescission  is  gone,  and  the  party  will  be  held  bound  by  the  contract 
•  •  •  If  he  choose  the  latter  remedy  [rescission]  he  must  act  promptiy— an- 
nounce his  purpose  and  adhere  to  it,  and  not  by  acts  of  ownership  continue 
to  assert  right  and  title  over  the  property  as  though  it  belonged  to  him.'* 

This  court,  in  Bumes  v.  Bumes,  70  C.  C.  A.  357.  137  Fed.  781, 
and  Burk  v.  Johnson  (C.  C.  A.)  146  Fed.  209,^  citing  many  authorities 
in  support,  announced  the  same  doctrine.  These,  without  citing 
other  well-known  cases  to  the  same  point,  sufficiently  affirm  the  prop- 
osition that  defendants  upon  discovering  complainants'  fraud  had  an 
instant  duty  to  perform.  If  they  would  repudiate  the  contract  by  rea- 
son of  that  fraud  they  should  thereafter  have  treated  the  property  as 
they  would  have  done  the  property  of  complainants  found  in  their  pos- 
session and  not  as  their  own  property.  How  did  defendants'  conduct 
square  with  this  well-settled  rule  of  law?  They  employed  Nichols  to 
succeed  Townsend  as  superintendent  and  general  manager  of  the  mine, 
and  notwithstanding  they  claimed  to  have  rescinded  the  contract  on  that 
day,  they  authorized  him  to  do  the  best  he  could  with  the  mines, 
and  to  work  them  to  the  best  advantage.  Nichols  remained  as  super- 
intendent until  November,  1899,  and  says  in  his  testimony  that  he 
worked  the  mines  to  the  best  advantage.  The  proof  shows  no  sub- 
stantial change  in  mining  operations  after  the  alleged  rescission.  Nich- 
ols kept  right  on  with  development  work,  practically  as  Townsend 
had  done,  drifting,  cross-cutting,  stoping,  upraising,  breaking  down, 
and  shipping  ore  and  selling  the  same  until  November,  when  he  re- 
signed and  was  succeeded  by  one  Beals,  who,  under  Arthur  Richard- 
son's direction,  drove  levels  and  did  other  development  work  until 
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Oecember,  1901.  In  May  and  June  after  the  alleged  rescission  Nichols 
eased  to  numerous  miners  various  parts  of  the  mine  for  operation 
Ml  shares,  and  so  far  as  we  can  discover  from  the  voluminous  record 
)efore  us  the  mines  were  worked  both  for  development  and  producing 
mrposes  in  the  spirit  of  the  instructions  given  Nichols  when  he 
ucceeded  Townsend  as  superintendent.  In  that  part  of  appellants' 
>rief  where  counsel  discuss  the  value  of  the  mine  they  well  simi  up 
he  character  of  the  operations  after  the  time  appellants  discovered  the 
lleged  fraud  and  after  the  alleged  rescission  as  follows : 

*'In  February,  1900,  he  [TownsendJ  was  summarily  removed  as  manager  and 
lis  connection  with  the  appellants  was  thereby  permanently  ended.  One 
ohn  Nichols,  an  old  experienced  and  competent  miner  was  Installed  as  man- 
ger in  his  stead,  who,  for  months  thereafter,  and  until  October,  1900,  vainly 
ouglit  to  locate  and  exploit  the  manrelons  bodies  of  ore  recounted  In  the 
eports  of  Mr.  Lowe's  experts  and  by  his  own  representations." 

The  exploitation  and  operation  of  the  mines  as  shown  by  the  record 
lot  only  after  the  admitted  knowledge  of  the  fraud,  but  after  the  de- 
endants  had  pleaded  it  as  a  ground  of  rescission  of  the  contract  of 
purchase  are  totally  inconsistent  with  the  right  of  rescission.  They 
vince  a  continued  ownership  and  interest  in  the  mines  rather  than  a 
epudiation  of  the  contract  and  a  holding  of  the  mines  for  the  benefit  of 
he  vendors,  and  afford  conclusive  evidence  that  the  vendees  waived 
he  fraud  and  affirmed  the  contract  of  purchase.  Counsel  for  the 
endees  seek  to  avoid  this  result  by  claiming:  (1)  That  the  vendees 
^rere  entitled  to  a  lien  on  the  mines  to  secure  the  repayment  of  the 
irst  installment  of  purchase  money  paid  by  them;  (2)  that  the  work 
>n  the  mines  was  done  pending  negotiations  for  a  settlement;  (3) 
hat  the  work  was  done  to  secure  evidence  of  the  worthlessness  of 
he  mines. 

It  may  be  conceded  that  the  vendees  might  in  case  of  success  in  their 
uit  for  rescission  be  decreed  to  have  a  lien  on  the  property  sold  for 
he  amount  of  their  cash  payment,  and  also  that  the  vendees  might 
lave  been  justified  in  taking  samples  of  ore  and  making  reasonable 
xperiments  with  the  mines  for  the  purpose  of  securing  proof  for  use  in 
he  pending  litigation,  but  neither  of  these  concessions  avail  them  for 
he  present  purpose.  If  they  were  entitled  to  hold  possession  to  pre- 
erve  their  lien  they  would  clearly  be  entitled  to  do  such  acts  and  such 
cts  only  as  were  reasonably  necessary  for  and  consistent,  with  that 
lurpose.  Any  other  or  further  acts  would  be  manifestly  for  some 
•ther  purpose.  Likewise,  if  they  might  take  samples  and  otherwise 
prepare  evidence  for  the  trial,  only  such  samples  and  other  experi- 
nental  work  as  would  reasonably  subserve  that  purpose  would  be  just- 
Sed.  But  neither  of  these  purposes,  in  our  opinion,  required  the  break- 
ig  down,  shipping  and  selling  of  ore,  running  levels  and  making 
ross-cuts  and  other  acts  of  development  and  prospecting  shown  by 
he  proof  in  this  case.  The  vendees  obviously  had  some  other  purpose 
n  doing  all  this  work,  and  it  must,  in  our  opinion,  be  referred  to  their 
wn  interests  as  owners  of  the  mines  which  they  had  purchased  and 
^hich  they  had  determined  to  keep,  notwithstanding  any  frauds  prac- 
iced  upon  them  by  the  vendors. 

Again  it  is  urged  that  the  work  was  done  on  the  mines  pending 
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negotiations  of  settlement  of  the  controversy  between  the  parties  and 
was  therefore  excusable.  This  excuse,  in  our  opinion,  is  without  merit. 
A  careful  examination  of  the  record  fails  to  disclose  any  attempt  to 
settle  the  controversy  presented  by  the  pleadings  in  this  case.  As 
early  as  November  4,  1899,  the  subject  of  securing  an  extension  of 
the  time  for  making  the  second  payment  for  the  mines  arose.  In  a 
letter  from  Mr.  Lindsay  (co-trustee  with  Mrs.  Richardson  of  her  late 
husband's  estate)  addressed  to  Mr.  Lowe  he  says  amongst  other  things: 

"It  would  probably  not  inconvenience  you  to  divide  this  second  payment  of 
$182,500  into  10  equal  payments  of  $18^50,  one  to  be  paid  December  12tii 
next,  and  one  on  tbe  12th  of  each  succeeding  month ;  the  last  being  paid  in 
nine  months  from  December  12th,  eadi  note  bearing  Interest  at  6  per  cent, 
per  annum.  Had  such  an  arrangement  been  originally  made  you  would  have 
deemed  it  reasonable,  and  you  will  also.  I  think,  concede  that  the  amounts  of 
payment  and  dates  of  same  were  acceded  to  by  the  purchasers  without  mature 
reflection.  Your  consent  to  this  plan  will  give  us  the  needed  time  in  which  to 
pronrlde  for  the  payment    •    •    •    etc" 

The  proof  shows  that  the  purchasers  did  not  have  the  ready  money 
to  make  payment  of  the  second  installment;  that  they  had  expected 
to  pay  it  out  of  the  earnings  of  the  mines  or  the  sale  of  stocks  belonging 
to  their  deceased  ancestor's  estate.  Being  disappointed  in  getting  the 
money  from  these  sources  efforts  to  secure  extensions  of  time  in  ^ich 
to  make  the  final  payment  were  from  time  to  time  made,  and  these 
efforts,  which  we  understand  recognized  the  obligation  of  the  pur- 
chasers to  make  the  payment  in  full,  seem  from  the  proof  to  be  the  only 
negotiations  to  which  general  reference  is  made  in  the  pleadings.  No 
demand  seems  to  have  been  made  by  the  vendees  for  damages  sustained 
by  misrepresentation  or  fraud  in  bringing  about  the  contract,  and  we 
discover  no  negotiations  for  the  settlement  of  any  such  demand.  In 
making  the  foregoing  statement  we  confine  ourselves  to  time  antecedent 
to  filing  the  cross-bills  by  defendants.  We  recognize  that  there  is  some 
evidence  of  an  attempt  at  compromising,  begun  a  long  time  after  the 
case  was  at  issue,  in  June,  1901,  but  such  negotiations  manifestly  afford 
no  ground  for  excusing  defendants'  prior  conduct.  As  a  further  and 
conclusive  answer  to  the  contention  that  the  vendees'  conduct  was  ex- 
cused by  the  pendency  of  negotiations  for  a  settlement,  attention  is 
called  to  the  fact  that  the  operation  of  the  mines  by  the  vendees  con- 
tinued after  the  bill  for  foreclosure  was  filed  and  after  the  first  answers 
and  cross-bills  were  filed  thereto  for  several  months  at  least,  practically 
the  same  as  before.  As  a  result  of  a  most  careful  and  painstaking 
consideration  of  the  conduct  of  the  vendees  after  February  24,  1900, 
as  disclosed  by  the  proof,  we  confidently  assert  that  the  purpose  to  re- 
scind the  contract  by  reason  of  the  frauds  alleged  was  never  entertained 
by  the  defendants  until  they  filed  their  answers  and  cross-bills  in  July, 
1900.  We  find  no  evidence  until  then  of  any  notice  to  complainants 
of  such  purpose.  Up  to  that  time  they  were' silent  and  for  months 
afterwards  they  exercised  many  acts  of  absolute  ownership.  They 
planned  for  and  executed  schemes  for  further  development  of  the 
mines  totally  inconsistent  with  their  present  pretension  of  having 
repudiated  their  contract  of  purchase  on  February  24th.  Rescission 
of  a  contract  on  the  ground  of  fraud  is  not  a  mental  process  luidis- 
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closed  and  unacted  upon.  It  requires  affirmative  action  immediately 
on  its  discovery;  some  overt  act  and  outward  manifestation  of  the 
intention  to  clearly  apprise  the  other  party  to  the  contract  of  the 
right  asserted.  Melton  v.  Smith,  65  Mo.  325;  Walters  v.  Miller,  10 
Iowa,  427.  No  case  has  been  brought  to  our  attention  which  presents 
a  clearer  illustration  of  the  doctrine  of  waiver  of  fraud  and  election  to 
abide  by  the  contract  as  made  than  this.  The  following  cases  aflford 
apt  and  persuasive  authority  for  the  application  of  the  doctrine  to  this 
case :  Romanoff  Mining  Co.  v.  Cameron,  137  Ala.  214,  33  South.  864 ; 
ShiflFer  v.  Dietz,  83  N.  Y.  300 ;  Booth  v.  Ryan,  31  Wis.  46 ;  Green- 
wood V.  Fenn,  136  111.  146,  26  N.  E.  487 ;  Dennis  v.  Jones,  44  N.  J. 
Eq.  513,  14  Atl.  913,  6  Am.  St.  Rep.  899 ;  Downer  v.  Smith,  32  Vt 
1,  76  Am.  Dec.  148.  The  duty  of  rescinding  arises  immediately  upon 
acquiring  knowledge  of  the  substantial  and  material  facts  constituting 
the  fraud.  It  is  not  requisite  that  the  defrauded  party  shall  be  ac- 
quainted with  all  the  evidence  constituting  the  fraud  before  the  duty 
to  act  by  way  of  rescission  arises.  Campbell  v.  Flemming,  1  A.  &  E. 
40;  Fry  on  Specific  Performance  of  Contracts  (2d  Ed.)  §§  703,  704; 
Bach  V.  Tuch,  126  N.  Y.  53,  26  N.  E.  1019 ;  Taylor  v.  Short,  107  Mo. 
384,  17  S.  W.  970.  When  he  has  evidence  sufficient  to  reasonably  actu- 
ate him  to  rescind  the  contract  and  on  which  he  has  once  acted  no 
subsequent  discovery  of  cumulative  evidence  can  operate  to  excuse 
waiver  of  the  fraud  if  one  has  in  the  meantime  occurred  or  to  revive  a 
once  lost  right  of  rescission.  The  election  to  waive  the  fraud  once 
deliberately  made  is  irrevocable.  Vacillation  or  speculation  cannot  be 
tolerated.    See  cases  supra. 

In  the  view  we  have  taken  of  the  question  already  discussed,  we  find 
no  occasion  for  considering  or  determining  the  interesting  questions 
discussed  by  counsel  touching  the  effect  of  a  failure  to  restore  or  offer 
to  restore  the  property  conveyed  before  suit  was  brought  or  the  inabil- 
ity at  the  time  the  issues  were  made  up  or  the  case  tried  to  place  the 
vendors  in  statu  quo.  The  election  to  affirm  the  contract  notwith- 
standing the  fraud  renders  a  discussion  of  these  questions  unnecessary. 
The  further  question  requiring  attention  relates  to  the  issue  of  fail-, 
ure  of  consideration  of  the  note  which  affords  the  foundation  of  com- 
plainants' foreclosure  suit,  raised  by  defendants'  answers.  These  an- 
swers charge  that  complainants  concocted  a  scheme  to  cheat  and  de- 
fraud the  defendants  out  of  $365,000  in  money  without  giving  them 
any  consideration  therefor,  and  to  that  end  that  the  complainants  made 
the  alleged  false  representations,  statements  and  reports  concerning 
the  value  of  the  mines,  which  have  already  been  considered  in  the  fore- 
part of  this  opinion;  that  defendants  in  reliance  upon  them  were  in- 
duced to  make  the  contract  obligating  themselves  to  pay  $365,000  for 
the  mines  and  to  execute  in  part  payment  thereof  the  note  in  question. 
They  further  allege  that  the  mines  were  practically  worthless,  and 
that  by  reason  of  these  facts  there  was  no  consideration  for  the  note 
in  question  or  that  the  consideration  failed. 

Counsel  for  complainants  first  contend  that  the  same  fraud  on  which 
the  cross-bill  for  recission  was  based  is  made  the  basis  of  this  defense,, 
and  as  that  fraud  was  so  waived  as  to  prevent  recission,  the  conse- 


Digitized  by  VjOOQIC 


324  79  C.  C.  A.  REPORTS. 

quences  of  it  cannot  be  availed  of  on  the  plea  of  failure  of  consideration 
to  diminish  the  amount  due  on  the  note  secured  by  the  mortg^age.  If 
the  contract  at  the  time  of  the  discovery  of  the  fraud  were  executory 
this  contention  would  be  sound.  The  vendees,  with  full  knowledge  of 
the  vitiating  fraud  would  not  be  permitted  to  go  on  and  perform  the 
contract,  voluntarily  subjecting  themselves  to  damages,  and  afterwards 
to  sue  for  and  recover  the  same.  Their  waiver  of  the  fraud  by  such 
performance  of  the  contract  would  doubtless  be  for  all  purposes  and 
would  bind  them  to  the  contract  in  like  manner  as  they  would  have  been 
bound  if  the  falsity  of  the  representations  had  been  known  and  fully 
understood  before  the  execution  of  the  contract.  The  waiver  after 
knowledge  of  the  fraud  constitutes  full  affirmation  and  ratification  of 
the  contract,  notwithstanding  the  fraud. 

In  Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co.,  44  C.  C.  A.  612, 
105  Fed.  673,  679,  62  L.  R.  A.  745,  Judge  Lurtcm  speaking  for  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  says : 

*'If  the  fraud  be  discovered  while  the  contract  is  wholly  executory,  the  party 
defrauded  has  the  option  of  going  on  with  it  or  not,  &b  he  chooses.  If  lie 
executes  it,  the  loss  happ^is  from  such  voluntary  executicm,  and  he  cannot 
recover  for  loss  which  he  deliberately  elected  to  incur." 

So  in  Kingman  v.  Stoddard,  29  C.  C.  A.  413,  86  Fed.  740,  where  this 
subject  is  considered  in  the  light  of  the  authorities  a  palpable  distinc- 
tion is  made  between  the  effect  of  waiving  a  fraud  before  and  after 
the  performance  of  a  contract  induced  by  it.    The  reason  for  nonliabil- 
ity in  cases  where  the  vendee  has,  with  knowledge  of  it,  waived  the 
fraud  before  the  performance  of  the  contract  has  no  application  to  a 
case  like  that  now  before  us.    Here  the  vendees  had  fully  performed 
their  contract,  paid  for  and  taken  possession  of  the  mines  purchased, 
expended  about  $75,000  in  equipping  them  with  new  machinery  and 
had  conducted  much  exploration  work  prior  to  the  discovery  of  the 
alleged  fraud.    To  hold  in  such  a  case  that  because  of  a  state  of  facts 
which  prevents  total  rescission  of  the  contract  there  can  be  no  recov- 
ery for  the  deceit  would,  in  our  opinion,  deny  a  well-recognized  reme- 
dy to  the  injured  party.    But  it  is  said  that  damages  occasioned  by  the 
fraud  and  deceit  cannot  be  recovered  by  defendants  on  a  plea  of  fail- 
ure of  consideration  for  the  note  given.    This  is  not  so.    The  note  was 
given  for  a  thing  supposed  to  be  of  value  and  was  so  represented  by 
complainants.    If  it  had  no  value  and  the  representations  were  material 
false  and  relied  upon  there  was  no  consideration  for  the  note  and 
complainants  ought  to  have  no  relief  by  reason  of  the  note.    The 
consequence  of  the  fraud  and  deceit  may  be  availed  of  to  defeat  in 
toto  the  complainants'  right  of  action  on  the  note  or  if  the  same  occa- 
sioned only  a  partial  diminution  of  the  value,  in  mitigation  of  damages. 
Withers  v.  Greene,  9  How.  (U.  S.)  213,  13  L.  Ed.  109;   Van  Buren 
V.  Digges,  11  How.  (U.  S.)  461,  13  L.  Ed.  771 ;  Zimpelman  v.  Hipwell, 
4  C.  C.  A.  609,  54  Fed.  848;   Boggs  v.  Wann  (C.  C.)  68  Fed.  681; 
Rotan  V.  Nichols,  22  Ark.  247. 

Again  it  is  urged  that  the  two  defenses  based  on  the  alleged  fraud, 
the  failure  of  consideration  for  the  note  and  rescission  of  the  contract 
are  inconsistent  defenses  and  cannot  both  stand.    The  same  facts  are 
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pleaded  in  both  defenses  and  the  two  different  theories  are  undoubtedly 
presented  by  counsel  out  of  abundant  precaution  to  present  some  theory 
of  law  to  warrant  relief  on  the  facts  as  they  might  turn  out  to  be.  If 
the  facts  should  justify  a  recission  the  relief  would  be  greater  than  if 
Dnly  a  diminution  of  damages  could  be  awarded. 

In  Daniell's  Ch.  PI.  &  Pr.,  vol.  1,  *page  713,  the  author  lays  down 
the  following  rule: 

"A  defendant  may,  by  his  answer,  set  up  any  number  of  def^ises,  as  the 
consequence  of  the  same  state  of  facts,  which  his  case  will  allow,  or  the  in- 
^nuity  of  his  legal  advisers  may  suggest" 

Chancellor  Wolworth,  in  Hopper  v.  Hopper,  11  Paige  Ch.  (N.  Y.) 
16,  says: 

"A  defendant  In  this  court  in  an  answer  may  set  up  as  many  defenses  as 
tie  pleases.  The  different  parts  of  his  answer,  therefore,  are  not  to  be  con- 
strued in  the  same  manner  as  the  different  parts  of  a  plea  would  be  in  this 
lourt  or  even  in  a  court  of  law.  ♦  ♦  ♦  He  cannot  set  up  two  distinct  de- 
Pensei^  therein  which  are  so  inconsistent  with  each  other  that  if  the  matters 
!on8tituting  one  defense  are  truly  stated  the  matters  upon  which  the  other 
lefense  is  attempted  to  be  based  must  necessarily  be  untrue  in  point  of  fact" 

This,  as  we  understand,  lays  down  the  test  to  be  whether  the  facts 
)leaded  in  the  different  defenses  can  or  cannot  physically  coexist  Test- 
id  by  the  rule  indicated*  in  the  foregoing  authorities  there  can  be  no 
Joubt  that  in  this  equitable  proceeding  the  answer  and  the  cross-bill 
ire  consistent.  There  might  well  coexist  facts  warranting  the  vendees 
in  exercising  the  right  of  rescission  which,  if  they  waived,  might  also 
entitle  them  to  damages.  The  exigencies  of  the  trial  alone  might  de- 
ermine  which  would  be  most  available  to  the  defendant. 

Woods,  Circuit  Judge,  later  Associate  Justice  of  the  Supreme  Court, 
n  the  case  of  Hicks  v.  Jennings  (C.  C.)  4  Fed.  855,  dealt  with  a  simi- 
ar  question  and  took  occasion  to  say: 

"A  court  of  equity  would  not  allow  a  decree  upon  the  note  and  mortgage 
II  suit  and  then  turn  the  defendant  over  to  another  suit  to  recover  the  amount 
rat  of  which  he  had  been  wronged  by  the  fraud  and  falsehood  of  the  complain- 
mt.  Having  the  parties  before  it,  it  would  adjust  the  controversies  between 
hem  ^ringing  out  of  the  same  transaction,  according  to  equity  and  good 
wnsclence." 

Reference  to  that  opinion  discloses  that  Judge  Woods  recognized 
is  this  court  has  done  in  Wilson  v.  New  United  States  Cattle  Ranch 
:o.,  20  C.  C.  A.  244,  73  Fed.  994,  a  difference  between  the  rule  ap- 
>licable  to  an  adtion  in  a  court  of  law  as  distinguished  from  a  pro- 
:eeding  in  equity.  Having  disposed  of  these  preliminary  questions  we 
ire  now  brought  to  the  question  of  fact.  Assuming,  but  not  deciding, 
hat  complainants  were  guilty  of  the  false  representations,  deceit  or 
'raud  complained  of,  were  the  defendants  damaged  thereby?  If  so 
n  what  amount? 

The  measure  of  damages,  if  any,  in  cases  of  this  kind,  is  the  differ- 
ence between  what  the  vendees  parted  with  and  the  actual  value  of 
rvhat  they  received.  Stratton's  Independence  Limited  v.  Dines,  135 
Fed.  449,  68  C.  C.  A.  161  and  cases  there  cited.  The  burden  was  on 
iefendants  to  prove  not  only  that  the  mines  which  they  received  were 
)f  less  value  than  $365,000  which  they  paid  for  them,  but  to  prove  how 
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much  less  was  their  value.  They  made  their  proof  as  best  they  could 
and  have  brought  to  this  court  the  record  on  this  subject,  and  on  this 
record  we  are  asked  to  find  and  decree  that  the  note  was  without  con- 
sideration in  whole  or  in  part  and  if  in  part,  what  part.  Can  we  do  so? 
The  property  which  we  are  asked  to  value  and  say  how  much,  if 
anything,  less  than  $365,000  it  was  worth  in  1899  consists  of  several 
mining  claims  partially  developed,  and  which  during  seven  or  eight 
years  before  1899  had  produced  the  average  value  of  $9  to  $11  per  ton. 
This  property,  from  its  nature,  is  of  doubtful  and  uncertain  value.  No 
one  can  peer  into  the  bowels  of  the  earth  and  tell  us  with  accuracy  what 
is  found  there.  It  is  so  difficult  to  determine  even  the  quantity  and  val- 
ue of  ore  in  sight  that  the  Supreme  Court  in  Southern  Development 
Co.  V.  Silva,  126  U.  S.  247,  252,  8  Sup.  Ct.  883,  31  L.  Ed.  678,  says: 

"It  is  at  best  a  mere  matter  of  opinion.  It  cannot  be  calculated  witli 
mathematical  or  even  with  approximate  certainty.  The  opinions  of  expert 
miners,  on  a  question  of  this  kind,  might  reasonably  differ  quite  materially." 

These  observations  are  made  by  the  Supreme  Court  concerning  an 
estimate  of  ore  actually  "in  sight"  as  that  term  is  understood  among 
miners.  But  that  court  in  the  same  case  goes  further,  and,  quoting  with 
approval  from  Tuck  v.  Downing,  76  111.  71,  94,  says : 

"No  man,  however  scientific  he  may  be,  could  certainly  state  how  a  mine, 
with  the  raost  flattering  outcrop  or  blowout  will  finally  turn  oat.  It  is  to 
be  folly  tested  and  worked  by  men  of  skill  and  judgment.  Mines  are  not 
j)urcbased  and  sold  on  a  warranty,  but  on  the  prospect.  The  sighf  determines 
the  purchase.  If  very  flatterhig,  a  party  is  willing  to  pay  largely  for  the 
chance.  There  Is  no  other  sensible  or  known  mode  of  selling  this  kind  of 
property.  It  Is,  In  the  nature  of  things,  utterly  spectfiatlve,  and  every  one 
knows  the  business  is  of  the  most  fiuctuating  and  hazardous  charact^.  How 
many  mines  have  not  sustained  the  hopes  created  by  their  outcrop." 

From  such  approved  reflections  concerning  the  character  of  the 
property  which  defendants  purchased,  and  which  we  are  now  asked 
to  say  was  worth  less  than  they  paid  for  it  we  find  that  we  are  deal- 
ing with  a  subject  uncertain  in  actual  value,  and  which,  from  the 
speculative  feature  involved  in  dealing  in  it,  becomes  almost  impossible 
to  accurately  value.  Notwithstanding  these  difficulties,  we  have  given 
the  testimony  on  both  sides  our  most  careful  consideration. 

The  defendants  introduced  a  dozen  witnesses  or  more,  some  of 
whom  qualified  as  experts  and  some  did  not,  some  of  whom  testified 
concerning  their  observation  and  experience  in  the  mines,  and  some 
of  whom  testified  to  taking  samples  of  ore  from  the  mines,  which 
were  afterwards  assayed.  These  experts  and  witnesses  generally  testi- 
fied concerning  the  condition  of  the  mines  as  they  appeared  after  the 
defendants  took  possession  in  the  fall  of  1899  and  during  the  summer 
of  1900.  The  general  tendency  of  their  testimony  shows  that  the 
mines  were  of  little  or  no  value.  The  methods  resorted  to  in  securing 
the  samples  and  the  results  indicated  by  them  are  characterized  as 
unfair  and  unreliable  by  complainants*  counsel.  Complainants  intro- 
duced an  equal  or  greater  number  of  witnesses  in  support  of  their 
contention  touching  the  value  of  the  mines.  They  produced  experts 
who  claimed  to  have  made  recent  exhaustive  and  accurate  examinations 
of  the  mines  and  found  them  to  be  of  great  value.    They  introduced 
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miners  who  had  worked  in  the  mines  both  before  and  after  defendants 
took  possession  who  gave  evidence  tending  to  show  the  continued  exist- 
ence of  a  good  mine.  Considering  the  great  volume  of  this  evidence, 
the  mass  of  detail  found  in  it,  the  irreconcilable  and  contradictory  state- 
ments of  witnesses  as  well  as  the  uncertainty  of  inference  to  be  drawn 
from  the  facts,  we  find  ourselves  unable  to  say  that  the  mines  in  ques- 
tion were  worth  less  than  the  amount  paid  for  them,  and  much  more  are 
we  unable  to  say  how  much  less  they  were  worth.  Any  conclusion  on 
this  subject  rests  largely  upon  conjecture  and  surmise,  and  these  we 
cannot  indulge.  The  defendants  upon  whom  the  burden  rested  have 
failed  to  satisfactorily  show  how  much,  if  anything,  should  be  allowed 
them  as  damages  for  the  fraud  and  deceit  charged  by  them. 

Judge  Hallett,  who  tried  this  case  in  the  Circuit  Court,  is  a  man 
of  great  experience  in  the  trial  of  mining  cases  and  his  findings  on  con- 
flicting evidence  are  not  only  presumptively  correct  (Steams-Roger 
Mfg.  Co.  v.  Brown.  52  C.  C.  A.  559,  114  Fed.  939),  but  specially  ap- 
preciated by  us  in  tnis  case.  Speaking  of  the  value  of  ore  in  the  mines 
at  the  time  of  the  sale,  and  specially  of  the  proof  of  the  defendants 
tending  to  show  that  complainants'  representations  as  to  value  were 
false,  he  makes  use  of  the  following  language : 

**The  respondents  rely  mainly  upon  the  work  which  they  did  In  the  prem- 
ises and  the  results  which  they  obtained  from  getting  the  ore  treated  to  show 
that  the  representations  were  in  the  first  place  false.  I  do  not  believe  that 
this  affords  a  fair  test ;  at  all  events,  the  testimony  on  that  point  is  met  by  a 
very  considerable  volume  of  testimony  on  the  other  side  as  to  the  previous 
yield  of  the  mine  and  it  leaves  the  whole  subject  in  doubt,  so  tliat  it  cannot 
be  said  that  the  facts  are  established." 

Unless  we  are  prepared  to  say  that  the  learned  judge  made  a  seri- 
ous mistake  in  his  consideration  of  the  facts  we  ought  not  to  disturb 
the  conclusion  reached  by  him.  Steams-Roger  Mfg.  Co.  v.  Brown, 
supra,  and  cases  cited. 

It  results  from  what  has  been  said  that  the  decree  below  was  for  the 
right  party,  and  it  is  therefore  affirmed. 

PER  CURIAM.  The  motion  filed  in  this  case  by  appellants  for 
leave  to  file  in  the  court  below  a  bill  of  review  on  the  ground  of  newly 
discovered  evidence  must  be  denied  for  two  reasons:  First,  the  al- 
lied newly- discovered  evidence,  after  a  careful  examination  of  the 
motion  and  proposed  bill  and  supporting  affidavits,  is  found  to  be  cor- 
roboratory of  the  witnesses  examined  at  the  trial,  or  cumulative  on  the 
issues  joined  in  the  case  and  heard,  and  as  such,  under  well  settled 
principles,  does  not  warrant  a  reopening  of  the  case.  Second,  the  new- 
ly discovered  evidence  relates  to  the  fraud  and  misrepresentation  al- 
leged in  the  original  cross-bill  to  have  been  practiced  by  the  appellees 
to  bring  about  the  purchase  of  the  mines  by  appellants.  It  will  be  ob- 
served in  the  opinion  rendered  on  the  appeal,  handed  down  sim- 
ultaneously with  this  that  a  decision  of  the  case  is  reached  notwith- 
standing the  perpetration  of  the  fraud  complained  of.  The  newly  dis- 
covered evidence  is  therefore  immaterial. 

The  motion  is  denied. 
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EDELSTEIN  T.  UNITED  STATED 

(Clrcnlt  Oourt  of  Appeals,  Eighth  Circuit    NoTember  80,  190a) 

No.  2,40a 

L  Bawkbuptot— Petition— Requisites. 

Where  a  petition  of  creditors  to  have  a  debtor  declared  a  bankrupt 
foiled  to  aver  that  the  debtor  was  not  a  wage  earner  or  a  person  engaged 
chiefly  in  farming  or  in  tilling  the  soil,  as  required  by  Bankr.  Act  July 
1,  18d8,  c  641,  30  Stat  547,  [U.  S.  Comp.  St  1901,  p.  3423],  as  amended 
(section  4),  the  petition  was  demurrable  and  Insuffici&it  to  sustain  an 
adjudication  if  timely  objection  was  made  thereto. 

2.  Judomewt—Bankbxtptot— Adjudication— Collateral  Attack. 

Where,  after  a  debtor  had  been  adjudged  a  bankrupt,  he  recognised  the 
validity  of  the  adjudication,  and  applied  for  a  discharge  from  his  debts, 
and  there  was  no  appeal  taken,  the  adjudication  was  not  subject  to  col- 
lateral attack  because  of  a  defect  in  the  petition,  in  a  proceeding  against 
the  bankrupt  for  taking  a  false  oath. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  §{  913, 
914 ;  vol.  6,  Bankruptcy,  fifi  142,  143.] 

8.  Same— Vebitt. 

Where  judgments  are  rendered  in  bankruptcy  proceedings  on  questions 
arising  therein,  they  possess  all  the  incidents  and  qualities  of  finally  and 
conclusiveness  appertaining  to  judgments  of  courts  of  general  jurisdic- 
tion, and,  unless  reversed  on  appeal  or  writ  of  error,  import  absolute 
verity. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  voL  30,  Judgment  §1 
907,  908 ;  vol.  6,  Bankruptcy,  §fi  142,  143.] 

4  Bankbuptot— Defenses— **Palse  Oath"— Statutes— Construction. 

Bankr.  Act  July  1,  1898,  c.  541,  §  29,  30  Stat  554  [U.  S.  Comp.  St  1901» 
p.  3433],  provides  that  a  person  shall  be  punished  by  imprisonment  on 
conviction  of  having  knowingly  and  fraudulently  mtfde  a  false  oath  or 
account  In  or  in  relation  to  any  proceeding  in  bankruptcy,  and  Act  July 
1,  1898,  a  541,  §  2,  subd.  12,  30  Stat.  546  [U.  S.  Comp.  St  1901,  p.  3421], 
imposes  the  du^  to  discharge  or  refuse  to  discharge  bankrupts  on  courts 
of  bankruptcy  as  one  of  the  "bankruptcy  proceedings."  Act  July  1,  1898, 
c.  541,  §  30,  30  Stat  554  [U.  S.  Comp.  St  1901,  p.  8434],  authorizes  the  Su- 
preme Court  of  the  United  States  to  prescribe  all  necessary  rules,  forms^ 
and  orders  for  carrying  the  act  into  effect,  pursuant  to  which  g^i^ral 
order  No.  12  was  adopted,  declaring  that  applications  for  a  discbarge 
shall  be  heard  and  decided  by  the  judge,  with  authority  to  refer  the 
application  or  any  ^>ecified  issue  to  a  referee  to  ascertain  and  re- 
port the  facts.  Held,  that  the  term  "false  oath"  was  not  limited  to 
the  examination  of  the  bankrupt,  autliorlzed  by  Act  July  1,  1898,  c  541, 
S  7,  subd.  9,  30  Stat  548  [U.  S.  Comp.  St  1901.  p.  3425],  nor  to  false 
swearing  In  connection  with  the  bankrupt's  schedules,  but  related  to  any 
proceeding  in  bankruptcy,  including  the  examination  of  the  bankrupt 
before  a  referee  on  an  Investigation  of  specifications  filed  against  his 
discharge. 

6.  Witnesses— Bankbuptot  Proceedings— Immunity— Extent  op. 

Bankr.  Act  July  1,  1898,  c.  541,  §  7,  subd.  9,  30  Stat  548  [U.  S.  Oomp. 
St  1901,  p.  34251.  provides  for  the  examination  of  a  bankrupt  at  the  in- 
stance of  his  creditors,  and  declares  that  no  testimony  given  by  him  shall 
be  offered  in  evidence  against  him  in  any  criminal  proceeding.  Held,  that 
the  examination  contemplated  by  such  section  relates  to  past  transactions ; 
that  the  words  "in  any  criminal  proceeding"  are  limited  to  proceedings 
arising  out  of  the  conduct  of  the  bankrupt's  business,  the  disi)osltlon  of 
his  property,  etc. ;  that  the  Immunity  provided  for  Is  limited  to  protect- 
ing the  bankrupt  from  the  use  of  his  evidence  in  such  criminal  proceed- 
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ings  a8  arise  out  of  the  conduct  of  his  business  or  the  disposition  of  his 
property,  etc.,  and  does  not  protect  him  from  prosecution  for  false  swear- 
ing in  giving  his  evidence. 

a  Same. 

Section  7,  subd.  9,  supra,  does  not  grant  immunity  to  the  banlirupt  from 
prosecution  for  testifying  falsely  in  a  proceeding  to  investigate  the  truth 
of  specifications  filed  against  his  discharge. 

Philips,  District  Judge,  dissenting  in  part 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Minnesota. 

On  January  12,  1904,  the  defendant,  Edelstein,  and  his  partner,  Jacob  Har- 
ris, were  adjudicated  bankrupts  by  the  District  Court  of  the  District  of  Min- 
nesota on  the  petition  of  certain  of  their  creditors.  Later  the  bankrupts  filed 
their  application  for  discharge,  to  which  several  of  their  creditors  objected, 
and  specified  grounds  therefor  as  follows:  *'That  within  four  months  subse- 
quent to  the  first  day  of  the  four  months  immediately  preceding  the  filing 
of  the  petition  in  bankruptcy  herein,  they  did  knowingly  and  fraudulently 
transfer,  remove,  and  conceal,  and  permit  to  be  removed  and  concealed,  cer- 
tain of  their  property  with  the  intent  to  hinder,  delay,  and  defraud  their  cred- 
itors, as  follows:  That  on  said  30th  day  of  September,  1903,  said  bankrupts 
shipped  and  consigned  to  said  Morrfs  Edelstein  from  St  Paul  to  Eveleth,  Min- 
nesota, a  certain  shipment  of  woolens,  trinunings,  and  other  merchandise,  with 
intent  to  remove  and  conceal  the  same,  for  the  purpose  of  hindering,  delaying 
and  defrauding  their  creditors,  and  they  did  thereafter  conceal  the  same  from 
their  creditors  for  that  purpose."  Thereafter,  on  April  4,  1904,  pursuant  to  the 
provisions  of  general  order  in  bankruptcy  No.  12^  the  specifications  against 
their  discharge  were  by  an  order  of  court  referred  to  a  referee  in  bankruptcy, 
to  take  the  evidence  of  the  parties  in  interest  in  respect  of  the  matter  set 
forth  In  them,  and  to  report  the  evidence  taken,  with  his  findings  thereon,  for 
the  Information  of  the  court  During  this  investigation  Edelstein  was  sworn 
as  a  witness  by  the  referee,  and  examined  relative  to  the  matter  before  him. 
Among  other  questions,  he  was  asked  the  following:  '*Dld  any  of  the  goods 
which  are  alleged  to  have  been  shipped  September  30,  1903,  by  your  firm  to 
you  from  St  Paul  to  Eveleth  ever  come  into  your  possession?"  To  which  he 
answered,  "No,  sir."  Later  defendant  Edelstein  was  indicted  for  the  crime  of 
having  made  a  false  oath  "in  relation  to  a  proceeding  in  bankruptcy,"  as  de- 
nounced by  section  29,  subd.  2,  of  the  bankruptcy  act  Act  July  1,  1898,  c.  541. 
30  Stat  554  [U.  S.  CJomp.  St  1901,  p.  8434].  He  was  found  guilty  as  charged^ 
and  sentenced  to  a  term  of  one  year  and  three  months  in  the  Minnesota  pen- 
itentiary. A  writ  of  error  prosecuted  by  him  brings  before  us  for  review  sev- 
eral assignments  of  error,  which  will  be  specified  as  the  opinion  proceeds. 

Daniel  W.  Lawler,  for  plaintiff  in  error. 
Chas.  C.  Houpt,  for  defendant  in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Counsel  for  defendant  urges  several  reasons  for  a  reversal  of  the 
judgement:  (1)  Because  the  District  Court,  as  a  court  of  bankruptcy, 
had  no  jurisdiction  of  the  proceedings  in  which  defendant  was  charged 
to  have  made  the  false  oath.  (2)  Because  the  testimony  given  by 
defendant  before  the  referee  could  not  be  a  "false  oath,"  within  the 
meaning  of  the  act.  (3)  Because  the  testimony  given  by  him  afforded 
tio  ground  for  tlie  prosecution,  by  reason  of  the  immunity  provided 
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for  in  section  7,  subd.  9,  of  the  act.  Act  July  1,  1898,  c.  541,  30  Stat 
548  [U.  S.  Comp.  St.  1901,  p.  3425]. 

The  first  contention  is  presented  in  a  double  aspect:  First,  that  it 
does  not  appear  from  the  petition  upon  which  defendant  was  adjudi- 
cated a  bankrupt,  which  was  oflfered  in  evidence  by  the  government 
and  received  against  the  objection  and  exception  of  defendant,  that 
he  was  not  "a  wage  earner  or  a  person  engaged  chiefly  in  fanning  o" 
the  tillage  of  the  soil" ;  and,  second,  that  the  indictment  fails  to  ave  • 
that  defendant  was  not  within  the  class  just  mentioned,  and  for  that 
reason  failed  to  charge  a  criminal  oflfense. 

The  petition  of  the  creditors  was  in  the  approved  form,  except  that 
It  failed  to  aver  that  the  bankrupts  were  not  wage  earners  or  persons 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  as  required  by 
section  4  of  the  bankruptcy  act  as  amended.  For  want  of  such  aver- 
ment, the  petition  was  demurrable,  and  if  timely  objection  had  been 
made  to  it  no  adjudication  could  have  been  had  upon  it.  C.  C.  Taft 
Co.  V.  Century  Savings  Bank,  72  C.  C.  A.  671,  141  Fed.  369 ;  In  re 
Plymouth  Cordage  Co.,  68  C.  C.  A.  434,  136  Fed.  1000;  Beach  v. 
Macon  Grocery  Co.,  57  C.  C.  A.  150,  120  Fed.  736 ;  In  re  Taylor,  42 
C.  C.  A.  1,  102  Fed.  728.  But  after  a  hearing  was  had,  an  adjudica- 
tion of  bankruptcy  made,  and  the  bankrupt,  recognizing  its  validity, 
had  applied  for  a  discharge  from  his  debts,  can  it  be  said  that  such 
an  adjudication,  when  no  person  interested  has  questioned  its  validity 
by  appeal  or  otherwise,  is  void  upon  collateral  attack?  We  think  not. 
It  is  true  the  District  Court  as  a  court  of  bankruptcy  is  one  of  limited 
jurisdiction — that  is,  limited  in  respect  of  the  subjects  over  which  it 
may  exercise  jurisdiction — ^but  it  is  unlimited  in  respect  of  its  power 
over  proceedings  in  bankruptcy,  specifically  made  subject  to  its  juris- 
diction by  section  2  of  the  act.  When  judgments  are  rendered  by  that 
court  upon  questions  arising  in  such  proceedings,  they  possess  all  the 
incidents  and  qualities  of  finality  and  conclusiveness  appertaining  to 
judgments  of  courts  of  general  jurisdiction.  Its  judgments,  unless 
reversed  on  appeal  or  writ  of  error,  import  absolute  verity. 

Chief  Justice  Marshall,  early,  in  the  case  of  Kempe's  Lessee  v.  Ken- 
nedy, 5  Cranch,  173,  185,  3  L.  Ed.  70,  speaking  for  the  Supreme  Court 
of  the  United  States,  said : 

'The  courts  of  the  United  States  are  all  of  limited  jurisdiction,  and  tbeir 
proceedings  are  erroneous  if  the  Jurisdiction  be  not  shown  upon  them.  Judg- 
ments rendered  In  such  cases  may  certain!/  be  reversed,  but  this  court  Is  not 
prepared  to  say  that  they  are  absolute  nullities,  which  may  be  be  totally  dis- 
regarded." 

In  McCormick  v.  Sullivant,  10  XVheat.  199,  6  L.  Ed.  300,  the  Su- 
preme Court,  speaking  by  Mr.  Justice  Washington,  in  answer  to  the 
argument  that  the  proceedings  "were  void  because  jurisdiction  of  the 
court  was  not  shown,  said : 

"[The  argument]  proceeds  upon  an  Incorrect  view  of  the  character  and  juris- 
diction  of  the  Inferior  court  of  the  United  States.  They  are  all  of  Ihnlted  ju- 
risdiction ;  but  they  are  not  on  that  account  inferior  courts,  in  the  tecbnical 
sense  of  those  words,  whose  Judgments,  taken  alone,  are  to  be  disregarded.  If 
the  Jurisdiction  be  not  alleged  in  the  proceedhigs,  their  Judgments  and  de- 
crees are  erroneous,  and  may,  ui>on  a  writ  of  error  or  appeal,  be  reversed  for 
that  cause.    But  th^  are  not  absolute  nullitieB." 
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In  Grignon's  Lessee  v.  Astor,  2  How.  318,  341,  11  L.  Ed.  283,  the 
Supreme  Court,  speaking  by  Mr.  Justice  Baldwin,  said : 

"These  principles  are  settled  as  to  all  courts  of  record  which  have  an 
orlghial  general  jurisdiction  over  any  particular  subjects ;  they  are  not  courts 
of  special  or  limited  Jurisdiction ;  they  are  not  inferior  courts,  in  the  technical 
£ense  of  the  term,  because  an  appeal  lies  from  their  decision.  ♦  ♦  ♦  They 
have  power  to  render  final  judgments  and  decrees  which  bind  the  persons 
and  things  before  them  conclusively,  in  criminal  as  well  as  civil  causes, 
unless  revised  on  error  or  by  appeal." 

In  Dowell  v.  Applegate,  152  U.  S.  327,  340,  14  Sup.  Ct.  611,  616,  38 
L.  Ed.  463,  the  Supreme  Court,  speaking  by  Mr.  Justice  Harlan,  after 
reviewing  the  authorities,  observed  as  follows : 

'^hese  cases  established  the  doctrine  that,  although  the  presumption  in 
every  stage  of  a  cause  in  a  Circuit  Court  of  the  United  States  is  that  the 
•court  is  without  jurisdiction,  unless  the  contrary  aflBrmatively  appears  from 
the  record  (Bors  v.  Preston,  111  U.  S.  252,  255,  4  Sup.  Ct  407,  28  L.  Ed.  419, 
and  the  authorities  there  cited),  yet  if  such  jurisdiction  does  not  so  appear, 
the  judgment  or  final  decree  cannot,  for  that  reason,  be  collaterally  attacked, 
or  treated  as  a  nullity." 

See,  to  the  same  effect.  Freeman  on  Judgments,  vol.  1,  §  124 ;  In  re 
Columbia  Real  Estate  Co.  (D.  C.)  101  Fed.  965,  970. 

In  view  of  the  principles  so  announced,  it  must  be  held  that  it  was 
the  duty  of  the  court  of  bankruptcy  primarily  to  find  the  facts,  and 
determine  therefrom,  as  a  matter  of  law,  whether  it  had  jurisdiction 
over  the  proceeding  before  it.  It  performed  its  duty,  reached  the  con- 
clusion that  it  had,  and  pronounced  judgment  accordingly.  Neither 
the  bankrupts  nor  any  other  interested  party  saw  fit  to  challenge  the 
judgment  by  appeal  or  otherwise.  It  therefore  became  final  and  con- 
clusive, and  is  not  subject  to  collateral  attack,  as  attempted  in  this  case. 

It  follows  that  neither  the  demurrer  to  the  indictment  nor  the  ob- 
jection to  the  introduction  of  the  creditors'  petition  were  well  taken, 
and  that  the  trial  court  did  not  err  in  overruling  them. 

Do  the  words  "false  oath,"  as  employed  in  section  29  of  the  act, 
comprehend  false  sv/earing  by  the  bankrupt  in  a  proceeding  before 
the  court  to  investigate  the  truth  of  specifications  filed  against  his  dis- 
charge? The  section,  so  far  as  it  is  necessary  for  our  present  inquiry, 
reads  as  follows: 

"A  person  shall  be  punished  by  imprisonment  for  a  period  not  to  exceed 
two  years  upon  the  conviction  of  the  offense  of  having  knowingly  and 
fraudulently  *  *  *  (2)  made  a  false  oath  or  account  in  or  in  relation  to 
juiy  proceeding  in  bankruptcy." 

Section  2,  subd.  12,  of  the  act  devolves  the  duty  "to  discharge  or 
refuse  to  discharge  bankrupts"  upon  courts  of  bankruptcy  as  one  of  the 
"''bankruptcy  proceedings"  of  which  original  jurisdiction  was  conferred 
upon  them.  Section  30  of  the  act  authorizes  the  Supreme  Court  of 
the  United  States  to  prescribe  "all  necessary  rules,  forms  and  orders 
as  to  procedure  and  for  carrying  this  act  into  force  and  effect."  Pur- 
suant to  the  provisions  of  that  section,  general  order  No.  12  was 
adopted  by  the  Supreme  Court,  which  is  as  follows : 

"Applications  for  a  discharge  ♦  ♦  ♦  shall  be  heard  and  decided  by  the 
Judge,  but  he  may  refer  such  an  application  or  any  specified  issue  arising 
tbareon  to  the  referee  to  ascertain  and  report  the  facts." 
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Upon  the  filing  of  the  petition  for  discharge  and  the  specifications 
of  objection  thereto,  the  court  of  bankruptcy,  acting  by  authority  of 
the  general  order  just  referred  to,  ordered: 

"That  said  matter  [the  speciflcatlons  of  objection]  be,  and  the  same  is 
hereby,  referred  to  Michael  Doran,  Jr.,  one  of  the  referees  in  bankruptcy 
of  said  conrt,  to  take  the  evidence  of  the  parties  in  Interest  with  respect  to 
the  material  matters  set  forth  in  said  specifications,  which  are  attached  to 
this  order,  and  report  such  evidence  to  the  court,  together  with  wrlttai 
finding  thereon  and  recommendations  as  to  whether  discharge  should  be 
granted  or  refused  said  bankrupts." 

By  that  order  the  referee  was  required  to  take  the  evidence  of  the 
parties  in  interest.  That  necessarily  included  the  bankrupt,  Edelstein, 
for  no  one  had  a  greater  interest  in  the  pending  inquiry  than  he. 

From  the  foregoing,  it  appears  that  the  examination  of  the  bank- 
rupt, Edelstein,  was  authorized  by  law,  and  appropriate  orders  of  court 
made  pursuant  thereto.  Obedient  to  the  order  of  court,  the  bankrupt 
appeared  before  the  referee,  was  sworn  by  him,  as  authorized  by  sec- 
tion 20,  to  tell  the  truth,  and  gave  testimony  on  his  own  behalf  on  the 
pending  issue.  In  giving  that  testimony  it  is  charged  that  he  made  a 
false  oath,  or  swore  falsely,  within  the  meaning  of  section  29,  supra. 

It  is  contended  by  defendant's  counsel  that  section  7,  subd.  9,  which 
requires  a  bankrupt  when  present  at  the  first  meeting  of  his  creditors,, 
and  at  such  other  times  as  the  court  shall  order,  "to  submit  to  an  ex- 
amination," etc.,  does  not  necessarily  contemplate  that  the  examination 
should  be  under  oath.  We  think  this  is  a  misconception  of  the  provi- 
sions of  the  act.  The  word  "examination,"  used  in  connection  with 
legal  proceedings,  is  commonly  understood  to  mean  an  examination 
under  oath  or  "affirmation,"  which  by  the  provisions  of  the  bankruptcy 
act  (section  1,  subd.  17)  is  included  in  the  word  "oath."  In  view  of 
this  common  understanding,  it  is  not  conceivable  that  Congress  in- 
tended a  departure  from  it  without  clear  and  unambiguous  words  to 
that  effect.  There  are  no  investigations  in  which  prospect  of  the  pains 
and  penalties  of  perjury  can  be  more  salutary  than  one  into  the  affairs 
of  an  insolvent  debtor,  and  we  cannot  strain  or  distort  the  ordinary 
meaning  of  language  to  indulge  the  presumption  that  Congress  intended 
to  do  away  wifi  that  safeguard.  1  his  interpretation  of  the  legislative 
intent  is  reinforced  by  the  context,  in  which  the  provision  for  an  "ex- 
amination" is  found.  With  direct  reference  to  that  provision  it  is 
said :  "But  no  testimony  given  by  him  shall  be  offered  in  evidence,"^ 
etc.  The  word  "testimony"  or  "to  testify"  implies  the  usual  prelimina- 
ry qualification  of  taking  an  oath  to  speak  the  truth.  Such  an  implica- 
tion is  so  reasonable  and  well  understood  among  lawyers  and  legis- 
lators that  we  would  do  violence  to  common  intelligence  to  impute  to 
Congress  any  other  intention  in  the  legislation  in  question. 

It  is  further  contended  by  counsel  for  defendant  that  the  words 
"false  oath"  as  so  employed  relate  to  the  oath  required  by  section  7 
to  be  made  by  the  bankrupt  to  his  schedules  of  assets  and  liabilities, 
and  do  not  relate  to  false  swearing  by  the  bankrupt  in  an  examination 
to  which  he  may  be  subjected.  This  contention  does  not  commend 
itself  to  our  approval.  The  offense  is  denounced  broadly.  It  con- 
sists of  making  "a  false  oath  or  account  in  or  in  relation  to  any  pro- 
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•ceeding  in  bankruptcy."  This,  according  to  the  plain  and  usual  mean- 
ing of  the  laneuage  employed,  embraces  not  only  the  making  of  false 
accounts,  but  me  making  of  false  oaths  in  or  in  relation  to  a  proceeding 
in  bankruptcy.  Adverting  again  to  section  2  of  the  act,  it  is  observed 
that  the  granting  or  refusing  to  discharge  a  bankrupt  is  one  of  the 
recognized  bankruptcy  proceedings  of  which  original  jurisdiction  is 
•conferred  upon  courts  of  bankruptcy.  The  two  sections,  considered 
together,  do  not  conduce  to  the  result  claimed  by  defendant's  counsel. 
A  most  helpful  rule  governing  the  interpretation  of  legislative  enact- 
ments is  to  examine  all  its  provisions,  and  construe  each  in  the  light 
•of  all  the  others,  to  the  end  that  they  may  be  given  one  harmonious 
operation.  In  this  way  we  most  surely  arrive  at  the  legislative  intent. 
If  the  false  oath  in  question  does  not  embrace  false  swearing  in  testi- 
mony given  by  bankrupts  in  the  proceeding  relating  to  their  discharge, 
which  is  one  of  the  primary  purposes  of  the  act,  it  is  difficult  to  under- 
stand what  proceedings  in  baiJcruptcy  could  be  referred  to  in  sec- 
tion 29,  in  which  false  swearing  is  denounced  as  a  crime.  We  think 
the  obvious  meaning  of  the  provision  is  as  stated  by  Loveland  in  his 
second  edition  of  the  Law  and  Proceedings  in  Bankruptcy  (section 
231)  as  follows: 

"An  offense  tmder  this  provision  may  arise  in  connection  with  any  oath  or 
affirmation  made  in  any  part  of  the  proceedings;  as  an  oath  to  a  schedule 
filed  by  a  bankrupt,  an  oath  to  prove  a  debt  by  a  creditor,  an  oath  made  to 
an  account  by  a  trustee,  or  a  deposition  or  testimony  given  by  any  person  in 
the  course  of  the  proceedings.'* 

This  construction  is  a  broad  and  wholesome  one,  fairly  within  the 
intendment  of  the  language  employed,  and  conducing  to  the  effectual 
enforcement  of  all  the  provisions  of  the  act ;  while  any  other,  and  espe- 
cially that  claimed  by  defendant's  counsel,  leaves  the  act  unenforceable, 
except  by  the  imperfect  obligation  of  moral  suasion,  as  against  attempts 
of  the  bankrupt,  which  are  too  often  made  to  thwart  its  main  purpose 
oi  distributing  all  his  assets  among  his  creditors.  This  court  in  Bau- 
man  v.  Feist,  46  C.  C.  A.  157,  107  Fed.  83,  speaking  by  Judge  Caldwell 
in  a  case  involving  the  question  whether  a  false  oath  would  bar  a  dis- 
<:harge  of  the  baricrupt,  made  use  of  the  following  language: 

"The  29th  section  declares  that  the  bankrupt  shall  be  punished  by  im- 
prisonment upon  the  conviction  of  the  offense  of  having  knowingly  or 
fraudulently  made  a  false  oath  or  account  in  or  in  relation  to  any  proceeding 
in  bankruptcy.  Plainly  the  false  oath  contemplated  by  this  provision  must 
be  one  material  to  the  proceedings  in  bankruptcy.  It  must  have  some  relation 
to  the  bankrupt*s  estate  or  to  the  bankrupt's  act  affecting  his  estate,  and 
must  have  been  made  knowingly  and  fraudulently," 

Our  present  view  is  in  full  accord  with  the  view  then  entertained 
T)y  this  court,  and,  notwithstanding  the  fact  we  were  then  considering 
the  section  in  question  in  relation  to  other  provisions  of  the  act,  the 
interpretation  placed  upon  it  is  equally  appropriate  in  its  relation  to 
the  provisions  now  under  consideration. 

Docs  the  immunity  provision  found  in  section  7,  subd.  9,  prevent  the 
tise  of  defendant's  testimony  as  the  basis  of  an  indictment  in  this 
-case?    The  context  in  which  this  provision  is  found  is  as  follows : 

•*Any  person  at  the  first  meeting  of  his  creditors  and  at  such  other  times 
as  the  court  shall  order  [the  bankrupt  shall]    *    *    *    submit  to  an  ezamina- 
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tion  ooncerning  the  conducting  of  his  business,  the  canse  of  his  bankraptcy^ 
his  dealings  with  his  creditors  and  other  persons,  the  amount,  kind  and  where- 
abouts of  his  property,  and  in  addition,  all  the  matters  which  may  affect  the 
administration  and  settlement  of  his  estate;  but  no  testimony  given  by  liim 
shall  be  offered  in  evidence  against  hhn  in  any  criminal  proceeding." 

This  provision  finds  its  inspiration  in  the  fifth  amendment  to  the 
national  Constitution,  which  ordains  that  "no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself."  That  constitu- 
tional inhibition  was  intended  for  the  protection  of  personal  rights,  and 
a  liberal  construction  should  be  placed  upon  it  to  accomplish  the  in- 
tended purpose.  It  has  been  held  efficacious  to  prohibit  coercion  by 
statute  of  self-incriminating  testimony,  not  only  in  a  pending  crim- 
inal case,  but  in  investigations  by  grand  juries  and  legislative  com- 
mittees. Statutory  requirements  for  production  of  books,  or  mak- 
ing returns  by  individuals  or  officers  of  corporations,  concerning  their 
method  of  doing  business,  have  been  held  invalid  on  a  claim  that  they 
might  tend  to  incriminate.  The  inhibition  not  only  protects  one  from 
the  disclosure  of  facts  which  would  tend  to  prove  his  g^ilt,  but  also 
from  disclosure  of  facts  which  might  furnish  a  clue  or  a  link  in  a 
chain  of  evidence  by  which  a  criminal  offense  might  be  made  known. 
Boyd  V.  United  States,  116  U.  S.  616,  6  Sup.  Ct.  524,  29  L.  Ed.  746; 
Counselman  v.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  195,  35  L.  Ed. 
1110;  Emery's  Case,  107  Mass.  172,  9  Am.  Rep.  22;  State  ex  rel. 
Attorney  General  v.  Simmons  Hardware  Co.,  109  Mo.  118,  18  S.  W. 
1125,  15  L.  R.  A.  676. 

In  view  of  the  foregoing  authorities,  the  immunity  found  in  section 
7,  subd.  9,  not  being  an  absolute  one  from  future  prosecution  for  the 
offense  to  which  the  testimony  related,  but  a  partial  one  from  the 
use  of  the  testimony  g^ven  in  such  a  prosecution,  was  not  sufficient 
to  supplant  the  privilege  conferred  by  the  Constitution  in  the  event 
such  privilege  had  been  claimed  by  the  bankrupt.  Counselman  v. 
Hitchcock,  supra-  The  defendant,  however,  did  not  claim  his  con- 
stitutional privilege,  but  consented  to  answer  the  obviously  self-in- 
criminating question  propounded  to  him  on  the  terms  of  the  partial 
immunity  afforded  by  the  bankruptcy  act,  namely,  that  his  testimony 
should  not  be  used  against  him  in  any  criminal  proceeding.  He  con- 
tends that  this  is  a  "criminal  proceeding,"  and  that  he  comes  literally 
within  the  protection  of  the  last-mentioned  immunity  clause.  The 
government  contends  that  the  immunity  has  sole  reference  to  the  use 
of  evidence  in  a  prosecution  for  some  offense  to  which  his  evidence 
related ;  that  Congress  offered  as  an  inducement  to  a  full,  frank,  and 
truthful  disclosure  by  a  bankrupt  for  the  benefit  of  his  creditors  of 
all  matters  and  things  concerning  his  property  and  estate  that  his  evi- 
dence should  not  be  used  against  him  in  any  prosecution  for  any  such 
offense,  however  much  it  might  implicate  him. 

Defendant's  argument  is  that  the  language  employed  is  compre- 
hensive and  unequivocal;  "that  no  testimony  given  by  him  shall  be 
offered  against  him  in  any  criminal  proceeding" ;  that  it,  in  terms,  pro- 
hibits the  use  of  the  negative  answer  given  by  the  bankrupt  to  the 
question  propounded  to  him,  although  knowingly  and  intentionally 
false,  as  a  basis  for  the  criminal  charge  involved  in  the  indictment 
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now  under  consideration.  To  this  we  cannot  g^ve  our  assent.  There 
is  no  rule  requiring  a  literal  construction  to  be  placed  even  upon  un- 
ambiguous words  of  a  particular  clause  of  a  statute  without  con- 
sideration of  its  context.  The  meaning  of  specific  words  in  one  part 
of  a  statute  is  often  controlled  by  other  provisions  of  the  same  act, 
and  frequently  by  provisions  of  other  acts  which  are  in  pari  materia. 
Sutherland,  in  his  work  on  Statutory  Construction  (section  219), 
says: 

"Not  only  may  the  meaning  of  words  be  restricted  by  the  subject-matter 
of  an  act  or  to  avoid  repugnance  with  other  parts,  but  for  like  reasons  they 
may  be  expanded.  ♦  ♦  ♦  The  statute  itself  furnishes  the  best  means  of  its 
own  exposition;  and  if  the  intent  of  the  act  can  be  clearly  ascertained 
from  a  reading  of  its  provisions,  and  all  its  parts  may  be  brought  into  harmony 
therewith,  that  intent  will  prevail  without  resorting  to  other  aids  for  con- 
struction. ♦  ♦  ♦  The  intention  of  an  act  will  prevaU  over  the  literal 
sense  of  its  terms." 

These  are  diflferent  ways  of  expressing  the  well-recognized  rule 
for  construing  a  statute,  namely,  to  ascertain  from  all  its  provisions, 
reasonably  and  naturally  construed,  what  was  the  legislative  intent. 
Applying  this  rule  to  the  present  case,  we  observe  that  the  provision 
for  the  immunity  is  found  in  a  section  of  the  act  providing  for  the 
examination  of  a  bankrupt,  concerning  the  conduct  of  his  business, 
his  dealings  with  his  creditors  and  other  persons,  and  the  amount, 
kind,  and  whereabouts  of  his  property.  Section  7,  subd.  9.  The  ex- 
amination there  contemplated  relates  to  past  transactions.  Such  ex- 
amination might,  from  the  nature  of  the  case,  in  view  of  the  penal 
provisions  of  the  act,  disclose  evidence  of  former  criminal  conduct  on 
the  part  of  the  bankrupt  Such  evidence,  however,  was  deemed  so 
important  and  necessary  for  the  proper  administration  of  the  estates 
of  bankrupts  that  Congress,  in  effect,  in  the  concluding  portion  of 
subdivision  9,  makes  a  proposition  to  the  bankrupt  that,  if  he  would 
forego  his  constitutional  privilege  to  refuse  to  testify  about  his  past 
transactions  in  so  far  as  they  might  tend  to  incriminate  him,  no  tes- 
timony which  he  might  give  should  be  used  against  him  ''in  any  crim- 
inal proceedings."  What  criminal  proceeding  do  these  words  relate 
to?  Obviously,  to  such  as  might  arise  out  of  the  conduct  of  his  busi- 
ness, the  disposition  of  his  property,  and  other  past  transactions,  about 
which  alone  the  statute  authorized  the  examination  in  question  to  be 
made.  The  immunity  was  made  conditional  upon  his  giving  testi- 
mony upon  subjects  out  of  which  prosecutions  against  him  might  flow, 
A  most  natural  and  reasonable  inference,  therefore,  is  that  Congress 
intended  the  immunity  to  relate  to  the  use  of  his  evidence  in  such 
criminal  prosecutions  only. 

The  Supreme  Court  in  the  Counselman  Case,  on  page  586  of  142 
U.  S.,  page  206  of  12  Sup.  Ct.  (35  L.  Ed.  1110),  said: 

**In  view  of  the  constitutional  provision  [fifth  amendment]  a  statutory 
oiactment,  to  be  valid,  must  afford  absolute  immunity  against  future  prose- 
cution for  the  offense  to  which  the  question  relates." 

It  would  seem  that  the  statute  in  question  was  not  intended  to  confer 
a  broader  immunity,  so  far  as  it  was  applicable,  than  the  constitutional 
provision  does  in  its  scope  of  operation.    To  hold  that  the  statute  pro- 
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tects  a  bankrupt  from  the  use  of  his  evidence  in  a  prosecution  for  per- 
jury while  actually  testifying  would  defeat  the  obvious  purposes  of 
the  act  It  would,  in  eflfect,  say  to  the  bankrupt:  You  may  fore- 
go the  exercise  of  your  constitutional  privilege,  and  consent  to  testify 
concerning  the  conduct  of  your  business,  and  in  that  way  promote  the 
efficient  administration  of  your  estate  and  benefit  your  creditors,  and 
by  so  doing  secure  the  immunity  provided  for;  but  if  you  give  false 
testimony,  calculated  to  embarrass  the  administration  of  your  estate 
and  to  defeat  the  just  rights  of  your  creditors,  and  thereby  commit  a 
crime  specially  denounced  against  you,  you  shall  enjoy  the  same. im- 
munity therefor.  Moreover,  it  would,  in  eflfect,  secure  to  the  bankrupt 
tiie  immunity  in  question  for  violating  his  part  of  the  compact,  name- 
ly, to  testify — ^that  is,  to  testify  truthfully — ^by  virtue  of  which  he  se- 
cured a  right  to  the  immunity.  We  are  not  willing  to  impute  to  Con- 
gress any  such  contradictory  and  absurd  purpose.  The  words  "any 
criminal  proceeding"  cannot  sensibly  or  reasonably  be  construed  so 
literally  and  generally  as  to  include  the  criminal  proceeding  provided 
by  law  for  false  swearing  in  giving  his  testimony.  They  obviously 
have  reference  to  such  criminal  proceedings  as  arise  out  of  past  trans- 
actions, about  which  the  bankrupt  is  called  to  testify.  "Constructions 
of  statutes  are  to  be  made  of  the  whole  acts,  according  to  the  intent 
of  the  makers,  and  so  sometimes  are  to  be  expounded  against  the  let- 
ter to  preserve  the  intent.  *  *  *  The  reason  and  object  of  the  stat- 
ute are  a  clue  to  its  true  meaning."  Taylor  v.  Taylor,  10  Minn.  107 
(Gil.  81),  and  cases  cited.  "Theoretically,  this  argument"  for  constru- 
ing statutes  according  to  the  literal  meaning  of  the  words  employed 
"would  seem  to  furnish  a  safe  rule  of  interpretation.  Practically,  it  is 
not  always  safe  or  sensible.  A  rigid  adherence  to  it  would  not  infre- 
quently involve  us  in  contradictions,  absurdities,  and  palpable  violations 
of  the  real  intention  of  the  Legislature."  Ryegate  v.  Wardsboro,  30 
Vt.  746,  749.  "The  intent  and  spirit  of  the  act,  and  not  the  literal  mean- 
ing, must  govern  where  absurd  consequences  would  otherwise  fol- 
low." Reynolds  v.  Holland,  36  Ark.  66,  61.  "If  the  intention"  of 
the  Legislature  "is  expressed  in  a  manner  devoid  of  contradiction  and 
ambiguity,  there  is  no  reason  for  interpretation  or  construction 
*  *  *,"  and  the  literal  meaning  of  the  words  of  the  statute  must 
be  enforced ;  but  in  cases  involving  such  contradiction  and  ambiguity, 
<:ourts  are  at  liberty  to  decide  in  contravention  of  the  exact  language 
of  the  statute,  if  it  is  necessary  to  do  so  to  enforce  the  legislative  will. 
Sedgwick  on  the  Construction  of  Stat.  &  Const.  Law  (2d  Ed.)  pp. 
253-255. 

In  view  of  the  mischief  to  be  remedied  and  the  object  to  be  accom- 
plished by  the  statute  in  question,  we  are  unable,  in  the  light  of  reason 
or  authority,  to  sustain  defendant's  contention  that  it  affords  immunity 
to  him  for  the  crime  with  which  he  is  charged  in  this  case.  The 
authorities  to  which  his  counsel  invited  attention  (United  States  v. 
Simon  [D.  C]  146  Fed.  89,  among  others)  have  been  carefully  con- 
sidered, but  are  not  sufficiently  persuasive  to  overcome  our  settled  con- 
viction. Finding  no  error  in  the  proceedings  below,  the  judgment 
is  affirmed. 
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PHILIPS,  District  Judge  (dissenting).  On  mature  consideration, 
I  find  myself  unable  to  concur  in  so  much  of  the  foregoing  opinion 
as  holds  that  the  testimony  containing  the  alleged  false  answer  to  the 
question  propounded  to  the  bankrupt,  the  defendant  below,  does  not 
come  under  the  protection  of  the  immunity  clause  to  section  7  of  the 
bankrupt  act.  By  the  first  clause  of  said  section,  the  bankrupt  is  re- 
quired to  attend  tiie  first  meeting  of  creditors,  "if  directed  by  the  court 
or  a  judge  thereof  to  do  so,  and  the  hearing  upon  his  application  for 
a  discharge,  if  filed."  The  bankrupt  did  attend  and  testify  at  the 
hearing  of  his  application  for  final  discharge  in  response  to  the  sub- 
poena from  the  referee,  which  was  equivalent  to  the  order  of  the  court. 
The  second,  third,  fourth,  fifth,  sixth,  and  seventh  clauses  of  the  sec- 
tion pertain  merely  to  acts  to  be  done  by  the  bankrupt  in  aid  of  the 
administration  of  the  estate,  which  do  not  involve  the  making  of  an 
oath  by  him.  The  eighth  clause  imposes  upon  him  the  duty  of  pre- 
paring under  oath  a  schedule  of  his  property  and  a  list  of  his  credit- 
ors. As  this  is  not  "testimony,"  but  is  an  oath  per  se,  it  comes  clearly 
within  the  purview  of  section  29b  (2)  of  the  bankrupt  act,  on  which 
an  indictment  may  be  predicated.  Then  follows  subsection  9  of  sec- 
tion 7,  which  declares  tiiat : 

«<When  present  at  the  first  meeting  of  his  creditors,  and  at  such  other  times  - 
as  the  court  shall  order,  submit  to  an  examination  concerning  the  conduct 
of  his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors 
and  other  persons,  the  amount,  kind,  and  whereabouts  of  his  property,  and, 
in  addition,  all  matters  which  may  affect  the  administration  and  settlement 
of  his  estate ;  but  no  testimony  given  by  him  shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding." 

The  bankrupt  submitted  himself  on  such  order  "to  an  examina- 
tion concerning  the  conduct  of  his  business,  *  *  *  his  dealings 
with  other  persons,  *  *  *  and  the  whereabouts  of  his  property." 
It  was  in  respect  of  his  dealings  with  certain  goods  coming  into  his 
possession,  claimed  to  belong  to  the  estate,  about  which  he  was  inter- 
rogated, and  is  alleged  to  have  answered  falsely.  Immediately  in  this 
connection  occurs  the  immunity  provision  that  "no  testimony  given  by 
him  shall  be  offered  in  evidence  against  him  in  any  criminal  proceed- 
ing." Among  the  objects  of  such  examination  of  the  bankrupt,  either 
at  the  first  meeting  of  his  creditors  or  at  the  hearing  of  his  applica- 
tion for  final  discharge,  is  the  conservation  of  the  interests  of  the  es- 
tate in  the  matter  of  discovering  assets  and  obtaining  other  informa- 
tion, as  "matters  which  may  affect  the  administration  and  settlement 
of  his  estate."  To  induce  him  to  make  answer  and  to  waive  his  right 
to  stand  mute  where  any  fact  elicited  from  him  might  subject  him  to 
criminal  prosecution,  this  proviso  was  evidently  added.  He  had  made 
oath  to  his  schedules,  purporting  to  cover  and  account  for  all  his 
property.  Q^ncededly,  no  testimony  he  might  give  on  such  examina- 
tion could  be  employed  against  him  on  a  criminal  prosecution  for  hav- 
ing" made  a  false  oath  to  such  schedule.  But  it  is  asserted  that  such 
inimunity  of  section  7  extends  only  to  the  offering  of  any  testimony  he 
may  give  on  such  examination  against  him  where  he  is  indicted  for 
making  a  false  oath  in  some  other  matter  pertaining  to  the  proceed- 
ings in  bankruptcy,  and  that  the  purpose  of  Congress  was  to  induce 
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him  to  tell  the  truth,  and  not  a  falsehood,  about  the  matter  inquired 
about.  It  ought  to  be  sufficient,  it  seems  to  me,  to  say  that  this  proviso 
docs  not  so  state.  Its  language  cannot  be  extended  by  implication 
where  it  is  sought  to  deprive  the  citizen  of  his  liberty.  In  plain  and 
unambiguous  language  the  statute  says  to  the  bankrupt,  when  he 
submits  to  the  examination  by  the  court,  that  "no  testimony  given  by 
you  on  this  hearing  shall  be  offered  against  you  in  any  criminal  pro- 
ceeding, and  therefore  you  need  not  stand  on  your  right  to  remain 
mute,  but  you  may  testify  as  you  may,  with  full  impunity."  No  case 
could  be  made  out  against  him  under  an  indictment  for  perjury  with- 
out offering  in  evidence  his  testimony  given  in  the  examination.  It 
would  be  little  less  than  a  fraud  upon  him  to  induce  him  to  take  the 
witness  stand  and  testify  under  statutory  language  so  broad,  and  then 
hold  that  the  immunity  was  intended  by  Congress  to  apply  only  to 
the  instance  where  he  may  be  indicted  for  having  sworn  falsely  in 
some  other  matter.  If  Congress  so  intended,  it  should  have  said  so, 
which  it  could  have  expressed  by  the  addition  of  a  few  words.  This 
is  what  Congress  did  in  the  act  of  February  25,  1868  (chapter  13,  § 
1,  16  Stat.  37,  now  section  860,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p. 
661]),  where  it  declared  that  no  discovery  or  evidence  obtained  from 
a  party  or  witness  by  means  of  a  judicial  proceeding  "*  *  *  shall 
be  given  in  evidence,  or  in  any  manner  used  against  him  or  his  prop- 
erty or  estate,  in  any  court  of  the  United  States  in  any  criminal  pro- 
ceeding." But  in  order  to  place  the  limitation  upon  the  immunity 
asserted  in  the  majority  opinion.  Congress  inserted  the  following 
proviso:  "That  this  section  shall  not  exempt  any  party  or  witness 
from  prosecution  and  punishment  for  perjury  committed  in  discover- 
ing or  testifying  as  aforesaid."  So  in  the  act  of  February  11,  1893, 
(chapter  83,  27  Stat.  443,  444  [U.  S.  Comp.  St.  1901,  p.  3173]),  re- 
lating to  the  testimony  in  investigations,  etc.,  under  the  interstate  com- 
merce law,  after  requiring  persons  to  appear  and  produce  books  and 
testify,  under  the  assurance  of  exemption  from  prosecution  for  any- 
thing concerning  which  the  party  might  testify,  Congress  added  the 
proviso:  "That  no  person  so  testifying  shall  be  exempt  from  pros- 
ecution and  punishment  for  perjury  committed  in  so  testifying."  From 
which  it  appears  that  in  the  understanding  of  Congress,  Sie  broad 
terms  of  said  statutes  exempting  the  party  testifying  from  prosecu- 
tion, it  would  embrace  a  prosecution  for  perjury  predicated  on  his 
testimony  so  given.  Therefore,  it  added  the  proviso  that  he  would 
not  be  exempt,  however,  from  prosecution  and  punishment  for  per- 
jury committed  in  so  testifying.  The  omission  of  this  proviso  from 
subsection  9  of  section  7  of  the  bankrupt  act  is  most  significant  Con- 
gress was  legislating  respecting  proceedings  under  the  bankrupt  act, 
and  it  made  all  the  provisions  deemed  by  it  advisable.  Evidently 
enough,  it  did  not  conceive  that  said  section  860  of  the  General  Stat- 
utes was  applicable. 

The  objection  interposed  by  the  defendant  below  to  the  admission 
of  his  testimony  given  before  the  referee  in  bankruptcy,  in  my  judg- 
menty  should  have  been  sustained,  and  the  defendant  discharged. 


Digitized  by  VjOOQIC 


KREIDER  V.  COLE.  339 

(149  Fed.  9470 

KREIDER  et  al.  v.  OOLB. 

(Circuit  Court  of  Appeals,  Third  Circuit.    January  11,  1907.) 

No.  13. 

1.  Coubts—Federal  Courts— Jurisdiction— Detebmination  of  Question. 

In  a  suit  In  the  federal  courts,  a  question  of  Jurisdiction  Is  fundamental, 
and  may  be  raised  at  any  time,  in  any  mode,  and  at  every  step  In  the 
proceedings,  either  by  the  court  of  Its  own  motion  or  by  the  parties,  and 
such  investigation  may  be  instituted  as  shall  be  necessary  to  establish  or 
defeat  the  court's  Jurisdiction. 

[Dd.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §  818.] 

2.  Saue— Cause  of  Aotion— Transfer. 

Act  Cong.  March  3,  1875,  c.  137,  $  5,  18  Stat  472  [U.  S.  Comp.  St  1901. 
p.  511],  provides  that  if  a  suit  brought  in  or  removed  to  a  Circuit  Court 
of  the  United  States  does  not  involve  a  controversy  properly  within  its 
Jurisdiction,  or  if  the  parties  have  been  improperly  Joined  to  create  a  case 
cognizable  or  removable  under  the  act,  the  court  shall  dismiss  the  suit  or 
remand  it,  as  Justice  may  require.  Held  that,  where  persons  largely  in- 
terested in  a  Pennsylvania  corporation,  desiring  to  institute  a  suit  In  the 
federal  courts  of  Pennsylvania  for  a  receiver,  caused  certain  bonds  and 
stock  of  little  or  no  value  to  be  assigned  to  a  citizen  of  New  Jersey,  who 
was  a  mere  stenographer  in  the  office  of  one  of  the  corporation's  attorneys, 
for  no  other  consideration  than  that  he  should  sign  the  bill,  which  the 
corporation's  attorneys  thereafter  filed,  such  transaction  constituted  a 
frand  on  the  court's  Jurisdiction  sufficient  to  defeat  it  though  the  as- 
signment was  absolute. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  18,  Courts,  $  862.] 

Buffington,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Pennsylvania. 
For  opinion  below,  see  140  Fed.  944. 
T.  R.  White,  for  appellants. 
Francis  S.  Brown  and  Ira  Jewell  Williams,  for  appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania,  denying  the 
prayer  of  the  appellants,  as  interveners,  in  a  certain  suit  in  equity, 
wherein  Stirling  W.  Cole  was  complainant  and  the  Philadelphia  & 
Easton  Street  Railway  Company  was  defendant,  that  the  said  bill  in 
said  suit  be  dismissed  for  want  of  jurisdiction,  and  the  appointment 
of  receivers  therein  vacated.  The  bill  in  the  original  suit  was  filed  by 
Stirling  W.  Cole,  as  complainant,  September  23,  1905.  On  the  same 
day,  an  appearance  having  been  entered  by  the  Philadelphia  &  Easton 
Rsulway  Company,  the  defendant,  an  appointment  was  made,  by  con- 
sent of  its  counsel,  of  the  Excelsior  Trust  &  Saving  Fund  Company 
as  temporary  receiver.  On  October  4,  1905,  an  answer  was  filed  by 
said  company,  admitting  the  facts  set  forth  in  the  bill,  and  submitting 
itself  to  the  order  of  the  court  in  the  premises. 

On  the  same  day  a  petition  was  filed  by  the  appellants,  as  receivers 
of  H.  M.  Herbert  &  Co.,  who,  it  was  alleged,  had  been  creditors 
of  the  said  defendant  company,  praying  that  they  be  allowed  to  inter- 
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vcnc  The  petition  set  out  an  indebtedness  of  the  said  railway  com- 
pany to  H.  M.  Herbert  &  Co.,  to  a  large  amount,  and  allied  that 
the  appointment  of  a  receiver,  on  account  of  insolvency  alone,  was 
improper  and  unauthorized ;  that  the  bill  had  been  filed  by  the  procure- 
ment and  direction  of  certain  directors  of  the  company,  in  whose 
interest  the  receiver,  beforehand  agreed  upon  by  said  directors,  had 
been  appointed.  It  also  states  that  the  interveners,  at  about  the  time 
of  the  filing  of  the  complainant's  bill  in  the  court  below,  had  filed  a 
bill  in  the  common  pleas  court  of  the  state  of  Pennsylvania,  in  and  for 
Bucks  county,  charging  improper  conduct  on  the  part  of  the  board 
of  directors  of  the  defendant  corporation,  and  praying  for  divers  re- 
lief and  also  for  the  appointment  of  a  receiver  or  receivers  of  the 
said  railway  company  and  its  property.  A  copy  of  the  said  bill  is  an- 
nexed to  the  petition.  From  it,  it  appears  that  the  same  was  filed  on 
Monday,  September  25th,  the  bill  of  complainant  in  the  court  below 
having  been  filed  on  Saturday,  September  23d.  The  petition  avers  that 
the  said  bill  in  the  state  court  was  duly  served  upon  said  company, 
and  service  thereof  accepted  by  counsel  for  said  company,  in  open 
court,  where,  at  the  same  time  a  motion  was  made  for  the  appoint- 
ment of  a  receiver,  to  be  heard  on  October  2d ;  that  the  bill  in  equity 
in  tliis  cause  was  filed  in  the  court  below,  accompanied  by  an  accept- 
ance of  service  by  an  attorney  who  is  in  the  office  of  the  counsel  who 
appeared  for  the  plaintiflF,  and  on  the  day  of  its  filing,  a  receiver  was 
appointed,  with  the  consent  of  said  counsel,  as  above  stated.  The 
petition  also  avers  that  the  bill  was  filed  collusively,  in,  that  the — 

'^Petitioners  are  Informed  and  npon  information  believe  and  aver  that  tlie 
plaintiff  in  tbia  cause  is  a  stenographer  in  the  office  of  the  prosecutor  of  the 
pleas  in  the  city  of  Camden,  state  of  New  Jersey.  He  claims  to  own  one  bond 
of  the  issue  of  July  2,  1901,  and  one  of  the  issue  of  November  12,  1904,  being 
bond  No.  745,  which  H.  M.  Herbert  &  Co.  sold  in  July,  1904,  to  A.  C.  Patter 
son,  president  of  the  Excelsior  Trust  &  Saving  Fund  Company,  and  certain 
shares  of  capital  stock.  Your  petitioners  believe  and  aver  that  the  said  plain- 
tiff holds  these  securities  merely  eolorably,  for  the  purpose  of  giving  an  ap- 
parent jurisdiction  of  the  case  to  this  honorable  court" 

The  petition  therefore  prayed  that  the  bill  be  dismissed,  and  the 
appointment  of  the  temporary  receiver  be  vacated. 

On  October  14,  1905,  the  petition  of  Amos  Johnson,  who  averred 
that  he  was  a  citizen  of  the  state  of  New  Jersey,  and  asked  for  leave 
to  intervene  as  a  creditor  and  stockholder  of  the  defendant  company, 
was  filed ;  and  on  October  16,  1905,  the  petition  of  John  I.  Beggs,  who 
averred  that  he  was  a  citizen  of  the  state  of  Wisconsin,  and,  as  trustee 
in  bankruptcy,  a  creditor  of  the  said  defendant  company,  was  filed, 
asking  leave  to  intervene  as  party  plaintiff,  both  petitions  asking  leave 
to  join  in  the  allegations  and  prayers  of  the  bill.  On  December  5, 
1905,  a  decree  was  entered,  appointing  receivers  and  granting  the 
prayer  of  both  of  the  said  petitioners.  On  October  5,  1905,  a  rule 
was  granted  to  the  appellants,  to  take  depositions  in  the  matter  of 
the  want  of  jurisdiction,  alleged  in  their  said  petition.  After  the 
taking  of  the  testimony,  to  wit,  on  October  25,  1905,  an  answer  by 
Stirling  W.  Cole,  the  appellee,  was  filed  to  the  petition  of  th-^  appel- 
lants, denying  and  controverting  the  allegations  of  their  petition,  and 
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asking^  that  the  same  should  be  dismissed.  On  November  6,  1905, 
the  court  below  filed  an  opinion  on  the  issues  joined  between  the 
defendant  and  the  appellants,  as  interveners,  refusing  to  dismiss  the 
bill  of  the  complainant-appellee,  and  confirming  the  appointment  of 
the  temporary  receiver. 

The  learned  judge,  after  considering  the  evidence,  taken  on  the  rule 
granted  the  petitioners  for  that  purpose,  sustained  the  jurisdiction  of 
tiie  court  below,  saying  in  his  opinion: 

*The  evidence  shows  that  the  bonds  and  stodc  were  transferred  to  the  plain- 
tiff, who  is  a  non-resident  of  this  district,  for  the  purpose  of  fling  this  bill.  It 
also  shows  that  he  is  the  absolute  owner,  as  there  is  no  agreement  that  he  shall 
collect  for  the  transferrors,  or  that  they  have  the  least  interest  in  the  securi- 
ties. This  being  the  case,  there  is  no  question  but  what  this  court  has  Juris- 
diction. Of  course,  where  property  has  been  colorably  and  collusively  trans- 
ferred to  a  non-resident  for  the  sole  purpose  of  giving  the  federal  courts  juris- 
diction, and  where  the  nominal  parties  are  not  the  real  parties  and  the 
real  owners  of  the  property  in  dispute,  the  federal  courts  will  dismiss  the 
case  when  that  fact  Is  made  to  appear,  but  the  court  will  not  inquire  into  the 
intention  or  motive  of  the  parties  when  it  is  established  that  the  nominal  par- 
ties are  the  real  parties,  even  though  there  be  no  consideration  for  the  pn^erty 
transferred,  so  long  as  they  are  the  real  bona  fide  owners  and  are  not  merely 
holding  it  for  the  sole  and  only  purpose  of  enabling  them  to  bring  suit  in  the 
United  States  courts." 

He  then  quotes  the  language  of  Justice  Harlan,  in  the  case  of  Le- 
high Mining  &  Mfg.  Co.  v.  Kelly,  160  U.  S.  336,  16  Sup.  Ct.  311  (40 
L.  Ed.  444),  and  Sius  concludes: 

"In  this  case,  it  is  established  that  the  grantor  or  vendor  of  the  stock  and 
bonds  has  not  reserved,  nor  does  he  claim  a  right  or  power  to  compel  or  require 
a  reconveyance  or  return  to  him  of  the  property,  and  we  think  this  court  has 
Jurisdiction." 

The  specifications  of  error  in  the  decree  appealed  from,  challenge  the 
correctness  of  this  conclusion  of  the  court  below,  upon  the  evidence 
disclosed  in  the  record. 

A  question  of  jurisdiction  is  fundamental  and  underlies  all  other 
questions  arising  in  the  course  of  a  litigation.  Such  a  question  may 
be  raised  at  any  time,  in  any  mode,  and  at  any  stage,  as  every  step 
taken  in  the  progress  of  a  cause  is  an  assertion  of  jurisdiction,  and  the 
court  may,  of  its  own  motion,  make  the  objection  or  institute  such  in- 
vestigation as  may  be  necessary  to  establish  or  defeat  it.  This  is 
especially  true  of  the  federal  courts,  as  being  courts  of  limited  or 
statutory  jurisdiction.  The  reasons  for  extending  judicial  power  of 
the  United  States  to  controversies  between  citizens  of  different  states, 
are  historical  and  need  not  be  now  rehearsed.  It  suffices  to  say  that 
the  federal  courts  have,  from  the  beginning,  jealously  guarded  against 
all  attempts  to  found  jurisdiction  upon  controversies  that  were  not 
really  and  substantially  such  between  citizens  of  different  states.  But- 
ler V.  Famsworth,  4  Wash.  C.  C.  101,  Fed.  Cas.  No.  2,240. 

The  facts  upon  which  the  jurisdiction  in  the  present  case  is  chal- 
lenged were  established  by  the  testimony  of  Stirling  W.  Cole,  the  com- 
plainant therein,  upon  whose  testimony  alone  the  appellant  relies.  We 
have  accordingly  carefully  examined  this  testimony,  the  important 
parts  of  which  we  quote  from  the  record,  as  follows: 
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"By  Mr.  Pnge:  Q.  Where  do  you  reside?  A.  No.  116  North  Sixth  street. 
Camden,  N.  J.  Q.  What  is  your  business?  A.  Stenographer.  Q.  To  whom? 
A.  Frank  T.  Lloyd,  prosecutor  of  the  pleas,  Camden,  N.  J.  Q.  llow  long  have 
you  resided  in  Camden,  and  bow  long  have  you  been  employed  by  Mr.  Lloyd? 
A.  I  have  resided  there  about  three  and  one-half  years,  and  have  always  beoi 
employed  by  him  ever  since  I  came  to  Camden.  Q.  How  old  are  you  now?  A. 
Twenty-two  last  March.  Q.  There  has  been  a  bill  in  equity  filed  here,  copy  of 
which  I  hand  you.  Was  this  filed  on  your  behalf?  A.  Yes,  sir.  Q.  By  your 
direction?  A.  Yes.  sir.  Q.  Did  you  take  the  affidavit  which  is  at  tbe  back  of 
it?  A.  I  did;  yes,  sir.  Q.  Did  you  take  it  on  the  23d  of  June.  1905V  A.  No. 
Q.  When  did  you  take  it?  A.  To-day.  I  took  it  originally,  to  one  like  this, 
about  two  or  three  weeks  ago ;  I  won't  l>e  sure  of  the  date.  Q.  See  if  yon  can 
recall  the  date  you  took  that  oath.  A.  I  don't  even  remember  the  day  of  the 
week.  Q.  In  what  week  was  it?  A.  I  should  say,  just  thinking  back,  in  tbe 
neigbt)orhood  of  two  or  three  weelts  ago.  Q.  Say  three  weeks  ago,  where  would 
that  brUig  you?  A.  That  would  bring  it  back  in  the  neighborhood  of  the  ISth 
or  20th,  but  I  am  absolutely  unable  to  say  accurately.  Q.  Perhaps  you  might 
fix  it  by  the  events  surrounding  It.  Where  was  the  affidavit  taken?  A.  There 
was  one  affidavit  taken  in  Mr.  Lloyd's  office,  and  one  was  taken  in  Mr.  Wil- 
liams' office.  Q.  Were  they  both  taken  the  same  day?  A.  The  two  were  taken 
on  the  same  day.  Q.  When  you  say  there  were  two,  what  do  you  mean ;  was 
one  like  this  to  the  bill,  or  was  it  to  an  affidavit  or  what?  A.  One  was  an  af- 
fidavit to  the  whole  bill :  was  in  the  form  of  an  affidavit  to  which  I  swore,  and 
then  there  was  a  small  affidavit  to  which  I  also  swore.  Q.  Did  you  swear  to  a 
bill  at  that  time?  A.  I  did.  Q.  Then  did  you  take  two  oaths  or  three  oaths? 
A.  I  took  two  oaths  on  that  day.  Q.  One  was  at  Mr.  Lloyd's  office  and  one  at 
Simpson  &  Brown's  office?  A.  That  Is  right  (Witness  shown  paper.)  Q.  Is 
that  the  affidavit  you  swore  to?  A.  That  Is  apparently  a  carbon  copy  of  the  af- 
fidavit Q.  You  swore  to  that?  A.  Yes.  Q.  Was  this  done  hi  Mr.  Lloyd's  of- 
fice? A.  No ;  in  Mr.  Williams'  office.  Q.  The  bill  then  was  sworn  to  in  Mr. 
Lloyd's  office?  A.  A  small  affidavit  on  a  page  at  the  back  of  the  bill  was  sworn 
to  at  Mr.  Lloyd's  office.  Q.  Was  the  bill  attached  to  it?  A.  Yes.  sir;  If  I  re- 
member correctly.  Q.  AVhat  time  in  the  day.  in  Mr.  Lloyd's  office,  did  you 
swear  to  the  affidavit?  A.  In  the  morning.  Q.  At  what  time  did  you  swear 
to  the  bill?  A.  In  Mr.  Williams'  office;  it  was  in  the  forenoon,  or  very  nearly 
12  o'clock,  probably  a  little  after  12.  I  think  I  left  Camden  about  12.  Q.  Hav- 
ing previously  sworn  to  the  affidavit  in  Camden?  A.  Yes,  sir.  Q.  In  both  the 
bill  and  affidavit  it  is  asserted  that  you  own  two  t>onds  of  the  Philadelphia  & 
Easton  Railway  Company?  A.  Yes.  sir.  Q.  And  100  shares  of  stock?  A.  Yes, 
sir.  Q.  Will  you  be  good  Plough  to  tell  me  when  you  obtained  possession  of 
this  stock  and  these  bonds?  A.  I  obtained  possession  of  one  bond  at  the  time 
I  swore  to  the  two  first  affidavits,  and  the  stock  and  the  remaining  bond  to-day. 
but  they  were  taken  charge  of  by  Mr.  Williams  for  me  on  the  day  on  which  I 
made  the  original  affidavit.  Mr.  Williams  held  them  for  me  as  my  counsel.  Q. 
Did  you  ever  have  possession  of  these  securities  prior  to  the  time  which  you 
have  now  stated?  A.  What  do  you  mean  by  the  time  now  stated?  Q.  You 
state  one  of  these  bonds  was  placed  by  you  with  Mr.  Williams  as  your  counsel 
at  the  time  you  signed  the  bill,  and  you  said  you  got  the  other  securities  to- 
day. A.  Actual  and  physical  possession  of  them,  but  at  the  time  I  signed  the 
original  affidavit,  it  was  understood  they  belonged  to  me,  but  they  were  left 
in  Mr.  Williams'  possession.  Q.  When  you  say  It  was  understood,  do  you  mean 
to  say  you  understood,  or  who  understood?  A.  I  understood.  Q.  Before  that 
bin  was  filed  and  Mr.  Williams  received  charge  of  one  of  these  bonds  for  you, 
had  you  paid  a  single  penny  for  that  bond?  A.  I  had  not.  Q.  Had  you  paid  a 
single  penny  for  the  other  bond  or  the  stock?  A.  No.  Q.  When  was  It  that  you 
first  paid  for  these  bonds  and  this  stock?  A.  There  was  no  actual  money  paid. 
Q.  From  whom  did  you  obtain  them?  A.  From  Mr.  Williams.  Q.  Mr.  Ira 
Jewell  Williams?  A.  Yes.  sir.  Q.  One  of  these  bonds,  you  say.  was  of  the  old 
issue.  No.  745,  and  the  bond  of  the  new  Issue  was  No.  841.  WJhlch  bond  did 
you  get  when  you  first  signed  the  bill?  A.  I  do  not  recall.  I  did  not  take  no- 
tice of  the  numbers  at  that  time.  Q.  Was  it  a  bond  of  the  old  issue  or  the  new 
issue,  the  issue  of  1901  or  1904?  A.  I  am  unable  to  state  that  either.  Q.  Did 
you  have  the  stock  in  your  hands  at  all,  the  certificate  of  stock?    A.  Yes,  sir. 
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Q.  In  whose  name  was  the  certificate  made  out?  A.  In  the  name  of  one  Rosen- 
berger,  I  believe  Q.  You  do  not  liuow  him,  do  you?  A.  I  don't  Isnow  him  per- 
sonally. Q.  You  did  not  buy  it  from  him?  A.  No.  Q.  You  made  no  bargain 
to  buy  It  from  him?  A.  I  did  not  Q.  In  fact  you  did  not  have  anything  to  do 
with  getting  it  from  him?  A.  Not  from  Mr.  Bosenberger ;  no,  sir.  Q.  Has  the 
stock  ever  been  transferred  to  you?  A.  I  believe  it  is  transferred  in  blank  from 
Mr.  Rosenberger  in  blank.  Q.  You  mean  indorsed  on  the  back?  A.  Yes,  sir. 
Q.  That  is,  the  power  of  attorney  on  the  back  is  indorsed  in  blank?  A.  Yes. 
Q.  Your  name  as  a  stockholder  does  not  appear  on  the  certificate?  A.  No,  sir. 
Q.  And  so  far  as  you  know,  your  name  does  not  appear  in  the  stock  book  and 
you  have  never  requested  that  it  should  be  put  in  your  name?  A.  I  have  never 
requested  that  it  be  transferred.  Q.  Did  you  or  did  you  not  direct  or  request 
Mr.  Williams  or  anybody  else  to  purchase  these  bonds  and  this  stock  for  you? 
A.  I  did  not  directly  request  it ;  no,  sir.  Q.  As  you  only  received  that  bond, 
one  of  the  two  bonds  you  speak  of  in  your  bill,  and  left  it  in  the  hands  of  Mr. 
Williams,  never  having  seen  it  before,  that  being  the  day  you  signed  the  bill, 
would  you  be  good  enough  to  tell  me  why  you  filed  a  bill  against  the  Philadel- 
phia &  Easton  Railway  Company,  not  being  up  to  that  time  interested  in  the 
company  at  all?  (Objected  to  by  Mr.  Williams.)  A.  I  filed  the  bill  in  consid- 
eration of  the  bonds  being  transferred  to  me ;  they  were  to  be  transferred  to 
me  in  consideration  of  the  filing  of  the  bill.  Q.  Is  that  true  of  the  stock  also? 
A.  Yes,  sir.  Q.  So  that,  if  I  understand  you,  the  sole  consideration  that  you 
gave  for  these  securities  was  the  filing  of  this  bill?  A.  Yes,  sir.  Q.  Wfes  it 
after  your  work  on  Saturday  that  you  came  over  to  Mr.  Williams'  office  to  do 
this  thing?  A.  I  thhik  it  was  on  Friday ;  I  don't  think  It  was  a  Saturday. 
Upon  looking  again,  I  should  say  it  was  September  22d.  Q.  But  are  you  not  yet 
positive?  A.  I  am  not  exactly  positive,  but  I  am  pretty  sure  it  was  on  a  Fri- 
day. Q.  After  you  came  over,  did  you  direct  the  bill  to  be  filed?  A.  I  did  not 
say  in  so  many  words  to  file  the  bill,  but  the  bill  speaks  for  itself  in  that  re- 
«pect,  I  should  think.  Q.  Would  you  be  good  enough  to  tell  me  with  whom  you 
made  this  arrangement,  whereby  the  consideration  of  your  action  was  the  re- 
ceipt of  these  securities?  A.  With  Mr.  Williams.  Q.  May  I  ask  you  when  you 
entered  into  that  arrangement?  How  long  before  you  came  to  his  office?  A.  At 
his  office.  Q.  Was  it  at  that  time  or  some  time  prior  to  the  time  when  you 
swore  to  the  bill?  A.  At  the  time  I  swore  to  the  bill.  Q.  Who  brought  you 
the  afildavit  to  Mr.  Lloyd's  office,  which  you  took?  A.  It  came  by  mail.  Q. 
Was  there  a  request  in  that  that  you  should  take  affidavit  to  that  bill?  (Ob- 
jected to  by  Mr.  Williams.)  A.  I  think  there  was.  Q.  And  that  was  the  first 
time  your  attention  was  drawn  to  the  consideration  of  the  question?  A.  That 
was  the  first  thne  it  was  directly  drawn  to  the  questfon.  Q.  You  have  had  no 
correspondence  or  arrangement  with  regard  to  your  action  until  the  affidavit 
was  presented  to  you  at  Mr.  Lloyd's?  A.  None.  ♦  ♦  ♦  Q.  Mr.  Cole,  having 
entered  into  this  arrangement,  as  suggested  by  Mr.  Williams  in  his  letter,  and 
tiaving  come  over  to  the  office  to  sign  the  bill  and  swear  to  it,  what  arrangement 
-did  you  make,  if  any,  with  regard  to  the  costs,  expenses,  etc.?  A.  I  made  no  ar- 
rangements whatever.  Q.  Did  you  or  did  you  not  expect  to  pay  for  the  costs  of 
this  litigation?    (Objected  to  by  Mr.  Williams.)    A.  No,  I  did  not" 

Upon  cross-examination,  Mr.  Cole  states  that,  when  he  swore  to  the 
bill  in  Mr.  Williams'  office,  one  of  the  counsel  for  the  defendant  cor- 
poration, a  certain  Mr.  Lugar,  whom  he  had  never  met,  but  who,  he 
was  told,  was  secretary  and  general  manager  of  the  defendant  cor- 
poration, informed  him  as  to  the  general  condition  of  the  road,  and 
upon  that  information  he  swore  to  the  averments  of  the  bill.  From 
this,  it  is  apparent  that  the  bill  was  filed  at  the  instance  of  the  cor- 
poration itself,  or  at  least  of  some  of  its  managers,  Mr.  Cole's  appear- 
ance as  plaintiff  having  been  procured  by  its  general  counsel,  who 
filed  the  bill  in  his  name. 

Apart  from  the  requirements  of  the  statute  presently  referred  to,  we 
think  these  facts,  testified  to  by  the  plaintiff  himself,  would  have  fully 
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justified  the  court  below  in  dismissing  the  bill,  on  the  ground  that 
it  had  been  made  to  appear  by  the  plaintiff's  own  statement,  that 
there  was  no  real  controversy  between  him  and  the  defendant  cor- 
poration, that  his  interest  was  a  nominal  one,  and  that  the  real  in- 
terest was  in  those  who  controlled  the  corporation  defendant  and 
were  in  large  part  its  stockholders  and  creditors.  The  results  of 
granting  the  prayers  of  the  bill  and  the  appointment  of  the  receivers 
would  be  substantially,  if  not  altogether,  for  the  benefit  of  these  con- 
trolling creditors  and  stockholders,  and  infinitesimally,  if  at  all,  for 
the  benefit  of  the  nominal  plaintiff.  The  real  interest  was  in,  and  the 
real  controversy  was  between,  citizens  of  the  state  of  Pennsylvania, 
and  neither  the  Constitution  nor  the  judiciary  law  framed  in  pursuance 
thereof,  can  or  should  be  so  construed  as  to  permit  such  controversies 
to  be  justiciable  in  the  federal  courts,  or  the  limitations  upon  their 
jurisdiction  to  be  evaded  by  artifices  so  transparent  as  those  disclosed 
in  the  testimony  above  recited.  That  such  jurisdiction  cannot  be 
created  by  such  devices,  had  been  decided  by  the  Supreme  Court 
long  prior  to  the  enactment  of  the  statute  of  March  3,  1875.  The 
mandatory  provisions  of  section  6  of  that  act  (Act  March  3,  1875,  c 
137,  18  Stat.  472  [U.  S.  Comp.  St.  1901,  p.  511]),  set  at  rest  any 
doubts  that  may  have  been  entertained,  as  to  how  far  courts  might  go 
in  putting  a  stop  to  all  "collusive  shifts  and  contrivances  for  giving 
such  jurisdiction."  The  act  is  entitled  "An  act  to  determine  the  juris- 
diction of  Circuit  Courts  of  the  United  States,"  etc.,  and  the  fifth 
section  reads,  in  part,  as  follows : 

**That  If,  In  any  salt  commenced  In  a  Circuit  Court,  or  removed  from  a  state 
court  to  a  Circuit  Court  of  the  United  States,  it  shaU  appear  to  the  satisfaction 
of  the  said  Circuit  Court,  at  any  time  after  such  suit  has  been  brought  or  re- 
moved thereto,  that  such  suit  does  not  really  and  substantially  involve  a  dis- 
pute  or  controversy  properly  within  the  jurisdiction  of  said  Circuit  Court,  or 
that  the  parties  to  said  suit  have  been  improperly  or  colluslvely  made  or 
Joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable  or  removable  under  this  act,  the  said  circuit  court  shall  proceed  no 
further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the  court  from 
whlcli  it  was  removed,  as  justice  may  require." 

It  is  hard  to  conceive  how  any  case  would  more  certainly  be  within 
the  meaning  of  this  language  than  the  one  at  bar.  It  is  apparent 
from  the  testimony  which  we  have  quoted,  that  not  only  was  there  no 
real  and  substantial  controversy  between  the  plaintiff,  Stirling  W. 
Co'e,  and  the  defendant  corporation,  but  that  the  complainant  was 
made  a  party  to  the  suit  collusively,  and  by  the  direct  procurement 
of  those  interested  in  the  defendant  corporation.  Counsel  for  com- 
plainant frankly  avow  that  the  bonds  and  stock  were  transferred  to  Cde 
for  the  purpose  of  creating  a  jurisdiction  on  the  ground  of  diverse 
citizenship,  and  were  so  transferred  in  consideration  of  his  signing 
the  bill  for  that  purpose.  They  contend,  however,  that  the  transfer 
of  these  two  bonds  and  the  shares  of  stock  was  absolute  on  its  face, 
leaving  no  interest  therein  in  the  grantors,  and  accompanied  by  no 
trust  in  their  favor,  and  they  cite  the  cases  of  Lehigh  Mining  &  Mfg. 
Co.  V.  Kelly,  supra,  and  South  Dakota  v.  North  Carolina,  192  U.  o. 
286,  24  Sup.  Ct.  291,  48  L.  Ed.  437,  as  authority  for  the  propojition 
that,  no  matter  for  what  motive  such  a  transfer  may  be  made,  if  ab- 
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solute  on  its  face  it  cannot  be  challenged  as  insufficient  to  give  juris- 
diction. We  do  not  think,  however,  that  these  cases  support  this  prop- 
osition to  the  extent  necessary  to  sustain  jurisdiction  on  facts  like 
those  in  the  present  case,  or  that  either  of  them  support  a  doctrine 
different  from  that  stated  by  the  Supreme  Court  in  Dickerman  v.  No. 
Trust  Co.,  176  U.  S.  181,  20  Sup.  Ct  311,  44  L.  Ed.  423,  also  cited  by 
the  appellee,  as  follows: 

"It  is  wen  settled  that  a  mere  colorable  conveyance  of  property,  for  the  pur- 
pose of  vesting  title  in  a  non-resident  and  enabling  him  to  bring  suit  in  a  fed- 
eral court,  will  not  confer  jurisdiction ;  but  if  the  conveyance  appear  to  be  a 
real  transaction,  the  court  will  not,  in  deciding  upon  the  question  of  Jurisdic- 
tion, inquire  into  the  motives  which  actuated  the  parties  in  making  the  con- 
veyance." 

The  case  of  the  Lehigh  Mining  &  Mfg.  Co.  v.  Kelly,  which  seems 
to  have  been  relied  upon  by  the  learned  judge  of  the  court  below,  was 
a  case  in  which  the  tract  of  land  in  controversy  was  owned  by  the 
Virginia  Coal  &  Iron  Company,  a  corporation  organized  under  the 
state  of  Virginia.  In  order  to  prosecute  certain  litigation  against  an- 
other citizen  of  Virginia,  in  reference  to  said  land,  the  stockholders 
of  the  Virginia  Coal  &  Iron  Company  organized  the  Lehigh  Mining 
&  Manufacturing  Company^  under  the  laws  of  the  state  of  Penn- 
sylvania; the  land  in  controversy  was  then  conveyed  by  the  former 
company  to  the  latter,  thus  vesting  the  title  to  the  subject-matter  of 
litigation  in  a  citizen  of  Pennsylvania.  Here  was  a  complete  and 
effective  transfer  of  title,  absolute  on  its  face  and  leaving  no  interest 
whatever  in  the  grantor,  the  old  corporation.  It  is  true  that  Judge 
Harlan  used  the  language  quoted  in  the  opinion  of  the  learned  judge 
of  the  court  below,  to  the  effect  that  a  citizen  of  one  state,  a  bona  fide 
purchaser  of  property,  cannot  be  debarred  of  his  privilege  to  maintain 
a  suit  in  the  Circuit  Court  of  the  United  States  against  a  citizen  of 
another  state,  because  of  the  "motive  that  induced  his  grantor  to  Con- 
vey *  *  *  provided  such  conveyance  or  such  sale  and  delivery 
was  a  real  transaction,  without  the  grantor  or  vendor  reserving  or 
having  a  right  or  power  to  compel  or  require  a  reconveyance  or  return 
to  him  of  the  property  in  question."  But  this  was  a  preliminary  state- 
ment, evidently  made  to  guard  against  its  being  thought  that  the  court 
intended  to  sanction  so  extreme  a  proposition,  as,  that  a  bona  fide 
purchaser  of  property,  where  the  sale  and  delivery  was  a  real  trans- 
action and  not  a  collusive  one,  should  be  denounced  as  a  fraud  on  the 
jurisdiction,  simply  because  the  motive  for  such  transfer  or  conveyance 
was  that  the  grantee  might  be  able  to  bring  a  suit  in  a  federal  court. 
Certainly  there  is  no  such  hard  and  fast  rule,  as  would  denounce  every 
such  case,  irrespective  of  its  circumstances.  After  thus  guarding  him- 
self, however,  Mr.  Justice  Harlan  proceeds  to  the  consideration  of 
the  case  in  hand,  and  in  the  course  of  his  opinion  says : 

•*The  arrangement  by  which,  without  any  valuable  consideration,  the  stocls- 
holders  of  the  Virginia  corporation  organized  a  Pennsylvania  corporation  and 
conveyed  these  lands  to  the  new  corporation  for  the  express  purpose — and  no 
other  purpose  is  stated  or  suggested — of  creating  a  case  for  the  federal  comi; 
must  be  regarded  as  a  mere  device  to  give  Jurisdiction  to  a  Circuit  Court  of 
the  United  States  and  as  being,  in  law,  a  fraud  upon  that  court,  as  well  as  a 
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wrong  to  the  defendants.  Such  a  device  cannot  receive  our  ganction.  The 
court  below  properly  declined  to  take  cognizance  of  the  case. 

"This  conclusion  Is  a  necessary  result  of  the  cases  arising  before  the  passage 
of  the  act  of  March  3,  1875,  c.  137,  18  Stat  470  [U.  S.  Comp.  St  1901,  p.  508]. 
The  fifth  section  of  that  act  provides  that  if,  in  any  suit  commenced  In  a  Cir- 
cuit Court,  it  shall  appear  to  the  satisfaction  of  that  court  at  any  time  after 
such  suit  Is  brought,  that  It  'does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  the  Jurisdiction  of  said  Circuit  Court  or 
that  the  parties  have  been  improperly  or  coUusively  made  or  joined,  either  as 
plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  cognizable  •  •  ♦ 
under  this  act  the  said  Circuit  Court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit'  This  part  of  the  act  of  1875  was  not  superseded  by  the 
act  of  1887,  amended  in  1888  (Act  Aug.  13,  1888,  c.  866,  25  Stat  433  [U.  S. 
Comp.  St  1901,  p.  5081).  Its  scope  and  effect  were  determined  In  Williams  t. 
Nottawa,  104  U.  S.  209,  211,  26  L.  Ed.  719,  and  Morris  v.  Gilmer,  129  U.  S.  315, 
9  Sup.  Ct  289,  32  L.  Ed.  600.  In  the  first  of  those  cases  the  court,  referring  to 
the  act  of  1875,  said :  'In  extending  a  long  way  the  jurisdiction  of  the  courts 
of  the  United  States,  Congress  was  specially  careful  to  guard  against  the  con- 
sequences of  collusive  transfers  to  make  parties,  and  Imposed  the  duty  on  the 
court,  on  Its  own  motion,  without  waiting  for  the  parties,  to  stop  all  further 
proceedings  and  dismiss  the  suit  the  moment  anything  of  the  kind  appeared. 
This  was  for  the  protection  of  the  court  as  well  as  parties  against  frauds  upon 
its  jurisdiction.* 

"The  organization  of  the  Pennsylvania  corporation  and  the  conveyance  to  it 
by  the  Virginia  corporation,  for  the  sole  purpose  of  creating  a  case  cognizable 
by  the  Circuit  Court  of  the  United  States  Is,  In  principle,  somewhat  like  a  re- 
moval from  one  state  to  another  with  a  view  only  of  invoking  the  jurisdiction 
of  the  federal  court" 

In  Morris  v.  Gilmer,  supra,  it  was  decided  that  a  removal  from  one 
state  to  another,  for  the  purpose  of  enabling  the  person  so  moving  to 
bring  suit  in  the  Circuit  Court  of  the  United  States,  was  a  fraud  upon 
its  jurisdiction,  and  the  following  language  of  Mr.  Justice  Washing- 
ton, in  Butler  v.  Famsworth,  supra,  is  quoted  with  approval: 

**If  the  removal  be  for  the  purpose  of  committing  a  fraud  ui)on  the  law,  and 
to  enable  the  party  to  avail  himself  of  the  jurisdiction  of  the  federal  courts, 
and  that  fact  be  made  out  by  his  acts,  the  court  must  pronounce  that  his  re- 
moval was  not  with  a  bona  fide  Intention  of  changing  his  domicUe,  however  fre- 
quent and  public  his  declarations  to  the  contrary  may  have  b€«i." 

Mr.  Justice  Harlan  also  cites  with  approval  from  the  case  of  Far- 
mington  v.  Pillsbury,  114  U.  S.  138,  6  Sup.  Ct  807,  29  L.  Ed.  114: 

"It  (the  act  of  1875)  was  intended  to  promote  the  ends  of  justice,  and  Is  equiv- 
alent to  an  express  enactment  by  Congress  that  the  Circuit  Courts  shall  not 
have  jurisdiction  of  suits  which  do  not  really  and  substantially  involve  a  dis- 
pute or  controversy  of  which  they  have  cognizance,  nor  of  suits  in  which  the 
parties  have  been  Improperly  or  ooUusively  made  or  Joined  for  the  purpose  of 
creating  a  case  cognizable  under  the  act" 

The  facts  in  the  case  of  South  Dakota  v.  North  Carolina,  192  U. 
S.  287,  24  Sup.  Ct.  291,  48  L.  Ed.  437,  are  such  as  to  entirely  dis- 
tinguish it  from  the  present  case.  These  facts,  briefly,  are  that  cer- 
tain persons  were  owners  of  the  bonds  of  the  state  of  North  Carolina; 
that  that  state  had  for  a  long  time  defaulted.  The  holders  of  these 
bonds  decided  to  donate  a  portion  thereof  to  the  state  of  South  Dakota. 
The  whole  transaction,  together  with  the  purpose  and  motive  thereof, 
are  clearly  set  out  in  the  letter  of  gift,  addressed  to  the  Treasurer 
of  the  state  of  South  Dakota.    It  is  as  follows : 
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"Hon.  Charles  H.  Burke — Dear  Sir:  The  undersigned,  one  of  the  members 
of  the  Arm  of  Schafer  Bros.,  has  decided,  after  consultation  with  the  other 
holders  of  the  second-mortgage  bonds  issued  by  the  state  of  North  Carolina,  to 
•donate  ten  of  these  bonds  to  the  state  of  South  Dakota.  The  holders  of  these 
bonds  have  waited  for  some  thirty  years  in  the  hope  that  the  state  of  North 
Carolina  would  realize  the  Justice  of  their  claims  for  the  payment  of  these 
bonds.  The  bonds  are  all  now  about  due,  besides,  of  course,  the  coupons,  which 
iimount  to  some  one  hundred  and  seventy  per  cent  of  the  face  of  the  bond.  The 
holders  of  these  bonds  have  been  advised  that  they  cannot  maintain  a  suit 
against  the  state  of  North  Carolina  on  these  bonds,  but  that  such  a  suit  can  be 
maintained  by  a  foreign  state  or  by  one  of  the  United  States.  The  owners  of 
these  bonds  are  mostly,  if  not  entirely,  persons  who  liberally  give  charity  to 
the  needy,  the  deserving  and  the  unfortunate.  These  bonds  can  be  used  to 
£reat  advantage  by  states  or  foreign  governments;  and  the  majority  owners 
would  prefer  to  use  them  in  this  way  rather  than  take  the  trifle  which  is  of- 
fered by  the  debtor.  If  your  state  should  succeed  in  collecting  these  bonds.  It 
would  be  the  inclination  of  the  owners  of  a  majority  of  the  total  issue  now 
outstanding  to  make  additional  donations  to  such  governments  as  may  be  able 
to  collect  from  the  repudiating  state,  rather  than  accept  the  small  pittance 
offered  in  settlement.  The  donors  of  these  ten  bonds  would  be  pleased  If  the 
Legislature  of  South  Dakota  should  apply  the  proceeds  of  these  bonds  to  the 
State  University  or  to  some  of  its  asylums  or  other  charities. 

"Very  respectfully,  Simon  Schafer." 

It  also  appears  in  the  record  of  this  case  that  the  treasurer  of  the 
state  of  South  Dakota  was  specially  authorized,  by  an  act  of  the  Legis- 
lature, to  receive  donations  or  gifts  of  money,  bonds  or  choses  in  ac- 
tion, which,  or  the  proceeds  of  which,  when  collected,  were  to  be  "ap- 
propriated to  the  State  University  or  to  the  public  schools,  or  to 
state  charities,  as  may  hereafter  be  directed  by  law."  And  the  At- 
torney General  is  specially  directed  to  bring  suit  in  the  name  of  the 
state,  in  any  court  of  competent  jurisdiction,  state  or  federal,  to  col- 
lect or  reduce  in  possession  any  such  bonds  or  choses  in  action.  The 
existence  of  this  state  law  in  South  Dakota  doubtless  suggested  the 
^ft  of  these  bonds  to  the  state.  It  is  to  be  observed  that,  not  only 
was  the  gift  out  and  out,  but  the  consideration  therefor  was  a  "good 
one,"  in  the  sei^e  that  it  was  for  a  charitable  use.  No  suit  could  be 
brought  by  any  private  holders,  and  the  purpose  is  therefore  avowed 
of  turning  over  all  these  bonds  for  the  charitable  purposes  indicated 
in  the  South  Dakota  law,  because  the  donors  preferred  they  should  be 
so  devoted,  rather  than  accept  the  trivial  sum  offered  in  compromise 
by  the  state  of  North  Carolina.  If  the  state  succeeded  in  its  litigation, 
it  alone  was  benefited,  the  donors  being,  from  their  situation,  exclud- 
ed from  all  participation  therein.  The  state  was  to  use  its  own  dis- 
cretion as  to  the  collection  by  suit,  and  was  to  bear  the  entire  cost  of 
all  litigation  resorted  to.  It  was  as  if  the  owners  of  these  bonds  had 
said :  "Take  these  bonds ;  we  can  never  collect  them,  and  if  you  can 
make  an)rthing  out  of  them,  you  may  have  it  for  the  charitable  pur- 
poses designated  by  the  laws  of  your  state."  It  is  hardly  worth  while 
to  pursue  further  the  manifest  difference  between  the  facts  of  this 
case  and  those  of  the  case  with  which  we  are  here  concerned.  In  any 
suit  to  be  brought  by  the  state  of  South  Dakota  against  the  state  of 
North  Carolina,  the  controversy  between  the  parties  to  said  suit  would 
be  real  and  substantial,  and  the  parties  thereto  would  not  be  improp- 
erly or  coUusively  made,  within  the  meaning  of  the  act  of  1875. 
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In  Little  V.  Giles,  118  U.  S.  596,  7  Sup.  Ct.  32,  30  L.  Ed.  269,  the 
facts  are  somewhat  complicated,  but  it  is  sufficient  for  our  purpose  to 
state  that  certain  conveyances  of  land  were  made  to  Giles,  bona  fide 
and  absolute  on  their  face ;  that  there  was  evidence  to  show  that  the 
purpose  for  which  the  conveyance  was  made  was  to  enable  Giles 
to  invoke  the  jurisdiction  of  the  federal  court,  on  the  ground  of  diverse 
citizenship.  A  bill  in  equity  was  filed  in  the  state  court  against  him, 
as  well  as  others,  to  set  aside  conveyances  prior  to  those  to  Giles  him- 
self. Giles  procured  a  removal  to  the  Circuit  Court  of  the  United 
States,  on  the  ground  of  his  diverse  citizenship,  and  a  motion  to  re- 
mand, made  by  the  complainants  on  the  ground  that  Giles  was  not  a 
real  party  in  interest,  and  that  the  transfer  to  him  was  collusive,  was 
refused  by  the  Circuit  Court  In  reversing  this  action  of  the  Circuit 
Court,  on  appeal,  Mr.  Justice  Bradley,  delivering  the  opinion  of  the 
court,  says: 

"But  we  are  also  satisfied  that  the  other  ground  is  well  taken— that  the  deed 
to  Giles  was  collusively  made  for  the  mere  purpose  of  giving  Jurisdiction  to 
the  courts  of  the  United  States ;  and  that  for  this  reason  the  case  should  have 
been  remanded  to  the  state  court  We  have  examined  the  evidence  on  this 
subject  with  some  care,  and  have  come  to  that  conclusion.  Whether,  under  tbt* 
former  practice  of  the  oourt,  the  deed  to  Giles,  being  binding  between  him  and 
his  grantors,  Wheeler  and  Burr,  would  have  been  deemed  sufficient  to  give  Ju- 
risdiction to  the  Circuit  Court,  although  made  for  the  purpose  of  such  Jurisdic- 
tion, it  is  not  necessary  to  inquire.  We  are  satisfied  that,  by  the  act  of  1875, 
Congress  intended  to  introduce  a  rule  that  shall  put  a  stop  to  all  collusive 
shifts  and  contrivances  for  giving  such  Jurisdiction.  The  language  of  the  fifth 
section  of  that  act  is  as  follows :" 

After  quoting  the  section,  Mr.  Justice  Bradley  continues: 

"Here  the  words  'really'  and  'substantially,'  and  the  expression  'improperly 
or  collusfvely  made'  or  Joined,  either  as  plaintiffs  or  defendants,  for  the  pur- 
pose of  creating  a  case  cognizable  or  removable,'  are  very  suggestive,  and  show 
that,  by  giving  the  Circuit  Courts  authority  to  dismiss  or  remand  the  cause 
at  once,  if  these  things  are  made  to  appear,  it  was  the  intent  of  Congress  to 
prevent  and  put  an  end  to  all  collusive  arrangements  made  to  give  Jurisdiction, 
where  the  parties  really  interested  are  citizens  of  the  same  state.  Of  course, 
where  the  interest  of  the  nominal  party  is  real,  the  fact  that  others  are  inter- 
ested who  are  not  necessary  parties,  and  are  not  made  patties,  will  not  affect 
the  Jurisdiction  of  the  Circuit  Oourt ;  but  when  it  is  simulated  and  collusive, 
and  created*  for  the  very  purpose  of  giving  Jurisdiction,  the  courts  should  not 
hesitate  to  apply  the  wholesome  provisions  of  the  law." 

The  facts  of  the  case  before  us,  showing  collusion  for  the  purpose 
of  obtaining  jurisdiction,  are  much  stronger  than  any  of  those  cited 
or  which  we  have  examined,  where  jurisdiction  was  denied.  The 
complainant,  a  young  man  22  years  of  age  and  a  stenographer  in 
the  office  of  certain  attorneys  in  the  city  of  Camden,  N.  J.,  just  across 
the  river  from  Philadelphia,  is  called  upon  to  file  a  bill  in  equity 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania,  against  a  street  railway  corporation  of  that  state, 
and  operated  entirely  within  its  territory,  for  the  purpose  of  having  a 
receiver  thereof  appointed.  He  testified  that  until  the  day  on  which 
the  bill  was  filed,  he  knew  nothing  of  the  matter  in  controversy,  but 
signed  the  bill  merely  at  the  request  of  counsel  for  the  defendant  cor- 
poration; that  one  of  the  bonds  which  it  is  asserted  he  owns,  he  re- 
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ceived  after  signing  the  affidavit  to  the  bill,  and  the  other  he  testifies 
he  never  saw,  but  that  it  was  retained  for  him  by  one  of  the  counsel  for 
the  railway  company.  The  value  of  these  bonds  does  not  appear 
from  anything  contained  in  the  record,  but  presimiably  neither  the 
bonds  nor  stock  of  an  insolvent  corporation  could  have  been  anything 
near  their  par  value.  He  testifies  that  he  paid  nothing  for  the  trans- 
fer, the  only  consideration  being  that  he  should  sign  me  bill  as  com- 
plainant ;  that  it  was  understood  that  he  was  to  be  at  no  expense  and 
be  responsible  for  no  costs.  It  is  perfectly  apparent  that  his  inter- 
•est  in  the  suit  was  infinitesimal,  in  comparison  with  that  of  the  di- 
rectors of  the  corporation  and  other  creditors,  who  held  securities 
amounting  to  many  hundreds  of  thousands  of  dollars,  and  at  whose 
instance  he  became  a  party  to  the  suit.  After  the  signing  of*  the  bill, 
<:omplainant,  with  his  single  bond,  worth  a  few  hundred  dollars  at  the 
most,  and  the  other  in  the  possession  of  one  of  the  counsel  for  the 
<lefendant  corporation,  to  be  held,  as  he  says,  for  him,  and  his  worth- 
less certificate  of  stock,  returns  to  the  city  of  Camden  without  further 
<:oncem  or  interest  in  the  litigation,  which  is  left  entirely  to  the 
management  of  those  who  have  the  substantial  interest  in  the  con- 
troversy, and  to  the  attorneys  of  the  defendant  corporation.  If  the 
contention  of  counsel  for  appellees  is  correct,  that  wherever,  in  a  case 
like  this,  the  transfer  of  property,,  for  the  avowed  purpose  of  creating 
jurisdiction,  is  absolute  on  its  face,  there  is  a  hard  and  fast  rule  that 
the  jurisdiction  thus  obtained  is  valid  and  indefeasible,  the  purpose 
of  the  act  of  1875  is,  in  large  measure,  if  not  altogether,  defeated,  and 
the  jurisdiction  of  controversies  may  be  forced  away  from  the  state 
■courts,  contrary  to  the  manifest  mtention  of  the  federal  Constitution, 
and  the  laws  made  pursuant  thereto,  by  simply  placing,  by  an  apparent- 
ly out  and  out  transfer,  a  portion  of  the  property  about  which  the 
profKJsed  litigation  is  concerned,  so  small  in  value  as  to  be  negligible, 
in  tiie  hands  of  the  citizen  of  another  state.  That  this  cannot  1^  so, 
ive  think  is  apparent  from  a  mere  reading  of  the  act  of  1875,  as  well 
as  of  the  decisions  of  the  Supreme  Court  prior  to  its  passage. 

Not  only  must  it  appear  that  the  controversy  between  the  parties 
to  the  suit  is  real  and  substantial,  but  that  the  parties  have  not  been 
<roIlusively  made  or  joined  for  the  purpose  of  creating  a  case  cogniz- 
able under  the  judiciary  laws  of  the  United  States.  If  the  action 
of  the  parties  in  this  case  be  not  declared  collusive,  within  the  mean- 
ing of  the  act  of  1875,  its  provisions  in  that  regard  "would,"  to  use 
the  language  of  Mr.  Justice  Harlan  in  the  Lehigh  Mining  Case, 
supra,  "become  of  no  practical  value,  and  the  dockets  of  the  Circuit 
•Courts  of  the  United  States  would  be  crowded  with  suits  of  which 
neither  the  framers  of  the  Constitution  nor  Congress  ever  intended 
they  should  take  cognizance." 

Appellees  further  contend  that,  however  this  may  be,  jurisdiction 
exists  in  this  case  by  reason  of  the  interventions,  respectively,  of 
Johnson  and  Beggs,  as  creditors  and  bondholders,  both  being  bona 
fide  residents  of  other  states  than  the  state  of  Pennsylvania,  and  that 
their  diverse  citizenship  with  the  defendant  is  sufficient  to  sustain 
jurisdiction,  even  though,  for  the  reasons  stated,  there  was  no  valid 
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jurisdiction  at  the  time  of  the  filing  of  the  bill.  This  proposition  is 
manifestly  unsound.  Unless  a  valid  jurisdiction  has  been  asserted  in 
the  original  suit,  no  intervention  therein  can  be  entertained.  The 
right  to  intervene  must  be  predicated  primarily  on  the  existence  of  a 
suit  of  which  the  court  has  jurisdiction.  Where  there  is  jurisdiction 
of  a  suit  on  the  ground  of  diverse  citizenship,  intervention,  if  other- 
wise proper,  may  be  allowed,  even  though  the  interveners  be  citizens- 
of  the  same  state  as  the  defendant.  In  such  cases,  the  jurisdiction 
is  tested  alone  by  the  diverse  citizenship  existing  at  the  time  the  bill 
was  filed,  "and  it  is  to  that  point  of  time  that  the  inquiry  as  to  juris- 
diction must  necessarily  be  referred."  Rouse  v.  Letcher,  156  U.  S. 
47,  15  Sup.  Ct.  266.  39  L.  Ed.  341. 

The  case,  therefore,  is  remanded  to  the  court  below,  with  instruc- 
tions to  enter  a  decree  dismissing  the  bill. 


(148  Fed.  658.) 

ILLINOIS  CENT.  R.  00.  v.  WARREN. 

(Circuit  0)urt  of  Appeals,  Fifth  Circuit    December  31,  1906.) 

No.  1.533. 

1.  Cabbiers— Passengers— An  NouNCEMEiTT  op  Station— Invitation  to  Alight^ 

The  announcement  of  the  next  station  by  a  porter  on  a  railway  pas- 
senger train,  though  made  on  the  near  approach  to  the  station,  is  not  art 
invitation  to  a  passenger  to  leave  his  seat  and  attempt  to  alight  before 
the  train  actually  stops. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  9,  Carriers,  §  1224.] 

2.  Same— Position  in  Train— Contributory  Nboliqence. 

Plaintiff  and  his  brother-in-law  were  riding  on  a  railroad  train,  guard- 
ing a  negro.  On  the  announcement  of  the  station  where  they  intended  to 
alight  plaintiff,  for  the  purpose  of  resuming  custody  of  the  negro  and 
of  getting  off  quickly,  left  his  seat  in  the  smoking  compartmait  while  the 
train  was  In  motion,  and  went  forward  through  the  colored  compartment 
to  the  front  door  of  the  car,  which  be  opened,  and  stood  there  waiting 
for  the  train  to  slow  down,  with  his  right  foot  on  the  door  sill,  his  left  foot 
on  the  platform,  and  his  right  hand  on  the  door  facing,  from  which  posi- 
tion he  was  knocked  or  pushed  by  the  train  porter,  so  that  he  fell  from  the 
car  while  the  train  was  in  rapid  motion,  and  was  injured.  Held^  that 
plaititiff  was  guilty  of  contributory  negligence  in  taking  the  positi<m  he- 
did,  and  was  not  entitled  to  recover,  in  the  absence  of  proof  that  the  ac- 
tion of  the  train  porter  was  willful. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  (§  1375,. 
1376.] 

3.  Same— Willfulness. 

In  an  action  for  injuries  to  a  passenger  by  being  pushed  from  a  car 
platform  by  the  car  porter  while  the  train  was  In  rapid  motion,  evidence 
T^ld  insufficient  to  warrant  a  finding  that  the  porter's  act  was  willful  or 
other  than  accidental  or  negligent 

4.  Exceptions,  Bill  of— Construction. 

Where,  in  an  action  for  Injuries  to  a  passenger,  defendant  claimed  that 
certain  acts  occurring  at  the  trial  with  reference  to  the  extent  of  plain- 
tiffs injuries  unduly  influenced  the  sympathies  of  the  jury,  and  applied 
for  a  new  trial  on  that  ground,  but  the  trial  judge  in  denying  a  new  trial 
did  not  specifically  find  that  undue  influence  and  prejudice  had  in  fact  oc- 
curred, tlie  bill  of  exceptions  on  a  writ  of  error  should  be  construed  to 
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mean  that  while  the  facts  were  as  stated,  the  jury  were  not  unduly  in- 
fluenced thereby. 
Shelby,  C  J.,  dis^anting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

This  is  a  suit  brought  originally  by  James  Warren  against  the  Illinois 
Central  Railroad  Company  to  recover  damages  for  personal  injuries 
received  under  the  following  circumstances,  as  detailed  by  himself 
on  the  witness  stand : 

"Q.  Is  this  James  Warren? 

"A.  Yes,  sir. 

"Q.  Now,  you  speak  to  the  jury  over  here,  these  gentlemen  sitthig  in  that 
box.    Where  do  you  live,  Mr.  Warren? 

"A.  I  live  in  Pontoe  county,  close  to  Thaxton,  a  mile  the  other  side  of 
Thaxton;  what  they  call  *Butter  Milk  Springs.' 

"Q.  Are  you  the  plaintiff  in  this  case  against  the  railroad  company? 

"A.  Yes,  sir. 

"Q.  Just  tell  these  gentlemen  here  how  you  came  to  bring  this  suit,  and 
what  caused  this.    Did  you  have  anybody  in  your  employ?    If  so,  who? 

••A,  Yes,  sir ;  I  had  a  nigger,  Andy  McOlon. 

**Q.  Where  were  you  living  when  you  had  him  in  your  employ? 

"A.  A  mile  and  a  half  the  other  side  of  Thaxton ;  the  other  side  of  Cain 
Creek. 

"Q.  How  old  are  you,  Mr.  Warren? 

"A.  Thirty-two  years  old,  going  on  33. 

"Q.  When  were  you  hurt  by  the  railroad  company? 

•*A.  Last  February,  a  year  ago. 

**Q.  What  was  your  occupation  at  the  time  you  were  hurt? 

**A.  Farming. 

"Q.  Have  you  any  family? 

**A.  Yes,  sir. 

"Q.  What? 

"A.  My  wife  and  two  children. 

"Q.  The  little  fellows  here? 

"A.  Yes,  sir. 

"Q,  Where  did  you  go  that  day? 

•*A.  Taylor's  depot 

"Q.  What  did  you  go  for? 

**A.  I  went  after  Andy  McGlon,  that  nigger. 

"Q.  Now,  you  went  there  after  Andy.  Do  you  know  what  day  of  the  week 
that  was? 

"A.  Tuesday. 

**Q.  Well,  when  you  got  down  there,  Mr.  Warren,  what  did  you  do  at  Taylor? 
Did  you  get  him  or  not? 

-A.  Yes,  shr. 

"Q.  Anybody  with  you? 

"A.  Yes,  sir. 

-Q.  Who? 

"A.  J.  H.  Kelly. 

"Q.  Is  he  here  now? 

•'A.  Yes,  sir. 

"Q.  Well,  did  he  come  or  not  with  you  from  Taylor's? 

••A.  Yes,  sir. 

"Q.  Now,  when  you  were  coming  north  on  the  train  from  there — ^Taylor's  Is 
south  of  here,  is  It  not? 

"A.  Yes,  sir. 

••Q.  You  came  from  Taylor's  here.    Who  came  with  you  on  that  trip? 

*'A.  Me  and  Andy  McGlon  and  J.  H.  Kelly. 


Digitized  by  VjOOQIC 


352  79  C.  C.  A.  REPORTS. 

"Q.  What  occarred,  if  anything,  when  yon  were  nearlng  tbB  station  of 
Oxford?   Tell  the  jnry  now  about  that  in  your  own  way. 

"A*.  Well,  the  porter  came  running  through  the  train  hollowing  *Oxford! 
Oxford!' 

"Q.  What  porter? 

•'A.  The  nigger  porter. 

•'Q.  Porter  of  what?   Train  porter,  or  what? 

"A.  Yes,  sir ;  the  train  porter. 

"Q.  Go  on,  now.    He  came  tturough  hollowing  'Oxford  I    Oxford? 

''A.  Tea,  sir;  and  I  set  there  a  while  and  got  up  and  walked  in  through 
that  box  into  the  other  one — 

"Q.  You  say  box — what  do  you  mean  by  'box'? 

"A.  Well,  car;  box  car. 

"Q.  Were  you  in  the  smoking  compartment,  or  negro  coach,  or  ladies' 
coach,  or  where? 

"A.  I  was  in  one  part  of  the  smoker.    There  is  a  partition  in  the  car  there. 

"Q.  You  were  in  which  one? 

"A.  I  was  in  the  back  part  of  it,  and  I  got  up  and  went  in  where  the  nlg^cr 
was,  in  the  coadi  where  the  niggers  were ;  and  I  told  him  to  get  up,  that  we 
were  at  Oxford  now,  and  I  was  fixing  to  get  off,  and  I  walked  to  the  door, 
and  the  nigger  gets  up  and  follows  me. 

"Q.  Where  was  Kelly? 

"A.  Just  behind  the  nigger. 

"Q.  How  close  was  he  there? 

"A.  He  was  right  there  behind  the  nigger,  and  the  nigger  was  rlg^t  at  me 

"Q.  Did  you  see  them? 

"A.  Yes,  shr. 

**Q.  Now,  when  you  got  to  that  door,  was  that  the  front  ^id  or  the  back 
end  of  that  car? 

•*A.  The  front  end. 

"Q.  Of  the  car? 

"A.  Yes.  sir. 

"Q.  Had  you  passed  the  overhead  bridge  here  south  of  the  depot  at  Oxford 
when  you  got  there  to  the  front  door? 

"A.  Yes,  sir;  it  had  passed  there. 

"Q.  Passed  the  bridge? 

"A.  Yes,  sir ;  and  I  opened  the  train  door  with  this  hand. 

"Q.  Which  hand  is  that? 

"A.  The  left  hand;  and  I  caught  the  facing  of  the  door  with  this  hand. 

"Q.  That  is  your  right  hand? 

"A.  My  right  hand;  and  I  stepped  with  my  left  foot  out  in  front  of  the 
door  with  my  right  foot  on  the  door  fadngi  standing,  there  waiting  for  it 
to  stop  for  me  to  step  off,  and  the  nigger  porter  run  against  me  and  knocked 
me  off. 

**Q.  Did  he  have  anything  in  his  hand? 

"A.  He  had  a  lantern;   a  light 

"Q.  Did  you  see  him  waving  that,  or  anything  of  the  sort? 

"A.  Yes,  sir;   he  was  waving  a  light  and  hollowing  'Oxford!* 

"Q.  You  say  he  knocked  you  off? 

"A.  Yes,  sir. 

"Q.  Did  you  strike  anything  when  you  w«it  off? 

'*A.  Yes,  sir ;  hit  my  head  on  the  switch. 

"Q.  Struck  your  head  against  the  switch? 

«*A.  The  switchboard,  they  said  that's  where  I  hit  I  don't  recollect 
nothing  about  it  after  I  got  knocked  off. 

**Q.  You  say  the  porter  with  that  lantern  in  his  hand  ran  agahist  you  and 
pushed  you  off? 

"A.  Yes,  sir ;  he  run  against  me  and  knocked  me  off. 

'*Q.  What  were  you  doing  at  the  time? 

"A.  I  was  Just  standing  still,  perfectly  still,  with  mj  hand  on  tbe  facing 
of  the  door. 
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"Q.  Tou  say  he  called  the  station  out  how  many  times? 

"A.  He  called  it  out  two  or  three  times.  He  called  It  out  aa  he  went 
through,  and  he  called  it  out  as  he  came  back  through. 

''Q.  And  that* 8  the  time  you  were  taking  this  Andy  McOUm  out  at  the 
front  end? 

"A.  Yes,  shr. 

"Q.  And  he  run  against  you  and  knocked  you  off? 

*'A.  Yes,  sir;  he  run  against  me  and  knocked  me  off.** 

On  cross-examination  he  testified: 

"Q.  Now,  Mr.  Warren,  who  went  with  you,  did  you  say,  to  Taylor's? 

••A.  Mr.  J.  H.  Kelly. 

"Q.  What  did  you  go  there  for? 

•*A.  Andy  McQlon. 

"Q.  What  had  Andy  McQlon  done? 

"A.  I  had  him  hired,  and  Andy  went  off  and  neyer  come  back,  and  I 
went  after  him. 

"Q.  Well,  you  got  him,  did  you? 

"A.  Yes,  sir. 

"Q.  And  you  three  came  back  on  the  train? 

"A.  Yes,  sir. 

"Q.  When  you  got  on  at  Taylor's  depot,  you  and  Mr.  Kelly  both  got  on  the 
train  with  Andy  in  the  colored  coach? 

"A.  No,  sir;  we  didn't 

"Q.  Are  you  sure  about  that? 

"A.  Yes,  sir;  I  am  sure  about  it  I  went  in  the  colored  coach  with  him, 
but  I  went  out 

"Q.  How  came  you  to  go  out? 

"A.  The  conductor  asked  me  did  I  have  him  under  arrest,  and  I  told  him 
•No';  that  I  did  not 

"Q.  What  then? 

•'A.  I  had  him  because  he  was  owing  me  and  had  run  off  from  me. 

••Q.  Why  did  you  get  in  the  colored  coach  with  him? 

"A.  Well,  I  wanted  to  keep  him  with  me.  I  didn't  want  him  to  have 
any  chance  to  get  away  from  me. 

"Q.  You  were,  then,  guarding  him,  were  you? 

-A.  Yes,  sir. 

•*Q.  You  were  watching  him  pretty  close,  too,  weren't  you? 

•*A.  Yes,  sir. 

"Q.  When  you  got  to  Oxford  and  the  station  was  called,  you  were  then 
riding  in  the  rear  part  of  the  coach,  the  smoking  compartment? 

**A.  I  was  back  in  the  white  coach. 

•*Q.  The  colored  coach  where  you  went  first  and  where  Andy  stayed  was 
divided  into  two  compartments,  was  it  not? 

"A.  Yes,  sir. 

••Q.  The  front  part  of  the  coach  was  for  colored  passengers? 

**A.  Yes,  sir ;   and  one  part  of  it  was  used  for  the  whites. 

•*Q.  For  a  smoking  car,  was  it? 

"A.  It  had  white  people  in  there.    I  don't  know  what  it  was  used  for. 

**Q.  Now,  when  the  conductor  asked  you  if  Andy  was  a  prisoner  and  you 
told  him  'No',  he  told  you  to  get  back  in  the  other  coach,  didn't  he;  that 
yoa  couldn't  ride  in  the  colored  coach? 

"A.  Yes,  sir. 

"Q.  And  when  the  station  was  called  out  you  got  up  and  went  out  of  the 
white  people's  coach  through  the  colored  coach  to  the  front  door? 

"A.  Yes,  sir. 

"Q.  Wliy  did  you  do  that? 

**A.  I  done  that  because  I  wanted  to  get  off  and  get  away  as  quick  as  I 
ooold. 

*'Q.  Wasn't  it  easier  to  get  off  at  the  end  of  the  coach  in  the  part  that  you 
were  in,  and  isn't  that  the  place  that  people  usually  get  off  out  of  that  part  of 
tlie  coach? 

•*A,  INo  answer.] 
7DC.0.A.— 23 
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"Q.  I8n*t  It  tnie  that  people  in  that  part  of  the  car  riding  there  MsntXtf 
get  off  at  the  rear  end  of  that  coach,  at  the  end  between  that  and  the  ladlee* 
coach? 

'*A.  I  don't  know  much  about  that  part  of  it  I  generally  get  off  at  the 
front  end  of  the  car. 

"Q.  Eren  if  yon  have  to  go  no  further  to  do  it,  and  even  if  you  have  to  go 
through  the  colored  coach  to  do  it,  isn't  that  true? 

'*A.  No,  sir;  I  wouldn't  have  went  through  the  colored  coach  if  I  hadn't 
nad  him  there. 

"Q.  What  'him'  did  you  have  there? 

"A.  I  went  through  there  after  my  nigger. 

"Q.  And  you  went  to  the  ffont  door  to  be  there  when  he  got  off,  isn't  tbat 
true? 

''A.  I  went  to  the  front  door  to  be  with  him  when  he  got  off. 

*'Q.  To  keep  him  from  escaping? 

"A.  Well,  I  don't  know  as  he  would  have  run  off,  but  I  didn't  want  to  give 
him  no  chance  to  get  away  from  me.    It  was  dark. 

"Q.  And  that  Is  why  you  went  that  way? 

"A.  Yes,  sir. 

"Q.  Now,  this  colored  porter,  you  say  he  came  first  from  the  cotored  coach 
Into  the  white  coadi  calling  out  the  station? 

"A.  Yes  sir. 

"Q.  Said,  'Oxford !    Oxford!  all  out  for  OxfordP? 

"A.  'AU  out  for  Oxford!' 

"Q.  And  you  got  up  and  preceded  him  back  to  the  front  end,  didn't  yoo; 
went  ahead  of  him? 

"A.  No,  sir. 

"Q.  Well,  who  got  there  first  to  the  front  end  of  the  car? 

"A.  I  got  there  first 

"Q.  Then  the  colored  porter  came  into  the  front  end  of  the  car  after  you 
did? 

''A.  Yes,  sir;  he  came  running  right  In  behind  me. 

**Q.  He  was  running,  was  he? 

"A.  He  wasn't  you  [to]  say  running.    He  was  trotting. 

"Q.  With  a  lantern  In  his  hand. 

*'A.  Yes,  sir;  with  a  light  in  his  hand. 

"Q.  What  did  he  do  when  he  got  to  the  door? 

"A.  I  was  still  standing  in  the  door,  right  foot  on  the  facing  of  the  door. 
and  left  foot  on  the  platform,  and  right  hand  on  the  facing  of  the  door,  waiting 
for  the  train  to  stop  at  the  station  and  to  step  off,  and  he  run  against  me  and 
knocked  me  off. 

"Q.  Well,  what  was  he  doing?  You  said  something  while  ago  about  his 
signaling? 

"A.  He  was  waving  his  little  light,  or  little  lantern." 

Warren's  brother-in-law,  J.  H.  Kelly,  corroborated  Warren's  evi- 
dence, and  further  testifies  that  after  Warren  was  knocked  off  the  train 
he,  Kelly,  ran  out  of  the  door  and  ran  to  the  bottom  of  the  steps  and 
stood  there  until  the  train  slowed  up  and  he  got  oflF. 

The  railroad  company  pleaded  the  general  issue  and  contributoiy 
negligence.  On  the  trial  in  the  court  below,  after  all  the  evidence  was 
oflfered,  counsel  for  railroad  company  moved  the  court  for  a  per- 
emptory charge  to  the  jury  to  find  for  the  defendant,  which  charge  was 
refused  and  exception  duly  taken.  The  jur>'  returned  a  verdict  on 
which  there  was  judgment  for  the  plaintiff  in  the  sum  of  $10,000.  A 
motion  for  a  new  trial  on  many  grounds  was  made  and  overruled. 

The  bill  of  exceptions  duly  signed  and  allowed  concludes  as  follows: 

"During  the  entire  progress  of  this  trial  the  plaintiff,  James  Warren,  was 
brought  into  the  courtroom  upon  a  cot,  and  with  the  appearance  of  a  hopeless 
and  helpless  cripple  for  life,  with  a  pale,  pinched  face  and  emaciated  foriUr 
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gave  constant  evidences  of  intense  and  extreme  suffering,  with  frequent 
groans  and  pitiable  exhibitions  of  his  helpless  condition,  constantly  attended 
by  bis  wife  and  two  small  children,  who,  in  turn,  ministered  to  him,  which 
picture  was  paraded  before  the  Jury  with  every  detail  faithfully  carried 
out  to  play  upon  and  unduly  excite  the  i^ympathies  of  the  jury.  When 
counsel  asked  his  doctor  to  examine  him,  Warren  exclaimed  with  an  agoniz- 
ing appeal  not  to  touch  hhn.  Later  his  attorney  proposed  to  exhibit  his  phys- 
ical ccMiditlon  to  the  jury,  but  Warren  protested  so  appealingly  that  the  jury 
with  one  accord  asked  that  he  be  not  molested.  These  heart-rendering  scenes 
were  so  frequent  and  constant  that  they,  in  fact,  constituted  the  opening  ana 
closing  argument  in  the  case.  Its  far-reaching  appeal  and  powerful  influence 
upon  the  jury  is  forcibly  mirrored  by  their  verdict  in  the  case.*' 

The  principal  errors  assigned  in  this  court  are : 

"Third.  The  court  erred  in  refusing  to  grant  the  peremptory  charge  asked 
by  the  defendant  below,  wherein  it  was  sought  to  have  the  court  instruct  the 
Jury  to  find  for  the  defendant  below ;  which  was  then  and  there  excepted  to, 
as  shown  by  the  bill  of  exceptions  on  file." 

"Fifth.  The  court  erred  in  refusing  to  set  aside  the  verdict  rendered  by 
the  jury  in  this  case  (1)  because  the  verdict  was  excessive,  and  clearly  the 
result  of  prejudice  and  passion  excited  by  the  claim  that  the  negro  porter 
had  knocked  a  white  man  (plaintiff)  off  the  car;  (2)  and  as  a  result  of 
sympathy  for  the  plaintiff,  who  was  paralyzed,  and  was  lying  upon  a  cot, 
and  was  constantly  giving  evidence  of  extreme  pain  and  suffering,  and  was 
attended  by  his  wife  and  several  small  children." 

Edward  Mayes,  for  plaintiff  in  error. 
W.  V.  Sullivan,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts).  On  a  railway 
passenger  train  the  announcement  of  the  next  station,  although  made 
on  near  approach  to  said  station,  is  not  an  invitation  to  a  passenger  to 
leave  his  seat  and  attempt  to  alight  before  the  train  actually  stops. 
This  proposition  is  supported  by  Adams'  AdmV  v.  Louisville,  etc.,  R. 
Co.,  82  Ky.  607 ;  Railroad  Co.  v.  Asbell,  23  Pa.  147,  62  Am.  Dec.  323 ; 
Jeffersonville,  etc.,  R.  v.  Hendricks'  AdmV,  26  Ind.  228 ;  England  v. 
Boston,  etc.,  R.  Co.,  153  Mass.  490,  27  N.  E.  1 ;  Lewis  v.  London,  etc., 
R.  Co.,  L.  R.  9  Q.  B.  66 ;  Bridges  v.  North  London,  etc.,  R.  Co.,  L. 
R.  6  Q.  B.  377. 

According  to  Warren's  evidence,  corroborated  by  his  main  witness, 
his  brother-in-law,  Kelly,  on  the  announcement  of  the  train  porter  that 
the  next  station  was  Oxford,  Warren,  for  the  purpose  of  resuming 
custody  of  the  negro  McGlon  and  of  getting  off  and  away  quickly, 
left  his  seat  in  the  smoking  compartment  while  the  train  was  in  mo- 
tion, and  went  forward  through  the  colored  compartment  to  the  front 
door  of  the  car,  which  he  opened,  and  stood  there  waiting  evidently 
for  the  train  to  slow  down,  with  his  right  foot  on  the  door  sill,  fiis  left 
foot  on  the  platform,  and  his  right  hand  on  the  door  facing,  from 
which  position  he  was  knocked  or  pushed,  so  that  he  fell  off  the  car 
while  the  train  was  in  rapid  motion,  and  thereby  was  injured  In  thus 
going  to  the  front  of  the  car  and  taking  the  position  described  while 
the  train  was  in  rapid  motion  Warren  was  guilty  of  negligence,  which 
unquestionably  contributed  to  his  subsequent  injury.  See  Alabama 
R.  Co.  v.  Hawk,  72  Ala.  112,  47  Am.  Rep.  403;  Blodgett  v.  Bartlett, 
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50  Ga.  353;  Bcemis  v.  Railroad  Co.,  47  La.  Ann.  1671, 18  South.  711; 
Quin  V.  Railroad  Co.,  51  111.  495;  Rockford  Co.  v.  Coultas,  67  111.  398; 
Railroad  Co.  v.  Green.  81  111.  19,  25  Am.  Rep.  255 ;  Malcomb  v.  Rail- 
road Co.,  106  N.  C.  63 ;  11  S.  E.  187 ;  President,  etc.,  v.  Cason,  72  Md. 
377,  20  AU.  113;  Goodwin  v.  Railroad  Co.,  84  Me.  203,  24  Atl.  816; 
Secor  V.  Toledo,  Peoria  &  W.  R.  Co.  (C.  C.)  10  Fed.  15.  According 
to  Warren's  evidence,  he  was  pushed  or  knocked  oflf  by  the  train  por- 
ter. Neither  he  nor  any  of  his  witnesses  testify  as  to  whether  the 
action  of  the  train  porter  was  accidental,  negligent,  or  intended  and 
willful.  If  the  action  of  the  train  porter  was  accidental  or  even  negli- 
gent, but  not  willful,  Warren  cannot  recover  from  the  railroad  com- 
pany, because  in  taking  his  position  in  the  door  and  on  the  platform 
of  the  car,  under  the  circumstances  conceded  in  his  evidence,  he  was 
guilty  of  negligence  which  contributed  to  his  own  injury.  If  the  ac- 
tion of  the  train  porter  was  willfully  intended,  then  Warren  can  re- 
cover, because  it  is  the  duty  of  a  common  carrier  to  warn  and  protect 
and  not  to  injure  a  passenger,  who  may  have  even  negligently  exposed 
himself  to  injury.  A  careful  analysis  of  the  evidence  of  Warren  and 
his  witnesses,  giving  full  effect  thereto  and  reinforcing  the  same  with 
the  deductions  that  reasonable  men  may  draw  therefrom,  brings  us  to 
the  conclusion  that  there  was  no  evidence  nor  deduction  from  ti&e  same 
sufficient  to  warrant  a  finding  that  the  train  porter  was  guilty  of  will- 
fully pushing  or  knocking  Warren  as  he  stood  in  the  door  and  on  the 
platform  of  the  moving  car.  On  the  whole  evidence,  direct  and  cir- 
cumstantial, the  jury  would  have  been  fully  warranted  in  finding  that 
the  train  porter  had  nothing  whatever  to  do  with  pushing  or  knocking 
Warren  from  the  car. 

We  conclude  that  on  the  evidence  of  the  plaintiff  and  his  witnesses 
the  peremptory  instruction  to  find  for  the  defendant  on  the  issue  of 
contributory  negligence  should  have  been  given.  If  the  concluding 
statement  in  the  bill  of  exceptions  means  that  the  jury  was  unduly  in- 
fluenced in  their  verdict  by  their  feelings  and  sympathies  for  the  plain- 
tiff, Warren,  and  his  miserable  condition,  the  trial  judge  should  have 
granted  a  new  trial  on  that  ground.  As,  however,  the  statement  of 
3ie  judge  does  not  specifically  find  the  undue  influence  and  prejudice 
as  a  fact,  and  as  he  refused  a  motion  for  a  new  trial  based  on  this 
and  other  grounds,  we  must  construe  the  bill  of  exceptions  to  mean 
that,  while  the  facts  were  as  stated,  the  jury  was  not  unduly  influenced 
thereby. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  set  aside  the  verdict  and  grant  a  new  trial. 

SHELBY,  Circuit  Judge  (dissenting).  I  respectfully  dissent  from 
the  opinion  just  read. 

The  record  shows  that  on  February  3,  1904,  James  Warren  was  a 
passenger  on  one  of  the  passenger  trains  of  the  plaintiff  in  error.  As 
the  train  was  approaching  the  station  at  Oxford,  the  porter  announced 
the  fact  by  calling,  "Oxford !  Oxford !"  Warren  arose  from  his  seat, 
went  to  the  front  door  of  the  coach,  opened  it,  and  while  standing 
with  one  foot  on  the  platform  just  outside  the  door,  and  one  foot  in 
the  car  or  on  the  door  sill,  holding  the  door  facing  with  his  right  hand, 
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one  of  the  plaintiff  in  error's  servants,  the  porter  of  the  train,  with  a 
lantern  in  his  hand,  ran  against  him  and  knocked  him  off  the  plat- 
form, causing  him  to  fall  against  a  switch.  By  the  fall  his  thigh  bone 
was  broken,  and  the  doctor  called  to  see  him  found  the  end  of  the  bone 
"sticking  out  of  his  back."  He  was  otherwise  so  mangled  that  he 
died,  his  death  occurring  subsequent  to  the  trial  and  verdict  below, 
and  the  writ  of  error  is  prosecuted  against  his  administratrix. 

Warren's  account  of  the  accident  has  been  given  in  the  statement 
of  the  case  by  the  court.  His  version  is  corroborated  by  J.  H.  Kelly, 
who,  after  describing  Warren's  position  in  the  door  "with  his  hand 
placed  on  the  door  facing,"  said  that  the  porter  "came  rushing  through 
with  his  lantern,  ran  against  Warren,  and  knocked  him  out  of  the 
door  and  clean  off  to  the  ground."  The  plaintiff  in  error,  being  a 
common  carrier,  was  bound,  so  far  as  practicable,  to  protect  its  passen- 
gers, while  it  was  carrying  them,,  from  violence  committed  even  by 
strangers;  and  there  surely  can  be  no  doubt  that  it  undertakes  ab- 
solutely to  protect  them  against  the  violence  and  misconduct  of  its 
own  servants  engaged  at  the  time  in  executing  the  contract  Stewart 
v.  Brooklyn  &  Crosstown  R.  R.  Co.,  90  N.  Y.  688,  691,  43  Am.  Rep. 
185,  and  cases  there  cited;  Dwindle  v.  N.  Y.  Central  &  H.  R.  R.  Co., 
120  N.  Y.  lir,  24  N.  E.  319,  8  L.  R.  A.  224,  17  Am.  St.  Rep.  611. 

It  is  said  in  the  opinion  of  the  court  that  "on  a  railway  passenger 
train  the  announcement  of  the  next  station  is  not  an  invitation  to  a 
passenger  to  leave  his  seat  and  attempt  to  alight  before  the  train  ac- 
tually stops."  I  cannot  see  how  the  cases  cited  to  sustain  this  state- 
ment are  applicable,  because  the  evidence  on  which  Warren  submit- 
ted his  case  to  the  jury  was  to  the  effect  that  the  railway  porter  had 
knocked  him  off  the  train  when  he  was  standing  holding  to  the  door 
facing.  Neither  of  the  two  witnesses  on  whidi  he  relied  to  show 
the  negligence  or  violence  of  the  porter  testified  that  he  left  his  seat 
and  made  "an  attempt  to  alight  before  the  train  actually  stops."  It 
is  stated  in  the  opinion  of  the  majority  that,  "on  the  whole  evidence, 
direct  and  circumstantial,  the  jury  would  have  been  fully  warranted 
in  finding  that  the  train  porter  had  nothing  whatever  to  do  with 
pushing  or  knocking  Warren  from  the  car."  Conceding  that  to  be 
true — while  I  take  a  different  view  of  the  evidence — the  court  has 
not  the  right,  I  think,  to  take  a  case  from  the  jury  because  there  is 
evidence  which  would  warrant  a  verdict  for  the  defendant.  The 
question  of  the  credibility  of  Warren  and  Kelly  was  for  the  jury. 

The  court  below  submitted  the  question  of  contributory  negligence 
to  the  jury.  The  opinion  just  read  is  to  the  effect  that  Warren,  on 
the  evidence  quoted,  was  guilty  of  contributory  negligence  as  mat- 
ter of  law,  for  it  is  decided  that  the  trial  court  should  have  instructed 
a  verdict  for  the  defendant.  In  Washington  &  Georgetown  R.  R.  Co. 
v.  Harmon's  Adm'r,  147  U.  S.  671,  580,  13  Sup.  Ct.  657,  37  L.  Ed. 
284,  the  court,  commenting  on  a  case  where  the  person  injured  was 
standing  on  the  step  of  the  car,  observed : 

•There  was  a  conflict  of  evidence  as  to  the  condition  of  the  platform,  the 
position  of  the  plaintiff,  and  the  circumstances  surrounding  the  accident.  It 
ifl  conceded  that  to  be  upon  the  platform,  or  even  upon  the  step,  might  not 
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be  nepH^cnc**  In  all  cases,  and  certainly  not  negligence  in  law,  but  It  is  in- 
sisted tbat  the  plaintiff  was  voluntarily  riding  upon  the  step  of  the  car  when 
moving,  without  any  means  of  support,  and  that  this,  in  the  absence  of  just- 
ification or  excuse,  would  necessarily  be  negligence."    (The  italics  are  mine.) 

I  cannot  concur  in  the  view  that  it  is  negligence  per  se  for  a  pas- 
senger to  arise  from  his  seat  when  the  porter  calls  the  station  where 
he  is  to  alight,  and  to  walk  to  the  door  of  the  car  and  take  the  position 
described  in  the  evidence.  Under  the  circumstances,  it  could  not  be 
deemed  negligence  per  se  "if  he  stood  on  the  steps  of  tlie  car."  Bras- 
hear  V.  Houston  Central  A.  &  N.  R.  Co.,  47  La.  Ann.  735,  17  South. 
260,  28  L.  R.  A.  811,  49  Am.  St.  Rep.  382 ;  Watkins  v.  Bham  Ry. 
&  E.  Co.,  120  Ala.  147, 152,  24  South.  392,  43  L.  R.  A.  297 ;  Pa.  R  Co. 
V.  Reed,  60  Fed.  694,  9  C.  C.  A.  219 ;  Doss  v.  M.  K.  &  T.  R.  R.  Co., 
59  Mo.  27,  38,  21  Am.  Rep.  371.  If  it  is  "certainly  not  negligence 
in  law"  to  stand  on  the  steps,  can  it  be  negligence  in  law  to  stand  in 
the  door,  holding  the  door  facing  with  the  right  hand,  when  the  sta- 
tion which  is  the  end  of  the  passenger's  journey  has  been  called,  and 
the  car  is  about  to  stop  ? 

If  it  were  true  that  Warren  was  guilty  of  negligence  in  taking  the 
position  he  assumed,  it  would  not  be  a  defense  to  this  action  if  the 
conduct  of  the  company's  employe,  while  engaged  in  the  master's 
service,  was  intentional  and  willful.  Contributory  negligence  is  not 
a  defense  against  a  willful  injury.  Beach  on  Cont.  Negl.  (3d  Ed.) 
§§  64,  65;  7  Am.  &  Eng.  Ency.  of  Law,  p.  443.  From  the  vio- 
lence of  the  assault  which  the  porter  made  on  Warren,  as  well  as 
from  other  facts  and  circumstances  shown  in  the  evidence,  the  jury 
might  reasonably  have  concluded  that  the  assault  on  him  was  inten- 
tional and  willful,  and  in  that  event  the  defense  of  contributory  negli- 
gence could  not  have  prevailed.  In  either  aspect  of  the  case,  the 
learned  trial  judge,  in  my  opinion,  ruled  correctly  in  refusing  to  direct 
a  verdict  for  the  defendant. 

If  the  evidence  of  Warren  and  Kelly  was  true,  the  jury  was  rea- 
sonably justified  in  finding  a  verdict  for  the  plaintiff.  Taking  the 
case  from  the  jury,  therefore,  cannot  be  reconciled  with  the  principles 
announced  in  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  679,  36  L.  Ed.  485,  nor  with  the  decisions  of  this  court  Nelson 
V.  N.  O.  &  N.  E.  R.  Co.,  100  Fed.  731,  40  C.  C.  A.  673 ;  Texas  & 
Pacific  Ry.  Co.  v.  Carlin,  111  Fed.  777,  49  C.  C.  A.  605 ;  Southern 
Pacific  Co.  V.  Covey,  109  Fed.  416,  48  C.  C.  A.  460 ;  Mexican  Central 
Ry.  Co.  V.  Townsend,  114  Fed.  737,  52  C.  C.  A.  369.  In  Jones  v.  E. 
T.,  V.  &  G.  R.  R.  Co.,  128  U.  S.  443,  9  Sup.  Ct.  118,  32  L  Ed.  478, 
Mr.  Justice  Miller  made  an  observation,  evoked,  I  think,  by  the  fact 
that  trial  courts  have  been  too  quick  to  take  cases  involving  personal 
injuries  from  the  juries: 

"We  see  no  reason,  so  long  as  the  Jury  system  is  the  law  of  the  land,  and 
the  Jury  is  made  the  tribunal  to  decide  disputed  questions  of  fact,  why  It 
should  not  decide  such  questions  as  these  as  well  as  others.*' 

A  similar  admonition  is  found  in  a  single  sentence  of  a  recent  act 
of  Congress — "All  questions  of  negligence  and  contributory  negli- 
gence shall  be  for  the  jury."    Act  June  11,  1906,  c  3073,  §  2,  34  Stat. 
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^32.  The  act  has  no  application  here,  except  to  show,  as  does  Mr. 
Justice  Miller's  observation,  that  no  evolution  of  the  law  is  in  progress 
that  tends  to  deprive  an  injured  plaintiff  of  the  right  to  submit  his 
case  to  a  jury. 


(149  Fed«  423.) 

WEST  DISINFECTING  CO.  et  al.  v.  FRANK  et  al. 
(Circuit  Court  of  Appeals,  Second  Circuit    December  4,  1906.) 

No.  220. 

PATEKT&— Infringement— Design  for  Casing  fob  Disinfectant. 

The  Taussig  design  patent  No.  83,633,  for  a  design  for  a  casing  for 
disinfecting  apparatus  is  valid ;  the  attractive  appearance  of  the  casing 
shown  rendering  it  popular  with  users,  notwithstanding  original  struct- 
ural defectSL    Also,  held  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  146  Fed.  388. 

L.  C.  Raegener,  for  appellants. 
W.  H.  Kenyon,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  conclusion  of  the  court  below  as  to  the 
novelty  of  the  patented  design  is  supported  by  a  comparison  thereof 
with  those  of  the  prior  art.  The  reduction  in  the  diameter  of  the 
annular  band  of  perforations  and  its  rearrangement  in  the  upper  por- 
tion of  the  cylindrical  body,  so  as  to  leave  a  closed  portion  of  said  body 
extending  above  the  band,  and  the  introduction  of  the  graceful  round- 
ed ends,  which,  while  carrying  out  the  outline  of  the  cylinder,  suggest 
a  firm  and  substantial  support,  as  distinguished  frcwn  the  Lewis  struc- 
ture, with  its  ends  shaped  like  a  coffee  pot  cover  and  its  projecting 
shoulders,  are  persuasively  illustrative  of  an  artistic  sense  of  harmoni- 
ous proportion,  producing  a  pleasing  effect,  which  is  not  found  in  the 
structures  of  the  prior  art. 

If  there  be  a  doubt  as  to  whether  these  departures  constituted  in- 
vention, it  should  be  resolved  in  favor  of  the  patent,  not  only  by  reason 
of  the  presumption  arising  from  the  grant,  but  also  because  the  patent- 
ed construction  was  adopted  and  retained  on  account  of  the  novelty 
of  the  design,  notwithstanding  tlie  original  objections  of  corrosion  and 
leakage,  resulting  from  its  peculiar  conformation,  which  necessitated 
repairs  and  ultimately  resulted  in  a  substitution  of  a  new  material 
for  the  bottom,  and,  furthermore,  because  of  the  evidence  as  to  the 
much  greater  popularity  of  the  new  design,  because  of  its  attractive 
appearance,  and,  finally,  because  of  the  actual  bodily  imitation  by  de- 
fendants of  the  exact  patented  construction,  under  circumstances  which 
indicate  an  inequitable  attempt  to  appropriate  the  benefits  shown  to 
have  resulted  from  the  harmonious  arrangement  and  proportions  of  the 
patented   design. 

The  decree  is  affirmed,  with  costs. 
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(140  Fed.  1028.) 

FRANK  ▼.  UNITED  STATES. 

(Circuit  Ck>art  of  Appeals,  Second  Circuit    December  20,  1900.) 

No.  81  (3,754). 

(Customs  DuTii8--OiJL8snriOATioN--RKMAifiT--MAin7FAaruBB8  of  Silk. 

So-called  remanit,  in  the  form  of  ropes,  braids,  and  mats,  which  has  been 
manufactured  from  silk  produced  by  carbonizing  rags  containing  silk,  held 
to  be  a  manufacture  of  silk,  within  the  meaning  of  Tariff  Act  July  24, 1897, 
a  11,  I  1,  par.  891,  Schedule  L,  80  St  187  [U.  S.  Ck)mp.  St  1901,  p.  1670]. 

Appeal  from  the  Circuit  Q)urt  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  appeal  is  taken  from  a  decree  of  the  district  court  affirming 
a  decision  of  the  Board  of  United  States  General  Appraisers. 

In  the  decision  below  (G.  A.  6,854,  T.  D.  25,779)  the  Board  of  Gen- 
eral Appraisers  affirmed  the  assessment  of  duty  by  the  collector  of  cus- 
toms at  the  port  of  New  York  on  an  importation  by  Emil  Frank,  which 
was  classified  under  paragraph  391,  Schedule  L,  §  1,  c  11,  Tariff  Act 
July  24, 1897,  30  St  187  [U.  S.  Comp.  St  1901,  p.  1670]. 

The  opinion  filed  below,  and  here  reprinted  from  143  Fed.  702,  was 
in  full  as  follows : 

HAZEL,  District  Judge.  The  importation  is  classified  by  the  col- 
lector as  a  manufacture  of  silk  not  specially  provided  for,  and  was  as- 
sessed for  duty  by  the  collector  at  60  per  cent  ad  valorem  under  the  ex- 
isting tariff  act.  According  to  the  appraiser,  the  merchandise  consists 
of  "packing  for  machinery,  made  of  silk,  and  of  silk  and  metal,  silk 
chief  value,"  The  protestant  claims  that  the  merchandise  is  silk  waste, 
and  exempt  from  duty  under  section  2,  Free  List,  par.  661,  30  Stat  201 
[U.  S.  Comp.  St.  1901,  p.  1688]  or  dutiable  under  section  6  of  the  tariff 
act  of  July  24,  1897  (30  Stat.  205,  c.  11  [U.  S.  Comp.  St  1901,  p. 
1693] ),  at  10  per  cent,  ad  valorem,  or  that  said  merchandise  was  partly 
manufactured,  and  therefore  dutiable  at  20  per  cent  ad  valorem  under 
said  section  6  of  the  existing  tariff  act.  The  evidence,  however,  does 
not  support  the  claim.  The  merchandise,  which  is  called  "remanit,"  is 
a  nonconductor  of  heat,  and  generally  used  as  a  wrapping  or  covering 
for  steam  pipes  and  boilers.  The  proofs  show,  as  stated  in  the  decision 
of  the  Board,  that  "remanit"  is  made — 

"from  silk  rags,  some  of  which  may  contain  an  admixture  of  cotton  and  wool ; 
the  rags  being  placed  in  a  large  drum  which  is  charged  with  various  adds,  the 
purpose  being  to  destroy  the  cotton  and  wool  by  the  process  known  as  carboni- 
zation. The  carbonized  silk  thus  obtained  is  bound  together  with  metal 
threads,  and  made  in  the  form  of  ropes  about  1%  inches  thick,  or  braids  about 
%  of  an  inch  thick,  or  Into  mats,  as  may  be  desired." 

It  may  be  remarked  in  passing  that  many  ways  have  been  devised  to 
utilize  all  waste  products,  and  different  methods  have  been  devised  by 
modem  industries  to  turn  things  hitherto  regarded  as  valueless  into 
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articles  of  gjeat  usefulness ;  but  the  evidence  here  indicates,  as  found 
by  the  Board,  that  the  merchandise  is  not  silk  waste,  and  to  produce  it 
iht  article  chiefly  used  is  composed  of  silk. 

The  decision  of  the  Board  of  General  Appraisers  is  right,  and  it  is 
therefore  affirmed. 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  im- 
porter. 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

Before    WALLACE,    LACOMBE,    and    TOWNSEND,    Circuit 
Judges. 

PER  CURIAM.    Affirmed  on  opinions  of  Board  of  General  Ap- 
praisers and  Circuit  Court 


(149  Fed.  om) 

LOWDON  et  al.  v.  UNITED  STATES. 

(Circuit  Oourt  of  Appeals,  Fifth  Circuit    December  81,  1906.) 

No.  1,588. 

1.  Cbihinal  Law— iNDibTMENT— Plea— Fusing— TncB. 

A  plea  attacking  an  Indictment  alleged  that  it  had  been  found  by  a 
grand  Jury  two  of  the  members  of  which  had  been  chosen  from  the  by- 
standers, which  had  "greatly  prejudiced  defendant"  The  plea  was  not 
filed  until  after  the  indictment  had  been  filed  and  entered,  or  untU  17  days 
after  defendant  had  returned  to  the  state.  The  only  excuse  given  for  not 
interposing  it  sooner,  was  that  defendant  was  not  present  when  the  grand 
Jury  was  selected,  but  was  absent,  and  remained  absent  from  the  state 
until  a  time  later  than  the  return  of  the  indictment  Held,  that  the  plea 
was  not  filed  in  time. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  14,  Criminal  Law,  | 
643.] 

2.  Same— Trial— Abgument  of  Counsei^ 

Where  accused  offered  no  evidence  to  prove  his  good  character,  and  was 
therefore  wititled  to  rely  on  a  legal  presumption  that  his  character  was 
good,  it  was  prejudicial  to  accused  for  the  prosecuting  attorney.  In  mak- 
ing a  strong  appeal  to  the  Jury  to  assume  that  defendant's  character  was 
bad  because  of  his  failure  to  prove  the  contrary,  defendant's  objection 
thereto  having  been  overruled,  and  th^  district  attorney  not  having  with- 
drawn the  argument 

[Ed.  Note. — For  cases  in  point  see  Ctet.  Dig.  vol.  14,  Criminal  Law,  §t 
1673,  1674.] 

8.  Same. 

Where,  in  a  prosecution  of  certain  bankers  for  violating  the  national 
bank  act  one  of  defendants*  attorneys  In  argument  appealed  to  the  Jury 
saying :  "Six  of  you  cannot  return  a  verdict,  nor  11,  but  it  takes  12  men  to 
reach  a  verdict"  the  intent  being  to  acquaint  each  Juror  with  his  power 
and  responsibility,  It  was  prejudicial  error  for  the  district  attorney  In  re- 
ply to  state  that  if  a  Juror  decided  that  defendants  were  not  guUty,  when 
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the  Juror  returned  home  **hii  neighbors  might  conclude  that  the  Jingle  of 
the  broken  bankers*  unlawfully  and  111  gotten  gold  In  his  i)ocket"  had  in- 
fluenced his  action  and  decision* 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig.  voL  14,  Criminal  Law,  §S 
1676,  1680.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

Geo.  E.  Miller  and  S.  P.  Hardwicke  (Matlock,  Miller  &  Dycus  and 
Hardwicke  &  Hardwicke,  on  the  brief),  for  plaintiffs  in  error. 

WiUiam  H.  Atwell,  U.  S.  Atty. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  The  defendants,  James  G.  Lowdon,  presi- 
dent, and  Otto  W.  Steffins,  vice  president,  of  the  American  National 
Bank  of  Abilene,  Tex.,  were  indicted  in  the  court  below  for  violations 
of  section  5209  of  the  Revised  Statutes  of  the  United  States  [U.  S. 
Comp.  St.  1901,  p.  3494].  There  were  31  counts  in  the  indictment 
The  district  attorney  withdrew  or  dismissed  2  of  the  counts.  Lowdon 
was  found  guilty  on  16  counts,  and  Steffins  on  6  counts.  Judgment 
was  entered  on  the  verdict,  and  the  defendants  were  sentenced  to  be 
confined  in  the  penitentiary  for  a  period  of  five  years.  They  brought 
the  case  here  on  writ  of  error. 

The  indictment  was  returned  and  filed  on  March  21,  1906.  Nine- 
teen days  afterwards,  when  the  case  was  called  for  trial,  the  defendant 
Lowdon  filed  a  plea  in  abatement.  The  substance  of  the  plea  was  that 
of  the  regularly  summoned  grand  jurors,  only  16  were  in  attendance, 
whereupon  the  court  ordered  the  marshal  to  summon  two  more  grand 
jurors  in  order  that  the  grand  jury  should  be  composed  of  16  members. 
It  is  alleged  in  the  plea  that  the  marshal  called  two  men  who  were  in  at- 
tendance on  the  court,  and  who  had  been  summoned  as  petit  jurors. 
As  a  reason  for  not  interposing  the  plea  sooner,  it  was  stated : 

"This  defendant  says  that  he  was  .not  present  in  said  court  at  the  time 
of  the  selection,  summoning,  and  impaneling  of  the  grand  jury  aforesaid,  he 
then  being  absent  from  the  state  of  Texas,  and  remained  so  absent  from  the 
state  of  Texas  until  a  time  later  than  the  return  of  the  said  indictm^it.'* 

The  plea  contained  no  averment  of  specific  facts  to  show  that  the 
defendant  had  been  prejudiced  or  injured  by  the  selection  of  the  two 
grand  jurors  in  question.  The  general  statement  was  made  that  the 
defendant  had  been  "greatly  prejudiced"  by  the  improper  and  illegal 
selection,  etc.,  but  no  fact  was  alleged  showing  injury,  except  that  3ie 
grand  jury  so  organized  found  the  indictment.  The  government,  by 
the  district  attorney,  demurred  to  the  plea,  because  it  failed  to  show 
that  the  defendant  was  injured,  and  because  it  failed  to  show  that  the 
requisite  number  of  jurors  did  not  return  the  bill  of  indictment.  The 
court  sustained  the  demurrer,  and  this  action  of  the  court  is  assigned 
as  error. 

Section  808,  Rev.  St.  U.  S.,  c.  86,  13  Stat.  500  [U.  S.  Comp. 
St.  1901,  p.  626],  is  as  follows: 

"Section  808.  Number  of  errand  jurors;  completing  .1ur>'.  Every  grand 
jury  emi)aneled  before  any  district  or  circuit  court  shall  consist  of  not  less 
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than  sixteen  nor  more  than  twenty-three  persons.  If  of  the  persons  summoned 
Jess  than  sixteen  attend,  they  shall  be  placed  on  the  grand  jury,  and  the 
court  shall  order  the  marshal  to  summon,  either  immediately  or  for  a  day 
fixed,  from  the  body  of  the  district,  and  not  from  the  by-standers,  a  sufficient 
number  of  p^sons  to  complete  the  grand  jury.  And  whenever  a  challenge 
to  a  grand  juror  is  allowed,  and  there  are  not  in  attendance  other  jurors 
sufficient  to  complete  the  grand  jury,  the  court  shall  malce  a  lilse  order  to  the 
marshal  to  summon  a  sufficient  number  of  persons  for  that  purpose." 

The  contention  of  the  defendant  is  that  this  statute  was  violated  by 
the  procedure,  because  the  marshal  completed  the  grand  jury  by  sum- 
moning two  bystanders.  It  does  not  appear  in  what  terms  the  order 
of  the  court  was  made,  or  that  any  order  was  entered  on  the  minutes. 
We  do  not  think  the  plea  makes  a  statement  that  calls  for  a  construc- 
tion of  the  statute.  An  objection  of  this  kind  should  be  made  at  the 
earliest  day  that  the  defendant  has  an  opportunity  to  make  it.  The 
plea  may  be  true,  and  yet  the  defendant  may  have  delayed  17  days  in 
filing  it  after  his  return  to  the  state,  and  after  the  bill  was  filed  and 
entered.  In  Agnew  v.  United  States,  165  U.  S.  36,  46,  17  Sup.  Ct. 
235,  41  L.  Ed.  624,  a  delay  of  five  days  was  noted  in  treating  the  plea 
as  insufficient.  In  that  case,  it  was  also  held  that  the  general  words, 
that  the  action  complained  of  "tended  to  his  (defendant's)  prejudice," 
was  not  sufficient.  Without  considering  whether  the  statements  of 
the  plea  were  otherwise  sufficient,  we  hold  that  the  demurrer  was  prop- 
erly sustained  on  the  authority  of  Agnew  v.  United  States,  supra. 

On  the  trial  of  the  case  below,  exceptions  were  taken  by  the  defend- 
ants to  certain  ar^^ments  and  statements  made  to  the  jury  by  the  dis- 
trict attorney.  For  convenience  of  reference,  these  statements  or 
arguments  will  be  numbered  1  and  2.    They  are  as  follows: 

"(1)  Now,  gentlemen,  has  a  single  man  come  upon  this  stand  and  told  you 
about  the  character  of  Lowdon  as  to  his  honesty?  That  matter  has  been  put 
In  issue  by  these  charges  and  this  testimony  here.  Has  one?  No  one;  not 
one ;  not  one  I  I  concede  you,  my  friends,  that  it  is  hard,  but  I  am  going  to 
say  it,  it  is  a  hard  thing  to  say,  but  I  ought  to  say  it :  that  is  what  I  am  here 
for.  I  am  here  to  prosecute  this  case,  as  I  say,  God  Almighty  being  my  helper, 
as  fiercely  and  strongly  as  I  may  consider  is  fair.  When  that  man  is  charged 
with  an  offense,  or  any  other  man,  right  at  that  instant  his  reputation  comes 
in  question,  and  he  may  support  it  by  the  testimony  of  his  people  as  to 
its  goodness.  I  could  not  put  a  witness  on  and  show  that  it  was  not  good, 
except  as  I  haye  done  by  the  testimony  In  this  case.  It  is  then  passed  up  to 
him;  it  is  his  play.  Another  thing,  you  need  not  tell  me  that  these  five 
attorneys  here — ^the  best  that  could  be  gotten — strong  men  personally,  and 
strong  men  mentally;  you  need  not  tell  me  that  these  attorneys  over- 
looked any  bets — ^to  use  the  common  expression.  Don't  you  know  that  if  he 
could  have  found  any  witness  who  would  have  testified  to  his  good  character 
be  would  have  done  so?    But  he  brings  not  one!    Not  one.    ♦    ♦    ♦ 

"(2)  As  Mr.  Cunningham  has  said  to  you,  that  six  men  cannot  return  a 
verdict  of  guilty  in  this  case,  nor  can  eleven;  that  it  is  required  that  12 
men  shall  agree  before  these  men  can  be  convicted.  In  this  connection  I 
want  to  suggest  to  you,  gentlemen  of  the  jury,  that  I  would  hate  to  be  the 
obstinate  man  on  this  jury  who  would  hang  out  against  a  verdict  of  guilty 
with  his  fellows  in  a  case  like  this,  where  a  national  banker  is  on  trial  for 
embezzlement,  misapplication  and  abstraction  of  the  property  and  funds 
of  this  bank,  to  the  detriment  of  suffering  depositors;  because,  when  I  re- 
turned home  my  friends  and  neighbors,  who  possibly  are  not  versed  and 
familiar  with  the  various  technicalities  and  intricacies  of  the  law,  might  con- 
clude that  the  Jingle  of  the  broken  bankers*  unlawfully  and  illy  gotten  gol  I 
in  my  pocket  had  influenced  my  action.    Occupying  the  position  I  do,  I  can- 
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not  do  less  tban  my  whole  duty  In  this  case  in  the  prosecntlon  of  these  de- 
fendants, for  fear  that  it  might  be  said  of  me  that  I  had  received  money  in 
addition  to  my  salary." 

When  each  of  the  foregoing  arguments  was  made  to  the  jury  by 
the  district  attorney,  the  cousel  for  the  defendants  made  objection. 
The  court  overruled  the  objections,  and  permitted  the  district  attorney 
to  proceed  with  the  argument,  whereupon  exceptions  were  duly  re- 
served by  the  defendants.  After  the  conclusion  of  the  arg^ument  in 
the  case,  the  defendants  requested  charges  which,  in  effect,  instructed 
the  jury  to  disregard  these  arguments,  the  charges  being  properly 
framed  to  remove  any  improper  influence  that  the  arguments  might 
have  had  upon  the  jury.  The  court  declined  to  give  each  of  these 
charges,  and  exceptions  were  again  duly^  reserved.  The  bill  of  ex- 
ceptions shows  that  the  attorneys  for  the  'defense,  in  their  arguments 
to  the  jury,  had,  without  objection,  made  observations  to  which,  it 
is  claimed,  the  district  attorney's  remarks  were  intended  to  reply. 

The  chief  function  of  the  legal  profession  is  the  administration  of 
justice.  The  duties  of  the  bench  and  bar  are,  to  this  extent,  alike. 
The  purpose  of  both  is  to  establish  the  truth,  and  to  apply  the  law  to 
it.  To  ascertain  the  truth  is  often  difficult,  and  the  united  labor  of 
the  advocate  and  the  judge  often,  it  is  feared,  fails  to  accomplish  the 
desired  result.  But  tfie  experience  of  all  civilized  countries  shows 
that  a  trained  body  of  men,  advocates  and  judges,  each  class  perform- 
ing its  respective  duties,  is  required  even  to  approximate  success  in 
the  establishment  of  the  truth.  Forensic  strife  and  the  cross-examina- 
tion of  witnesses  are  the  methods  best  adapted  to  the  ascertainment 
of  the  truth.  It  is  the  duty  of  counsel  to  make  the  most  of  the  case 
his  client  has  given  him.  It  is  essential  that  all  that  is  relevant  to 
the  case  that  can  be  said  for  each  party  in  the  determination  of  the 
fact  and  law  should  be  heard.  The  very  fullest  freedom  of  speech^ 
within  the  duty  of  his  office,  should  be  allowed  to  counsel.  In  address- 
ing either  court  or  jury,  the  advocate  should  be  allowed  to  select  and 
pursue  his  own  line  of  argument,  his  own  method  of  dealing  with  the 
evidence,  and  the  application  of  the  law  to  it.  Every  fact  the  testi- 
mony tends  to  prove,  every  inference  he  may  think  arises  out  of  the 
testimony,  the  credibility  of  the  witnesses,  their  intelligence,  want  of 
sense,  or  means  of  knowledge,  are  all  legitimate  subjects  of  discus- 
sion. Illustrations  and  analogies  may  be  used,  based  on  the  testimony, 
history,  science,  literature,  or  current  events.  The  court  would  never 
stop  the  advocate  in  his  attempt  to  draw  inferences,  or  to  establish  in- 
tention, from  evidence  that  has  been  offered.  Whether  an  inference 
of  counsel  is  rightly  drawn  from  the  evidence  is  for  the  jury  to  deter- 
mine. He  may,  of  course,  urge  a  fearless  administration  of  the  crimi- 
nal law,  and  he  may  complain  that  juries  are  more  inclined  to  acquit 
than  to  convict.  On  the  other  hand,  for  the  defense,  he  may  warn 
juries  against  harsh  and  hasty  verdicts,  and  may  invoke  the  mercies 
of  the  law.  The  field  of  legitimate  speech  and  appeal  is  broad — 
broader  than  we  can  indicate  here.  But  it  is  necessary  to  the  proper 
administration  of  the  law  that  there  should  be  a  limit  to  what  the  ad- 
vocate is  permitted  to  say  to  the  jury.    Cases  are  to  be  decided  by 
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juries  upon  the  evidence,  and  when  the  evidence  is  offered  by  wit- 
nesses, the  witnesses  are  subject  to  cross-examination.  A  defendant 
should  not  be  subjected  to  a  trial  on  the  unsworn  statements  of  an  at- 
torney conducting  the  prosecution,  even  when  such  statements  are 
relevant  to  the  case,  for  he  would  by  this  procedure  be  debarred  the' 
right  of  cross-examination  and  be  also  deprived  of  the  right  of  oflfer- 
ing  evidence  in  rebuttal.  It  is  not  within  the  legitimate  province  of 
counsel  to  state  facts  pertinent  to  the  issue  that  are  not  in  evidence; 
nor  can  he  assume  in  argument  that  such  facts  are  in  the  case  when 
they  are  not.  And  counsel  cannot  be  permitted  to  make  a  statement 
of  facts,  which,  under  the  rules  of  evidence,  would  not  be  received  if 
offered,  the  natural  tendency  of  such  facts  being  to  influence  the  find- 
ing of  the  jury.  To  adopt  any  other  view  would  enable  the  advocate 
to  put  before  the  jury  for  their  consideration  statements  not  tested 
by  cross-examination  and  facts  which  the  law  excludes. 

Having  said  this  much  in  relation  to  the  subject  generally,  we  first 
consider  an  assignment  of  error  made  by  Lowdon  alone.  He  offered 
ao  evidence  to  prove  his  good  character.  He  unquestionably  had  the 
right  to  rely  on  the  legal  presumption  that  his  character  was  good. 
Mullen  V.  United  States,  106  Fed.  892,  46  C.  C.  A.  22.  The  excerpt 
from  the  argument  of  the  district  attorney,  numbered  1,  is  a  strong 
appeal  to  the  jury  to  presume  that  the  character  of  Lowdon  was  bad 
because  he  failed  to  offer  evidence  that  it  was  good.  This  was  not 
only  getting  out  of  the  record,  but  going  contrary  to  the  legal  presump- 
tion to  which  the  defendant  was  entitled.  It  was  assuming  that  the 
defendant's  failure  to  offer  such  evidence  created  a  presumption  that 
his  character  was  bad.  This  was  not  a  legitimate  and  proper  argu- 
ment, and,  on  objection  being  made,  the  trial  court  should  have  stopped 
the  district  attorney  and  should  have  taken  steps  to  remove,  as  far  as 
possible,  its  influence  upon  the  jury.  But  it  is  urged  on  behalf  of  the 
government  that,  conceding  that  the  argument  was  not  legitimate,  it 
does  not  constitute  reversible  error.  It  is  true  that  in  like  cases  where 
the  court  sustains  the  defendant's  objection  to  the  argument  and  the 
words  are  at  once  withdrawn,  it  is  held  that  the  injurious  effect  is 
removed,  and  the  incident  does  not  constitute  ground  for  a  new  trial. 
Dunlop  V.  United  States,  165  U.  S.  486,  498,  17  Sup.  Ct.  375,  41  L. 
Ed.  799;  Wright  v.  United  States.  108  Fed.  806,  48  C.  C.  A.  37; 
Kellogg  V.  United  States,  103  Fed.  200,  43  C.  C.  A.  179.  But  in  this 
instance  the  district  attorney  did  not  withdraw  the  argument,  and  was 
sustained  in  making  it  by  the  action  of  the  trial  court.  The  principle 
which  secures  to  every  one  accused  of  crime  a  fair  and  impartial  trial 
on  the  evidence  adduced  is  violated  when  the  court  permits  the  district 
attorney,  against  objection,  to  comment  in  argument  to  the  jury  up- 
on the  failure  of  the  defendant  to  offer  evidence  of  his  previous  good 
character.  McKnight  v.  United  States,  97  Fed.  208,  38  C.  C.  A.  115 ; 
Bennett  v.  The  State,  86  Ga.  401,  12  S.  E.  806,  12  L.  R.  A.  449,  22 
Am.  St  Rep.  465;  Davis  v.  The  State,  138  Ind.  11,  37  N.  E.  397; 
Fletcher  v.  The  State,  49  Ind.  124,  19  Am.  Rep.  673 ;  Thompson  v. 
The  State,  92  Ga.  448,  17  S.  E.  265;  The  People  v.  Evans,  72  Mich. 
<167,  40  N.  W.  473. 
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The  exceptions  and  assignments  of  error  that  relate  to  the  second 
excerpt  from  the  district  attorney's  argument  were  taken,  and  are 
made,  by  both  of  the  defendants.  One  of  the  defendants'  attorneys 
appealed  to  the  jury,  saying: 

"Six  of  you  cannot  return  a  verdict,  nor  eleven,  but  It  takes  twelve  m«i 
to  reach  a  verdict" 

The  intention  was  evidently  to  acquaint  each  juror  with  his  power 
and  his  responsibility.  Counsel  on  either  side  have  a  right  to  appeal 
to  the  conscience,  sympathy,  or  sense  of  justice  of  the  individual  juror 
in  any  fair  and  legitimate  argument.  Each  juror  acts,  in  a  measure^^ 
on  his  own  judgment  and  conscience,  influenced  and  aided,  of  course, 
by  the  counsel,  advice,  memory,  and  experience  of  his  fellow  jurors. 
But  if  defendants'  counsel  should  submit  an  unlawful  argument,  or 
improper  appeal  to  the  jury,  his  violation  of  law  or  ethics  would  not 
justify  the  prosecuting  attorney  in  taking  a  like  course.  His  remedy 
would  be  to  ask  the  court  to  stop  the  defendants'  attorney  when  he 
clearly  departed  from  a  legitimate  line  of  argument,  or  to  request  in- 
structions that  would  remove  the  harmful  effect.  If  a  departure  from 
the  field  of  legitimate  argument  by  one  side  was  sufficient  excuse  for 
the  other  side  to  pursue  tiie  same  course,  it  would  possibly  lead  to  the 
trial  of  cases  upon  the  assertions  and  statements  of  counsel,  and  not  on 
the  evidence  adduced. 

In  the  second  excerpt  from  the  district  attorney's  argument,  he  as- 
serted, in  effect,  that  if  a  juror  decided  that  the  defendants  were  not 
proved  to  be  guilty,  when  he  returned  home,  "the  neighbors  *  *  * 
might  conclude  that  the  jingle  of  the  broken  bankers'  unlawfully  and 
illy  gotten  gold"  in  his  pocket  had  influenced  his  action  and  decision. 
The  plain  meaning  was,  if  you  decide  to  acquit,  your  neighbors  will 
say  you  have  been  bribed  with  money — with  the  "illy  gotten"  money 
of  the  defendants.  Although  we  acquit  the  learned  district  attorney 
of  intending  any  threat,  a  juror  unacquainted  with  criminal  procedure 
might  reasonably  have  concluded  that  he  was  warned  against  a  prob- 
able charge  of  receiving  a  bribe  or  of  conspiracy. 

In  the  case  of  People  v.  Mull,  167  N.  Y.  247,  60  N.  E.  629,  the  court 
of  last  resort  in  New  York  reversed  the  judgment  of  the  trial  court 
on  account  of  the  argument  of  the  prosecuting  attorney,  although  the 
court  said  that  the  "evidence  in  the  record  was  ample  to  sustain  the 
verdict."  The  argument  of  the  prosecuting  attorney  in  that  case  was 
that  "a  failure  to  convict  cannot  fail  to  excite  widespread  comment 
and  indignation  among  the  whole  body  of  citizens  of  this  country."  In 
his  address,  the  attorney  said : 

"If  there  is  a  man  who  sits  In  those  chairs  that  Is  willing  to  brand  himself 
with  suspicion  by  saying  that  Archie  Mull  did  not  commit  this  crime,  my  Judg- 
ment of  his  character  is  not  at  all  correct  ♦  ♦  ♦  It  Is  no  wonder  that  your 
neighbors  have  concluded  that  the  Integrity  and  decency  of  this  panel  of 
jurors,  instead  of  Archie  Mull,  is  on  trial  here  today." 

The  court  held  that  this  speech  being  permitted  made  it  doubtful 
"whether  the  defendant  had  been  fairly  convicted,"  and  the  judgment 
was  reversed. 
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In  Williams  v.  United  States,  168  U.  S.  382,  18  Sup.  Ct.  92,  42  L. 
Ed.  509,  the  defendant,  an  officer  of  the  United  States,  was  convicted 
of  extortion  in  exacting  moneys  from  Chinese  immigrants  for  permis- 
sion to  land  and  remain  in  the  United  States.  The  defendant  proposed 
to  show  by  witnesses  that,  while  he  was  acting  in  such  official  position, 
"there  were  more  females  sent  back  to  China  than  ever  were  sent  back 
before  or  after."  The  representative  of  the  government  objected  to 
this  evidence  as  irrelevant,  saying  in  open  court,  and  presumably  in 
the  hearing  of  the  jury : 

"No  doubt,  every  Chinese  woman  who  did  not  pay  Williams  was  sent  back.** 

The  Supreme  Court  said: 

'•The  observaticm  made  by  the  prosecuting  attorney  was,  under  the  drcnm- 
stances,  highly  improper,  and  not  having  been  withdrawn,  and  the  objections 
to  it  being  overruled  by  the  court,  it  tended  to  prejudice  the  rights  of  the  ac- 
cused to  a  fair  and  impartial  trial." 

In  Hall  v.  United  States,  160  U.  S.  76,  14  Sup.  Ct.  22,  37  L.  Ed. 
1003,  the  judgment  of  the  trial  court  was  reversed,  because  the  dis- 
trict attorney  was  permitted  to  make  an  argument,  against  the  objec- 
tion of  the  defendant,  not  based  on  evidence,  which  tended  to  preju- 
dice the  jury  against  the  defendant.  We  would  not  embarrass  free 
discussion,  so  essential  to  the  proper  administration  of  the  law.  We 
would  not  regard  many  hasty  and  exaggerated  expressions  of  attor- 
neys made  in  the  heat  of  debate,  which  are  not  expected  to  become 
factors  in  the  formation  of  the  verdict.  We  wish  to  follow  establish- 
ed rules,  and  to  avoid  introducing  another  element  of  uncertainty  in 
the  trial  of  criminal  cases  by  making  a  new  precedent  for  the  reversal 
of  judgments.  The  difficulty  of  drawing  a  line  between  legitimate 
and  improper  arguments  admonishes  us  that  the  trial  judge  often  has  a 
delicate  and  difficult  task  imposed  on  him.  But,  under  the  circumstances 
of  this  case,  considering  the  character  of  the  argument,  the  refusal  of 
the  trial  judge  to  interfere  at  the  time  the  objection  was  interposed,  or 
to  correct  the  probable  effect  of  the  argument  by  a  subsequent  instruc- 
tion, and  because  it  does  not  appear  affirmatively  to  us  that  no  injury 
was  done  to  the  defendants,  we  are  constrained  to  hold  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted  to  both  defendants. 

We  do  not  think  it  necessary  to  decide  other  questions  raised.  De- 
murrers were  filed  to  each  count  of  the  indictment,  and  they  were  all 
overruled.  The  learned  district  attorney  says  in  his  brief  that  "if  the 
court  should  conclude  that  the  demurrers  to  counts  6  and  6  should 
have  been  sustained  because  of  alleged  duplicities,"  there  still  remain 
14  "unimpeached  and  unassailable  counts."  We  concur  in  the  view 
of  the  district  attorney  that  there  are  a  number  of  good  counts  in  the 
indictment,  and,  in  view  of  the  fact  that  the  defendants  may  not  again 
be  put  on  trial  on  any  count  which  the  district  attorney  may  now  deem 
insufficient,  it  seems  useless  to  enter  on  the  examination  of  the  vari- 
ous assignments  of  error  relating  to  the  demurrers  to  the  several 
counts. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 
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(148  Fed.  680.) 

CROOKSTON  LUMBER  CO.  ▼.  BOUTIN.  • 

(Clrcalt  Court  of  Appeals,  Eighth  Circuit    November  80,  lOOa) 

No.  2,41& 

1.  Masteb  aud  Skbvant— Hazabdous  Business— Oabb  Requibxd. 

Wliere  a  master  was  engaged  in  operating  a  steam  sawmill,  it  owed 
a  duty  to  its  employes  to  exercise  all  reasonable  care  to  provide  th^n 
with  suitable  and  reasonably  safe  machinery  and  instrumentalities  with 
which  to  perform  their  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  84,  Master  and 
Servant  U  178,  203.] 

2.  Same— Dkath  of  EmplotA— Neouoenob— Qussnair  fob  Jubt. 

In  an  action  for  the  death  of  a  sawmill  employ^,  by  being  pushed 
against  the  saw  by  the  log  carriage,  the  fact  that  the  carriage  mechanism 
was  so  out  of  repair  that  the  carriage  would  creep  along  the  tradi 
toward  the  saw  when  the  controlling  lever  was  in  a  position  intended 
to  keep  the  carriage  at  rest  was  sufficient  to  present  a  question  for 
the  Jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  voL  84,  Master  and 
Servant  H  1010-1050.J 
8.  Same— Assumed  Risk. 

Where  deced&it  a  sawmill  employ^  gave  notice  to  defendant  of  a 
defect  in  the  log  carriage,  and  secured  a  promise  from  the  superintendent 
of  the  mill  to  repair  the  same,  decedent  did  not  assume  the  risk  of 
injury  caused  by  the  defect  in  the  carriage  in  continuing  to  work  for 
a  time  thereafter  reasonably  sufficient  to  enable  defendant  to  repair 
the  carriage,  unless  the  risk  was  so  ohviously  and  imminently  dangerous 
that  a  person  of  ordinary  prudence  would  not  have  taken  it 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  voL  84,  Master  and 
Servant  U  574,  583,  587,  641,  044. 

Assumption  of  risk  incident  to  employm^it  see  note  to  Chesapeake 
ft  O.  R.  Co.  V.  Httinessey,  38  C.  a  A.  814.] 

4.  SaMB— CONTBIBUTOBT  NeOLIORKCE— PbOMISE  OF  REPAIB. 

That  decedent  a  sawmill  employ^,  gave  notice  to  defendant  of  the 
defective  oondition  of  a  log  carriage,  and  secured  a  promise  to  re- 
pair, did  not  relieve  him  from  the  necessity  of  exercising  reasonable 
care  for  his  own  safety  in  performing  his  duties,  nor  deprive  the  de- 
fendant of  the  defense  of  contributory  negligence  in  case  decedoit  failed 
to  do  so  and  was  Injured. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  84,  Master  and 
Servant  SS  075,  070,  700-709,  724.  727,  729.] 

5.  Tbial— Questions  of  Law  ob  Fact— Disposition. 

A  question  of  law  always  arises  at  the  close  of  the  evid^ice  In  any 
case  in  the  federal  courts,  whether  there  is  any  substantial  proof  war- 
ranting a  verdict  in  favor  of  plaintifT;  and,  in  determining  such  ques- 
tion, all  the  evidence  and  reasonable  inferences  therefrom  must  be  con- 
sidered in  the  light  most  favorable  to  plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  40,  Trial,  U  339,  402.] 

6.  Same. 

In  order  to  Justify  the  direction  of  a  verdict  in  an  action  tried  in 
the  federal  courts,  the  undisputed  evidence  must  be  so  conclusive  that 
all  reasonable  men,  in  the  exercise  of  an  honest  and  impartial  Judgment 
can  draw  but  one  conclusion  therefrom,  and  that  the  court  In  the 
exercise  of  a  sound  Judgment  would  be  required  to  set  aside  a  verdict 
returned  in  opposition  thereto. 

[Ed.  Note.— F<^  cases  in  point  see  Cent  Dig.  voL  40^  Trial,  |§  33S, 
840,  879,  383.] 

•  Rehearing  denied  February  12,  1907. 
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7.  Master  and  Servant— Dkath  op  Servant— Contributory  Nboijqbnoe. 

Deced&it,  an  employ^  In  a  sawmill,  before  operations  had  commenced 
In  the  morning,  took  a  position  on  the  sawyer's  side  of  the  pulleys 
over  which  the  band  saw  was  operated,  practically  in  front  of  the 
saw,  and  within  two  feet  of  it  while  it  was  being  nm  at  a  high  rate 
of  speed.  Decedent  placed  his  left  foot  on  the  rail  of  the  carriage 
track,  and  his  right  foot  was  raised  and  resting  on  a  lower  extension 
of  the  gnard  plimk,  his  back  being  toward  the  log  carriage.  In  this 
position  plaintiff  endeavored  to  clean  sawdust  from  the  upper  pulley 
with  a  stick,  and  while  doing  so,  the  log  carriage,  the  mechanism  of 
which  was  defective,  noiselesdly  crept  up  from  behind  him  unobserved, 
and  before  he  could  escape,  forced  his  body  against  the  teeth  of  the 
saw,  by  which  he  was  instantly  killed.  Decedent  had  knowledge  of, 
and  had  complained  of  the  creeping  motion  of  the  carriage,  and  had 
received  a  promise  of  repair  two  or  three  days  before  the  accident; 
but,  while  standing  in  the  position  he  occupied,  he  took  no  precautions 
to  ascertain  whether  the  carriage  was  still.  The  position  that  decedent 
took  to  clean  the  pulley  was  peculiar  to  him,  and  he  could  easily  have 
occupied  a  different  position  where  he  would  have  been  perfectly  safe 
from  the  danger.  Held,  that  decedent  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig.  vol.  84,  Master  and 
Servant,  §  729.] 

S.  SAins— Repair  of  Defects. 

Where  the  repair  of  a  log  carriage  mechanism  In  a  sawmill  would 
probably  have  involved  a  reconstruction  of  the  valves  leading  into  the 
carriage  cylinder,  and  have  required  a  general  overhauling  of  the  mill 
under  and  on  which  the  connections  between  the  boiler  and  the  carriage 
were  located,  and  an  employ^  complained  of  a  defect  in  the  carriage, 
and  obtained  a  promise  of  repair,  it  was  the  height  of  recklessness  for 
him  to  presume,  in  the  absence  of  any  evidence  that  such  repairs  were 
in  progress,  that  they  had  been  made  two  or  three  days  after  the  promise 
was  glvei. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  84,  Master  and 
Servant,  §|  648,  645,  675,  706,  729.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Marie  F.  Boutin,  as  administratrix  of  the  estate  of  Frank  Boutin,  de- 
ceased, brought  this  action  against  the  lumber  company  to  recover  damages 
for  the  death  of  the  decedent  who  was  her  husband.  The  lumber  company 
was  operating  a  steam  sawmill  at  Crookstcm,  Minn.  Logs  were  hauled  from 
the  river  and  rolled  upon  a  deck  at  the  north  end  of  the  mill  from  which, 
as  needed,  they  were  separately  rolled  upon  a  carriage  which  carried 
tfiem  up  against  a  vertically  running  band  saw  to  be  worked  Into  lumber. 
This  carriage  was  about  60  feet  k>ng,  constructed  of  wood  and  iron, 
and  sufficiently  heavy,  bulky,  and  strong  to  steadily  support  and  carry  a  large 
log.  It  was  connected  with  a  piston  rod  driven  by  steam  conducted  from  the 
boiler  to  the  cylinder  through  adjustable  valves  connected  by  rods  and  cranks 
with  the  operating  lever  located  on  the  west  side  of  the  track  on  which  the 
carriage  ran.  The  head  sawyer,  by  operating  the  lever,  could  so  open  and 
close  the  valves  as  to  run  the  carriage  back  and  forth  past  the  saw  as  busi- 
ness required.  When  the  carriage  was  not  in  operation,  the  lever  stood  up- 
right or  perpendicular.  A  forward  push  of  the  lever  started  the  carriage 
forward  from  the  log  deck,  and  a  backward  pull  stopped  the  progress  of  the 
carriage  and  returned  It  to  the  starting  point  for  another  similar  movement 
The  day  crew  began  work  at  7  o'clock  In  the  morning,  but  at  5  minutes 
before  7,  the  mill  was  started  up  to  secure  the  proper  speed  of  the  saw.  be- 
fore work  began.  The  saw  was  a  continuous  band  of  steel  with  teeth  on  one 
edge  only,  so  operating  around  two  large  pulleys  revolved  by  steam  power, 
and  so  located  aj:  the  west  side  of  the  track  as  to  present  Its  toothed  edge 
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to  the  end  of  the  carriage  as  it  brought  a  log  up  against  it  for  sawing.  This 
preliminary  start  put  the  pulleys  and  saw  only  into  motion.  It  was  not 
intended  to,  and  did  not,  cause  the  forward  and  backward  movem^it  of  the 
carriage.  The  crew  consisted  among  others  of  the  head  sawyer,  who,  among 
other  duties  handled  the  lever  for  operating  the  carriage,  and  whose  place 
was  In  front  of  the  pulleys  about  three  feet  west  of  the  carriage  track,  and 
a  tail  sawyer,  who,  among  other  duties,  took  off  the  sawed  product  from  the 
carriage  after  the  log  had;  passed  the  saw,  and  whose  place  was  behind  the 
pulleys,  a  safe  distance  west  of  the  track.  The  flying  sawdust  produced  by 
the  (^>eration  of  the  mill  collected  on  the  inside  of  the  rim  of  the  upper  pul- 
ley, and,  in  order  to  keep  the  machinery  in  proper  adjustment,  required  fre- 
quent removal.  The  rim  was  about  12  inches  wide,  and  was  supported  by 
spokes  leading  from  the  hub  to  it  leaving  a  few  inches  on  either  side  of 
the  spokes  so  exposed  as  to  be  readily  cleaned  by  holding  a  stick  fast  against 
it  and  i)ermitting  the  revolving  wheel  to  pass  it  This  operation  of  clean- 
ing off  the  sawdust  was  generally  performed  while  the  mill  was  speeding  Tip 
preparatory  for  beginning  work.  The  head  sawyer's  business  was  to  clean 
the  side  of  the  rim  next  to  him,  and  the  tail  sawyer's  business  the  side  next 
to  him.  The  place  where  the  head  sawyer  stood  to  operate  his  lever  was 
so  near  to  the  rim  of  the  pulley  that  he  could  reach  it  with  the  usual  stick 
employed  for  the  purpose  of  cleaning  it  There  was  a  guard  consisting  of 
an  upright  plank  between  his  standing  place,  and  the  revolving  pulley  over 
which  he  could  safely  perform  the  cleaning  process.  There  were  other  places 
on  either  side,  and  close  to  the  upright  plank,  where  one  might  stand  with 
comparative  safety  and  perform  the  operation. 

There  is  evidence  tending  to  show  that  by  reason  of  improper  adjustment 
of  valves  intended  for  admitting  steam  into  the  cylinder,  it  had  for  some 
time  before  October  8,  1904,  forced  its  way  slightly  into  the  cylinder  and 
against  the  piston  so  as  to  move  it  and  the  rod  connecting  with  the  carriage, 
thereby  giving  the  carriage  what  is  called  a  '^creeping,  advancing  motion," 
even  when  not  desired  or  expected,  and  when  the  lever  was  locked  in  an 
upright  position.  Althoui^  denied  by  defendant's  witnesses,  there  is  evi- 
dence tending  to  show  that  such  creeping  motion  had  frequently  occurred 
just  before  October  8th«  during  the  time  the  mill  was  being  speeded  up  be- 
fore the  hour  of  starting  came.  The  decedent  had  been  working  for  the 
lumber  company  for  several  months  in  the  capacity  of  tail  sawyer.  He  had 
frequently  noticed  this  apparently  automatic  creeping  motion  of  the  carriage, 
had  warned  other  workm^i  of  it  and  had  cautioned  them  to  exercise  care. 
A  short  time  before  October  8th  he  told  witness  Munn  to  watch  the  carriage,, 
that  he  could  not  tell  when  it  might  start  Two  or  three  days  before  that  day 
he  complained  to  defendant's  superintendent  about  It  and  secured  a  promise 
that  it  should  be  repaired  and  put  in  order.  On  that  day  decedent  went 
to  his  work  as  usual.  After  the  speeding  of  the  mill  had  begun  and  about  2 
or  8  minutes  before  7  o'clock  he  went  to  his  place,  back  or  south  of  the  pul- 
leys, took  the  stick,  and  cleaned  the  inside  rim  next  to  him.  The  evidence 
shows  that  the  duties  of  his  emplojrment  usually  kept  him  on  the  south  side 
of  the  pulleys,  and  did  not  require  him  to  go  to  the  north  side  except  when 
a  newly  filed  saw  was  to  be  substituted  for  a  dull  one,  on  which  occasion 
only  he  was  required  by  the  terms  of  his  employment  to  be  on  the  north  side 
to  help  the  head  sawyer  make  the  change.  But  there  is  evidence  t^iding 
to  show  that  decedent  frequently  went  over  to  the  head  sawyer's  side  and 
performed  for  him  the  service  of  cleaning  the  rim  on  that  side. 

On  the  morning  in  question,  October  8,  1904,  after  cleaning  the  rim  <hi  his 
side,  the  head  sawyer,  not  having  gone  to  his  lever,  but  standing  some  dis- 
tance across  the  carriage  track  eastwardly  thereof  examining  directions  for 
the  work  of  the  day  there  posted,  the  decedent  went  over  to  the  north  side 
apparently  to  help  the  head  sawyer.  Instead  of  taking  the  position  of  ab- 
solute safety  behind  the  upright  guard  plank,  or  either  of  the  other  positions 
of  comparative  safety  a  sufficient  distance  away  from  the  carriage  track,  he 
took  a  position  practically  in  front  of  the  saw,  within  two  feet  of  it  while 
it  was  running  at  the  rate  of  5,000  feet  per  minute,  with  his  left  foot  on  the 
west  rail  of  the  carriage  track,  and  his  right  foot  raised  and  resting  upon 


Digitized  by  VjOOQIC 


CBOOKSTON  LUMBEB  CO.  V.  BOUTIN.  371 

a  lower  extension  of  the  guaird  plank ;  and  there  with  his  hack  to  the  car- 
riage that  might  at  any  thne,  as  he  knew,  noiselessly  start  and  bear  down 
upon  him,  he  stood  holding  the  stick  against  the  rim  of  the  pulley  in  the 
process  of  cleaning  it  While  so  doing,  and  without  any  backward  look  by 
bim,  the  carriage  did  start,  and,  without  observation  by  him,  moved  down 
upon  him,  forced  his  body  against  the  teeth  of  the  saw,  and  he  was  Instantly 
kUled. 

At  the  close  of  all  the  evidence  defendant's  counsel  moved  for  an  instructed 
verdict  in  Its  favor.  The  motion  was  denied  and  exception  duly  allowed.  A 
^rdlct  and  Judgment  followed  in  favor  of  the  plaintiff,  and  this  writ  of 
error  was  prosecuted  to  secure  a  reversal  of  that  judgment. 

Thomas  J.  Davis  (Theodore  Hollister,  on  the  brief),  for  plaintiff 
in  error. 

Charles  Loring  (Halvor  Steenerson,  on  the  brief),  for  defendant 
in  error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

ADAMS,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  defendant  was  engaged  in  a  hazardous  business.  It  owed  a 
duty  to  its  employes  to  exercise  all  reasonable  care  to  provide  them 
with  suitable  and  reasonably  safe  machinery  and  instrumentalities  with 
which  to  do  their  work. 

The  evidence,  we  think,  was  sufficient  to  go  to  the  jury  on  the  issue 
of  negligence  as  charged.  It  tended  to  shotw  that  defendant  did  not 
exercise  reasonable  care  in  keeping  the  log  carriage  well  in  hand  or 
sufficiently  under  control  during  the  preliminary  period  of  speeding  up 
its  mill,  to  prevent  its  insidious  and  dangerous  movement  along  the 
track  where  employes  were  likely  to  be.  There  was  also  substantial 
evidence  tending  to  show  that  the  decedent  complained  to  the  superin- 
tendent of  defendant  company  about  the  dangerous  condition  of  the 
machinery,  and  particularly  about  the  sudden  and  uncontrolled  move- 
ment of  the  log  carriage,  and  secured  a  promise  from  him  to  repair 
the  same.  The  last  mentioned  facts,  unless  the  risk  of  remaining  wa<? 
so  obviously  and  imminently  dangerous  that  a  person  of  ordinary  pru- 
dence would  not  have  taken  it  while  the  promised  repairs  were  being 
made,  warranted  the  decedent  in  continuing  to  work  for  the  defendant 
for  a  time  thereafter  reasonably  sufficient  to  enable  it  to  make  good 
the  promise,  without  assuming  the  risks  ordinarily  incident  to  the  use 
of  loiown  defective  machinery  (Hough  v.  Texas  Pacific  R.  Co.,  100 
U.  8.  213,  225,  25  L.  Ed.  612;  District  of  Columbia  v.  McElligott,  117 
U.  8.  621,  6  Sup.  Ct.  884,  29  L.  Ed.  946;  Northern  Pacific  Railroad 
Co.  V.  Babcock,  164  U.  S.  190,  200,  14  Sup.  Ct.  978,  38  L.  Ed.  958 ; 
Cudahy  Packing  Co.  v.  Skoumal,  60  C.  C.  A.  306,  125  Fed.  470, 
473;  Homestake  Min.  Co.  v.  Fullerton,  16  C.  C.  A.  645,  69  Fed.  923; 
Roccia  v.  Black  Diamond  Coal  Min.  Co.,  57  C.  C.  A.  567,  121  Fed. 
451);  but  they  did  not  relieve  him  from  the  obligation  to  exercise 
reasonable  care  and  precaution  for  his  own  safety  while  so  continuing 
to  perform  the  work. 

Defenses  predicated  upon  assumption  of  risk  and  contributory  negli- 
gence are  essentially  different.     Choctaw  &  Oklahoma,  etc.,  R.  R. 
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Co.  V.  McDadc,  191  U-  S.  64,  68,  24  Sup.  Ct.  24,  48  L-  Ed,  96;  St 
Louis  Cordage  Co.  v.  Miller,  61  C.  C.  A.  477,  126  Fed.  495,  501,  63 
L.  R.  A.  551;  Narramore  v.  Cleveland  C.  C  &  St.  L-  Ry.  Co.,  37  C. 
C.  A.  499,  96  Fed.  298,  304,  48  L.  R.  A.  68;  Cleveland  C.  C.  &  St 
L.  Ry.  Co.  V.  Baker,  33  C.  C.  A.  468,  91  Fed.  224;  Pcirce  v.  Clavin, 
27  C.  C.  A.  227,  82  Fed.  550,  553 ;  Miner  v.  Connecticut  River  Rail- 
road, 153  Mass.  398,  403,  26  N.  E.  994.  Therefore,  notwithstanding 
the  fact  that  decedent,  by  giving  notice  to  defendant  of  the  defective 
condition  of  its  machinery  and  securing  a  promise  of  its  reparation, 
might  have  escaped  for  some  time  the  personal  assumption  of  the  risk 
ordinarily  attendant  upon  continued  service  with  such  defective  ma- 
chinery, he  might,  and  as  will  be  presently  seen,  did  not  thereby  re- 
lieve himself  from  the  necessity  of  exercising  reasonable  care  for  his 
own  safety  in  performing  the  service,  or  deprive  the  defendant  of  the 
defense  of  contributory  negligence  if  he  failed  to  do  so. 

In  District  of  Columbia  v.  McElligott,  supra,  the  Supreme  Court,  in 
commenting  upon  the  care  required  of  a  person  situated  like  the 
decedent,  said: 

**If  be  exposed  himself  to  dangers  that  were  so  threatening  or  obvious  as 
likely  to  cause  Injury  at  any  moment,  he  would,  notwithstanding  any  prom- 
ises or  assurances  of  the  district  supervisor  of  the  character  alleged,  be 
guilty  of  such  contributory  negligence  as  would  defeat  his  claim  for  injuries 
so  received." 

In  St.  Louis  Cordage  Co.  v.  Miller,  supra,  this  court,  after  an- 
nouncing the  general  doctrine  of  assumption  of  risk  in  ordinary  cases, 
and  calling  attention  to  the  exception  relieving  an  employe  from  its 
obligation  after  making  complaint  and  securing  a  promise  of  repara- 
tion said: 

"Of  course  cases  which  fall  under  the  excepticm  are  not  governed  by  the 
rule,  but  the  only  defense  remaining  in  such  cases  is  that  of  contributory 
negligence." 

And  in  Homestake  Min.  Co.  v.  Fullerton,  supra,  this  court  said 
the  rule  which  permits  an  employe  to  recover  in  cases  ccmiing  within 
the  exception  is  subject  to  the  proviso: 

"That  the  servant  exercised  due  care  and  that  the  defect  complained  of  did 
not  render  the  machinery  so  imminently  and  immediately  dangerous  that  he 
should  have  declined  to  use  it  at  all  until  it  was  repaired.** 

See,  also,  1  Labatt  on  Master  &  Servant,  §  432. 

In  the  light  of  the  foregoing  exposition  of  the  law,  we  cannot  agree 
with  plaintiff's  counsel  that  the  complaint  of  defective  machinery  and 
the  promise  by  defendant  to  repair  it  rendered  it  liable  in  this  action — 
notwithstanding  any  negligence  of  the  decedent.  Such  is  not  the  law. 
He  might  have  been  relieved  from  the  assumption  of  ordinary  risks 
attendant  upon  the  use  of  defective  machinery,  but  he  still  remained 
under  the  obligation  of  exercising  reasonable  care  for  his  own  safety. 

The  rule  defining  reasonable  care  in  any  given  case  to  be  that  care 
which  ordinarily  prudent  persons  commonly  exercise  in  like  circum- 
stances  is  probably  a  sufficient  generalization,  provided  emphasis  is 
placed  upon  the  last  italicized  words.  The  circumstances  surround- 
ing a  person  at  the  time  of  his  injury  naturally,  as  well  as  a  matter 
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of  law,  furnish  an  important  consideration  in  determining  whether 
due  care  is  observed  by  him.  When  he  has  such  knowledge  of  danger 
incident  to  the  use  of  machinery  as  prompts  him  to  complain  to  his 
master  about  it,  and  to  require  its  repair  as  a  condition  for  remaining 
longer  in  his  service,  such  circumstances  indicating  imminent  personal 
peril  would  most  naturally  suggest  to  an  ordinarily  prudent  person 
the  necessity  for  unusual  care  and  watchfulness  for  his  own  safety. 
The  triers  of  the  fact  should  therefore  take  into  consideration  this 
naturally  prudent  instinct  in  determining  whether  on  a  given  occasion 
one  has  exercised  ordinary  care  as  just  defined.  Labatt  on  Master 
&  Servant,  supra.  It  is  a  well-settled  rule,  recognized  by  the  courts 
of  the  United  States,  that'  a  question  of  law  always  arises  at  the  close 
of  the  evidence  in  any  case,  whether  there  is  any  substantial  proof 
warranting  a  verdict  in  favor  of  the  plaintiff.  In  applying  this  rule, 
consideration  most  favorable  to  plaintiff  must  be  given  to  all  the  evi- 
dence and  reasonable  inferences  arising  therefrom  (Mt.  Adams,  etc., 
Ry.  Co.  v.  Lowery,  20  C.  C.  A.  596,  74  Fed.  463)  ;  the  undisputed  evi- 
dence must  be  so  conclusive  (1)  that  all  reasonable  men  in  the  exer- 
cise of  an  honest  and  impartial  judgment  can  draw  but  one  conclusion 
from  it  (Chicago,  etc.,  Ry.  Co.  v.  Price,  38  C.  C.  A.  239,  97  Fed. 
423)  ;  and  (2)  that  the  court  would  in  the  exercise  of  sound  judgment 
set  aside  a  verdict  returned  in  opposition  to  it  (Railroad  Co.  v.  Jones, 
95  U.  S.  439,  24  L.  Ed.  506 ;  Delaware,  etc.,  Railroad  v.  Converse, 
139  U.  S.  469,  11  Sup.  Ct.  669,  35  L.  Ed.  213 ;  Elliott  v.  Chicago,  Mil., 
etc.,  Railway,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068).  The 
rule  just  announced  is  equally  applicable  when  the  issue  of  contributory 
negligence  is  involved.  Elliott  v.  Chicago,  Mil.,  etc..  Railway,  supra ; 
Pyle  V.  Clark,  25  C.  C.  A.  190,  79  Fed.  744;  Missouri  Pacific  Railway 
Co.  V,  Moseley,  6  C.  C.  A.  641,  57  Fed.  921 ;  Claus  v.  Northern  Steam- 
ship Co.,  32  C.  C.  A.  282,  89  Fed.  646 ;  Rich  v.  Chicago,  Mil.,  etc., 
Railway  (just  decided  by  this  court)  149  Fed.  79,  78  C.  C.  A.  663. 

Tested  by  the  rule  just  announced  in  any  or  all  its  phases,  we  en- 
tertain no  doubt  about  the  contributory  negligence  of  the  decedent  in 
this  case.  Conceding  to  him  the  full  right  of  going  to  the  head 
sawyer's  side  of  the  pulleys,  and  conceding  that  it  was  his  duty  to 
clear  that  side  of  the  rim  of  the  upper  pulley  as  well  as  his  own,  both 
of  which  are  disputed  by  defendant,  his  method  of  doing  the  work 
according  to  the  undisputed  evidence  was  peculiar  to  himself.  There 
is  no  substantial  proof  that  any  one  else  ever  undertook  to  clean  that 
side  of  the  rim  when  standing  as  and  where  the  decedent  did.  There 
is  satisfactory  proof  that  no  head  sawyer  whose  employment  expressly 
comprehended  that  duty  ever  undertook  to  do  it  that  way.  Only  one 
witness  out  of  many  who  were  examined  testified  that  he  had  ever  seen 
decedent  do  it  in  that  way,  and  this  witness  said  that  it  could  have  been 
done  some  other  way,  but  that  it  appeared  to  be  the  easier  way  to  do 
it  by  standing  in  the  place  where  decedent  stood.  It  must  be  borne 
in  mind  that  the  cleaning  could  not  have  been  done  when  the  saw 
was  not  in  motion.  The  pulley  necessarily  had  to  revolve  in  order  to 
clean  the  rim,  and  with  its  revolution  the  saw  was  also  necessarily 
in  motion,  so  that  any  proximity  to  the  saw  while  cleaning  the  rim  was 
potentially  dangerous. 


Digitized  by  VjOOQIC 


374  79  C.  C.  A.  REPORTS. 

The  decedent  was  in  the  prime  of  early  manhood,  and  possessed 
of  unimpaired  faculties  of  mind  and  body  so  far  as  the  record  dis- 
closes. He  knew  of  the  creeping  tendency  of  the  carriage,  and  was 
aware  of  its  lurking  danger  and  horrible  consequence.  He  had  only 
a  few  days  before  warned  a  fellow  laborer  of  its  liability  to  suddenly 
start  and  move  upon  the  tracks  toward  the  saw,  and  cautioned  him  to 
be  careful.  Only  two  or  three  days  before,  he  had  given  notice  to 
his  employer  that  he  could  not  continue  in  its  service,  if  it  did  not  put 
a  stop  to  that  dangerous  action.  With  all  this  knowledge,  at  a  time 
when  the  mill  was  speeding  up  and  when  alone  the  creeping  motion 
could  occur,  and  when,  as  known  by  him,  it  was  liable  to  occur,  he  took 
his  place  on  the  track  over  which  the  carriage  would  necessarily  move, 
in  front  of  and  close  to  the  rapidly  moving  saw,  and  occupied  himself 
intently  with  cleaning  the  rim  of  the  pulley.  He  was  in  a  place  of  im- 
minent danger,  in  such  circumstances,  and  with  such  knowledge  of  his 
peril  as,  under  the  rule  requiring  him  to  exercise  the  care  which  or- 
dinarily prudent  persons  do  under  like  circumstances,  imperatively  de- 
manded immediate,  constant,  and  anxious  vigilance  and  watchfulness 
on  his  part.  He  exercised  no  vigilance  at  all.  He  could  have  detected 
the  approach  of  the  carriage  by  looking,  but  he  did  not.  He  paid  no 
heed  to  the  momentary  possibility  well  known  to  him  of  the  carriage 
moving  down  upon  him,  but  stood  there,  back  towards  its  approach, 
until  about  the  moment  it  struck  him,  when,  by  its  touch  and  a  warning 
shout  of  one  of  his  co-employ6s,  he  was  aroused  from  his  danger  too 
late  to  save  himself  from  the  inevitable  consequence.  Tested  by  any 
expression  of  the  rule  governing  the  subject,  found  in  text-books  or  ad- 
judicated cases,  the  conduct  of  the  decedent,  as  disclosed  by  uncon- 
tradicted and  indisputable,  proof,  was  so  heedless  of  consequences,  so 
hazardous  and  reckless  as  to  clearly  constitute  contributory  negligence 
on  his  part,  and  to  warrant  and  require  the  court  to  say  so  as  a  matter 
of  law. 

Counsel  for  plaintiff  ask  us  to  say  that,  because  of  the  promise  to 
repair  made  two  or  three  days  before  his  death,  the  decedent  had  a 
right  to  assume  that  the  machinery  had,  during  those  two  or  three 
days,  been  so  repaired  as  to  prevent  the  creeping  motion  of  the  carriage 
Such  repairs  probably  would  have  involved  a  reconstruction  of  the 
valves  leading  into  the  cylinder,  and  possibly  of  the  pipes  leading  from 
the  boiler  to  the  cylinder,  and  of  the  rod  leading  from  the  piston  to  th« 
carriage,  and  any  of  these  repairs  probably  would  have  required  a  gen- 
eral overhauling  of  the  mill  under  and  upon  which  the  connections  be- 
tween the  boiler  and  the  carriage  were  located.  It  is  inconceivable 
that  this  work  could  have  been  done  without  attracting  general  atten- 
tion ;  but  whether  the  repairs  might  have  been  made  in  two  or  three 
days  or  not  is  wide  of  the  mark.  Considering  the  imminent  peril  and 
danger  of  doing  what  the  decedent  did  unless  the  repairs  had  been 
made,  it  was  the  height  of  recklessness  to  blindly  assume  without  in- 
quiry, and  in  face  of  the  improbability  of  their  being  done  without  his 
knowledge,  that  they  had  been  made,  within  the  short  period  of  time 
mentioned,  and  on  such  mere  assumption  to  have  incurred  the  great 
risk  which  he  dii 
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Again  counsel  contend  that  the  decedent,  being  a  short  man,  could 
not  conveniently  reach  over  the  upright  guard  plank  from  which  the 
head  sawer  always  cleaned  his  side  of  the  rim  of  the  pulley.  That 
may  be  so,  but  whether  convenient  or  not  he  could  have  done  it,  and 
he  could  also  have  performed  the  act  of  cleaning  while  standing  at  the 
side  of  the  plank,  somewhat  nearer  to  the  revolving  pulley.  There  was 
no  special  urgency  on  the  morning  when  the  casualty  in  question  hap- 
pened which  required  any  impetuous,  hasty,  or  unusually  prompt  ac- 
tion by  the  decedent.  He  had  ample  time  to  do  the  work  before  7 
o'clock.  A  place  from  which  he  could  have  performed  his  task  in 
perfect  safety  was  provided  by  defendant,  and  he  was  not  justified  from 
any  considerations  of  personal  convenience  or  otherwise  in  ignoring 
that  provision  and  adopting  the  terribly  dangerous  method  which  he 
did.  Morris  v.  Duluth,  etc.,  Ry.  Co.,  47  C.  C.  A.  661,  108  Fed.  747; 
Gilbert  v.  Burlington,  etc.,  Ry.  Co.,  63  C.  C.  A.  27,  128  Fed.  529. 

After  a  careful  consideration  of  all  the  evidence,  and  of  all  the  prop- 
ositions of  law  contended  for  by  learned  counsel  for  the  plaintiff,  we 
are  constrained  to  say  that  contributory  negligence  was  so  apparent 
from  all  the  evidence  that  the  Circuit  Court  erred  in  not  instructing  the 
jury  to  find  for  the  defendant.  The  judgment  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  grant  a  new  trial;  and  it  is  so 
ordered. 


a49  Fed.  687.) 

CONEY  ISLAND  CO.  v.  DENNAN. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    January  19,  1907.) 

No.  1,568. 

1.  Cabbiebs— Actions  fob  Death  of  Passenoki^— Qxtestions  fob  Jubt, 

Defendant  operated  a  passenger  boat  between  the  city  of  Cincinnati  and 
a  pleasure  resort  a  few  miles  up  the  river.  Passengers  in  going  to  and 
from  the  vessel  at  Cincinnati  passed  over  a  wbarfboat,  between  which  and 
the  steamer  there  was  a  railed  bridge  three  feet  wide,  and  on  the  side 
of  the  steamer,  where  it  rested,  there  was  a  space  in  the  railing  nine  feet 
wide.  Guards  were  usually  stationed  at  such  space  on  either  side  of  the 
bridge  to  protect  passengers  going  off  the  boat  from  stepping  or  falling  off. 
Plaintiff's  intestate,  a  boy  12  years  old,  with  his  mother,  her  sister,  and 
two  small  childr^i,  returned  on  the  boat  late  one  evening  with  some  1.000 
other  passengers.  There  was  much  crowding  at  the  bridge,  and  each  of 
the  women  carried  a  child.  In  passing  onto  the  bridge  in  some  way  plain- 
tiff's intestate  went  to  one  side,  and  fell  between  the  boats  and  was 
drowned.  There  was  evidence  tending  to  show  that  there  were  no  guards 
stationed  at  the  sides  of  the  bridge.  Held,  that  the  question  of  defend- 
ant's negligence  was  one  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  9,  Carriers,  fS  1315, 
1819.] 

2.  WBrr  OF  Kbbob— Review  of  Instbuotions— Exceptions. 

An  exception  to  a  charge,  in  order  to  found  a  right  to  review,  must  be 
sufficiently  distinct  and  specific  to  direct  the  attention  of  the  court  to  the 
particular  error  which  is  the  subject  of  complahit. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
1 1141 ;  vol.  46,  Trial,  f f  689-693] 

S.   TeIAL— iHSTBUCnOKS— CONTBIBUTOBY  NEGLIGENCE  OF  CHILD. 

In  an  action  to  recover  for  the  death  of  a  boy  12  years  old  through  the 
alleged  negligence  of  defendant,  a  requested  instruction,  stating  generallv 
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that  plaintiff  could  not  recover  if  the  deceased  failed  to  exercise  reason- 
able care,  was  properly  refused,  where  It  did  not  explain  or  define  what 
would  constitute  reasonable  care  in  one  of  his  age. 

[Ed.  Note.— For  cases  in  point,  see  G^t  Dig.  yoL  46,  Trial,  §  488;  toL 
87,  Negligence,  §  898.] 
4.  Nboligencb— Death  of  Ohild— Ck>NTBiBnTOBT  Neouoenoe  of  Pabsnt. 

In  an  action  by  a  mother  to  recover*  for  the  death  of  her  son,  12  years 
old,  by  falling  from  a  boat  on  which  he  was  a  passenger  with  her,  through 
the  alleged  negligence  of  the  defendant,  which  was  operating  the  boat,  an 
instruction  that  plaintiff  was  bound  to  exercise  ordinary  care  for  the 
safety  of  her  son,  and  if  she  failed  to  do  so,  "and  her  failure  in  any  way 
contributed*'  to  her  son's  loss,  she  oould  not  recover,  was  properly  refused, 
as  covering  any  negligence  of  plaintiff  which  may  have  contributed  to 
her  son's  death  however  remotely. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  87,  Negligence,  f  3%. 

Imputed  negligence,  see  Chicago,  G.  W.  Ry.  Co.  v.  Kowalski,  34  a 
0.  A.  4.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 
Chas.  H.  Stephens  and  Lawrence  Maxwell,  Jr.,  for  plaintiflf  in  error. 
C.  C.  Benedict  and  J.  Hartwell  Cabbell,  for  defendant  in  error. 
Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  was  an  action  brought  by  the 
administratrix  of  Clarence  M.  Henry  to  recover  damages  for  wrongful 
negligence  of  the  defendant,  resulting  in  the  death  of  the  person  whose 
representative  she  is.  It  is  founded  upon  a  statute  of  Ohio,  giving  a 
remedy  in  such  cases  for  the  benefit  of  the  relatives  of  the  deceased  who 
have  suffered  pecuniary  loss  from  the  death. 

The  circumstances  out  of  which  the  cause  of  action  is  supposed  to 
have  arisen  are  these :  Coney  Island  is  a  pleasure  resort  a  few  miles 
up  the  Ohio  river  from  the  ci^  of  Cincinnati.  The  Coney  Island  Com- 
pany is  a  corporation  organized  under  the  laws  of  West  Virginia,  and 
was  in  1904  the  owner  of  the  Island  Queen,  a  steamboat  plying  be- 
tween the  city  and  the  resort  during  the  stmimer  months  of  that  year 
for  the  carriage  of  passengers.  At  the  landing  at  the  city,  for  the 
purpose  of  embarking  and  discharging  passengers,  the  company  had  a 
wharfboat,  over  which  passengers  passed  from  the  landing  to  the 
steamer  and  from  the  steamer  to  the  landing.  On  the  afternoon  of 
August  26,  1904,  the  deceased,  who  was  a  boy  of  about  12  years  of  age, 
with  his  mother  and  a  sister  of  hers  and  two  young  children  of  the 
latter,  took  passage  on  the  steamer  from  the  city  to  the  resort,  and, 
after  spending  some  time  there,  returned  to  the  city  on  the  last  tripof 
the  steamer  for  that  evening.  This  was  about  half  past  11  o'clock.  The 
mother,  her  sister,  and  the  children  passed  together  from  the  steamboat 
toward  the  wharfboat.  Both  vessels  at  the  passageway  were  much 
crowded.  The  mother  was  carrying  one  of  the  small  children  and  her 
sister  the  other.  The  boy,  Clarence,  was  by  the  side  of  his  mother. 
Having  difficulty  in  getting  along  in  the  crowd,  his  mother  told  Clar- 
ence that  if  he  should  get  separated  from  her  he  should  wait  for  her  on 
the  wharfboat.  This  was  while  they  were  nearing  the  wharfboat  and 
moving  slowly.    In  front  or  somewhat  to  one  side  of  their  course  was 
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the  gangway  or  bridge  for  crossing  from  the  steamer  to  the  wharf- 
boat.  There  was  an  opening  in  the  railing  around  that  side  of  the 
steamer  of  about  nine  feet,  and  in  the  middle  of  this  was  the  bridge, 
about  three  feet  wide,  and  having  rails  on  each  side  to  prevent  people 
from  falling  off.  This  bridge  was  movable,  and  when  in  use  rested 
partly  on  the  steamer  and  partly  on  the  wharfboat,  and  was  intended  to 
provide  passageway  from  one  vessel  to  the  other.  There  was  an  open 
space  of  about  three  feet  on  each  side  of  the  bridge,  extending  to  the 
post  at  the  end  of  the  railing.  The  vessels  were  near  together,  but 
there  was  an  opening  down  between  them  of  the  width  of  from  7  to 
20  or  24  inches,  as  estimated  by  different  witnesses.  Soon  after  the 
mother's  direction  to  the  boy,  above  stated,  he  got  separated  from  his 
companions.  He  followed  a  lady  who  went  over  the  opening  at  one 
side  of  the  bridge,  but  in  some  way  lost  his  footing,  fell  down  through 
the  opening,  and  was  drowned.  There  was  evidence  tending  to  show 
that  the  crowd  was  dense  about  the  gangway,  moving  in  a  mass.  The 
sister  of  the  boy's  mother  testified :  "We  had  just  to  move  with  the 
crowd;  we  couldn't  get  one  way  or  the  other."  More  than  1,000 
people,  men,  women,  and  children,  were  on  the  steamer.  The  boy  was 
bright  and  capable  beyond  his  years,  but  neither  he  nor  his  mother  had 
ever  been  on  a  steamboat  before.  The  evidence  tended  to  show  that 
the  bridge  was  liable  to  get  misplaced  from  the  rocking  and  listing  of 
the  boats,  and  that  the  wide  opening  in  the  railing  was  to  accommodate 
the  changing  relation  of  the  boats,  and  that  the  company  kept  a  guard 
of.  from  two  to  four  men  around  the  bridge  to  keep  it  in  position,  and 
also  to  keep  passengers  from  going  over  the  openings  at  the  sides  of  it. 
But  there  was  also  evidence  tJhat  on  this  occasion  either  there  were  no 
guards  there,  or,  if  there  were,  they  did  not  stop  or  warn  passengers 
who  crossed  at  the  sides  of  the  bridge.  We  have  stated  the  case  in  this 
detail  because  of  the  contention  that  the  court  erred  in  not  instructing 
the  jury  to  find  for  the  defendant.  The  jury  found  a  verdict  for  the 
plaintiff,  and  assessed  the  damages  at  $4,000. 

Counsel  for  the  plaintiff  in  error  submit  four  questions  for  our  con- 
sideration on  this  review : 

(1)  Whether  the  court  erred  in  refusing  to  give  the  peremptory  in- 
struction asked.  (2)  Whether  the  court  erred  in  its  instructions  in 
stating  the  nature  of  the  contributory  negligence  of  the  plaintiff  which 
would  bar  the  recovery.  (3)  Whether  the  court  erred  in  refusing  to 
charge  the  jury  that,  "if  there  was  an  open  space  between  the  boat  and 
the  wharfboat,  which  might  have  been  seen  by  Clarence  Henry  if  he 
had  used  reasonable  care  while  leaving  the  boat,  and  you  find  that  he 
walked  or  fell  into  such  open  space  for  want  of  reasonable  care,  the 
plaintiflF  cannot  recover."  (4)  Did  it  err  in  refusing  to  instruct  the 
jury  that : 

"The  plaintiff,  the  mother  of  the  deceased,  was  bound  to  exercise  ordinary 
care  under  all  the  circumstances  for  the  protection  and  safety  of  her  son ;  and 
if  she  failed  to  do  so,  and  her  failure  In  any  way  contributed  to  her  son*s 
loss,  then  she  cannot  recover  herein.*' 

1.  In  view  of  the  facts  (those  either  not  disputed  or  such  as  the  jury 
might  find  from  the  evidence)  we  think  there  were  grounds  upon  which 
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the  jury  might  conclude  that  the  company  was  at  fault  in  not  provid- 
ing more  ample  means  for  safely  passing  from  the  steamer  to  the 
wharfboat.  There  was  a  large  crowd  of  passengers,  many  of  them 
women  and  children,  and  the  bridge  was  narrow.  The  boats  were  so 
near  together  as  to  tempt  the  unwary,  the  bridge  being  crowded,  to 
pass  over  at  the  opening  by  the  sides  of  it,  and  yet  there  was  danger, 
as  the  sequel  showed,  that  passengers  might  by  a  false  step  fall  down 
through  the  opening.  That  there  was  danger  of  it,  which  the  company 
itself  appreciated,  is  shown  by  the  fact  that  its  practice  was  to  station 
guards  there,  whose  duty  it  was  to  see  that  passengers  did  not  pass  be- 
tween the  bridge  and  the  end  of  the  railing;  but  more  especially,  be- 
cause the  passage  in  that  way  was  dangerous,  and  the  company  owed 
a  duty  to  its  passengers  to  maintain  a  guard  there,  to  prevent  accidents 
which  were  liable  to  happen  from  attempts  to  pass  over  the  open  space, 
and  the  evidence,  as  we  have  said,  tended  to  show  either  that  the 
guards  were  not  stationed,  or,  if  they  were,  they  did  not  attend  to  their 
duty  in  this  regard,  and  that  the  accident  resulted  from  this  fault. 
With  respect  to  the  contributory  negligence  charged  by  the  defendant, 
we  s.hall  have  more  to  say  furtiier  on.  We  think  it  would  have  been 
palpable  error  for  the  court  to  have  charged  the  jury  that  the  evidence 
would  not  justify  a  finding  that  the  defendant  was  negligent  in  the 
discharge  of  its  duty  to  the  deceased. 

2.  In  his  charge  to  the  jury,  the  presiding  judge,  after  referring  to 
the  circumstances  of  the  accident,  and  coming  to  the  subject  of  the 
contributory  negligence  of  the  boy,  wherewith  he  was  charged  by  the 
defendant,  said: 

"In  view  of  all  these  condltk>ns  that  I  have  attempted  hastily  to  sketdi, 
and  which  yon  must  carry  in  your  minds,  did  that  hoy,  at  that  time,  know 
and  appreciate  the  danger,  if  he  attempted  to  step  from  the  hoat  over  to  the 
wharfboat,  of  falling  Into  the  river?  Do  the  conditicms  presented  require  or 
Justify  that  conclusion?  If  he,  for  the  sake  of  getting  over  to  the  wharfboat 
ahead  of  the  great  body  of  people  on  board  who  were  pushing  over  the  bridge, 
took  the  risk,  then  it  was  his  own  negligence  that  caused  him  to  fall  into 
the  river ;  but  if  he  did  not  appreciate  it,  If  because  of  his  age  he  did  not  un- 
derstand and  did  not  appreciate  the  danger,  but  believed  that  he  could  pass 
in  safety,  that  he  might  follow  the  woman  who  was  passing  over,  and  he  was 
not  advised  to  the  contrary,  then  you  would  not  be  warranted  in  saying  that 
he  assumed  the  risk,  or  that  he  was  negligent  in  following  the  woman  over  to 
the  wharfboat  In  that  way — the  woman  who  preceded  him." 

And  in  varying  forms  of  expression  this  instruction  was  several 
times  repeated  in  the  course  of  the  charge.  The  complaint  made  of 
this  instruction  is  that  it  supplied  a  wrong  test  of  the  negligence  of 
the  boy,  and  that  the  court,  instead  of  instructing  the  jury  that  his 
negligence  depended  upon  his  actual  appreciation  of  the  danger,  should 
have  told  them  that  it  depended  upon  the  appreciation  which  he  ousrht 
to  have  had  of  the  danger,  because  it  is  said  his  lack  of  appreciation 
may  have  arisen  from  his  carelessness  and  inattention  and  the  failure 
to  exercise  the  faculties  he  possessed.  But  we  think  the  criticism  is  too 
sharp,  and  does  not  fairly  interpret  the  language  of  the  court.  In  the 
circumstances  of  the  case  the  jury  were  compelled  to  judge  of  the 
boy's  knowledge  of  the  danger  by  the  test  of  probability.  Taken  alto- 
gether, the  instruction  of  the  court  was  that,  if  the  boy  had  the  means 
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of  knowing  the  danger,  and  chose  that  way  instead  of  going  by 
bridge,  he  was  negligent.     "Knowing  the  danger,"  said  the  coi 


the 
court, 
*fully  appreciating  it,  did  he  deliberately  choose  that  way,  with  all  the 
risks  it  involved,  rather  than  the  way  over  the  bridge?"  It  may  be 
admitted  that  the  boy,  if  he  was  not  pressed  on  by  the  crowd  and  had 
freedom  of  action,  and  so  was  given  a  choice,  was  bound  to  exercise 
tlie  faculties  he  possessed,  and  whether  he  did  this  in  a  reasonable  way 
was  to  be  determined  from  all  the  circumstances.  Deliberately  choosT 
ing  necessarily  implies  the  exercise  of  the  faculties  of  the  boy  upon  the 
knowledge  which  he  possessed.  In  the  case  of  Klatt  v.  Foster  Lumber 
Co.,  92  Wis.  622,  66  N.  W.  791,  which  is  cited  for  the  plaintiff  in  error, 
the  court  stated  the  grounds  of  the  rule  which  is  invoked  as  follows : 

"The  exercise  of  ordinary  care  Includes  the  fair  use  of  one's  faculties  and 
opportunities  of  observation,  in  order  to  learn  and  comprehend  the  dangers 
which  are  naturally  Incident  to  the  situation." 

This  as  a  general  statement  is  undoubtedly  correct.  But  it  has  more 
reasonable  application  to  a  case  where  the  injured  party  is  an  adult, 
and  has  had  previous  opportunity  for  learning  the  dangers  of  the  situa- 
tion. It  has,  however,  a  much  feebler  influence  when  the  injured 
person  is  a  mere  youth  without  experience,  brought  into  peril  on  the 
instant  without  previous  opportunity  for  observation ;  for  how  could 
there  be  a  duty  to  remember  what  he  had  never  known,  or  to  act  upon 
an  apprehension  of  danger  which  he  did  not  at  the  time  understand? 
But,  whatever  may  be  said  of  the  technical  merit  of  the  distinction  ad- 
verted to  in  its  application  to  the  facts  of  this  case,  other  considera- 
tions incline  us  to  overrule  this  assignment  of  error.  Notwithstanding 
the  fact  that  the  court  repeatedly  gave  its  instruction  upon  this  point 
in  the  language  stated,  its  attention  was  at  no  time  called  to  the  modifi- 
cation which  the  counsel  now  insist  should  have  been  made.  At  the 
-close  of  the  charge  the  court  said  to  the  jury: 

"I  want  to  say  to  you,  gentlemen,  that  if  Clarence  Henry  knew  and  appre- 
ciated the  danger  in  attempting  to  step  over  onto  the  wharfboat,  he  was  guilty 
of  negligence  that  would  deprive  the  plaintiff  of  the  right  to  recover." 

Counsel  for  the  defendant  said:  "We  cannot  hear,  your  honor." 
Whereupon  the  court  rejoined : 

"I  will  repeat,  for  the  benefit  of  counsel,  that  if  Clarence  Henry  knew  and 
appreciated  the  danger  of  attempting  to  pass  over  from  this  open  space  to  the 
r^ht  of  the  bridge,  onto  the  wharfboat,  he  was  guilty  of  negligence,  and  it 
would  be  no  excuse  that  the  woman  in  front  of  him  was  using  that  way  in 
passing  over ;  he  could  not  justify  his  action  by  following  the  woman  in  front, 
^r  anybody  else." 

The  counsel,  without  any  suggestion  of  the  error  now  complained 
of,  filed  eight  exceptions  to  the  charge,  of  which  one  was  to  so  much  of 
it  as  related  to  the  subject  of  contributory  negligence,  reciting  brief 
parts  of  it,  but  not  indicating  any  ground  on  which  the  exception  was 
rested.  Nor  was  there  any  disclosure  of  the  point  now  raised  in  the 
motion  for  a  new  trial,  though  from  the  opinion  of  the  court  it  would 
seem  that  it  was  raised  at  the  hearing  of  the  motion.  We  must  there- 
fore suppose  that  the  counsel  did  not  at  the  trial  intend  to  present  or 
have  in  mind  the  distinction  between  actual  knowledge  and  the  obliga- 
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tion  to  act  upon  it,  and  that  it  was  developed  upon  subsequent  examina- 
tion of  the  record.  In  that  case,  error  could  not  be  assigned  upon  the 
instruction,  though  faulty.  Counsel  were  bound  to  present  their  point 
at  the  trial,  so  that  the  court  might  consider  it,  and  cannot,  under  a 
broad  exception  not  aimed  at  it,  upon  subsequent  search  for  error  and 
finding  it,  bring  it  forward  as  a  ground  for  reversing  the  judgment. 
It  is  a  well-settled  rule  that  an  exception,  in  order  to  found  a  right  to- 
review,  must  be  sufficiently  distinct  to  direct  the  attention  of  the  court 
to  the  particular  error  which  is  the  subject  of  complaint.  A  challenge 
which  is  aimless,  and  points  to  nothing  in  particular,  either  in  what  is 
expressed  or  omitted,  does  not  perform  the  object  of  an  exception. 
And  it  is  equally  well  established  that  when  without  special  request  the 
court  gives  an  instruction  which  is  in  the  main  correct,  but  requires 
some  modification  or  addition  to  make  it  quite  so,  it  is  the  duty  of  coun- 
sel for  the  party  whose  interest  requires  the  modification  to  ask  for  it 
or  challenge  the  instruction  because  of  the  defect,  and  if  they  fail  to 
do  this  they  are  deemed  to  be  content  with  it  This  assignment  of  error 
is  also  overruled. 

3.  The  third  request  of  the  defendant  for  instructions  was  this: 

**If  there  was  an  open  space  between  the  boat  and  the  wharfboat,  which 
might  have  been  seen  by  Clarence  Henry  if  he  had  used  reasonable  care  while 
leaving  the  boat,  and  you  find  that  he  walked  or  fell  into  such  open  space  for 
want  of  reasonable  care,  the  plaintiff  cannot  recover." 

Unless  a  request  for  instnictions  is  entirely  correct,  and  may  properly 
be  given  without  qualification  or  liability  to  be  misunderstood,  there 
is  no  error  in  refusing  it.  Brooks  v.  Marbury,  11  Wheat.  78,  6  L. 
Ed.  423.  While,  perhaps,  this  instruction  might  in  general  be  applica- 
ble to  the  case  of  an  adult,  it  would  need  to  be  accompanied  by  an  ex- 
planation of  what  due  care  is  in  the  case  of  a  young  and  inexperienced 
person.  What  care  does  this  request  imply  was  required  of  him?  Was 
it  care  in  attempting  to  cross  at  the  opening,  or  was  it  care  in 
crossing?  It  should  have  specified,  so  as  to  direct  the  jury  to  the 
point  of  its  application.  Besides,  we  think  that,  although  this  instruc- 
tion was  not  given  in  the  language  or  form  in  which  it  was  expressed, 
the  court  did  in  substance  state  this  rule,  explained  as  it  should 
be  by  reference  to  the  youth  and  inexperience  of  the  boy.  If,  in 
the  language  of  the  court,  he  attempted  to  cross  at  the  opening  be- 
cause from  his  youth  and  inexperience  he  did  not  understand  and  ap- 
preciate the  danger,  he  was  not  guilty  of  that  want  of  due  care  which 
would  bar  the  action. 

4.  It  is  also  assigned  as  error  that  the  court  erred  in  not  giving  the 
sixth  instruction  requested  by  the  defendant.     It  was  as  follows: 

"The  plaintiff,  the  mother  of  the  deceased,  was  bound  to  exercise  ordinary 
care  under  all  circumstances  for  the  protection  and  safety  of  her  son,  and  if 
she  failed  to  do  so,  and  her  failure  in  any  way  contributed  to  her  son's  loss, 
then  she  cannot  recover  herein." 

It  would  seem  that  the  court  overlooked  the  averment  of  negligence 
on  the  part  of  the  mother  contained  in  the  answer,  for  in  stating  the 
issues  in  the  charge  to  the  jury,  after  referring  to  the  denial  of  negli- 
gence on  the  part  of  the  defendant,  the  court  goes  on  to  say:  "Defend- 
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ant  further  says  that  if  he  did  fall  from  the  'Island  Queen'  and  was 
-drowned,  it  was  because  of  his  own  negligence,  and  not  the  negligence  of 
tiie  defendant,"  and  makes  no  mention  of  a  charge  of  negligence  on  the 
part  of  the  mother;  and  the  record  leaves  open  the  possibility  that  the 
<:ourt  declined  this  instruction  because  it  was  not  supposed  to  be  in 
issue.  If  such  an  inadvertence  was  seen,  it  was  the  duty  of  counsel  to 
•correct  it  But  it  may  not  have  been  noticed,  and  we  shall  not  dispose 
of  the  question  on  that  ground.  The  Supreme  Court  of  Ohio,  in 
Wolfe  V.  Railway  Co.,  55  Ohio  St.  517,  45  N.  E.  708,  36  L.  R.  A.  812, 
held  that,  in  the  trial  of  a  case  arising  under  the  Ohio  statute — 

**the  contributory  negligence  of  the  beneficiaries,  who  are  to  receive  the 
damages,  and  for  whose  benefit  the  action  is  brought  in  the  name  of  the  ad- 
miDistrator,  is  clearly  a  defense  to  the  action,  available  to  the  person  or  cor- 
poration causing  the  injury." 

Admitting,  for  the  present  purpose,  that  this  was  in  such  sense  a  con- 
struction of  the  statute  as  the  federal  court  is  required  to  follow,  a 
question  arises  whether  the  defense  stated  by  the  answer  that,  after 
denying  its  own  fault,  the  death  of  the  deceasecf  "was  caused  solely  by 
his  own  carelessness  and  that  of  his  mother,"  would  support  a  defense 
rested  upon  the  contributory  negligence  of  the  mother — 2l  defense 
which  implies  co-operative  negligence  on  the  part  of  both  parties.  We 
have  some  doubt  upon  this  question  (as  to  which  see  6  End.  PI.  & 
Prac.  11,  12  and  Watkinds  v.  South.  Pac.  R.  Co.  [D.  C]  38  Fed. 
711,  4  L.  R.  A.  239),  but  prefer  to  rest  our  decision  upon  the  ground 
that  the  request  was  not  of  itself  a  proper  one  to  be  given.  The  court 
is  asked  to  say  that,  if  the  mother  failed  to  use  ordinary  care  for  her 
son,  and  the  failure  in  any  way  contributed  to  his  loss,  she  could  not 
recover;  but  this  would  not  be  so  unless  her  failure  to  use  due  care 
contributed  proximately  to  his  loss.  Any  remote  failure  to  exercise 
care  for  him,  as,  for  instance,  taking  him  along  with  her  on  that  trip, 
would  not  bar  the  action.  7  A.  &  E.  Encyc.  of  Law  (2d  Ed.)  380. 
Besides,  if  this  instruction  was  intended  to  include  negligence  in  tak- 
ing the  boy  with  her,  it  is  to  be  observed  that  the  evidence  leaves  no 
room  for  doubt  that  the  company  received  and  carried  men,  women, 
and  children  indiscriminately.  It  was  therefore  in  no  position  to 
complain  if  the  latter  were  brought  along.  But  probably  the  instruc- 
tion requested  was  intended  to  apply  to  the  care  the  mother  gave  the 
boy  while  they  were  passing  along  just  before  the  accident,  and  we 
think  there  was  no  evidence  which  fairly  justified  a  finding  that  she 
was  guilty  of  negligence.  The  evidence  leaves  no  doubt  that  the  steam- 
boat was  much  crowded.  The  only  witnesses  who  testified  to  the  im- 
mediate facts  were  Mrs.  Dunham,  the  mother's  sister,  and  the  mother 
herself.  The  former  testified  that  the  mother  said  to  the  boy,  "Clar- 
ence, you  stay  right  by  mamma,  for  fear  you  will  get  lost  in  the  crowd," 
and  "told  him  if  he  got  separated,  to  wait  for  us  on  the  wharfboat" ; 
and  the  latter  testified  that  she  "told  him  to  catch  hold  of  my  dress,  so 
that  we  wouldn't  get  separated."  She  was  carrying  the  little  child  of 
her  sister  in  her  arms,  and  they  had  no  reason  whatever  to  apprehend 
such  a  danger  as  confronted  them.  The  only  apprehension  they  had 
was  that  they  would  get  separated,  and  for  this  ttiey  made  provision. 
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In  these  circumstances  we  think  there  was  no  reasonable  ground  for 
imputing  negligence  to  the  mother.  The  conditions  were  all  of  the 
defendant's  creating,  and  she  did  the  best  she  cotdd  in  the  circumstances 
in  which  she  was  placed. 

We  are  entirely  satisfied  that  the  verdict  and  judgment  were  right,, 
and  we  find  no  sufficient  reason  for  disturbing  the  result  The  judg- 
ment will  be  affirmed,  with  costs. 


(140  Fed.  691) 

MILLER  et  al.  v.  MARGERIB. 

(Circuit  Ck)iirt  of  Appeals,  Ninth  Circuit    January  7,  1907.) 

No.  1,311. 

1.  Public  Lands— Alaska  Town  Sirras— Decision  of  Tbustbb— Conclusivk- 

NESS. 

Under  Act  Cong.  Marcli  3,  1801.  c.  561,  26  Stat  1099  tU.  S.  Comp.  St 
1901,  p.  1467],  providing  for  the  disposition  of  to^n  site  lots  in  Alaska,  and 
authorizing  the  trial  pf  conflicting  claims  before  the  trustee  on  notice  with 
an  appeal  to  the  Commissioner  of  the  General  Land  Olfice,  and  from  his 
decision  to  the  Secretary  of  the  Interior,  the  decision  of  the  trustee  is 
final,  in  the  absence  of  fraud,  accident,  or  mistake,  with  reference  to  all 
questions  of  fact  arising  In  such  proceeding,  except  as  the  same  may  be 
reversed  by  the  Commissioner  of  the  General  Land  OfSLce  or  the  Secretary 
of  the  Interior. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Public  Lands, 
§98.] 

2.  Same— Fraud— EQtriTABLB  Relief. 

In  a  suit  to  set  aside  a  deed  by  an  Alaska  town  Bite  trustee  for  fraud, 
the  fact  that  the  proceeding  in  which  defendant  obtained  the  legal  title 
to  the  lot  in  controversy  was  ex  parte,  was  not  of  itself  sulflcient  grround 
to  Justify  a  court  of  equity  in  entering  on  an  inquiry  as  to  the  truth  or 
falsity  of  the  evidence  on  which  the  trustee  acted  in  confirming  defendant's 
claim  to  the  property ;  but  it  was  incumbent  on  complainants  to  allege 
facts  showing  that,  without  negligence  on  their  part,  they  were  prevented 
by  fraud  or  accident  from  appearing  before  the  trustee  and  submitting 
evidence  to  establish  their  right  to  enter  the  property. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  v<rf.  41,  Public  Lands, 
§§  341,  842.] 

3.  Same— Pleading. 

In  a  suit  to  set  aside  a  deed  of  an  Alaska  town  site  trustee  for  fraud, 
it  was  not  sufiicient  to  allege  generally  that  complainants  did  not  have 
knowledge  of  the  hearing  before  the  trustee  or  an  opportunity  to  prove 
that  the  representations  made  by  defendant  to  the  trustee  in  obtaining  the 
legal  title  to  the  property  were  false,  but  the  bill  must  also  state  the 
particular  facts  and  circumstances  which  prevented  complainants  from 
having  notice  of  the  proceeding  and-  an  opportunity  to  protect  "their  rights. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  41,  Public  Lands,  §§ 
341,  342.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Alaska. 
E.  M.  Barnes,  for  appellants. 
Malony  &  Cobb,  for  appellee. 

Before    GILBERT    and    MORROW,    Circuit   Judges,    and    DE 
HAVEN,  District  Judge. 
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DE  HAVEN,  District  Judge.  This  is  an  equitable  action  in  which 
the  complainants  ask  for  a  decree  declaring  void  a  certain  deed  by 
which  the  defendant  acquired  the  legal  title  to  lot  4,  in  block  B,  in  the 
town  of  Juneau,  Alaska.  The  bill  of  complaint  also  prays  for  gen- 
eral relief.  The  deed  was  executed  to  defendant  by  the  trustee  of 
the  town  site  of  Juneau  under  section  11  of  the  act  of  Congress  ap- 
proved March  3,  1891,  entitled  "An  act  to  repeal  timber-culture  laws, 
and  for  other  purposes."  Act  March  3,  1891,  c.  661,  26  Stat.  1099 
[U.  S.  Comp.  St.  1901,  p.  1467].  The  bill  of  complaint  alleges  that 
a  trustee  of  the  town  site  of  Juneau  was  duly  appointed,  under  the 
statute  above  referred  to,  and  "that  at  all  times  since  1885,  plaintiffs 
and  their  grantors  have  been  and  now  are  (the  paramount  title  of  the 
United  States  alone  intervening)  the  owners  of  and  in  the  actual  and 
exclusive  possession  of,  until  hereinafter  named,  and  at  all  times 
since  said  year  1885,  have  been,  and  now  are  entitled  to  the  immediate 
and  exclusive  possession  of  lot  4,  block  B,  of  the  town  of  Juneau, 

district  of  Alaska";  that  the  defendant  "on  the day  of  May, 

1903,  falsely  and  fraudulently,  and  with  intent  to  impose  upon  said 
trustee,"  represented  to  him  "that  he,  the  defendant,  and  his  grantors, 
were  the  owners  of  and  in  possession  of,  and  entitled  to  the  posses- 
sion of,  said  lot  on  the  13th  day  of  October,  1893,  ever  since  had  been, 
and  then  were  such  owners,  and  were  at  all  times  in  the  possession 
of  said  lot,  and  at  all  times  entitled  to  the  possession  of  said  lot;  that 

said  trustee  did,  on  the  day  of  May,  1903,  at  his  office  in 

Juneau,  Alaska,  actually  hear,  and  determine  on  said  false  statements 
as  aforesaid,  the  said  questions  of  said  occupancy  and  ownership 
:>t  said  lot,"  and,  acting  under  the  belief  that  such  statements,  were 
true,  executed  to  the  defendant  a  deed  conveying  to  him  the  legal 
title  to  the  lot  in  controversy.    The  bill  then  alleges : 

**That  plaintiffs  nor  eitber  of  them  had  any  knowledge  of  said  hearing  or 
any  opportunity  to  learn  of  said  hearing  or  any  opportunity  to  deny  said  false 
statements  or  any  part  thereof,  or  to  prove  said  statements  or  any  part  thereof 
false,  at  any  time  or  place." 

The  defendant  interposed  a  demurrer  to  the  bill  upon  the  ground  that 
"the  same  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
in  this:  there  are  no  allegations  of  fact  showing  how,  or  the  means 
whereby,  the  plaintiffs  were  prevented  from  having  knowledge  of  the 
hearing  before  the  town  site  trustee,  and  there  litigating  the  right  of 
possession  of  the  lot  sued  for,  nor  is  it  shown  that  such  want  of 
knowledge,  or  any  want  of  opportunity  to  be  heard  before  said  town 
site  trustee  was  induced  or  caused  by  the  defendant."  The  District 
Court  sustained  the  demurrer,  and  the  plaintiffs,  having  declined  to 
amend,  thereupon  rendered  its  judgment  dismissing  the  action.  The 
complainants  appeal,  and  the  ruling  of  the  court  sustaining  the  de- 
murrer is  assigned  as  error. 

1.  Section  11,  of  the  act  of  March  3, 1891,  entitled  "An  act  to  repeal 
timber-culture  laws,  and  for  other  purposes"  (chapter  661,  26  Stat 
1099  [U.  S.  Comp.  St.  1901,  p.  1467]),  provides: 

"That  until  otherwise  ordered  by  Congress  lands  in  Alaska  may  be  entered 
for  town-site  purposes,  for  the  several  use  and  benefit  of  occupants  of  such 
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town  sites,  by  such  trastee  or  trustees  as  may  be  named  "by  the  Secretary  of 
tbe  Interior  for  that  purpose,  sucb  entries  to  be  made  under  the  provisions  of 
section  twenty-three  hundred  and  eighty-seven  of  the  Revised  Statutes  as 
near  as  may  be;  and  when  such  entries  shall  have  been  made  the  Secretary 
of  the  Interior  shall  provide  by  regulation  for  the  proper  executicm  of  the 
trust  In  favor  of  the  Inliabltants  of  the  town  site.    «    •    •  ** 

Acting  under  the  authority  conferred  by  this  section,  the  Secretary 
of  the  Interior  on  June  3, 1891,  made  certain  regulations  providing  for 
the  entry  of  town  sites  and  the  disposition  of  lots  thereon  for  the  benefit 
of  the  occupants  thereof.  12  Land  Decisions,  683.  These  regulations 
provide  for  the  entry  of  the  town  sites  and  the  actual  survey  of  the 
same  into  lots,  blocks,  streets,  and  alleys,  and  the  filing  of  tfie  plats 
of  the  survey  in  the  General  Land  Office.  The  plats  were  required  to 
show  what  lots  were  occupied,  and  the  names  of  the  owners,  the  des- 
ignation of  the  owner  of  any  lot  not,  however  to  be  "taken  or  held 
as  in  any  sense  or  to  any  degree  a  conclusion  or  judgment  by  the  trus- 
tee as  to  the  true  ownership  in  any  contested  case  coming  before  him." 
Paragraphs  28  and  29  of  said  regulations  further  provide : 

'*28.  Ab  soon  as  said  plats  are  completed,  the  trustee  will  then  cause  to  be 
posted  in  three  conspicuous  places  in  the  town,  a  notice  to  the  effect  that  sudi 
survey  and  platting  have  been  completed  and  notifying  all  persons  concerned 
or  interested  In  such  town  sit^  that  on  a  designated  day  he  will  proceed  to  set 
off  to  the  persons  entitled  to  the  same,  according  to  their  respective  Interests, 
the  lots,  blodcs,  or  grounds  to  which  each  occupant  thereof  shall  be  entitled 
under  the  inrovisions  of  said  act.  Such  notices  shall  be  posted  at  least  fifteen 
days  prior  to  the  day  set  apart  by  the  trustee  for  making  such  division  and 
allotment  Proof  of  such  notification  shall  be  evidenced  by  the  afSdavit  of  the 
trustee,  accompanied  by  a  copy  of  such  notice. 

**29.  After  such  notice  shall  have  been  duly  given,  the  trustee  wUl  proceed 
on  the  designated  day,  except  in  contested  cases  which  shall  be  dispi^ed  of  in 
the  manner  hereinafter  provided,  to  set  apart  to  the  persons  entitled  to  receive 
the  same  the  lots»  blocks  and  grounds  to  which  such  persons,  company  or  as- 
sociation of  persons  shall  be  entitled,  according  to  their  respective  Interesta** 
etc 

After  providing  for  the  manner  in  which  lots,  in  relation  to  which 
there  is  no  controversy,  shall  be  set  apart  to  the  persons  entitled  there- 
to, paragraph  31  of  the  regulations  provides  that  the  trustee  shall, 
"Svhere  he  finds  two  or  more  inhabitants  claiming  the  same  lot,  block, 
or  parcel  of  land,  proceed  to  hear  and  determine  the  controversy,  fix- 
ing a  time  and  place  for  the  hearing  of  the  respective  claims  of  the  in- 
terested parties,  giving  each  ten  days'  notice  thereof,  and  a  fair  op- 
portunity to  present  their  interests  in  accordance  with  the  principles 
of  law  and  equity  applicable  to  the  case,  observing  as  far  as  practicable 
the  rules  prescribed  for  contests  before  registers  and  receivers  of  the 
local  offices.  *  *  *  If  the  notice  herein  provided  cannot  be  per- 
sonally served  upon  the  party  therein  named  within  three  days  from 
its  date,  such  service  mav  be  made  by  a  printed  notice  published  for  ten 
days  in  a  newspaper  in  the  town  in  which  the  lot  to  be  affected  thereby 
is  situated ;  or,  if  there  is  none  published  in  such  town,  then  said  notice 
may  be  printed  in  any  newspaper  published  in  the  territory."  The 
regulations  also  gave  to  any  party  aggrieved  by  the  decisi(xi  of  the 
trustee  the  right  to  appeal  to  the  Commissioner  of  the  General  Land 
Office,  and,  if  dissatisfied  with  his  decision,  to  still  further  prosecute 
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an  appeal  to  the  Secretary,  of  the  Interior.  Under  the  law  and  the 
reflations  of  the  Secretary  of  the  Interior  above  set  forth,  persons 
claiming  the  right  to  obtain  from  the  United  States  the  legal  title  to 
lots  in  the  town  of  Juneau  were  required  to  make  application  therefor 
to  the  trustee  of  the  town  site,  and  he  was  clothed  with  the  authority  to 
investigate  and  determine  the  rights  of  all  persons  making  such  applica- 
tions, and  his  action  thereon  has  the  same  legal  effect  as  that  of  the 
register  and  receiver  in  passing  upon  a  claim  of  right  to  enter  public 
land  under  the  homestead  or  pre-emption  laws ;  that  is,  in  the  absence 
of  fraud,  accident,  or  mistake,  his  decision  of  all  questions  of  fact 
arising  in  such  a  proceeding  was  final,  except  as  the  same  might 
be  reversed  upon  appeal  to  the  Commissioner  of  the  General  Land 
Office  and  the  Secretary  of  the  Interior.  This  rule  in  relation  to  the 
effect  of  the  decisions  of  the  officers  of  the  Land  Department  in  dispos- 
ing of  public  lands  of  the  United  States  is  well  settled.  Johnson  v. 
Towsley,  13  WaU.  72,  20  L.  Ed.  485 ;  Shepley  v.  Cowan.  91  U.  S. 
330,  23  L.  Ed.  424;  Lee  v.  Johnson,  116  U.  S.  60,  6  Sup.  Ct.  249, 
29  L.  Ed.  670 ;  Sanford  v.  Sanford,  139  U.  S.  642,  11  Sup.  Ct  666, 
36  L.  Ed.  290;  Durango  Land  &  Coal  Co.  v.  Evans,  80  Fed.  426,  26 
C.  C.  A.  623.  Thus  in  Sanford  v.  Sanford,  139  U.  S.  642,  11  Sup.  Ct. 
666,  36  L.  Ed.  290,  the  court,  after  stating  that  a  court  of  equity  will 
not  interfere  with  the  rightful  exercise  of  the  powers  intrusted  to  the 
officers  of  the  Land  Department  in  matters  properly  before  them,  or 
review  their  findings  of  fact,  "for  alleged  errors  in  passing  upon  the 
weight  of  evidence  presented,"  proceeded  to  say : 

"But  where  the  matters  determlDed  are  not  properly  hefore  the  departm^it, 
or  its  conclusions  have  been  reached  from  a  misconstruction,  by  its  (^cers,  of 
the  law  aiH>licab]e  to  the  cases  before  it,  and  it  has  thns  denied  to  parties 
rights  which,  upon  a  correct  construction,  would  have  been  conceded  to  them, 
or  where  misrepresentations  and  fraud  have  been  practiced,  necessarily  affect- 
ing its  Judgment,  then  the  courts  can,  in  a  proper  proceeding,  interfere  and 
control  its  determination  so  as  to  secure  the  Just  rights  of  parties  injuriously 
affected.  Quhiby  v.  Conlan,  104  U.  S.  420,  426,  26  L.  Ed.  800;  Baldwhi  v. 
8tarks,  107  U.  S.  463,  465,  2  Sup.  Ot  473,  27  L.  Ed.  526.  In  such  cases  a  court 
of  equity  only  exercises  its  ordinary  Jurisdiction  to  prevent  injustice  from  mis- 
construction of  the  laws  or  the  machinations  of  fraud.  •  •  •  And  the  mis- 
repres^itations  and  fraud  m^itioned  necessarily  affecting  the  Judgment  of  the 
d^artment  must  be  such  as  have  prevented  the  unsuccessful  party  from  full/ 
presenting  his  case  or  the  officers  of  the  government  from  fully  considering  it, 
such  as  have  imposed  upon  its  Jurisdiction  or  turned  its  attention  from  the 
real  controversy." 

It  is  true  that  in  the  case  from  which  the  foregoing  quotation  is 
made,  and  in  all  of  the  cases  above  cited,  the  controversy  was  between 
parties  who  had  actually  appeared  before  the  land  officers  and  sub- 
mitted evidence  in  support  of  their  respective  claims,  but  these  facts 
do  not  affect  the  principle  upon  which  they  were  decided,  or  render 
inapplicable  to  the  cause  before  us  the  rule  which  they  declare,  namely, 
that  the  decision  of  the  officers  of  the  Land  Department  in  the  matter 
of  a  claim  of  right  to  enter  public  land  of  the  United  States,  which 
was  regularly  and  properly  before  them,  cannot  be  set  aside,  except 
upon  some  one  of  the  grounds  upon  which  courts  of  equity  proceed  in 
adjudging  void  the  judgement  or  decree  of  a  court.  The  principle  upon 
which  courts  of  equity  proceed  in  such  cases  is  thus  stated  by  Chief 
79  CCA. —25 
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Justice  Marshall,  in  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332,  3 
L.Ed.  362: 

**Any  fact  which  clearly  proveg  it  to  be  against  conscience  to  execute  «  Judg- 
meait,  and  of  which  the  injured  party  could  not  have  availed  himself  at  law^ 
but  was  prefvented  by  fraud  or  accident,  unmixed  with  any  fault  or  negligence 
in  himself  or  his  agents,  will  Justify  an  application  to  a  court  of  chancery." 

See,  also,  Crim  v.  Handley,  94  U.  S.  652,  24  L.  Ed.  216;  Dunlap 
V.  Steere,  92  Cal.  344,  28  Pac.  563,  16  L.  R.  A.  361,  27  Am.  St  Rep. 
143;  Railroad  Co.  v.  Neal,  1  Woods,  353,  Fed.  Cas.  No.  11,534; 
Brooks  V.  O'Hara  (C.  C.)  8  Fed.  529. 

The  fact  that  the  proceeding  in  which  defendant  obtained  the  legal 
title  to  the  lot  in  controversy  was  ex  parte  is  not  of  itself  sufficient 
ground  to  justify  a  court  of  equity  in  entering  upon  an  inquiry  as  to 
3ie  truth  or  falsity  of  the  evidence  upon  which  the  trustee  acted  in 
confirming  the  defendant's  claim  to  such  lot,  but  under  the  doctrine 
of  the  cases  just  cited  it  was  incumbent  upon  the  complainants  to  al- 
lege in  their  bill  facts  showing  that  without  negligence  upon  their 
part  they  were  prevented  by  fraud  or  by  accident  from  appearing  be- 
fore the  trustee  of  the  town  site  of  Juneau,  and  there  submitting  evi- 
dence to  establish  their  right  to  enter  the  lot  now  claimed  by  them. 
There  is  no  allegation  in  the  bill  that  the  trustee  failed  to  give  the 
notice  required  by  the  regulations  of  the  Secretary  of  the  Interior, 
or,  if  such  notice  was  given,  that  the  failure  of  the  complainants  to  be 
informed  thereof  and  to  appear  before  the  trustee  with  their  proofs 
was  the  result  of  fraudulent  conduct  upon  the  part  of  the  defendant, 
or  of  some  accidental  cause  which  would  be  recognized  by  a  court  of 
equity  as  sufficient  ground  upon  which  to  hold  that  they  ought  not 
to  be  concluded  by  the  action  of  the  trustee  in  conveying  the  lot  in. 
controversy  to  defendant.  The  demurrer  directed  specific  attention  ta 
these  defects  in  the  bill,  and  was  properly  sustained.  It  is  not  sufficient 
to  allege  generally  that  the  complainants  did  not  have  knowledge  of 
the  hearing  before  the  trustee,  or  opportunity  to  prove  that  the  repre- 
sentations made  by  the  defendant  to  the  trustee  in  obtaining  the  legal 
title  to  the  lot  described  in  the  bill  were  false,  but  the  particular  facts 
and  circumstances  which  prevented  them  from  having  notice  of  the 
proceeding,  and  opportunity  to  protect  their  rights,  should  be  set  out 
in  the  bill,  so  as  to  enable  the  court  to  determine  from  the  facts  so- 
alleged  whether  the  complainants  show  themselves  to  have  been  pre- 
vented by  fraud  or  accident  from  appearing  before  the  trustee  and  es- 
tablishing their  right  to  acquire  title  to  the  lot  which  is  the  subject  of 
controversy  in  this  action. 

Decree  affirmed. 


a49  Fed.  698.) 

UNION  RY.  CO.  Y.  STANDARD  WHEEL  00. 

(Circuit  Court  of  Appeals.  Sixth  Circuit    December  4, 1906.) 

No.  1.572. 

Eminent  Domain— Condemnation  Proceedings— DismissaIt-Timb. 

Shannon's  Tenn.  Code,  relating  to  condemnation  proceedings,  provider 
for  a  preliminary  Inquest  by  a  jury,  who,  If  they  find  for  the  petitioner, 
assess  the  damages  sustained  and  report  to  the  court,  whereupon  sec- 
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tlon  1859  declares  that,  if  no  objections  are  made,  the  report  shall 
be  confirmed  and  the  land  decreed  to  the  petitUmer  on  payment  of 
the  damages  assessed,  with  costs.  Section  1861  gives  to  either  party 
the  right  to  appeal  and  have  his  case  tried  anew  before  a  jury,  and  section 
1863  declares  that  an  ai^[>eal  does  not  suspend  the  operations  of  the  peti- 
tioner on  the  land,  provided  he  give  bond  with  security,  etc.  Section 
1866  provides  that  the  petitioner  shall  not  enter  on  the  land  until  the 
damages  assessed  and  the  costs  have  been  actually  paid,  or,  if  an  appeal 
has  been  taken,  until  a  bond  has  been  given  to  abide  the  final  judgment. 
Held  that,  where  judgment  has  been  entered  assessing  the  damages  for 
land  sought  to  be  condenmed  for  a  railway  right  of  way  on  the  trial  of 
an  appeal  taken  under  section  1863,  the  petitioner  was  not  thereafter 
entitled  at  its  election  to  dismiss  the  proceeding  as  to  a  portion  of  the 
land  sought  to  be  condemned  merely  because  in  Its  opinion  the  dam- 
ages assessed  were  too  high. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  18,  Einlnent  Domain, 
§649.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

McFarland  &  Canada,  for  plaintiff  in  error. 

W.  A.  Percy  and  M.  C.  Ketchum,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  Union  Railway  Company,  a  Ten- 
nessee corporation,  filed  a  petition  in  the  circuit  court  of  Shelby  coun- 
ty in  that  state  against  the  Standard  Wheel  Company,  a  corporation 
of  Indiana,  holding  a  lease  of  a  certain  tract  of  land  on  Raleigh  street 
in  the  city  of  Memphis,  for  the  condemnation  of  a  portion  of  the  leased 
land  for  the  purposes  of  its  railway.  The  wheel  company  removed 
the  cause  into  the  Circuit  Court  of  the  United  States  and  there  con- 
tested the  proceeding.  A  jury  of  view  was  summoned,  who  reported 
their  assessment  of  damages  of  the  defendant  at  the  sum  of  $2,587.50. 
Under  a  privilege  given  by  the  statute  of  Tennessee  both  parties  ap- 
pealed, and  demanded  a  jury,  for  a  trial  in  the  common  way  of  trial  of 
causes  in  the  court.  At  this  stage  of  the  cause  the  petitioner,  by  leave 
of  the  court,  amended  its  petition  by  including  a  strip  adjacent  to  the 
other.  We  are  to  infer  that  a  jury  of  view  was  not  summoned  in  re- 
spect to  the  new  strip,  as  no  proceeding  of  that  kind  is  shown  by  the 
record.  In  the  proceedings  in  the  cause  a  distinction  of  the  two  parcels 
was  maintained  to  the  end,  the  verdict  and  judgment  being  separate  as 
to  each ;  that  is  to  say,  they  show  what  sum  was  assessed  and  adjudged 
as  damages  for  each.  At  the  trial  the  jury  assessed  the  wheel  com- 
pany's damages  for  the  taking  of  the  first-mentioned  portion  of  the 
land  at  $4,000  and  for  the  other  at  $6,666.40.  A  judgment  was  en- 
tered for  the  amount  of  these  two  sums.  The  railway  company  moved 
for  a  new  trial  upon  several  grounds,  among  them  that  the  damages 
were  excessive.  The  court  overruled  all  the  other  grounds,  but  held 
that  the  damages  were  excessive,  and  required  the  wheel  company  to 
remit  $500  f rem  the  verdict  for  the  first  tract  and  $2,500  of  the  verdict 
from  the  other.  This  being  done,  the  judgment  was  amended  and  re- 
entered. By  this  judgment  it  was  by  the  court  "ordered,  adjudged 
and  decreed  that  the  defendant,  the  Standard  Wheel  Company,  do  have 
and  recover  of  the  petitioner,  the  Union  Railway  Company,  as  damages. 


Digitized  by  VjOOQIC 


388  79  C.  C.  A.  REPORTS. 

for  the  taking  of  the  thirty-four  foot  strip  [which  was  the  parcel  brought 
in  by  the  amendment  of  the  petition]  ♦  *  *  three  thousand,  eight 
hundred  and  eighty-four  and  30-100  dollars/'  that  being  the  amoimt 
of  the  verdict,  less  the  remittitur,  with  interest  In  the  same  entry 
there  was  included  a  judgment  for  the  damages  in  respect  of  the  other 
parcel,  and  in  the  final  statement  of  the  amount  of  the  recovery  the 
sums  allowed  for  each  were  added  and  judgment  was  rendered  for  the 
aggregate  sum,  and  execution  was  awarded  for  the  whole  amount 
And  it  was  by  the  judgment  further  ordered  that  upon  the  payment 
of  the  damages  so  determined  the  right,  title,  and  interest  of  the  de- 
fendant in  the  easement  thus  condemned  should  be  divested  out  of  the 
wheel  company,  and  the  petitioner  be  put  in  possession.  Thereupon 
the  petitioner  asked  leave  to  dismiss  its  amended  petition  and  abandon 
its  proceedings  thereon,  and  that  the  judgment  be  vacated  so  far  as  it 
goes  against  it  for  the  taking  of  the  land  brought  in  by  the  amend- 
ment. The  ground  on  which  the  motion  was  made  was  not  stated. 
The  motion  was  overruled  and  the  petitioner  excepted.  The  error 
assigned  is  in  this  ruling. 

The  statute  of  Tennessee  relating  to  this  subject  provides  for  a  pre- 
liminary inquest  by  a  jury,  who,  if  they  find  for  the  petitioner,  assess 
the  damages  sustained  by  the  defendants.  They  report  to  the  court 
Thereupon  it  is  provided  by  section  1859  of  the  Code  (Shannon's 
Code)  that: 

"If  no  objection  Is  made  to  the  report,  It  Is  confirmed  by  the  court,  and  the 
land  decreed  to  the  petitioner,  upon  payment  to  the  defendants,  or  to  the  clerk 
for  their  use,  of  the  damages  assessed,  with  costs." 

Section  1861  gives  to  either  party  the  right  to  appeal  from  the  find- 
ing of  the  jury  and  have  his  cause  tried  anew  before  a  jury  in  the 
common  manner  of  the  trial  of  causes.    Section  1863  is  as  follows  : 

"The  taking  of  an  appeal  does  not  suspend  the  operations  of  the  petitlcMi^ 
on  the  land,  provided  such  petitioner  will  give  bond  with  good  security,  to 
be  approved  by  the  clerk.  In  double  the  amount  of  the  assessment  of  the  jury 
of  inquest,  payable  to  the  defendants,  and  conditioned  to  abide  by  and  per- 
form the  final  Judgment  in  the  premises." 

Section  1864  authorizes  a  preliminary  survey  by  the  petitioner. 
But  section  1865  provides  that: 

"No  person  or  company  shall,  however,  enter  upon  such  land  for  the  pur- 
pose of  actually  occupying  the  right  of  way,  until  the  damages  assessed  by  the 
Jury  of  Inquest  and  the  costs  have  been  actually  paid ;  or,  if  an  appeal  has 
been  taken,  until  the  bond  has  been  given  to  abide  by  the  final  Judgment  as 
before  provided." 

The  question  which  we  are  required  to  determine  is  whether  at  the 
time  when  the  petitioner  asked  leave  to  dismiss  its  amended  petition, 
and  that  the  judgment  so  far  as  it  related  to  the  new  parcel  brought 
in  by  the  amendment  be  vacated,  it  had  that  right.  The  authorities 
quite  generally  recognize  that  the  right  to  discontinue  such  proceed- 
ings at  some  stage  of  their  progress  exists ;  but  there  is  a  great  diver- 
gence of  opinion  as  to  the  time  when  the  right  ceases.  The  principal 
difference  is  in  the  holding  tliat  the  right  is  ended  by  a  final  judgment 
fixing  the  damages  and  entitling  the  petitioner  to  take  possession  on 
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payment  oi  them,  and  the  holding  that  the  right  continues  until  he 
elects  to  take  tiie  property  at  the  value  fixed  by  the  judgment.  It 
would  be  a  tedious  task  to  canvass  the  great  number  of  cases  upon  this 
subject  which  the  industry  of  counsel  has  collected  in  their  briefs. 
Many  of  them  will  be  found  upon  examination  to  have  turned  upon 
the  particular  language  of  the  statutes  under  which  the  proceedings 
were  taken.  But  many  others  were  decided  upon  general  principles  of 
justice  and  expediency.  In  the  absence  of  any  statutory  provision 
leading  to  one  conclusion  or  the  other,  we  should  be  much  inclined  to 
think  that  the  weight  of  reason  and  analogy  would  require  that  when 
the  amount  of  damages  to  be  paid  the  respondent  has  been  adjudged 
upon  a  trial,  and  the  right  is  adjudged  to  the  petitioner  to  take  the  prop- 
erty upon  payment  of  the  damages,  the  obligations  of  the  parties 
should  be  regarded  as  fixed.  When  such  a  proceeding  is  carried  for- 
ward to  a  trial  before  a  court  and  jury  in  the  ordinary  course  of  causes 
between  party  and  party,  it  becomes  subject  to  all  the  rules  and  inci- 
dents of  such  causes.  It  was  because  of  such  characteristics  that  the 
Supreme  Court  held  in  Boom  Co.  v.  Patterson,  98  U.  S.  403,  25  L. 
Ed.  206,  that  the  Circuit  Courts  of  the  United  States  might  take  juris- 
diction and  adjudicate  the  case  in  the  same  manner  as  in  ordinary  civil 
actions.  We  cannot  think  that  the  condition  stated  in  the  judgment 
that  the  damages  shall  be  first  paid  is  of  much  importance  in  settling 
the  question  we  are  considering.  It  results  from  a  constitutional  re- 
quirement that  it  should  be  so.  It  is  the  order  required  by  the  na- 
ture of  the  proceeding.  Besides,  an  adjudication  that  a  man  have 
a  right  to  a  beneficial  privilege  upon  his  performing  some  condition, 
and  adjudging  also  that  he  perform  the  condition,  is  no  strange  thing 
in  jurisprudence.  There  may  be  cases  where,  subsequent  to  the  judg- 
ment, it  appears  that  the  petitioner  cannot,  for  reasons  beyond  its  con- 
trol, obtain  or  use  the  benefit  of  the  judgment,  as  by  disclosure  of  lack 
of  title  in  the  defendant,  or  the  loss  or  cessation  of  power  to  use  the 
property,  the  court  on  these  facts  being  shown  will  relieve  the  peti- 
tioner and  excuse  it  from  compliance  with  the  judgment.  But  this 
must  be  upon  sufficient  reasons,  of  which  the  court  will  judge.  It  is 
not  a  sufficient  reason  that  the  petitioner  is  dissatisfied  with  the  price 
it  is  required  to  pay.  Mutuality  of  obligation  between  parties  to  a 
judgment  is  a  principle  in  its  foundation.  In  such  a  proceeding  as  the 
present  the  judgment  binds  the  defendant.  He  has  no  choice  but  to 
surrender  the  property  at  the  price  which  is  determined  by  the  contest 
he  has  been  compelled  to  make.  If  the  other  party  is  free,  nothing 
has  been  gained  by  the  defendant.  He  may  be  pursued  again  and  ag^in 
until  at  last  the  other  party  has  got  a  jury  to  fix  a  price  which  will  be 
satisfactory  to  him.  The  result  of  the  abandonment  is  to  leave  things 
as  they  were  at  the  beginning;  and  we  are  aware  of  no  rule  of  law 
which  would  prevent  the  party  from  proceeding  anew  as  in  the  or- 
dinary case  of  voluntary  dismissal  or  nonsuit.  When  a  party  under- 
takes to  subject  anothei^s  property  to  his  own  use,  he  must  be  deemed 
to  be  willing  and  intend  to  pay  a  fair  price  for  it,  and  that  such  fair 
price  shall  be  fixed  by  the  verdict  of  a  jury  to  be  approved  by  the  court. 
Good  faith  requires  that  he  shall  not  use  the  power  of  the  court  to 


Digitized  by  VjOOQIC 


390  79  C.  C.  A.  REPORTS. 

vex  the  other  party  with  successive  experiments  in  the  effort  to  get 
what  he  wants  at  his  own  price.  And  the  public  has  an  interest  in  the 
finality  of  the  judgment.  It  will  endure  one  litigation  between  par- 
ties, but  not  a  repetition  of  it,  to  give  one  of  them  a  chance  to  get  a 
better  result.  The  statute  of  Tennessee,  whose  laws  we  are  required  to 
administer,  confirms  these  views  in  their  application  to  the  present  case. 
By  section  1863  of  the  Code,  above  cited,  the  petitioner  may  take  pos- 
session of  the  land  on  the  coming  in  of  the  verdict  of  "the  jury  of  in- 
quest" by  giving  bond  "conditioned  to  abide  by  and  perform  the  final 
judgment  in  the  premises."  It  is  true  that  in  this  case  the  report  of  a 
jury  of  inquest  was  waived,  and  the  petitioner  did  not  take  posses- 
sion. But  this  does  not  affect  the  construction  of  the  statute,  which 
plainly  contemplates  that  the  final  judgment  is  to  be  binding  upon  the 
petitioner,  and  the  final  judgment  fixes  the  price  he  is  to  pay.  On  the 
appeal  the  cause  is  to  be  tried  as  a  cause  between  party  and  party.  The 
jury  is  to  assess  the  damages.  The  court  is  to  render  judgment  The 
defendant  is  bound  by  it,  and  so  is  the  petitioner,  on  principle  as  we 
think,  but  also  by  force  of  the  statute. 

We  are  referred  to  no  decision  of  the  Supreme  Court  of  Tennessee 
directly  in  point  upon  the  construction  of  this  statute  as  it  affects 
the  case  in  hand  or  upon  the  general  principles  applicable  to  the  sub- 
ject The  cases  which  are  thought  most  nearly  so  are  White  v.  N.  & 
N.  W.  R.  Co.,  7  Heisk.  (Tenn.)  518,  and  Stephens  v.  Duck  River  Nav. 
Co.,  1  Sneed  (Tenn.)  237.  In  the  former  case  the  railroad  company 
had  taken  possession  of  White's  land.  In  a  suit  brought  by  him  to 
recover  damages  he  obtained  a  judgment  Execution  herein  was  re- 
turned nulla  lx)na.  He  then  brought  suit  to  enjoin  the  use  of  the  land 
until  his  damages  were  paid.  And  the  court  sustained  him,  holding 
that  the  title  had  not  passed,  and  would  not  until  the  owner  was  com- 
pensated.   The  court  said : 

"The  most  that  can  be  claimed  by  the  appropriation  is  an  inchoate  right 
that  may  ripen  into  a  perfect  title  npon  the  payment  of  the  price." 

Nothing  was  adjudged  or  said  that  is  here  disputed.  In  the  case 
of  Stephens  v.  Dude  River  Nav.  Co.,  upon  the  return  of  the  verdict  of 
the  jury  assessing  the  damages  and  before  the  entry  of  the  judgment, 
the  petitioner  moved  to  quash  the  proceedings  for  the  reasons,  among 
others,  that  the  object  for  which  the  navigation  company  was  or- 
ganized had  become  impracticable  and  the  company  had  abandoned 
the  project,  and,  further,  that  a  bill  had  been  filed  for  its  dissolution. 
The  motion  was  resisted  upon  the  ground  that  the  defendant  had  ac- 
quired by  the  verdict  of  the  jury  a  right  to  the  damages  assessed.  But 
the  Supreme  Court  held  otherwise,  and  said : 

"We  cannot  assent  to  this  reasoning.  On  the  contrary,  we  think  that  an 
utter  abandonment  of  the  contemplated  scheme  of  improvement  in  good  faith, 
at  any  time  before  the  final  judgment  of  the  court  upon  the  report  of  the  Jury, 
would  take  away  the  right  of  the  party  to  insist  upon  the  value  of  his  prop- 
erty, and  transfer  of  the  title  to  the  company,  and  leave  him  to  recover  such 
damages,  under  all  the  circumstances  of  the  case,  as  he  may  have  sustained 
by  the  erection  of  a  dam  during  its  continuance.  Of  course,  in  snch  case,  the 
abandonment  of  the  enterprise,  and  total  removal  of  the  cause  of  injury  must 
be  established  by  plenary  evidence,  and  the  evidence  of  abandonment  must  be 
of  a  character  to  be,  in  law,  binding  and  conclusive  upon  the  company." 
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The  right  to  abandon  the  proceeding  after  final  judgment  was  not 
in  issue,  and  was  not  decided.  But  the  facts  were  such  as  to  challenge 
the  attention  of  the  court  to  the  time  to  which  the  right  to  abandon  con- 
tinued, and  it  may  well  be  thought  that  the  language  of  the  court,  stat- 
ing that  in  certain  circumstances  a  dismissal  might  be  allowed  "at  any 
time  before  the  final  judgment  of  the  court  upon  the  report  of  the 
jury,"  was  used  deliberately.  The  court  in  which  the  trial  is  to  be  had 
is  one  of  general  jurisdiction  in  respect  to  the  relief  it  may  render. 
In  this  case  it  rendered  a  judgment  that  the  defendant  recover  the 
damages  found  and  awarded  execution,  which,  as  we  are  inclined  to 
think,  though  we  do  not  decide,  was  a  proper  exercise  of  its  authority. 
At  all  events,  it  was  a  judgment  which  it  had  power  to  render,  and,  if 
it  erred  in  its  exercise,  the  remedy  was  to  take  measures  for  its  reversal. 
The  petitioner,  however,  took  the  ground  that  it  had  the  privilege 
to  disregard  it  altogether  and  to  demand  that  the  court  vacate  the 
whole  proceeding  on  its  amended  petition.  The  case  of  Baltimore  & 
Susquehanna  R.  Co.  v.  Nesbit,  10  How.  395,  13  L.  Ed.  469,  is  cited 
by  counsel  for  the  petitioner  as  an  authority  for  the  proposition  that 
it  had  the  right  to  withdraw  from  the  proceeding  at  any  time  before 
it  should  pay  the  damages  and  take  possession.  In  that  case,  Mr.  Jus- 
tice Daniel  made  use  of  some  language,  arguendo,  from  which,  if  we 
did  not  regard  the  statute  of  Maryland,  such  an  opinion  could  fairly 
be  deduced.  But  the  case  arose  under  a  statute  which  did  not  con- 
template a  trial  and  the  judgment  was  rendered  upon  an  inquisition. 
Besides,  there  was  no  affirmative  judgment  in  favor  of  the  defendant 
that  he  recover  the  damages.  The  petitioner  did  not  tender  the  dam- 
ages, and  five  years  after  the  Legislature  passed  an  act  requiring  the 
court  to  set  the  judgment  aside  and  direct  a  new  inquisition  as  if  it 
had  itself  set  the  verdict  aside  and  ordered  a  new  inquisition.  The 
court  set  aside  the  judgment,  but  the  petitioner  did  not  ask  for  a  new 
inquest.  On  the  contrary,  claiming  that  the  act  of  the  Legislature  was 
void,  the  railroad  company,  seven  years  after  the  judgment,  tendered 
the  amount  thereof,  with  interest.  The  question  before  the  court  was 
whether  the  act  of  the  Legislature  directing  the  vacation  of  the  judg- 
ment was  void  for  the  reason  that  it  impaired  the  obligation  of  the 
contract  which  it  claimed  to  have  with  the  state  by  reason  of  its  charter 
in  which  it  was  gfiven  the  power  of  eminent  domain.  It  seems  a  singu- 
lar contention,  but  it  is  enough  to  say  that  it  did  not  claim  to  have  a 
contract  with  the  owner  of  the  land.  The  court  held  the  act  was  a 
valid  exercise  of  power,  that  the  railroad  company  had  no  contract 
with  the  state  which  prevented  it  from  providing  that  there  should  be 
another  inquisition  for  the  damages,  assuming  even  that  the  petitioner 
had  not  lost  its  right  by  its  long  delay  in  following  up  the  judgment 
by  tendering  the  damages,  which  the  court  did  not  admit.  From  this 
examination  of  the  case  it  is  apparent  that  it  decides  nothing  in  conflict 
with  the  views  we  have  expressed.  The  radical  difference  between 
an  inquest  and  a  trial  would  be  of  itself  sufficient  to  distinguish  it. 

We  think  the  court  did  not  err  in  denying  the  motion;  and  its  or- 
der is  afl&nned,  with  costs. 


Digitized  by  VjOOQIC 


392  79  C.  C.  A.  REP0BT8. 

(148  Fed.  1022.) 

UNITED  STATES  T.  WALKER. 

(GircQlt  Court  of  Appeals,  Sixth  Circuit    November  8,  1006.) 

No.  1,511. 

!•  UifiTCD  States— SUTTB  Agaihst— Limttation. 

Tbe  limitation  contained  in  Act  March  8,  1887,  c  850.  §  1,  24  Stat  505 
[U.  S.  Comp.  St  1001,  p.  752],  authorizing  suits  against  the  United  States 
that  **no  suit  against  the  goyemment  of  the  United  States  shall  be  al- 
lowed under  this  act  unless  the  same  shall  have  been  brought  within  six 
years  after  tlie  right  accrued  for  which  the  claim  is  made,"  in  the  case 
of  a  suit  by  a  marshal  to  recover  fees  or  disbursements,  begins  to  run  as 
to  each  item  from  tlie  time  the  service  was  rendered  or  the  disbursement 
made,  and  not  from  the  expiration  of  the  plaintiff's  term  of  office. 

S.  Sams— Suit  Against  Citizin— Rxtles  Govksnino  Right  of  Rbcovxbt. 

When  the  sovereign  comes  into  court  to  assert  a  pecuniary  demand 
against  the  citizen  or  subject,  the  court  has  authority  and  is  und»  duty 
to  withhold  relief  to  the  sovereign,  except  upon  terms  which  do  justice  to 
the  citizen  or  subject,  as  determined  by  the  jurisprudence  of  the  forum  In 
like  subject-matter  betwe^i  man  and  man. 

8.  Estopfkl— Acts  of  GovEBmrsiiT  Offickbs. 

If  officers  of  the  United  States  are  authorized  to  shape  Ita  course  of 
conduct  as  to  a  particular  transaction,  and  they  have  acted  within  the 
purview  of  their  authority,  their  acta  or  omissions  may  in  a  proper  case 
work  an  estoppel  against  the  government. 

[Ed.  Note. — Estoppel  against  state  or  United  States,  see  note  to  State  of 
Michigan  v.  Jackson,  L.  &  8.  R.  Co.,  16  C.  C.  A.  353.] 

4  UwiTED  States— Compensation  of  Ofticebs— Recovery  of  Pathents. 

Where  a  marshal  has  in  good  faith  rendered  accounta  against  the  Unit- 
ed States,  covering  services  of  his  deputies,  which  have  been  audited  and 
allowed  by  the  proper  accountipg  officers,  and  paid  in  accordance  with  the 
rules  which  have  always  previously  been  recognized  as  governing  such 
allowances,  and  with  knowledge  that  the  greater  part  of  the  money  would 
be  paid  over  to  the  deputies  rendering  the  services,  the  government  is  not 
entitled  to  recover  the  sums  so  paid  from  the  marshal  after  years  have 
elapsed,  and  he  has  gone  out  of  office,  and  is  without  remedy  to  recoup 
his  loss,  and  during  which  time  no  objection  has  been  made  to  such  pay- 
mente  by  the  executive  departments  or  by  Congress,  which  continued  to 
appropriate  money  therefor,  even  though  the  allowances  may  have  been 
made  under  an  erroneous  construction  of  the  law. 

In  Error  to  the  United  States  Circuit  Court  for  the  Middle  District 
of  Alabama. 

Action  by  a  United  States  marshal  for  fees  and  expenses.  Counter- 
claim by  the  United  States.  This  writ  of  error  is  prosecuted  from  a 
judgment  settling  the  accounts  of  the  parties. 

The  statement  and  opinion  filed  below,  and  here  reprinted  from  139 
Fed.  409,  were  in  full  as  follows : 

On  tlie  8th  of  April,  1898,  B.  W.  Walker,  late  marshal  for  tbe  Middle  dis- 
trict of  Alabama,  brought  suit  against  the  United  States  in  the  Circuit  Court, 
under  the  act  of  March  8,  1887,  to  recover  $2,268  upon  certain  disallowed 
claims  for  mileage,  fees,  and  expenses  between  February  14,  1890,  and  Septem- 
ber 16,  1893.  The  United  States  interposed  the  plea  of  the  statute  of  limita- 
tion of  six  years.  Afterwards,  on  the  2d  day  of  July,  1899,  the  United  States 
set  up  a  counterclaim  for  $842.  All  the  claims  were  referred  to  a  master  to 
state  the  accounts.  He  reported  on  the  facts  only;  his  conclusions  of  law 
being  waived  by  consent  The  case  and  counterclaim  were  submitted  on  the 
report,  and  agreement  as  to  certain  facts,  and  the  admission  by  Walker  that 
he  was  not  entitled  to  recover  for  the  services  set  forth  in  Bxhlbit  B  to  the 
master's  report    Walker  moved  for  decree  in  his  favor  upon  the  matters  set 
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forth  in  Exhibit  A  to  the  master's  report,  and  for  the  disallowance  of  the  gov- 
ernment's counterclaim.  The  government  made  a  comiter  motion  to  reject 
Walker's  claims,  and  for  judgment  in  its  favor  on  its  oomiterclalm.  The  facts 
are  fully  set  forth  in  the  opinion. 

JONES,  District  Judge.  The  proviso  to  the  first  section  of  the 
act  "to  provide  for  the  bringing  of  suits  against  the  government  of 
the  United  States,"  approved  March  3,  1887  (24  Stat.  505,  c.  369 
[U.  S.  Comp.  St.  1901,  p.  762]),  under  which  this  suit  is  brought, 
declares : 

*'No  suit  against  the  government  of  the  United  States  shall  be  allowed  un- 
der this  act,  unless  the  same  shall  have  been  brought  within  six  years  after 
the  right  accrued  for  which  claim  is  made." 

Petitioner's  counsel  contend  that: 

'The  mere  It^ns  of  the  account  are  but  the  details  of  the  daily  duties  of 
the  marshal,  and  continue  until  his  term  of  office  expires;  that  the  govern- 
ment always  regards  the  compensation  of  the  marshal  as  subject  to  revision 
during  his  term  of  office;  that  he  has  the  right,  up  to  the  time  he  ceases  to 
be  marshal,  to  present  any  omitted  claims  for  services,  and  the  limitation  does 
not  b^iin  to  run  until  he  ceases  to  be  marshal." 

The  court,  under  well-settled  principles,  has  no  authority  to 
eng^ft  exceptions  upon  a  statute  of  limitations  which  the  statute 
itself  does  not  make.  Adopting  the  petitioner's  view  would  require 
the  court  to  hold  that  the  limitation  does  not  run  against  claims 
for  services  by  the  marshal  so  long  as  he  remains  in  office,  notwith- 
standing the  command  of  the  statute  that  the  limitation  shall  begin 
to  run  from  the  time  the  right  accrued.  Kendall  v.  United  States, 
107  U.  S.  126,  2  Sup.  Ct.  277,  27  L.  Ed.  437.  Each  item  of  service 
rendered  by  Walker  prior  to  the  8th  day  of  April,  1892,  is  clearly 
barred. 

In  seeking  the  principle  which  must  control  the  fate  of  the  coun- 
terclaim, it  is  important  to  bear  in  mind  the  law  and  the  facts  of  the 
particular  transaction  out  of  which  that  claim  arose,  and  the  time 
and  circumstances  under  which  it  is  brought  forward.  The  law 
did  not  contemplate  that  the  marshal  could  discharge  his  important 
duties  without  help,  and  therefore  created  the  office  of  deputy  mar- 
shal. It  did  not  contemplate  that  either  of  these  officers  should 
perform  public  services  without  remuneration,  and  consequently 
made  proper  provision  therefor.  At  the  time  of  the  transactions 
here  involved  that  remuneration  did  not  take  the  form  of  a  salary, 
but  consisted  of  a  fee  or  allowance  for  each  service  in  the  marshal's 
settlements  at  stated  periods  with  the  Treasury  Department.  In 
the  matter  of  his  compensation,  the  deputy  marshal,  although  a 
public  officer  performing  public  services,  occupied  the  anomalous 
position  of  a  stranger  to  the  government.  Douglas  v.  Wallace,  161 
U.  S.  349,  16  Sup.  Ct.  486,  40  L.  Ed.  727.  Nevertheless  the  law 
bound  the  marshal  to  include  the  fees  earned  by  his  deputies  in  his 
accounts,  and  to  collect  them  from  the  government,  in  order  that  he 
might  not  retain  more  than  the  maximum  compensation  allowed  by 
law,  and  that  he  might  have  a  fund  out  of  which  to  pay  his  deputies 
for  their  services.  It  has  always  been  the  rule  that  the  marshal 
shall  collect  such  fees,  and  pay  over  to  his  deputies  their  propor- 
tion.   The  agreed  facts  do  not  disclose  whether  Walker's  deputies 
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bound  themselves  in  any  way  to  repay  to  him  the  portion  paid  over 
to  them,  if  the  government,  after  allowing  and  paying  these  fees  to 
the  marshal,  should  seek  to  recover  them  from  him;  and  it  is  un- 
necessary, therefore,  to  inquire  whether  in  the  absence  of  such  a 
contract  he  could,  under  any  circumstances,  recover  what  he  had 
paid  them,  through  mistake  of  law,  for  services  rendered  by  them. 
We  may  assume  that,  as  between  them,  he  bears  the  loss.  In  the 
discharge  of  his  legal  and  moral  duty,  Walker  prepared  and  ren- 
dered his  accounts,  including  therein  these  particular  fees,  during 
each  year  of  his  incumbency  of  the  office.  He  made  no  conceal- 
ment or  misstatement,  and  there  was  no  fraud.  Every  one  acted 
honestly  and  in  good  faith,  relying  on  a  long,  and  during  the  time 
these  payments  were  made  an  unbroken,  practice  of  the  government 
to  allow  and  pay  for  these  particular  services.  The  court  to  which 
the  accounts  were  presented  approved  them,  and  the  proper  officials 
of  the  Treasury  Department  allowed  them,  and  Walker  collected 
the  money  from  the  government,  and  paid  three-fourths  of  the 
amount  of  these  fees  to  his  deputies  from  time  to  time  as  he  made 
settlements,  and  retained  the  balance,  as  was  his  duty  to  do,  under 
the  law  as  then  construed  by  every  department  of  the  government 
which  had  acted  or  spoken  on  the  subject  The  government  knew, 
when  the  money  was  paid  to  Walker,  that  the  greater  part  of  it 
would  be  immediately  paid  out  to  others,  who  in  fact,  whatever  may 
be  the  legal  theory,  had  rendered  services  to  the  government,  to 
pay  for  which  this  very  money  was  paid  to  him.  The  government 
repeatedly  and  uniformly  paid  these  fees  in  a  consecutive  course  of 
dealings  with  him  for  four  years,  and  then,  after  a  delay  of  five  years 
after  Walker's  retirement  from  office,  for  the  first  time  makes 
known  its  intention  to  correct  what  was  at  least  a  common  error 
by  ripping  up  all  these  settlements  and  compelling  him  to  refund 
the  money.  It  knew  full  well  that  every  day's  delay  in  making 
known  to  Walker  its  changed  attitude  would  add  to  his  difficulty 
in  saving  himself  harmless,  if,  indeed,  it  was  ever  in  his  power  after 
paying  over  the  money  to  his  deputies.  If  a  like  transaction  had 
occurred  between  Walker  and  anybody  else,  he  could  successfully 
reply,  when  sued  to  recover  the  money : 

"You  are  estopped.  You  knew  that  In  tbe  course  of  our  business  dealings 
we  had  repeated  settlements,  In  which  I  dealt  with  you.  not  only  for  mvself. 
Imt  for  third  persons  to  whom  I  was  under  obligation  to  pay  for  services  which 
you  recognized  were  for  your  benefit,  and  that  out  of  the  money  you  paid  me, 
and  on  the  faith  of  your  acts,  I  was  constantly  paying  over  a  part  of  it  to 
these  third  persons.  I  rendered  you  fair  and  honest  statements.  You  had  my 
accounts  examined  by  your  representative,  and  we  had  settlements,  to  which 
we  both  then  agreed,  and  on  which  you  paid  the  balances  in  my  favor.  I 
accepted  these  settlements  as  finalities.  It  is  now  too  late  for  you  to  reverse 
your  attitude  towards  me  as  to  those  past  and  settled  transactiona." 

After  much  deliberation,  the  court  has  reached  the  conclusion, 
whatever  may  be  the  general  rule,  that  under  the  facts  of  this  case 
the  United  States  stands,  as  to  its  counterclaim,  upon  no  better 
footing  than  would  the  private  citizen,  thoug:h  doubtless  it  may  re- 
cover money  paid  under  mistake  of  law  by  its  officers.  It  is  con- 
ceded that  the  money  the  government  now  seeks  to  recover  by  its 
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counterclaim  was  illegally  paid  out,  that  the  United  States  cannot 
be  defeated  or  barred  of  its  rights  by  the  mere  laches  of  its  agents, 
that  it  cannot  be  estopped  by  the  unauthorized  acts  of  its  account- 
ing officers,  that  it  is  not  subject  to  the  statute  of  limitations,  and 
that  the  unauthorized  acts  of  his  agents  never  bind  the  sovereign.  It 
is,  however,  equally  true,  when  the  sovereign  becomes  an  actor  in  a 
court  of  justice,  especially  in  an  action  which  proceeds  on  equitable 
principles,  that  his  rights  must  be  determined  upon  those  fixed  prin- 
ciples of  justice  which  govern  between  man  and  man  in  like  situa- 
tion, and  that  the  sovereign  will  be  bound,  as  an  individual  would 
be,  by  his  own  acts,  or  by  (what  is  the  same  thing)  acts  of  his 
agents  lawfully  done  within  the  purview  of  the  authority  he  com- 
mits to  them. 

United  States  v.  Arredondo,  6  Pet.  712,  8  L.  Ed.  647,  was  a  suit, 
under  an  act  by  which  the  United  States  consented  to  be  sued,  to 
-determine  whether  certain  lands  in  Florida  were  private  property, 
or  passed  to  the  government  by  the  cession  from  the  King  of  Spain. 
The  Supreme  Court  said : 

**B7  consenting  to  be  sued,  and  submitting  the  decision  to  Judicial  action, 
they  have  considered  it  as  a  purely  Judicial  question,  which  we  are  now  bound 
to  decide  as  between  man  and  man  on  the  same  subject-matter.'* 

When  the  sovereign  sues,  he  brings  with  him  no  privileges  which 
exempt  him  from  the  common  fare  of  suitors.  King  of  Spain  v. 
Hullett,  1  Clark  &  F.  333;  Rothschilds  v.  Queen  of  Portugal,  1 
Young  &  C.  594.  In  the  latter  case,  a  question  arose  as  to  the 
right  of  the  Rothschilds  to  retain  interest  out  of  a  fund  in  their 
h^ds  against  the  Queen.    Baron  Alderson  said : 

•*Now,  If  the  conduct  of  her  most  faithful  majesty,  through  her  lawfully 
authorized  agents,  was  such  as  to  induce  the  RoUischllds  as  reasonable  men 
to  suppose  that  by  such  delay  they  were  acting  in  conformity  to  her  majesty's 
wishes,  they  would  Justly  be  entitled  to  charge  her  with  that  interest" 

In  The  Newbattle,  10  Ct.  App.  Prob.  Div.  L.  R.  33,  the  owners  of 
the  Marie  Louise  asked  that  the  Belgian  government,  which  had 
instituted  proceedings  in  admiralty  to  recover  damages  for  a  col- 
lision with  one  of  its  ships,  be  required  to  give  security  for  the  pay- 
ment of  damages  to  the  defendants,  who  brought  a  counterclaim. 
The  order  was  granted,  and  affirmed  on  appeal.  Brett,  Master  of 
the  Rolls,  said : 

"If  a  sovereign  prince  Invokes  the  Jurisdiction  of  the  court  as  a  plaintiff,  the 
court  can  make  all  proper  orders  against  him.  The  court  has  never  hesitated 
to  exercii$e  its  powers  against  a  foreign  government  to  that  extent" 

Cotton,  L.  J.,  said : 

•*Wh«i  a  government  comes  in  as  a  suitor,  It  submits  to  the  Jurisdiction  of 
the  court  and  to  all  orders  that  may  be  properly  made.  Regard  must,  of  course, 
be  had  to  the  fact  that  in  this  case  the  King  of  the  Belgians  is  a  sovereign 
prince,  but  the  order,  nevertheless.  Is  a  proper  one.  It  is  a  reasonable  principle 
that  a  plaintiff,  whose  ship  cannot  be  seized,  and  against  whom  a  cross-action 
has  been  brought,  put  the  defendant  in  the  position  as  if  he  (the  defendant) 
were  a  plaintiff  in  an  original  action  against  a  defendant  whose  ship  could  be 
arrested  as  security." 

The  Supreme  Court  of  the  United  States  upholds  the  rights  of  its 
citizens  against  its  own  government,  when  it  enters  its  courts 
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against  them,  quite  as  far  as  the  courts  of  England  go  in  enforcing^ 
the  rights  of  English  subjects  in  suits  against  them  by  foreign 
princes.  Indeed,  it  would  seem  it  has  gone  a  little  further.  There 
is  no  statute  which  authorizes  the  courts  of  the  United  States  to 
seize  property  of  the  United  States  or  to  enforce  liens  thereon ;  yet, 
in  The  Davis,  10  Wall.  17,  19  L.  Ed.  875,  property  of  the  United 
States  on  board  of  a  vessel,which  was  seized  by  the  marshal  before 
it  came  into  the  actual  possession  of  any  officer  of  the  United  States, 
was  subjected  to  a  lien  for  salvage,  against  the  objection  of  the 
United  States.    The  Supreme  Court  said : 

*'The  United  Statea,  without  any  yiolation  of  law  by  the  marabal,  was  re- 
duced to  the  necessity  of  becoming  claimant  and  actor,  to  assert  her  daims  to 
the  cotton.  Under  tlie  drcnmstances,  we  think  it  was  the  dnty  of  the  court 
to  enforce  the  lien  of  the  libelants  for  salvage  before  it  restored  the  cotton 
to  the  officers  of  the  goyemment" 

A  like  doctrine,  upon  like  reasons,  was  applied  in  The  Siren,  7" 
Wall.  169, 19  L.  Ed.  129. 

The  underlying  principle  of  all  the  decisions  is  that,  when  the 
sovereign  comes  into  court  to  assert  a  pecuniary  demand  against 
the  citizen  the  court  has  authority,  and  is  under  duty,  to  withhold 
relief  to  the  sovereign,  except  upon  terms  which  do  justice  to  the 
citizen  or  subject,  as  determined  by  the  jurisprudence  of  the  forum 
in  like  subject-matter  between  man  and  man.    The  acts  or  omis- 
sions of  its  officers,  if  they  be  authorized  to  bind  the  United  States 
or  to  shape  its  course  of  conduct  as  to  a  particular  transaction,  and 
they  have  acted  within  the  purview  of  their  authority,  may  in  a 
proper  case  work  an  estoppel  against  the  government.     Lindscy 
V.  Hawes,  2  Black,  660,  17  L.  Ed.  265;  Davis  v.  Gray,  16  Wall.  203, 
21  L.  Ed.  447;  U.  S.  v.  Bank  of  Metropolis,  16  Pet  392,  10  L.  Ed. 
774;    Sinking  Fund  Cases,  99  U.  S.  719,  25  L.  Ed.  496;    U.  S.  v. 
Barker,  12  Wheat  659,  6  L.  Ed.  728 ;  Cooke  v.  U.  S.,  91  U.  S.  398,. 
23  L.  Ed.  237;   Duval  v.  U.  S.,  25  Ct  CI.  60;   Hartson  v.  U.  S.,  21 
Ct.  CI.  466.    The  principle  that  the  sovereign  is  bound  by  his  own 
acts,  and  those  of  his  lawfully  authorized  agents  within  the  purview 
of  tiieir  authority,  is  a  wholesome  one,  and  requires  the  courts  to- 
visit  an  estoppel  upon  the  sovereign  in  a  proper  case,  where  he  in- 
vokes judicial  action.    While  the  application  of  the  doctrine  is  at- 
tended with  difficulty  under  our  institutions,  where  sovereignty  of 
the  United  States  does  not  reside  in  any  one  person  or  collection 
of  persons,  that  difficulty  is  no  reason  for  rejecting  the  operation  of 
the  principle,  if  the  facts  of  the  particular  case  will  admit  of  its- 
application. 

After  Walker  went  out  of  office  and  settled  his  accounts,  the 
relation  between  him  and  the  government  was  no  longer  that  of 
subordinate  and  sovereign  in  the  administration  of  a  fimction  of 
government.  Thereafter,  they  occupied  the  status  of  creditor  and 
debtor,  and  that  status  was  such  that  he  could  not  be  made  to  an- 
swer, except  by  reopening  repeated  and  closed  settlements.  This^ 
creditor  owed  this  debtor  the  same  duty,  not  to  prejudice  him  by 
delay  in  making  known  his  purpose  to  go  behind  the  settlements 
and  recover  money  paid  under  them,  that  a  private  person  would 
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-under  similar  circumstances.  The  attention  of  the  government  was 
<alled  to  the  fact  that  these  payments  were  being  made  in  Tanner's 
suit  in  the  Court  of  Claims  m  1891,  in  which  it  was  cast.  The 
United  States  certainly  knew  the  facts  in  1893,  when  the  Supreme 
Court  reversed  the  decision  of  the  Court  of  Claims.  It  waited  five 
years  after  Walker  went  out  of  office  before  it  manifested  any  dis- 
satisfaction. It  must  be  kept  in  mind  that  this  is  not  a  mere  case 
■of  debtor  and  creditor,  and  mere  delay  on  the  part  of  the  govern- 
ment to  sue  the  debtor.  If  that  were  the  whole  case,  the  princi- 
ple that  the  government  is  not  bound  by  the  laches  of  its  agent 
would  be  fatal  to  the  debtor's  right  to  complain.  Here  there  is 
much  more.  By  formal  and  executed  settlements  the  defendant 
•occupies  the  status  toward  the  government  of  a  creditor  whose 
debt  had  been  paid,  and  the  government  occupies  the  relation  to  him 
of  a  debtor  who  had  discharged  its  obligation.  The  relation  of 
debtor  and  creditor  cannot  be  revived,  except  by  a  changed  status 
between  the  parties.  The  government,  in  order  to  succeed,  must 
be  entitled  to  change  its  status  to  Walker,  and  Walker's  status  to  it. 
This  can  be  effected  only  by  reopening  and  vacating  the  executed 
settlements.  Some  affirmative  act  is  necessary  on  the  part  of  the 
government  to  effect  that  changed  status.  Whenever  an  afl&rmative 
act  is  necessary  on  behalf  of  the  United  States  to  effect  or  enforce 
a  pecuniary  right  against  an  individual,  the  officer  or  department 
whose  duty  it  is  to  do  that  act  represents  the  United  States  as  to 
that  matter,  and  it  is  bound  by  his  action  or  nonaction.  United 
States  v.  Barker,  12  Wheat.  559,  6  L.  Ed.  728;  United  States  v. 
Bank,  16  Pet.  377, 10  L.  Ed.  774. 

The  reopening  of  closed  and  executed  settlements  involves  mat- 
ters of  discretion  and  judgment,  and  may  jeopardize  pecuniary  in- 
terests of  the  government.  Such  questions  are  governmental  or 
political  in  a  sense,  and  are  primarily  committed  to  the  executive 
•departments.  The  laws  of  the  United  States  certainly  authorize 
some  of  its  executive  departments  to  determine  its  policy  as  to  the 
reopeninj?:  of  executed  settlements,  and  put  upon  them  the  duty  to 
determine  whether  it  is  to  the  interest  of  the  United  States  to  change 
its  status  as  to  them.  If  the  department  to  which  is  committed  the 
duty  to  determine  whether  the  government  will  reopen  a  closed  and 
executed  settlement,  and  thus  to  treat  as  a  debtor  one  whom  it 
has  heretofore  treated  as  a  paid  creditor,  delays  or  postpones  its 
decision  to  reopen  such  matter  until  it  cannot  be  done  without 
prejudice  and  injury  to  one  who,  believing  himself  a  creditor,  and 
whom  the  United  States  has  treated  as  such,  in  reliance  upon  these 
settlements  has  gone  on  paying  out  money  to  people  for  whom  he 
really  collected  it  from  the  government,  it  would  seem,  on  principle, 
that  such  delay  in  deciding  or  moving  under  such  circumstances,  by 
such  a  representative  of  the  United  States,  would  estop  it.  This 
is  something  very  different  from  the  mere  negligence  or  failure  to 
act,  which  is  only  the  laches  of  an  agent,  for  which  the  United  States 
is  not  responsible.  It  is  not  laches  in  any  sense.  It  involves  no 
element  of  failure  to  discharge  or  unauthorized  discharge  of  duty. 
■On  the  contrary,  it  is  the  taking  of  a  position  on  behalf  of  the  gov- 
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ernmcnt  by  lawfully  deciding  a  matter  which  the  sovereign  com- 
mits to  the  determination  of  that  agent.  That  determination,  of 
course,  has  no  element  of  res  adjudicata,  and  therefore  may  be 
changed  by  the  government  at  will ;  but,  as  long  as  the  status  made 
by  the  executed  settlement  and  the  failure  to  reopen  it  exists  and 
remains  in  force,  it  is  the  status  or  act  of  the  United  States.  If 
there  be  delay  in  changing  this  status  to  the  prejudice  of  the  party 
who  settled  with  the  government,  it  is  the  delay  of  the  United  States. 
It  is  not  necessary,  however,  to  rest  the  disposition  of  the  counter- 
claim, on  that  ground. 

On  the  faith  of  the  action  of  the  government  officials.  Walker 
has  paid  over,  from  time  to  time  through  a  series  of  years,  without 
notice  of  objection  from  any  quarter,  a  large  part  of  the  money  to 
third  persons  for  services  by  them  rendered  to  the  government,, 
and  in  whose  behalf  it  was  his  duty  to  present  the  account  to  the 
government.  He  has  now  no  recourse  against  those  third  persons. 
The  money,  it  turns  out,  was  illegally  paid  to  him.  The  fact  has 
been  known  to  the  United  States  for  years.  The  United  States 
has  remained  inactive  for  years.  It  is  the  United  States  which  now 
sues.  It  is  the  United  States  which  seeks  to  put  Walker  at  a  disad- 
vantage by  avoiding  his  just  claims  by  the  statute  of  limitations, 
and  yet  to  compel  him  to  pay  money  it  knew,  at  the  time  it  paid 
it  to  him,  he  would  almost  immediately  pay  out  to  third  persons 
for  services  they  had  rendered  to  the  UViited  States,  being  induced 
thereto  by  the  usage  and  acts  of  the  officers  of  the  United  States  in 
time  and  again  acknowledging  and  paying  him  such  claims.  Cer- 
tainly, if  no  other  department  of  the  government  could  take  an  atti- 
tude which  could  bind  the  United  States,  Congress,  which  rep- 
resents its  sovereignty  as  to  such  matters,  could  pursue  a  course  of 
conduct  with  reference  to  it,  which  would  be  that  of  the  United 
States,  and  bind  it.  The  history  of  its  legislation,  and  its  entire 
attitude,  show  that  Con.e:ress,  at  tbe  time  these  payments  were 
made,  considered  them  lawful,  and  did  not  disapprove  them.  Con- 
gress enacted  the  law  by  which  deputy  marshals  performed  services 
for  the  United  States  in  the  name  of  the  marshal.  Congress  knew 
that  the  deputy  marshals  were  compensated  for  their  services  by  a 
portion  of  the  fees  earned  by  them,  and  that  its  auditing  officers 
had  for  years  allowed  and  paid  the  fees  here  in  dispute.  Congress, 
with  knowledge  that  the  United  States  was  allowing  and  paying 
these  claims,  and  that  the  marshals  in  turn  were  constantly  collect- 
ing and  paying  them  over  to  deputy  marshals,  appropriated  money^ 
year  after  year,  to  pay  the  expenses  of  the  courts,  which  it  knew 
were  made  up  in  part  in  payment  of  these  very  fees.  There  was 
nothing  to  put  even  the  most  prudent  man  on  inquiry,  or  to  suggest 
that  the  claims  were  improper  or  illegal,  or  that  the  government 
would  retrace  its  steps  and  at  some  future  time  seek  to  hold  Walker 
accountable  for  receiving  and  paying  out  money,  which  all  of  its 
departments,  time  after  time,  admitted  was  due  to  him,  and  as  ta 
which,  whatever  may  have  been  his  technical  relations,  he  was  in 
fact  and  in  morals  only  a  conduit  to  pass  the  money  to  the  persons 
to  whom  it  belonged.    It  is  not  money  which  the  government  ex 
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aequo  et  bono  is  entitled  to  recover  from  him.  Whether  or  not  the 
payments,  at  the  time  they  were  made  to  Walker,  were  in  fact  au- 
thorized by  the  existing  statutes  is  not  now  material.  They  are 
transactions  which  have  been  executed  and  closed,  and  Congress, 
the  legislative  power,  which  could  treat  them  as  legal  at  that  time, 
and  thereby  make  them  legal,  did  treat  them  as  legal  at  that  time. 
In  United  States  v.  McDaniel,  7  Pet.  15,  8  L.  Ed.  687,  it  is  said : 

"Usages  have  been  established  in  every  department  of  the  goyemment,  wliich 
have  become  a  kind  of  common  law  and  regulate  the  rights  and  duties  of  those 
who  act  within  their  respective  limits,  and  no  change  of  such  usages  can  have 
a  retro^ective  effect,  but  must  be  limited  to  the  future.  A  usage  cannot 
alter  the  law,  but  is  evidence  of  the  construction  given  to  it,  and  must  be  con- 
sidered as  binding  on  past  transactions." 

While  this  language,  in  view  of  the  case  before  the  court  and  sub- 
sequent decisions,  cannot  be  construed  as  a  declaration  that  money 
paid  out  without  legal  authority  in  transactions  which  have  been 
settled  and  closed,  and  in  accordance  with  the  usages  of  the  govern- 
ment, cannot  afterwards  be  recovered,  it  is  most  convincing  to  show 
that  the  reopening  of  a  settled  and  closed  account,  when  it  would 
result  in  hardship  and  injustice,  may  be  prevented,  if  the  facts  and 
circumstances  give  rise  to  the  principle  of  estoppel. 

If  this  action  of  Congress,  the  usages  of  the  executive  depart- 
ments, and  the  approval  of  the  courts  upholding  the  validity  of  these 
payments  during  the  whole  period  of  the  repeated  settlements  with 
Walker,  did  not  then  represent  the  attitude  of  the  sovereign  as  to 
this  matter,  and  do  not  now  estop  the  United  States  from  recover- 
ing money  honestly  received  by  Walker  and  paid  out  by  him,  in 
reliance  upon  its  attitude,  to  third  persons  to  whom  the  government 
expected  it  to  be  paid,  and  against  whom  he  has  now  no  redress,  it 
is  difScult  to  conceive  of  any  case  where  the  sovereign  may  not 
make  his  courts  the  mere  instruments  of  his  will  to  amerce  his  own 
citizens  for  pursuing  a  line  of  conduct  which  was  the  natural  and  in- 
evitable result  of  the  sovereign's  long  and  deliberate  course  of  deal- 
ing with  them.  The  sovereign  has  no  preroo:ative  to  compel  his 
courts  to  depart  from  the  fixed  principles  of  justice  when  he  enters 
their  portals  to  adjust  his  business  transactions  with  his  own  citizens. 

It  must  be  admitted  that  the  estoppel  as  to  the  portion  of  these 
fees  which  was  retained  is  not  as  strong  as  that  relating  to  the  por- 
tion which  Walker  paid  out.  It  would  seem,  however,  that  the 
United  States  should  not  now  be  permitted  to  recover  that  portion 
any  more  than  the  other.  These  payments,  when  made,  were 
treated  by  G>ngress  as  valid,  as  we  have  seen  above,  and  the  set- 
tlements were  closed  and  executed  before  Walker  went  out  of  office, 
and  he  accepted  them  as  finalities.  The  evidence  does  not  enable 
the  court  to  determine  whether,  if  this  portion  of  the  fees  be  re- 
funded by  Walker,  he  may  not  be  correspondingly  prejudiced  as  to 
his  compensation  as  marshal  in  some  of  the  years  he  was  in  office. 
The  amount  was  calculated  in  tiie  sums  which  made  up  the  max- 
imum compensation  he  was  entitled  to  retain  during  each  of  those 
four  years.  If  the  amount  be  now  taken  from  him,  he  cannot  re- 
coup his  lossi  as  he  could  at  the  time,  by  retaining  a  corresponding 
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amount  of  other  fees  earned  in  those  years.  The  only  evidence  be- 
fore the  court  is  that  owing  to  disallowances  including  pay- 
ments about  the  Mobile  &  Girard  Railroad,  Walker's  aggregate 
compensation  for  the  whole  term  of  nearly  four  years  was  |i550 
less  per  annum  than  the  maximum  allowed  him  by  law  each  year. 
This  does  not  prove  that  in  some  of  these  years  he  did  not  account 
to  the  government  for  more  than  $6,000  of  fees ;  the  portions  here 
involved  being  included  in  that  amount.  It  would  seem  the  burden 
is  on  the  government,  in  such  a  transaction  as  that  now  before  the 
court,  to  show  that  the  accounts  could  be  reopened  to  the  extent  it 
asks  without  doing  injustice  in  this  particular  to  Walker.  Besides,  if 
the  court  correctly  apprehends  the  principle  which  controlled  the 
government's  counterclaim  in  Badeau's  Case,  130  U.  S.  439,  9  Sup. 
Ct  579,  32  L.  Ed.  997,  it  is  impossible  to  distinguish  this  matter 
from  that 

In  Johnson  v.  United  States,  124  U.  S.  254,  8  Sup.  Ct.  446,  31  L. 
Ed.  389,  the  Supreme  G>urt  said : 

''It  would  be  an  exceedingly  daDgerous  doctrine  that  settled  accounts,  where 
the  United  States  hay^  acted  on  the  settlement  and  paid  the  balance  found 
dae  on  the  basis  of  that  settlement,  could  be  opened  or  set  aside  merely  be- 
cause some  of  the  prescribed  steps  in  the  accounting,  which  it  was  the  duty 
of  the  head  of  the  department  to  see  had  been  taken,  had  been  in  fact  omitted* 
or  if  they  could  be  opened  and  set  aside  on  account  of  technical  irregularities 
in  the  allowance  of  expenses  years  afterwards,  when  the  remedy  of  the  party 
a^inst  the  United  States  is  barred  by  the  statute  of  limitations,  and  the  rem- 
edies of  the  United  States  on  the  other  side  are  intact,  owing  to  its  not  being 
subject  to  any  act  of  limitations." 

While  that  is  not  exactly  this  case,  this  observation  of  the  court 
illustrates  the  danger  of  the  doctrine  which  the  government  pushes 
in  this  case.  Here,  owing  to  the  statute  of  limitations,  the  govern- 
ment has  avoided  just  claims  of  Walker  which  exceed  the  demand 
involved  in  the  counterclaim.  To  allow  the  government  under 
such  circumstances  to  kill  his  claims  with  the  bar  of  the  statute, 
and  then  to  take  advantage  of  its  sovereign  character  to  recover 
money  from  Walker,  who  received  and  paid  out  the  money  in  good 
faith,  and  who  cannot  protect  himself  by  the  statute  of  limitations, 
would  be  manifestly  most  unjust.  Walker's  conduct  does  not  bring 
him  within  the  principle  of  McElrath  v.  United  States,  102  U.  S.  441, 
26  L.  Ed.  189.  He,  unlike  McElrath,  accepted  the  final  settlements 
made  with  the  auditing  department  in  full  of  the  accounts  then 
presented,  and  did  not  commence  suit  against  the  government  to 
avoid  its  ruling  as  to  any  matters  involved  in  those  settled  accounts. 
His  attitude  does  not,  as  did  that  of  the  plaintiff  in  McElrath's  Case, 
^'invite  the  court  to  go  behind  the  settlement."  The  result  is  that  all 
the  claims  of  Walker  accruing  prior  to  the  8th  of  April,  1892,  must 
be  rejected,  and  those  accruing  after  that  date  must  be  allowed; 
and  the  counterclaim  of  the  government  must  be  disallowed. 

This  opinion  will  be  filed  in  the  case  as  the  statute  requires,  and 
the  clerk  will  enter  upon  the  minutes  the  following  findings  of  fact 
and  conclusions  of  law,  and  the  judgment  of  the  court  thereon: 

Came  the  petitioner  by  his  attorneys,  also  came  the  United  States 
by  the  district  attorney,  and  the  cause  and  the  counterclaim  are 
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submitted  for  decision  upon  the  pleadings,  the  master's  report  filed 
herein  on  the  30th  of  June,  1905,  the  agreed  state  of  facts  on  file, 
and  the  admissions  of  the  parties  in  open  court* 

Finding  of  Facts. 

Thereupon  the  court  finds  the  facts  to  be  as  follows:  On  the 
8th  day  of  April,  1898,  Walker  brought  suit  against  the  United 
States  to  recover  the  sum  of  $2,268  upon  certain  disallowed  claims 
for  mileage,  fees,  and  expenses  claimed  to  be  due  him  between  Feb- 
ruary 14,  1890,  and  September  16,  1893.  These  various  claims  are 
itemized  and  set  forth  in  Exhibits  A  and  B  to  the  master's  report. 
Walker  was  duly  appointed  and  qualified  as  marshal  for  the  Middle 
district  of  Alabama  on  October  21,  1889,  and  continued  to  discharge 
the  duties  of  the  ofiice  until  June  30,  1893,  when  his  successor  qual- 
ified. During  that  period  he  had  various  settlements  with  the 
Treasury  Department  up  to  and  including  September  16,  1893. 
None  of  the  items  or  claims  embraced  in  his  suit  were  included  in 
any  of  Walker's  settlements  with  the  Treasury  Department,  but 
consist  entirely  of  items  omitted  from  his  accounts  on  those  set- 
tlements. On  the  vartous  settlements  made  with  him.  Walker  ac- 
cepted the  amounts  allowed  in  full  of  the  accounts  presented.  The 
petitioner,  by  himself  and  deputies,  actually  and  necessarily  per- 
formed each  and  all  the  services  set  forth  and  specified  in  Exhibit 
A  to  the  master's  report  at  the  instance  and  request  of  the  United 
States;  and  the  sums  charged  respectively  therefor  are  the  legal 
fees  and  charges  authorized  by  law,  which  Walker  is  entitled  to 
demand  and  receive  from  the  United  States  for  the  services,  which 
agg^regate  the  sum  of  $1,132.84  and  are  still  unpaid.  The  ac- 
count containing  the  items,  as  well  as  those  specified  in  Exhibit  B, 
was  properly  certified  and  presented  to  the  accounting  officers  of 
the  Treasury  Department,  and  disallowed  before  suit  brought.  The 
government's  counterclaim,  filed  in  this  court  July  2,  1899,  is  made 
up  of  amounts  paid  by  the  government  for  services  of  Walker  and 
his  deputies  in  and  about  421  warrants  of  commitment,  at  $2  each, 
on  the  various  dates  and  in  the  cases  specified  in  Exhibit  C,  amount- 
ing in  all  to  the  sum  of  $842,  which,  as  the  counterclaim  alleges,  were 
paid  to  him  "through  errors  and  misconstructions  of  law  by  the  oc- 
counting  officers  of  the  government."  These  items  went  into 
Walker's  regular  accounts,  and  were  included  in  his  settlements 
with  the  Treasury  Department,  and  the  amounts  thereof  were  paid 
over  to  him  from  time  to  time  as  he  made  his  various  settlements, 
up  to  and  including  September  16,  1893,  and  have  never  been  re- 
funded by  him.  The  services  for  which  claim  is  made  in  each  of 
these  cases  were  actually  rendered.  Exhibit  C  to  the  master's  re- 
port correctly  sets  forth  the  amount  paid  to  the  plaintiff  as  to  these 
commitment  warrants,  and  the  dates  and  cases  in  which  the  pay- 
ments were  made.  No  claim  is  made  by  Walker  in  his  suit  for  al- 
lowance for  commitment  warrants.  No  such  allowances  were  made 
or  paid  to  Walker,  after  March  6,  1893,  the  date  of  the  decision  in 
United  States  v.  Tanner,  147  U.  S.  661,  13  Sup.  Ct.  436,  37  L.  Ed. 
321,  wherein  it  was  held  that  such  payments  were  illegal.  Walker 
79  C.C.A.— 20 
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paid  three-fourths  of  the  amount  received  by  him  upon  these  com- 
mitment warrants  to  his  deputy  marshals  before  the  government 
filed  its  counterclaim;  and  at  that  time  all  remedy  of  Walker,  if 
he  ever  had  any,  to  recover  from  his  deputy  marshals  the  amount 
demanded  of  him  by  the  government  on  this  account,  was  barred 
by  the  statute  of  limitations.  No  demand  was  ever  made  up- 
on Walker  to  refund  these  commitment  fees,  or  dissatisfaction 
expressed  to  him  by  any  officer  of  the  government  as  to  their  al- 
lowance and  payment,  until  the  filing  of  the  government's  counter- 
claim. He  presented  and  was  allowed  these  claims  for  commitment 
warrants  in  good  faith,  believing  them  to  be  legal  under  the  long- 
continued  practice  of  the  accounting  officers  of  the  Treasury  De- 
partment Exhibits  A,  B,  and  C  to  the  master's  report  correctly 
state  the  dates,  services,  amounts,  and  case  in  which  the  various 
claims  were  made  for  services,  mileage,  and  expenses,  which  are  in- 
volved in  this  suit  and  counterclaim.  The  yearly  compensation 
received  by  Walker  during  any  one  year  of  his  term  of  office  is  not 
shown.  The  only  evidence  is  that  "Walker  did  not  receive  the  max- 
imum compensation  of  $6,000,  allowed  by  law  during  his  term  of 
office  from  1889  to  1893,  but  by  disallowances  and  payments  to  agents 
of  the  Mobile  &  Girard  Railroad  received  a  less  sum,  the  deficiency 
being  for  the  four  years  about  $2,200";  and  this  the  court  finds  to  be 
true. 

Conclusions  of  Law. 

1.  The  court  finds  as  a  matter  of  law  that  the  United  States  is 
estopped  and  precluded  from  maintaining  its  counterclaim,  amount- 
ing to  $842,  and  that  it  cannot  now  rightfully  demand  the  payment 
♦^>creof  from  the  petitioner. 

2.  That  the  petitioner's  admission  in  open  court  that  he  is  not  en- 
titled to  recover  of  the  United  States  the  claims  set  forth  in  Ex- 
hibit B  to  the  master's  report  is  correctly  made  in  point  of  law,  and 
that  as  a  matter  of  law  petitioner  is  not  entitled  to  recover  any  of 
the  claims  set  forth  in  Exhibit  B. 

3.  That  petitioner's  claims  set  forth  in  Exhibit  A,  more  partic- 
ularly specified  and  described  in  the  auditor's  certificates  mentioned 
therein,  to  wit,  Nos.  119,133,  120,807,  122,904,  125,880,  128,907,  131,- 
451,  133,292,  133,461,  135,282,  and  137,418,  are  barred  by  the  statute 
of  limitations  of  six  years. 

4.  That  the  claims  set  forth  in  Exhibit  A  to  the  master's  report^ 
and  more  particularly  specified  in  the  auditor's  certificates  con- 
tained therein,  to  wit,  Nos.  139,736,  142,073,  145,858,  and  149,120, 
amounting  in  the  aggregate  to  $217.86,  are  not  barred  by  the  stat- 
ute of  limitations,  but  constitute  a  valid  obligation  of  the  United 
States,  which  it  is  legally  bound  to  pay  the  petitioner. 

Judgment. 

Now,  in  consideration  of  the  premises,  it  Is  considered,  ordered, 
and  adjudged  by  the  court  as  follows:  (1)  That  the  counterclaim 
interposed  in  this  suit  by  the  United  States  be,  and  the  same  is, 
hereby  rejected  and  disallowed.  (2)  That  the  claims  of  the  peti- 
tioner set  forth  in  Exhibit  B  to  the  master's  report  be,  and  the 
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same  are,  hereby  disallowed  and  rejected.  (3)  That  all  the  claims 
preferred  by  petitioner  for  services  rendered  prior  to  April  8,  1892, 
and  which  are  particularly  specified  and  described  in  the  auditor's 
certificates  Nos.  119,133,  120,807,  122,904,  125,880,  128,907,  131,451, 
133,292,  133,461,  135,282,  and  137,418,  which  are  made  a  part  of  the 
master's  report  in  Exhibit  A,  are  barred  by  the  statute  of  limita- 
tions, and  the  same  are  hereby  rejected  and  disallowed.  (4)  That 
the  petitioner's  claims,  specifically  set  forth  and  described  in  the 
auditor's  certificates  Nos.  139,736,  142,073,  145,858,  and  149,120, 
amounting  in  the  aggregate  to  $217.86  principal,  are  not  barred  by 
the  statute  of  limitations,  and  constitute  a  valid  obligation  of  the 
United  States,  which  it  is  legally  bound  to  pay  to  the  petitioner. 
And  it  is  thereupon  further  ordered,  adjudged,  and  decreed  that  the 
said  B.  W.  Walker  do  have  and  recover  of  the  United  States  of 
America,  in  the  mode  provided  by  law,  the  sum  of  $217.86,  to- 
gether with  the  costs  of  this  suit  from  the  time  of  joining  issue 
upon  the  plaintiff's  right  to  recover,  which  are  now  allowed  and 
taxed  at  the  sum  of  $30 ;  the  same  being  the  amount  of  fees  paid  to 
the  clerk  of  the  court, 

W.  S.  Reese,  Jr.,  U.  S.  Atty.,  J.  Sternfeld,  Asst.  U.  S.  Atty.,  and 
E.  J.  Parsons,  U.  S.  Atty. 
W.  A.  Gunter,  for  defendant  in  error. 

Before   PARDEE   and   SHELBY,   Circuit  Judges,  and  MEEK, 
District  Judge. 

PER  CURIAM.    For  the  reasons  given  by  the  judge  in  the  court 
below,  the  judgment  of  the  Circuit  Court  is  affirmed. 


(14R  Fed.  581.) 

UNITED  STATES  v.  DONALDSON-SHULTZ  00. 

(Olrcuit  Court  of  Appeals,  Fourth  Circuit     November  8,  1006.) 

No.  659. 

Judgment— Res  Judicata— Acquittal  in  Criminal  Prosecution  as  Bab  to 
TO  Civil  Suit. 

The  acquittal  of  a  defendant  indicted  under  section  12  of  Act  March  3, 
1899,  30  Stat  1151  [U.  8.  Comp,  St  1901,  pp.  3541,  3542],  for  creating  an 
obstruction  in  a  navigable  stream,  in  violation  of  section  10  of  said  act 
is  not  a  bar  to  a  subsequent  suit  in  equity  brought  by  the  United  States 
under  the  same  section  against  the  same  defendant  to  compel  the  removal 
of  such  obstruction ;  the  issues  and  measure  of  proof  required  in  the  two 
proceedings  not  being  the  same.^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond. 
For  opinion  below,  see  142  Fed.  300. 

L.  L.  Lewis,  U.  S.  Atty. 

H.  I.  Lewis  and  Isaac  Diggs,  for  appellee. 

1  See  note  at  end  of  case. 
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Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge. 

BOYD,  District  Judge.  An  act  making  appropriations  for  the  con- 
struction, repair,  and  preservation  of  certain  public  works  on  rivers  and 
harbors  and  for  other  purposes.  Approved  March  3,  1899.  30  Stat. 
1121. 

Sections  10  and  12  of  the  said  act  (30  Stat  1151  [U.  S.  Comp.  St. 
1901,  pp.  3641,  3542])  are  as  follows: 

^Sec.  10.  That  the  creation  of  any  obstmctJon  not  affirmatiTely  authorised 
by  Oongrefifl,  to  the  navigable  capacity  of  any  of  the  waters  of  the  United 
States  is  hereby  prohibited;  and  it  shaU  not  be  lawful  to  build  or  com- 
meaoe  the  building  of  any  wharf,  pi^,  dolphin,  boom,  weir,  breakwater, 
bulkhead,  jetty  or  other  structures  in  any  port,  roadstead,  haven,  harbor, 
canal,  navigable  river,  or  other  water  of  the  United  States,  outside  established 
harbor  lines,  or  where  no  harbor  lines  have  been  established,  except  on  plans 
recommended  by  the  chief  of  engineers  and  authorized  by  the  Secretary  of 
War ;  and  it  shaU  not  be  lawful  to  excavate  or  fill,  or  in  any  manner  to  alter 
or  modify  the  course,  location,  condition,  or  capacity  of  any  port,  roadstead, 
baven,  harbor,  canal,  lake,  harbor  of  refuge,  or  inclosure  within  the  limits  of 
any  breakwater,  or  of  the  channel  of  any  navigable  water  of  the  United  Stat^ 
onless  the  work  has  been  recommended  by  the  chief  of  engineers  and  author- 
ised by  the  Secretary  of  War  prior  to  beginning  the  same." 

**Sec.  12.  That  every  person  and  every  corporation  that  shall  violate  any  of 
the  provisions  of  sections  nine,  t^i  and  eleven  of  this  act,  or  any  rule  or  regu- 
lation made  by  the  Secretary  of  War  in  pursuance  of  the  provisions  of  the 
said  section  fourteen,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  not  exceeding  twenty-five  hundred 
dollars  nor  less  than  five  hundred  dollars,  or  by  imprisonment  (in  the  case  of 
a  natural  person)  not  exceeding  one  year,  or  by  both  such  punishments,  in 
the  discretion  of  the  court  And  further  the  removal  of  any  structures  or  parts 
of  structures  erected  in  violation  of  the  provisions  of  the  said  sections  may  be 
enforced  by  the  injunction  of  any  circuit  court  exercising  Jurisdiction  In  any 
district  in  which  such  structures  may  exist,  and  proper  proceedings  to  this 
end  may  be  instituted  under  the  direction  of  the  Attorney-General  of  the 
United  States.** 

In  January,  1905,  the  Donaldson-Shultz  Company,  the  appellee  in 
this  case,  was  indicted  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Virgfinia  for  violation  of  section  10  of  this  act ;  the 
charge  in  the  indictment  being,  substantially,  that  the  said  company,  be- 
ing a  corporation  under  the  laws  of  the  state  of  Virginia,  had,  on  the  1st 
day  of  October,  1902,  unlawfully  built  in  Urbanna  creek,  a  navigable 
water  of  the  United  States,  at  a  point  in  the  said  creek  where  no  harbor 
lines  had  been  established,  to  wit,  at  Urbanna,  in  the  said  district,  a  cer- 
tain wharf,  a  wooden  structure,  175  feet  long  and  20  feet  wide,  and  that 
the  same  was  built  by  the  Donaldson-Shultz  Company  on  plans  not  rec- 
ommended by  the  chief  engineer  of  the  United  States  army  or  au- 
thorized by  the  Secretary  of  War,  etc.  And,  further,  that  the  said 
company,  on  the  said  day,  did  unlawfully  create  an  obstruction  to  the 
navigable  capacity  of  said  Urbanna  creek,  a  navigable  water  of  the 
United  States,  at  Urbanna,  in  the  said  district,  by  building  a  large 
wooden  structure,  etc.,  extending  from  the  left-hand  shore  out  into 
the  channel  limits  of  the  said  creek  a  distance  of  10  feet,  thereby  caus- 
ing an  obstruction  to  the  navigation  of  said  creek,  such  obstruction 
being  created  by  the  said  company  without  any  authority  so  to  do  by 
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the  Congress  of  the  United  States,  etc.  On  the  16th  of  January,  1906,. 
the  said  company  was  tried  upon  this  indictment  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Virginia,  at  Richmond, 
upon  the  plea  of  not  guilty,  and  the  jury,  which  was  sworn  and  im- 
paneled in  the  case,  rendered  a  verdict  of  not  guilty.  Whereupon, 
the  said  company  was  discharged.  Thereafter,  on  the  31st  of  March, 
1905,  the  United  States  Attorney  for  the  Eastern  District  of  Virginia, 
by  direction  of  the  Attorney  General  of  the  United  States,  brought  a 
bill  of  complaint  in  the  Circuit  Court  of  the  United  States  for  the  said 
district  against  the  Donaldson-Shultz  Company,  setting  forth  the  same 
facts,  in  substance,  as  those  constituting  the  averments  in  the  indict- 
ment upon  which  the  company  had  been  tried  and  acquitted.  The  bill 
further  alleged  that  the  said  defendant  corporation,  although  often  re- 
quested so  to  do,  had  not  removed  the  said  wharf  from  the  waters 
aforesaid,  and  particularly  had  not  removed  the  same  from  the  channel 
limits  of  the  said  creek,  and  that  the  existence  of  the  said  wharf  was 
a  serious  and  permanent  obstruction  to  the  navigation  of  the  said 
Urbanna  creek  at  the  point  aforesaid.  The  prayer  of  the  complainant 
was  for  writ  of  mandatory  injunction,  requiring  and  compelling  the 
Donaldson-Shultz  Company,  its  officers,  agents,  and  employes  to  re- 
move the  said  wharf  and  obstruction  from  the  said  Urbanna  creek,  or 
at  least  to  the  extent  that  the  same  constitutes  an  obstruction  to  the 
navigation  in  the  said  creek.  The  company  appeared  in  response  to 
the  service  of  the  writ  of  subpoena,  and  on  June  3,  1906,  filed  to  the 
bill  of  complaint  a  plea  of  res  judicata,  as  follows: 

"In  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 

Virginia. 

*The  United  States  of  America  v.  The  Donaldson-Schultz  Company,, 
a  Corporation.    In  Equity. 

"And  the  said  defendant  comes  and  says  that  the  said  plaintiff  heretofore^ 
to  wit,  on  the  5th  day  of  January,  1904,  in  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Virginia,  held  at  Alexandria,  Virginia,  Im- 
pleaded the  said  defendant  and  indicted  it,  in  a  certain  criminal  Indictment 
containing  three  counts  for  ylolatlng  the  yery  same  statute  and  not  performing 
and  doing  the  very  same  things,  and  each  and  every  of  them  in  the  plaintiff's 
hill  in  equity  here  mentioned,  and  filed  In  this  Honorable  Court,  which  said  in* 
dlctment  is  in  the  words  and  figures  following,  to  wit" 

Then  follows  in  full  the  indictment  upon  which  the  defendant  com- 
pany was  tried,  which  it  is  not  necessary  to  reproduce  here.  The  Cir- 
cuit Court  held  this  plea  sufficient  and  that  the  acquittal  of  the  defend- 
ant upon  the  criminal  indictment  was  a  bar  to  the  present  civil  action^ 
and  thereupon  the  bill  of  complaint  was  dismissed,  and  the  United 
States,  by  its  attorney,  having  duly  excepted  to  this  ruling  of  the  courts 
brings  the  case  here  by  appeal. 

There  are  many  instances  in  which  a  navigable  stream  or  a  public 
way  may  be  obstructed,  and  yet  there  might  be  such  an  uncertainty 
about  the  testimony  which  was  adduced  in  the  trial  of  the  criminit 
indictment  that  the  person  charged  with  the  obstruction  would  be  ac- 
quitted, and  still,  as  a  fact,  the  obstruction  might  exist.  The  case  of 
Coffey  V.  United  States,  116  U,  S.  436,  6  Sup.  Ct.  437,  29  L.  Ed.  684,. 
is  cited  and  relied  upon  largely  to  sustain  the  decision  of  the  Circuit 
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Court,  but  in  our  opinion  that  is  not  an  analogous  case  at  all.  Coffey 
was  indicted  under  section  3257  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  2112],  which  provides  that: 

"Whenever  a  person  engaged  In  carrying  on  the  business  of  a  dlstiner  de- 
frauds or  attempts  to  defraud  the  United  States  of  the  tax  on  the  spirits  dis- 
tilled by  him,  or  of  any  part  thereof,  he  shall  forfeit  the  distillery  and  dis- 
tilling apparatus  used  by  him,  and  all  distilled  spirits  found  in  the  distillery 
and  on  the  distillery  premises,  and  shall  be  fined  not  less  tha:n  five  hundred 
dollars  nor  more  than  five  thousand  dollars  and  shall  be  Imprisoned  not  less 
than  six  months  nor  more  than  three  years." 

Upon  this  indictment  he  was  tried  and  acquitted.  An  information 
was  also  filed  on  behalf  of  the  United  States  against  the  distillery  and 
the  distilling  apparatus  used  by  Coffey,  and  also  against  all  the  distilled 
spirits  found  in  his  distillery  and  on  the  distillery  premises.  The  in- 
formation was  tried  after  Coffey  had  been  acquitted  in  the  trial  upon  the 
criminal  indictment,  and  the  Supreme  Court  very  properly  held  that: 

"Where  an  issue  raised  as  to  the  existence  of  the  act,  or  fact  denounced,  has 
been  tried  in  a  criminal  proceeding  instituted  by  the  United  States,  and  a 
Judgment  of  acquittal  has  been  rendered  in  favor  of  a  particular  person,  that 
Judgment  is  conclusive  in  favor  of  such  person,  on  the  subsequent  trial  of  a 
suit  in  rem  by  the  United  States,  where  as  against  him  the  existence  of  the 
same  act  or  fact  is  the  matter  in  issue  as  a  cause  for  the  forfeiture  of  the 
property  prosecuted  in  such  suit  in  rem." 

The  reason  and  soundness  of  this  principle  are  readily  seen,  because 
in  the  issue  between  the  United  States  and  the  person  charged  with  the 
commission  of  the  acts  which  are  the  basis  of  the  forfeiture  it  is  deter- 
mined that  the  acts  were  not  committed  and  the  facts  did  not  exist. 
Consequently  there  was  no  forfeiture,  because  the  acts  must  have  been 
committed  and  the  facts  must  have  existed  at  the  time,  in  order  to  vest 
the  title  of  the  offending  thing  in  the  government  as  forfeited  property. 
The  forfeiture  of  Coffey's  distillery  and  other  property  was  a  part  of 
the  punishment  prescribed  by  the  law  for  the  criminal  act  which  he  was 
alleged  to  have  committed.  The  jury  having  found  that  the  criminal  act 
alleged  had  not  been  committed,  then,  of  course,  it  follows  that  the 
punishment  could  not  be  inflicted.  And  this  line  of  reasoning  is  fol- 
lowed out  substantially  in  Boyd,  Claimant,  v.  United  States,  116  U.  S. 
616,  6  Sup.  Ct.  524,  29  L.  Ed.  746.  This  was  a  proceeding  in  rem 
against  certain  merchandise  claimed  to  be  forfeited  to  the  United  States 
because  fraud  had  been  committed  against  the  government  in  its  im- 
portation. The  statute  under  which  the  proceeding  was  instituted  pro- 
vided, also,  that  the  person  offending  should  be  punished  by  fine  and  im- 
prisonment, in  addition  to  the  forfeiture  of  his  goods.  In  that  case  Mr. 
Justice  Bradley,  in  delivering  the  opinion  of  the  court,  says : 

"These  are  the  penalties  affixed  to  the  criminal  acts;  the  forfeiture  sought 
by  this  statute  being  one  of  them.  If  the  indictment  had  been  prea^ited 
against  the  claimant,  upon  conviction  the  forfeiture  of  the  goods  could  hare 
been  included  in  the  judgment" 

The  facts  in  this  case  are  the  converse  of  the  Coffey  Case ;  for  here 
it  is  held  that  a  conviction  of  the  criminal  act  carries  with  it  the  forfei- 
ture of  the  goods,  whilst  in  that  case  it  is  held  that  an  acquittal  of  the 
person  charged  with  the  criminal  act  upon  which  the  forfeiture  is  claim- 
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cd  is  a  bar  to  the  forfeiture ;  but  there  is  no  such  question  involved  in  the 
case  before  us.  There  is  no  claim  for  the  forfeiture  of  the  property  of 
this  company,  for  we  do  not  find  an3rwhere  in  the  statute  making  it  a 
misdemeanor  to  obstruct  a  navigable  water  that  the  material  used  in 
the  construction  of  the  obstruction  is  forfeited  to  the  United  States. 
This  is  not  made  a  part  of  the  punishment  as  in  the  statutes  passed  up- 
on in  the  Coffey  Case  and  in  the  Boyd  Case.  The  purpose  of  the  stat- 
ute we  are  considering  is  not  to  take  property  from  the  owner,  but  to 
keep  navigable  waters  free  from  impediments  which  would  obstruct 
their  free  and  convenient  use  for  navigation.  If  the  mandatory  injunc- 
tion sought  by  this  proceeding  was  issued,  the  result  would  simply  be 
to  require  the  appellee  to  remove  the  obstruction — ^to  take  his  property 
away.  It  is  argued  by  the  appellee  that  because  the  United  States  pro- 
ceeded first  by  indictment,  and  upon  the  trial  there  was  verdict  of  acquit- 
tal, that  conditions  must  remain  in  statu  quo,  and  that  the  government 
has  no  further  right  to  proceed  in  a  civil  action  to  remove  an  obstruc- 
tion to  a  navigable  stream  which  it  is  alleged  still  exists.  If  this  be  the 
law,  then  the  right  of  the  government  to  maintain  the  navigable  wa- 
ters in  a  condition  suitable  for  navigation  and  free  from  obstruction 
would,  in  many  cases,  be  absolutely  destroyed  by  the  vicissitudes,  the 
uncertainties,  and  the  local  environments  attending  criminal  trials. 
An  obstruction  might  exist  and  yet  the  evidence  adduced  in  a  criminal 
trial  might  not  be  sufficient  in  the  minds  of  the  jury  to  convince  them 
beyond  what  the  law  calls  a  reasonable  doubt,  which  is  necessary  in 
such  trials  in  order  to  authorize  a  verdict  of  guilty.  The  element  of 
an  intent  might  be  wanting  if  such  were  held  by  the  trial  court  to  be 
necessary.  The  person  indicted  may  have  placed  the  obstruction  un- 
der a  bona  fide  belief  that  he  had  a  right  to  do  it  and  this  might  result 
in  his  acquittal,  and  yet  shall  it  be  contended  that,  although  this  ac- 
<juital  has  taken  place  and  in  fact  the  obstruction  is  there,  the  govern- 
ment is  deprived  of  its  civil  remedy  to  have  it  removed  ?    We  think  not. 

It  is  our  conclusion  that  there  was  error  in  the  ruling  of  the  Circuit 
Court,  and  the  case  is  remanded,  in  order  that  proceedings  may  be  had 
in  accordance  with  this  opinion. 

Reversed. 

NOTE. 

JBffeot  of  Acquittal  in  Crin&inal  Proseoution  om  Idability  in  Tort  for 
the  Alleged  Oriminal  Act. 

I.    In  General. 

[a]  (U.  S.  1849)  An  acquittal  of  the  commanding  officer  of  a  squadron,  when 
tried  for  assault  and  battery  and  false  imprisonment  of  a  seaman,  is  not  ad- 
missible evidence  in  his  favor,  in  a  civil  suit  by  the  seaman  against  him  for 
the  same  acts.— Wilkes  v.  Dinsman,  48  U.  S.  (7  How.)  89,  12  L,  Ed.  618. 

[b]  (Ala.  1889)  In  an  action  by  a  defendant  in  ejectment,  after  judgment 
for  plaintiff,  to  recover  for  the  crops,  there  was  no  error  in  excluding  evidence 
of  the  acquittal  of  the  ejectment  defendant  in  a  criminal  prosecution  instituted 
against  him  for  removing  the  crops,  nor  in  excluding  evidence  of  a  subsequent 
recovery  by  him  against  the  ejectment  plaintiff  for  maliciously  prosecuting 
such  criminal  case,  as  a  judgment  in  a  criminal  case  is  not  generally  evidence 
of  the  facts  on  which  it  is  founded. — Carlisle  v.  Killebrew,  89  Ala.  329,  6 
South.  756,  6  L.  R.  A.  617. 

[c]  (Cal.  1896)  Where,  In  a  criminal  action  in  the  superior  court,  which  is 
A  court  of  general  jurisdiction,  a  question  of  fact  upon  which  the  court's  juris- 
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diction  depended  was  litigated,  and  decided  in  faror  of  tbe  prosecution,  the 
question  is  Judicially  decided  as  between  the  parties,  and  the  decision  cannot 
be  attacked  in  habeas  corpus  proceedings  brought  by  defendant  in  another 
court— Ex  parte  Stephen,  114  CaL  278,  46  Pac.  86w 

[d]  (Conn.  1792)  A  former  prosecution  and  acquittal  is  a  good  bar  to  an 
action  for  the  same  cause,  matter,  and  thing. — Leavensworth  v.  Tomlinson,  1 
Root,  436. 

[e]  (Ga.  1875)  In  a  suit  by  a  widow  for  the  homicide  of  her  husband,  the 
record  of  the  acquittal  of  defendant,  under  an  Indlctmeut  for  the  murder  of 
the  husband,  is  not  cTldence  for  defendant  In  the  civil  suit ;  and  a  plea  of  such 
acquittal  is  demurrable. — Cottlngham  y.  Weeks,  54  Ga.  275. 

[fj  (Ga.  1889)  The  record  of  defendant's  acquittal  on  an  indictment  for 
killing  cattle,  as  constituting  the  offense  of  malicious  mischief,  though  plain- 
tiff was  the  prosecutor,  is  not  admissible  In  a  dvll  action  for  damages. — 
Tuinlin  V.  Parrott,  82  Ga.  732.  9  S.  E.  7ia 

[gl  (La- 1860)  In  an  action  for  damages  arising  ex  delicto,  the  fact  that  de- 
fendant was  acquitted  in  a  criminal  prosecution  for  the  offense,  notwithstand- 
ing plaintiff  gave  his  testimony  against  him,  unsupported  by  any  other  evi- 
dence of  Justification,  cannot  benefit  defendant,  where  there  is  other  evidence 
sufficient  to  support  the  demand  for  damages. — Beausoliel  v.  Brown,  15  La. 
Ann.  543. 

[h]  (N.  T.  1888)  An  acquittal  In  a  prosecution  for  assault  and  battery  will 
not  bar  the  prosecutor  from  maintaining  a  civil  action  for  damages. — Rosen- 
berg V.  Salvatore  (City  Ct  N.  Y.)  1  N.  Y.  Supp.  826. 

[i]  (N.  Y.  1892)  An  acquittal  on  a  criminal  prosecution  for  willfully  cutting 
trees  from  plaintiff's  land,  brought  under  Pen.  CJode,  S  654,  providing  that  a 
person  who  willfully  destroys  or  Injures  real  property  of  another  may  be 
punished,  etc,  and  that,  in  addition,  the  owner  of  the  property  may  recover 
treble  damages,  is  not  a  defense  to  an  action  to  recover  such  damages. — ^Von 
Hoffman  v.  Kendall,  63  Hun,  628,  17  N.  Y.  Supp.  713. 

[J]  (N.  C.  1888)  A  civil  action  to  recover  money  which  plaintiff  alleges  de- 
fendant, as  his  agent  has  collected,  and  neglected  to  pay  over  to  him,  is  not 
affected  by  the  acquittal  of  defendant  on  an  indictment  for  the  alleged  breach 
of  trust  instituted  by  plaintiff  in  another  state. — ^Powers  v.  Davenport,  101  N. 
C.  286,  7  S.  E.  747. 

[k]  (Pa.  1861)  A  public  prosecution  for  the  theft  does  not  supersede  or  in 
any  way  control  the  private  action  of  trover  for  the  value  of  the  thing  stolen ; 
and,  as  the  person  wronged  by  the  theft  is  not  chargeable  with  the  conduct  of 
the  prosecution,  he  cannot  be  affected  by  the  result,  even  though  it  be  a  ver- 
dict of  acquittal. — Hutchinson  v.  Merchants'  &  Mechanics'  Bank  of  Wheeling, 
41  Pa.  (5  Wright)  42,  80  Am.  Dec.  596. 

ni  (Pa.  1886)  The  owner  of  stolen  goods  may  maintain  an  action  for  them 
against  a  person  in  whose  possession  they  are  found,  notwithstanding  the  fact 
that  such  person,  on  an  indictment  in  the  quarter  sessions,  was  acquitted  of 
the  charge  of  having  knowingly  received  them  from  the  hands  of  the  thiet — 
Rohm  V.  Borland,  7  Atl.  171. 

[m]  (Pa.  1894)  The  fact  that  a  debtor  has  been  tried  for  and  acquitted  of 
a  criminal  offense  growing  out  of  the  transactions  set  forth  In  the  complaint 
on  which  the  warrant  of  arrest  was  issued  is  no  ground  for  discharge. — Morch 
V.  Raubitschek.  159  Pa.  559.  28  Atl.  369.  33  Wkly.  Notes  Cas.  567. 

[n]  (Tenn.  1868)  Where  a  clerk  was  discharged  for  embezzlement,  and  in- 
dicted and  acquitted,  and  sued  for  his  services,  a  replication  that  plaintiff  was 
indicted  and  acquitted  of  such  charge  is  bad  to  a  plea  setting  up  the  embezzle- 
ment as  a  bar,  as  such  acquittal  is  not  evidence  in  a  civil  action. — Massey  v. 
Taylor.  45  Tenn.  (5  Cold.)  447,  98  Am.  Dec.  429. 

[o]  (Tenn.  1889)  An  acquittal  of  a  railroad  company  on  an  Indictment  for 
failure  to  repair  a  bridge  over  a  highway  is  no  bar  to  a  bill  by  the  county  for 
a  mandatory  injunction  requiring  tbe  company  to  maintain  the  bridge,  and  to 
roimy  tlie  county  tlie  expense  of  rebuilding  it. — Dyer  County  v.  Chesapeake, 
O.  &  S.  W.  R.  Co.,  87  Tenn.  (3  Pickle)  712,  11  S.  W.  943. 

[p]  (Tex.  1883)  A  verdict  of  not  guilty  in  a  criminal  prosecution  for  an  as- 
sault is  not  admissible  in  defense  to  an  action  for  damages  for  the  assault — 
Shook  V.  Peters,  59  Tex.  893. 
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[q]  (Tex.  1890)  The  servant's  acquittal  on  a  criminal  prosecution  tor  the 
embezzlement,  to  which  proceeding  the  master  was  not  a  party,  will  not  affect 
the  master's  right  to  contest  the  question  of  the  servant's  innocence  In  an  ac- 
tion brought  by  the  latter  to  compel  the  restoration  of  his  property;  and  the 
record  of  the  criminal  prosecution  is  inadmissible  as  evidence  of  the  servant's 
innocence.— Landa  v.  Obert,  78  Tex.  33,  14  S.  W.  297. 

[r]  (Eng.  1901)  An  order  of  quarter  sessions  quashing  a  bastardy  order  Is 
not  a  bar  to  an  action  for  seduction  by  the  employer  of  the  woman  who  had 
obtained  the  bastardy  order. — Anderson  v.  Collinson,  70  Law  J.  K.  B.  620, 
[1901]  2  K.  B.  107,  84  Law  T.  465,  49  Wkly.  Eep.  623. 

IL  AcrnoN  by  the  Govbbnment. 

[a]  (U.  S.  1886)  When  an  acquittal  In  a  criminal  prosecution  in  behalf  of 
the  government  is  pleaded  or  offered  In  evidence  by  the  same  defendant  in  an 
action  against  him  by  an  individual,  the  rule  of  autrefois  acquit  does  not 
apply.  It  is  otherwise,  however,  when  the  party  suing  as  last  mentioned  is 
the  government  itself.— Coffey  v.  United  States,  116  U.  8.  436,  6  Sup.  Ot  437, 
29  L.  Ed.  684. 

[b]  (U.  S.  1897)  .  An  acquittal  of  a  person  indicted  under  Rev.  St  §  2461, 
for  taking  timber  from  public  lands,  is  not  a  bar  to  a  civil  action  against  him 
by  the  United  States  to  recover  the  value  of  such  timber,  as  the  civil  case 
turns  wholly  upon  the  issue  of  ownership,  and  does  not  involve  any  question 
of  criminal  intent,  or  of  forfeiture  for  prohibited  acts.  64  Fed.  667,  12  O.  C. 
A.  451  (1894),  affirmed.— Stone  v.  United  States,  167  U.  S.  178,  17  Sup.  Ot.  778, 
42  L.  Ed.  127. 

[c]  (U.S.  1896)  The  acquittal  under  an  indictment  for  m»king  false  re- 
turns, as  postmaster,  for  the  purpose  of  increasing  his  compensation,  is  not  a 
bar  to  an  action  on  the  bond  of  defendant,  as  postmaster,  for  the  amount  found 
due  the  government  from  defendant,  on  the  adjustment  of  his  accounts,  as 
shown  by  the  same  returns. — ^United  States  v.  Jaedlcke  (D.  C.)  73  Fed.  100. 

[d]  (U.  S.  1905)  Where  defendant  was  acquitted  in  a  criminal  prosecution 
for  causing  to  be  transported  certain  casks  containing  bottled  beer  falsely 
marked  as  containing  bottled  soda  water,  such  acquittal  was  a  bar  to  the  sub- 
sequent maintenance  of  an  action  by  the  United  States  to  forfeit  the  property 
and  recover  a  penalty  for  the  same  act  Imposed  by  Rev.  St  S  3449  [U.  S.  CJomp. 
St  1901,  p.  2277J.— United  States  v.  Seattie  Brewing  &  Malting  Ck).  (D.  a)  135 
Fed.  597. 

[e]  (Mo.  1905)  An  acquittal  in  a  criminal  prosecution  against  a  merchant 
for  the  alleged  violation  of  a  town  ordinance  prohibiting  a  person  from  en- 
gaging in  the  business  of  a  merchant  without  obtaining  a  license  was  no  bar 
to  a  subsequent  civil  action  to  recover  a  penalty  for  violating  such  ordinance.-* 
Town  of  Canton  v.  McDaniel,  188  Mo.  207,  86  S.  W.  1092. 

[f]  (Vt  1900)  Judgment,  in  a  criminal  case  by  the  state  against  C,  that  cer- 
tain liquors  were  not  kept  at  a  certain  date  with  intent  to  dispose  of  them  un- 
lawfully, is  res  Judicata,  as  to  the  intent  at  that  time,  in  a  proceeding  by  the 
state  to  condemn  the  liquor,  though  one  proceeding  is  criminal,  and  the  other 
civil,  and  though  the  second  is  in  rem ;  It  being,  as  to  C,  on  his  coming  in  as 
claimant,  a  proceeding  inter  partes. — State  v.  Intoxicating  Liquors,  72  Vt  253, 
47  Atl.  779,  82  Am.  St  Rep.  937. 
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(140  Fed.  701) 

CJOMMBRCIAL  PUB.  CO.  v.  SMITH. 

(Circuit  Court  of  Appeals,  Sixth  Circuit   January  8, 1907.) 

No,  1,557« 

1.  LiBETi—Aonoif— Defenses. 

The  publication  of  a  statement  that  a  person  has  been  arrested  on  a 
criminal  charge  is  not  actionable  if  the  statement  is  true,  but  if  there  is 
added  to  it  by  way  of  comment  words  which  amount  to  an  accusation 
thut  the  charge  is  true,  or  comment  which  assumes  the  guilt  of  the  person 
arrested,  by  headlines  or  otherwise,  the  mere  fact  that  the  person  was 
arrested  on  the  cliarge  stated  is  no  Justification  for  the  words  Imputing 
guilt 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  32,  Libel  and  Slander, 
1 14a] 

2.  Same— Construction  of  Publication— Question  fob  Jubt. 

A  publication  must  be  read  and  construed  in  the  sense  in  which  the 
readers  to  whom  it  is  addressed  would  ordinarily  understand  it,  and  the 
whole,  including  display  lines,  should  be  read  and  construed  togethw, 
and  its  meaning  and  signification  thus  determined.  When  so  read,  if 
it  is  so  unambiguous  as  to  reas<mably  bear  but  one  interpretation,  it  is 
for  the  Judge  to  say  whether  it  is  defamatory  or  not ;  but  if  it  is  capable 
of  two  meanings,  one  of  which  would  render  It  libelous  and  actionable  and 
the  other  «ot  it  is  for  the  Jury  to  say,  under  all  the  circumstances  sur- 
rounding its  publication,  includhig  extraneous  facts  admissible  in  eyi- 
dence,  which  of  the  two  meanings  would  be  attributed  to  it  by  those  by 
whom  it  might  be  read. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  toI.  S2,  Libd  and  Slan- 
der, SS  357-^59.] 

8.  Saicb. 

An  item  published  by  defendant  in  its  newspaper,  under  the  heading 
"Murderer  Arrested."  stated  that  a  sheriff  had  arrested  the  plaintiff,  who 
was  wanted  in  another  state  for  the  murder  of  a  man,  the  Incentive  be- 
ing robbery;  that  rewards  had  been  there  offered  for  plaintiff's  arrest; 
that  he  did  not  deny  being  the  man  wanted,  but  claimed  that  he  did  not 
do  the  killing.  In  an  action  for  libel  because  of  such  publication,  the  dec- 
laration admitted  that  plaintiff  was  arrested  as  therein  stated,  and  al- 
leged by  innuendo  that  the  article  charged  plaintiff  with  murder,  and 
that  rewards  had  been  offered  for  his  arrest  which  statements  were  false 
and  untrue;  that  plahitiff  had  been  bijured  thereby,  etc.  Held,  that  the 
question  whether  the  article  would  be  understood  by  renders  to  so  charge, 
and  was  therefore  libelous,  was  one  for  the  Jury,  and  that  the  court  erred 
in  charging  that  it  was  libelous  per  se. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  32,  Libel  and  Slan- 
der, H  357.  358.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 
E.  E.  Wright,  for  plaintiff  in  error. 
H.  D.  Minor,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  Action  for  libel.  Jury,  and  verdict  and 
judgment  for  plaintiff.  Defendant  has  sued  out  this  writ  or  error.  The 
alleged  libelous  publication  consisted  in  the  publication  in  the  news- 
paper published  by  the  plaintiff  in  error  of  a  special  dispatch  from  its 
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own  special  correspondent  at  Augusta,  Ark.,  in  words  and  figures  as 
follows : 

"Murderer  Arrested. 

"Augusta,  Ark.,  Feb.  10th. — Sheriff  Marshal  Patterson  arrested  Fred  Smith, 
camped  in  a  tent  ten  miles  north  of  Augusta,  on  White  river.  Smith  is  wanted 
at  Kennett,  Mo.,  for  killing  old  man  F.  E.  Porch,  the  incentive  being  robbery. 
The  state  of  Missouri  offered  $300,  the  county  $200,  and  the  citizens  of  Mai- 
den $600,  for  Smith's  arrest  Smith  does  not  deny  being  the  man  wanted, 
but  claims  he  did  not  do  the  killing.'' 

The  declaration,  by  innuendo,  averred  that  the  meaning  of  the  said 
publication  was: 

"That  the  said  plaintiff  was  a  murderer ;  that  he  had  murdered  an  old  man 
named  F.  B.  Porch  for  the  purpose  of  robbing  him ;  that  a  reward  was  being 
offered  for  the  arrest  of  said  plaintiff;  and  that  he,  the  said  plaintiff,  on 
being  arrested,  did  not  deny  that  he  was  the  man  wanted." 

The  declaration  admitted  that  so  much  of  the  item  as  stated  that  the 
plaintiff  had  been  arrested  by  Sheriff  Patterson  at  the  time  and  place 
stated  was  true,  but  that  the  statement  that  '*a  murderer  had  been  ar- 
rested, and  that  the  said  plaintiff  was  'wanted  at  Kennett,  Mo.,  for  kill- 
ing old  man  Porch,  the  incentive  being  robbery'  and  that  *the  state*  of 
Missouri  had  offered  $300,  the  county  $200,  and  the  citizens  of  Mai- 
den $600,'  for  the  arrest  of  plaintiff,  and  that  the  plaintiff  did  not  deny 
being  the  man  wanted,"  were  false  and  untrue,  and  that  by  this  false 
publication  plaintiff  had  been  greatly  injured,  etc. 

The  defendant  interposed  three  pleas :  First.  Not  guilty.  Second, 
That  the  publication  did  not  refer  to  the  plaintiff  but  to  one  Fred  Smith, 
a  different  individual.    The  third  plea  was  in  these  words : 

"For  further  plea,  tiled  by  leave  of  the  court,  the  defendant  says  that  the 
plaintiff  was  arrested  by  Sheriff  Marshal  Patterson  in  a  tent  near  Augusta, 
Arliansas,  on  a  charge  of  murder,  and  under  the  belief  by  the  sheriff  that 
he  was  guilty  of  that  offense,  and  that  the  plahitiff  did  claim  that  he  did  not 
do  the  killing  for  which  he  was  arrested.  The  substance  of  the  publication 
complained  of  is  that  the  plaintiff  was  arrested  on  the  charge  of  murder,  and 
that  he  claimed  that  he  was  innocent  of  that  charge.  The  sheriff  may  have 
made  a  mistake  in  the  matter.  The  defendant  says  the  article  complained  of 
did  not  state  that  the  plaintiff  is  guilty  of  murder,  nor  does  the  language  used 
bear  that  meaning.  It  only  says  and  means,  in  substance,  that  the  plaintiff 
was  arrested  on  the  charge  of  murder.  Wherefore  pleads  this  special  Justi- 
fication as  to  the  truth  of  the  words  herein  referred  to  in  bar  and  defense  of 
this  action." 

The  case  turned  below  upon  the  sufficiency  of  this  third  defense,  and 
must  turn  here  upon  the  question  as  to  whether  the  meaning  of  the  item 
was  for  the  jury.  In  respect  of  the  construction  and  interpretation  of 
the  item,  the  court  said: 

*'I  charge  you,  gentlemen  of  the  jury,  that  the  publication  set  out  in  the 
declaration  Is  libelous  per  se — that  is,  it  is  actionable  on  its  face — and  if  you 
belieye  from  a  preponderance  of  the  evidence  in  the  case  that  the  defendant 
published  the  article,  and  If  you  further  believe  that  it  was  published  of  and 
concerning  the  plaintiff,  and  that  it  was  untrue,  then  the  plaintiff  would  be 
entitled  to  a  verdict  at  your  hands." 

He  denied  a  request  to  charge  that  it  was  the  province  of  the  jury  to 
determine  the  meaning  of  the  objectionable  item,  and  that  if  they 
should  find  that  the  article  or  item  only  conveyed  to  those  who  read  it 
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"the  meaning  that  the  plaintiff  was  arrested  by  the  sheriff  on  the  charge 
of  murder"  etc.,  that  the  plaintiff  could  not  recover  if  they  should  find 
as  a  fact  that  the  plaintiff  had  been  arrested  by  the  sheriff  upon  a  charge 
of  murder,  although  the  sheriff  might  have  made  a  mistake  in  so  doing. 
The  publication  of  the  fact  that  one  has  been  arrested,  and  upon  what 
accusation,  is  not  actionable,  if  true.  But  a  newspaper  has  no  greater 
justification  for  the  publication  of  defamatory  matter  than  pertains  to 
any  private  person.  The  defense  against  an  action  for  writing  or  say- 
ing of  one  tfiat  he  has  been  arrested  upon  a  particular  charge  is  that 
the  fact  is  true.  But  if  to  this  fact  there  is  added,  by  way  of  comment^ 
words  which  amount  to  an  accusation  that  the  charge  is  true,  or  com- 
ment which  assumes  the  guilt  of  the  person  arrested,  by  headlines  or 
otherwise,  the  mere  fact  uiat  the  person  was  arrested  upon  the  charge 
stated  is  no  justification  for  words  imputing  guilt.  Newell  on  Slander 
&  Libel,  p.  674 ;  Usher  v.  Severance,  20  Me.  9,  11,  37  Am.  Dec.  33 ; 
McBee  v.  Fulton,  47  Md.  403,  28  Am.  Rep.  465. 

The  plaintiff's  case  depended  upon  whether  the  publication  in  ques- 
tion went  beyond  a  mere  statement  of  the  fact  of  his  arrest  upon  the 
charge  of  murder.  By  innuendo  he  placed  an  interpretation  upon  the 
words  printed,  which,  if  established,  sig^nified  that  the  plaintiff  was 
guilty  of  the  murder  of  Porch,  and  was  the  person  for  whom  the  re- 
wards had  been  offered  as  a  fugitive  from  justice. 

The  defendant's  third  plea  was,  in  effect,  an  admission  of  the  publica- 
tion, but  a  denial  that  the  words  printed  of  him,  when  read  together^ 
meant  more  than  that  he  had  been  arrested  under  a  charge  of  being 
the  man  who  had  murdered  Porch,  and  for  whom  rewards  were  offered. 
If  this  is  the  meaning  which  is  fairly  attributable  to  the  article  by  those 
to  whom  it  was  addressed,  the  plaintiff's  case  must  fail.  In  such  case 
the  article  would  be  justified  bjr  the  truth  of  the  only  facts  stated  or 
implied,  to  wit,  that  the  plaintiff  had  been  arrested  upon  the  charge 
of  having  murdered  Porch  with  intent  to  rob  him.  The  issue  pre- 
sented by  the  defendant's  third  plea  and  the  request  for  a  special 
charge,  referred  to  above,  was  as  to  the  meaning  of  the  article  published 
concerning  the  plaintiff.  The  court,  in  effect,  instructed  the  jury  to 
find  for  the  plaintiff  by  saying  to  them  that  the  publication  was  "action- 
able on  its  face,"  and  that  if  it  was  published  of  and  concerning  the 
plaintiff  and  untrue,  then  the  plaintiff  would  be  entitled  to  a  verdict 
This  was  not  excepted  to.  But  the  special  request  proffered  at  the 
conclusion  of  the  charge  was  in  direct  opposition.  By  it  the  court  was 
asked  to  submit  to  the  jurv  the  meaning  of  the  article,  with  an  instruc- 
tion that,  if  they  found  that  the  item  "only  charged  or  conveyed  to 
those  who  read  it  the  meaning  that  the  plaintiff  was  arrested  by  the 
sheriff  on  the  charge  of  murder,  and  that  the  plaintiff  claimed  that  he 
was  not  guilty  thereof,  that  these  words,  under  such  a  meaning,  would 
not  be  libelous  and  actionable,  if  you  find  that  the  plaintiff  was  in  fact 
arrested  by  the  sheriff  for  murder,  although  the  sheriff  made  a  mis- 
take by  so  doing."  This  charge  was  denied.  This  was  error.  A 
publication  claimed  to  be  defamatory  must  be  read  and  construed  in 
the  sense  in  which  the  readers  to  whom  it  is  addressed  would  ordinarily 
understand  it.  So  the  whole  item,  including  display  lines,  should  be 
read  and  construed  together,  and  its  meaning  and  signification  thus  de- 
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termined.  When  thus  read,  if  its  meaning  is  so  unambiguous  as  to 
reasonably  bear  but  one  interpretation,  it  is  for  the  judge  to  say 
whether  tiiat  signification  is  defamatory  or  not.  If,  upon  the  other 
hand,  it  is  capable  of  two  meanings,  one  of  which  would  be  libelous  and 
actionable  and  the  other  not,  it  is  for  the  jury  to  say,  under  all  the 
circumstances  surrounding  its  publication,  including  extraneous  facts 
admissible  in  evidence,  which  of  the  two  meanings  would  be  attributed 
to  it  by  those  to  whom  it  is  addressed  or  by  whom  it  may  be  read. 
Newell  on  Slander  &  Libel,  §  290 ;  Townshend  on  Libel  &  Slander, 
§§  281,  286 ;  13  Enc.  Pleading  &  Practice,  106 ;  Sturt  v.  Blogg,  10 
Q.  B.  908 ;  Capital  &  Counties  Bank  v.  Henty  &  Sons,  7  App.  Cases 
741,  744;  Watson  v.  Nicholas,  6  Humph,  (Tenn.)  174;  Bank  v. 
Bowdre  Bros.,  92  Tenn.  723,  740,  23  S.  W.  131 ;  Dexter  v.  Taber,  12 
Johns.  (N.  Y.)  239;  Mosier  v.  StoU,  119  Ind.  244,  20  N.  E.  752;  and 
Twombly  v.  Monroe,  136  Mass.  464,  468. 

The  plaintiff  by  innuendo  assigned  a  meaning  to  the  news  item  al- 
leged to  be  libelous,  which,  if  established,  would  attach  a  meaning  and 
signification  imputing  to  the  plaintiff  an  indictable  crime  of  heinous 
character.  In  Cunningham  v.  Underwood,  116  Fed.  803,  807,  63  C.  C. 
A.  99,  we  said  that: 

**WbeD  antecedent  words  are  capable,  as  a  matter  of  law,  of  being  under- 
stood  in  more  than  one  sense,  It  is  the  office  of  an  innuendo  to  designate  that 
meaning  which  the  plaintiff  proposes  to  establish  as  the  meaning  intended  by 
the  defendant  and  understood  by  those  who  heard  or  read  them." 

But  the  court  relieved  the  jury  of  all  discretion  in  the  matter  of  the 
signification  of  the  printed  words  by  the  instruction  set  out  and  by  the 
refusal  to  rive  the  instruction  asked.  In  Sturt  v.  Blogg,  cited  above, 
and  quoted  with  approval  by  Lord  Selboume  in  Capital  &  Counties 
Bank  v.  Henty,  cited  above,  it  was  said  by  Wilde,  C.  J. : 

"It  is  the  duty  of  the  judge  to  say  whether  a  publication  is  capable  of  the 
meaning  ascribed  to  it  by  an  innuendo;  but  where  the  Judge  is  satisfied  of 
that,  it  should  be  left  to  the  Jury  to  say  whether  the  publication  has  the 
meanhig  ascribed  to  it" 

The  publication  here  involved  was  not  so  free  from  reasonable  doubt 
as  to  its  meaning  and  signification  as  to  justify  the  learned  circuit 
judge  in  ascribing  to  it,  as  matter  of  law,  the  signification  sought  to 
be  put  upon  it  by  the  innuendo.  There  was  room  for  the  jury,  taking 
into  consideration  the  display  line  and  all  other  parts  of  the  dispatch, 
and  all  the  circumstances  in  evidence,  to  conclude  that  it  would  only 
-convey  to  the  readers  of  the  paper  the  information  that  the  plaintiff 
had  been  arrested  under  the  charge  of  being  the  person  accused  with 
the  murder  of  Porch,  and  for  whom  a  reward  was  offered,  and  that 
plaintiff  had  admitted  that  he  was  the  person  wanted  by  the  sheriff 
who  made  the  arrest,  but  that  he  denied  that  he  was  the  murderer  of 
Porch. 

The  case  is  to  be  retried.  This  fact  makes  it  proper  that  we  should 
express  no  opinion  as  to  whether  this  meaning  is  the  most  natural  in- 
teipretation,  or  one  which  imputes  to  the  plaintiff  the  crime  of  murder. 

Judgment  of  the  court  below  reversed,  with  direction  to  order  a  new 
trial. 
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049  Fed.  70a) 

MERCHANTS'  NAT.  BANK  OF  TOLEDO,  OHIO,  T.  COLB. 

(Olrcait  Court  of  Appeals,  Sixth  Circuit    January  8,  1907.) 

No.  1,560. 

1.  Appeal— Masteb's  Findings— Review. 

In  a  case  brouglit  to  the  Circuit  Court  of  Appeals,  on  appeal  from  the 
Judgment  of  the  trial  court  after  a  hearing  of  the  case  on  the  merits, 
and  not  on  exceptions  to  the  findings  of  a  master,  the  appellate  court 
was  entitled  to  review  the  case  independent  of  the  master's  findings. 

2.  Bankruptcy— Act  of  Bankbuptcy— Fbauduixnt  Convetanob. 

Decedent  on  March  23,  1898,  executed  a  guaranty  of  payment  of  all 
her  sons'  notes  to  a  bank  and  all  renewals  and  new  loans  made  by  the 
bank  to  them.  Decedent  was  a  woman  of  advanced  years,  without  special 
business  experience.  The  bank  then  extended  further  credit  to  the  sons, 
and  during  the  five  succeeding  years  they  took-  care  of  their  paper 
as  It  matured;  It  appearing  that  over  $250,000  of  their  paper  was 
discounted  by  the  bank  during  that  period.  On  September  2,  1903, 
decedent  owned  no  personal  property,  except  household  goods,  but  owned 
real  estate  of  considerable  value,  and  had  no  creditor,  except  N.,  to- 
whom  she  owed  a  large  sum,  other  than  her  indebtedness  on  the  guar- 
anty, and  on  that  day  she  conveyed  her  real  estate  to  N,  in  payment 
of  her  indebtedness  to  him.  At  the  time  of  this  conveyance  none  of  the 
outstanding  notes  discounted  by  the  bank  for  her  sons,  had  matured,  and 
it  did  not  appear  that  she  had  any  knowledge  of  her  liability  on  the 
guaranty.  Held,  it  was  not  shown  that  the  conveyance  to  N.  was  made 
with  intent  to  hinder,  delay,  and  defraud  her  creditors,  or  with  intent 
to  prefer  N.  over  her  other  creditors,  so  as  to  constitute  an  act  of  bank* 
ruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western. 
EHvision  of  the  Northern  District  of  Ohio. 

C.  Brown,  for  appellant. 

A.  L.  Smith  and  G.  W.  Kinney,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  is  an  appeal  from  a  judgment  of 
the  court  below  refusing  to  adjudge  Lucy  A.  Cole  a  bankrupt.  The 
act  of  bankruptcy  relied  on  in  the  petition  was  the  conveyance  by 
Lucy  A.  Co!e,  on  September  2, 1903,  of  all  her  real  estate  to  her  credit- 
or, John  T.  Newton.  It  was  charged  she  did  this  with  intent  to  hin- 
der, delay,  and  defraud  her  creditors,  and  that,  being  then  insolvent,, 
she  did  it  with  intent  to  prefer  Newton  over  her  other  creditors.  The 
answer  denies  she  was  insolvent  at  the  time  she  made  the  convey- 
ance, and  denies  that  she  made  it  either  with  intent  to  hinder,  delay^ 
or  defraud  her  creditors,  or  with  intent  to  prefer  Newton  over  her 
other  creditors.  The  petition  was  filed  June  1,  1904,  the  answer  June 
28,  1904,  and  on  December  23,  1904,  the  court,  against  the  objection 
of  the  respondent,  ordered  the  cause  to  be  referred  to  a  master,  who- 
was  to  have  the  powers  of  masters  in  chancery,  under  the  rules  of 
equity,  to  take  "the  proofs  offered  by  the  parties  upon  tiie  issue  made 
herein  as  to  the  insolvency  of  said  Lucy  A.  Cole,  and  report  the  same 
to  the  court,  with  his  findings  of  fact  and  conclusions  of  law  thereon." 

Beginning  on  April  10,  1905,  the  master  took  certain  testimony,  and 
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on  June  9,  1905,  submitted  his  report,  in  which,  after  stating  his  find- 
ings of  fact,  he  reported  as  his  conclusions  of  law  that  on  Septem- 
ber 2,  1903,  Lucy  A.  Cole  was  insolvent,  and  made  the  conveyance 
in  question  with  intent  to  prefer  one  of  her  creditors  over  others,  and 
to  hinder,  delay,  and  defraud  her  other  creditors.  To  this  finding, 
exceptions  were  taken  and  the  matter  was  heard  by  the  court  below. 
The  character  of  this  hearing  is  in  dispute.  A  careful  examination 
of  the  record  satisfies  us  that  the  court  acted  twice  upon  the  matter — 
first  upon  the  exceptions,  and  then  upon  the  entire  case.  The  cause 
was  referred  to  the  master  solely  upon  the  issue  of  the  insolvency  of 
the  alleged  bankrupt  at  the  time  of  making  the  conveyance  of  Sep- 
tember 2,  1903.  The  master  found  she  was  then  insolvent.  The 
court  overruled  the  exceptions  to  this  finding  and  affirmed  the  re- 
port in  this  respect.  Having  done  this,  the  court  went  on  and  heard 
the  case  upon  the  petition  and  answer  and  reply  and  the  evidence,  and 
'upon  a  consideration  of  the  proofs  in  said  cause  and  arguments  of 
:ounsel  the  court  found  that  the  facts  set  forth  in  said  petition  were 
lot  proved,  and  that  the  said  Lucy  A.  Cole  was  not  a  bankrupt  as 
alleged  in  said  petition."  Thereupon  the  court  dismissed  the  petition, 
from  which  this  appeal  was  taken. 

After  the  entry  of  this  judgment,  there  was  an  application  by  the 
petitioner  for  the  reopening  of  the  case  and  leave  to  offer  further  proof, 
which  was  denied;  the  court  saying: 

"It  is  true  that  the  court  inadvertently  treated  this  as  passing  upon  the 
report  of  the  master,  when,  in  fact,  it  came  origimilly  hefore  the  court. 
The  fact  is  that  the  court  considered  the  case  as  if  originally  before  it, 
and  disposed  of  it  on  the  merits." 

From  the  record  it  appears  that  the  case  is  here,  not  simply  upon 
the  testimony  taken  before  the  master,  but  also  upon  a  certificate  of 
evidence  made  by  the  court  setting  forth  certain  stipulations,  admis- 
sions, and  testimony  produced  before  the  court  which  were  not  before 
the  master.  We  have  gone  into  this  matter  in  some  detail,  because 
the  point  is  pressed  by  counsel  for  the  petitioner  that,  since  the  defend- 
ant did  not  take  a  cross-appeal,  the  findings  of  the  master  are  bind- 
ing here.  The  case  is  here,  not  upon  exceptions,  either  primarily 
or  secondarily,  to  the  master's  findings,  but  upon  an  appeal  from  the 
judgment  of  the  court  below,  after  a  hearing  of  the  case  upon  the 
pleadings  and  evidence — in  other  words,  upon  the  merits — so  that  we 
are  in  no  wise  hampered  by  the  master's  findings  and  conclusions,  but 
the  whole  case  is  before  us.  Ridings  v.  Johnson,  128  U.  S.  212,  218,  9 
Sup.  Ct.  72,  32  L.  Ed.  401 ;  Elliott  v.  Toeppner,  187  U.  S.  327,  334, 
23  Sup.  Ct.  133,  47  L.  Ed.  200;  Loveland  on  Bankruptcy  (3d  Ed.) 
§  326. 

Coming  to  the  merits,  it  appears  that  on  March  29,  1898,  F.  E. 
Cole  and  G.  H.  Cole  were  engaged  in  the  contracting  business,  paving 
streets  and  constructing  sewers  in  Toledo,  Ohio,  and  paving  streets  in 
Lima,  Ohio.  They  had  from  time  to  time  borrowed  money  from  the 
petitioner,  the  Merchants'  National  Bank  of  Toledo,  to  aid  them  in 
their  business,  and  at  that  time  owed  the  bank  $13,200,  represented 
by  seventeen  promissory  notes,  all  executed  during  January,  Febru- 
ary, and  March,  1898,    Lucy  A.  Cole  was  the  mother  of  the  Cole 
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brothers,  and  on  March  29,  1898,  she  signed  the  following  paper,  pre- 
pared by  the  cashier  of  the  bank  and  presented  to  her  by  one  of  her 
sc«s,  G.  H.  Cole: 

"^March  29,  1896. 
^'I  hereby  gnartntee  the  payment  of  all  notes  of  F.  E.  and  Q.  H.  Ck>le 
held  by  the  Merchants*  National  Bank;  also  all  renewals  of  the  same^  and 
any  new  loans  made  to  either  F.  B.  Ck>le  or  G.  H.  Ck>le  by  the  said  bank. 

••Lucy  A.  Oole." 

Lucy  A.  Cole  was  then  a  woman  advanced  in  years,  who,  while  the 
owner  of  certain  real  estate  in  Toledo,  was  not  engaged  in  business, 
and  was  apparently  without  special  business  experience.  Subsequent 
to  the  givii^  of  this  guaranty,  the  Cole  brothers  extended  their  busi- 
ness operations,  tatdne;  contracts  in  Tennessee  and  in  Philadelphia, 
and  the  Merchants*  National  Bank  enlarged  their  credit  as  needed 
from  time  to  time,  until  their  indebtedness  in  the  fall  of  1903  aggregat- 
ed over  $40,000.  During  these  five  years,  from  1898  to  1903,  the  Cole 
brothers  took  care  of  their  paper  as  it  matured,  either  paying  or  renew- 
ing the  same,  and  the  evidence  shows  that  over  $250,000  of  their  paper 
had  been  discounted  in  this  bank  during  that  period.  Of  the  out- 
standing notes  of  the  Cole  brothers,  only  one  matured  on  September  2, 
1903,  a  note  for  $6,000.  The  others  matured  later.  On  this  day 
Lucy  A.  Cole  owned  no  personal  property,  except  household  goods, 
but  owned  real  estate  of  considerable  value  in  Toledo,  and,  so  far  as 
appears  from  the  records,  had  no  creditor,  except  John  T.  Newton,  to 
whom  she  owed  a  large  sum,  unless  she  was  then  liable  to  the  Mer- 
chants' National  Bank  upon  her  guaranty.  On  this  day  she  deeded 
all  her  real  estate  in  Toledo  to  Newton. 

The  court  below  took  the  view  that  the  testimony  did  not  make  out 
a  case  of  intent  on  the  part  of  Mrs.  Cole,  either  to  defraud  her  credit- 
ors or  to  prefer  one  over  the  others,  and  it  reached  its  conclusion  be- 
cause the  testimony  did  not  satisfy  it  that  Mrs.  Cole  knew,  at  the  time 
she  made  the  conveyance,  that  she  was  insolvent,  or  that  she  had  any 
creditor  other  than  Newton.  We  can  find  no  good  ground  in  the  rec- 
ord to  withhold  our  approval  of  these  conclusions.  Mrs.  Cole  was 
not  a  business  woman.  She  signed  the  guaranty  at  the  request  of  one 
of  her  sons,  understanding,  as  she  testified,  that  it  referred  solely  to  the 
business  her  sons  were  then  carrying  on  in  Toledo.  Some  years  pass- 
ed. They  extended  their  operations  to  Tennessee  and  Philadelphia, 
the  bank  at  the  same  time  enlarging  their  line  of  credits ;  and,  accord- 
ing to  the  testimony,  the  guaranty  was  never  mentioned  to  Mrs.  Cole, 
either  by  her  sons  or  by  any  officer  of  the  bank.  It  is  not  an  unrea- 
sonable inference  that  this  paper,  which  had  been  prepared  at  the  bank 
and  signed  by  her  on  request,  had  passed  from  her  mind.  It  naturally 
would,  for  the  Toledo  business — ^the  notes  held  by  the  bank  when  the 
guaranty  was  given,  the  renewals  thereof,  and  the  new  notes  made  in 
connection  therewith — all  had  been  settled  or  taken  care  of.  The  only 
one  who  was  calling  his  claim  as  a  creditor  to  her  attention  on  or  short- 
ly before  September  2,  1903,  was  Newton,  to  whom  she  had  obligated 
herself  in  behalf  of  her  sons,  and  whom  she  had  promised  to  make  a 
conveyance  of  her  real  estate  in  satisfaction  of  his  claims,  whenever 
he  might  demand  it     She  states  in  the  record  that  she  did  make  the 
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conveyance  in  August,  1903,  and  that  the  conveyance  of  September 
2, 1903,  was  made  for  the  purpose  of  correcting  the  description  of  her 
premises  in  the  deed  made  in  August.  There  was  nothing  in  the  fact 
that  Newton  demanded  the  conveyance  in  August,  and  afterwards, 
on  September  2d,  requested  another  conveyance  to  correct  the  first. 
There  was  nothing  in  this  to  put  her  upon  notice  that  her  sons  were, 
or  were  about  to  be,  in  trouble  with  the  bank,  or  that  she  would  be 
involved  on  account  of  the  old  guaranty. 

It  is  not  necessary  for  us  to  pass  upon  the  nature  of  the  guaranty ; 
but,  conceding  it  was  still  in  force — a  thing  we  are  not  to  be  taken  as 
deciding — ^there  was  certainly  no  liability  as  against  her  until  her  sons 
had  failed  to  pay  one  of  the  notes  or  loans  which  the  guaranty  se- 
cured, and  there  could  have  been  no  failure  of  that  kind  until  the 
close  of  September  2,  1903,  when  the  note  of  $6,000  fell  due  and  be- 
came payable,  the  other  outstanding  notes  not  maturing  until  later. 
No  notice  of  the  fact  that  her  sons  had  failed,  or  would  probably  fail, 
to  meet  any  of  their  obligations  to  the  bank,  was  brought  home  to  her 
on  or  before  September  2,  1903,  when  she  made  this  conveyance.  As 
the  case  stands  in  the  record,  she  had  knowledge  on  this  day  of  but 
one  creditor,  Newton,  to  whom  she  made  a  conveyance  at  his  demand 
in  fulfillment  of  her  agreement.  She  had  a  right  to  pay  him,  and  she 
could  not  have  made  the  transfer  with  intent  to  prefer  him,  unless  at 
the  time  she  had  known,  or  had  reason  to  know,  of  the  existence  of 
other  creditors.  And  this  is  true  of  the  intent  to  hinder,  delay,  and 
defraud  her  creditors.  That  intent  must  be  established  by  proof,  fraud 
must  be  shown,  and  the  good  faith  of  the  transaction  must  be  success- 
fully impeached.  Lansing  Engine  &  Boiler  Works  v.  Ryerson,  128 
Fed.  701,  703,  63  C.  C.  A.  263.  Now,  this  has  not,  in  our  opinion,  been 
done.    The  testimony  goes  no  further  than  to  cast  a  suspicion. 

The  judgment  is  affirmed. 


<149  Fed.  711.) 

UNION  NAT.  BANK  OF  KANSAS  CITY,  MO.,  v.  NBILU 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  11,  1906.) 

No.  1,546. 

1.  Pabtnership— Trading  Partnebship— Authobitt  of  Pabtnxb— Bobbowinq 
Monet. 

In  an  ordinary  tradinf  partnership,  a  partner  has  implied  authority 
to  borrow  money  on  the  credit  of  the  firm,  to  draw,  and  accept,  make,  and 
Indorse  bUls  of  exchange  and  notes,  in  the  name  of  the  firm. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  38,  Partnership,  H 
241-265.] 

Z  Bills  and  Nottes— Bona  Fide  Pubghaseb— Authobitt  or  Makeb. 

Though  a  member  of  a  trading  partnership  has  no  implied  power  to  sign 
the  firm  name  as  an  accommodation  indorser  of  a  ndte,  yet,  if  he  does  so, 
his  unauthorized  act  constitutes  no  defense  to  the  firm  as  against  a  bona 
fide  purchaser  for  value  in  due  course ;  the  paper  being  such  as  to  be  sub- 
ject to  the  law  merchant 

3.  Same— Bona  Fide  Puboilaseb— Requisites. 

Where  the  holder  of  negotiable  paper  acquired  it  before  maturity  from 
another,  who  was  apparently  the  owner,  and  gave  a  consideration  there- 
79aC.A.— 27 
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for,  be  obtained  a  good  title,  tbougb  be  bad  knowledge  of  facts  and  dr- 
comstances  tbat  would  cause  him  or  a  man  of  ordinary  prudence  to  sua- 
pect  tbat  the  person  from  wbom  he  obtained  it  bad  no  interest  tbertin  or 
autborl^  to  use  it  for  bis  own  benefit,  and  tbougb  by  ordinary  diligencd 
be  oDuld  have  ascertained  such  facts. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  yoL  7,  BUls  and  Notes, 
fi8C8.] 

4.  Same— Notice  of  Subettship. 

Where  a  note  when  pres^ted  to  petitioner  toir  discount  was  signed  on 
its  face  by  three  persons,  the  fact  that  the  name  of  a  partnership  subse- 
quently adjudged  a  bankrupt  appeared  as  the  second  signer  was  not  notice 
to  petitioner  tbat  the  firm  signed  only  as  surety  for  the  first  signer. 

5.  Sahe. 

Where  a  series  of  notes  discounted  by  petitioner  were  all  signed  by  three 
persons,  a  partnership  which  subsequently  became  a  bankrupt  being  the 
second  signer,  the  notes  on  their  face  did  not  Indicate  a  contract  of  surety- 
ship by  which  the  second  signer  on  being  compelled  to  pay  the  entire  note 
did  so  to  the  extent  of  two-thirds  thereof  as  surety  for  the  others. 

6.  Same— Joint  and  Several  Liability. 

Where  a  series  of  notes  were  signed  by  three  persons,  the  second 
signer  being  a  firm  which  subsequaitly  became  a  bankrupt,  the  firm's 
contract  as  principal  was  to  pay  the  entire  amount  of  the  notes,  and  this 
was  not  changed  by  the  fact  that  other  signers  had  made  the  same  promise 

[Ed.  Note. — For  cases  in  point,  see  G^it  Dig«  vol.  7,  Bills  and  Notes^ 
§542.] 

.Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
em  District  of  Texas. 

For  opinion  below,  see  143  Fed.  553, 

M.  L.  Crawford  (W.  I.  Ford  and  W.  L.  Crawford,  Jr.,  on  the 
brief),  for  appellant. 

C.  A.  Keller,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  The  appellant  presented  to  the  referee 
in  bankruptcy  for  allowance  against  the  bankrupt  firm  of  A.  F.  Hardic 
&  Co.  12  notes  for  $2,500  each,  aggregatmg  $30,000.  The  claim 
was  at  first  allowed.  Afterwards,  on  motion  of  the  appellee,  it  was 
disallowed  by  the  referee  and  expunged  from  the  list  of  claims.  The 
appellant  excepted  to  the  disallowance  of  its  claim,  and  presented  to 
the  district  court  its  petition  to  review  the  decision  of  tfie  referee. 
The  district  court  affirmed  the  referee's  decision,  and  the  case  is 
brought  here  by  appeal.  The  12  notes  are  all  alike,  except  as  to  the 
date  of  maturity,  and  are  in  the  following  form: 

"$2,500.00.  Dallas,  Texas,  February  10,  3905.  April  10,  1905,  after  date  we 
promise  to  pay  to  the  order  of  Spence  and  Leonard  Hardie  twenty-flTe  hun- 
dred dollars,  at  Dallas,  Texas,  with  Interest  from  date  until  paid  at  six  per 
cent  per  annum.  If  this  note  Is  not  paid  at  maturity  and  is  collected  by  sioiit 
or  attorney,  we  further  promise  to  pay  ten  per  cent  additional  on  principal 
and  Interest  for  attorney's  fees.    Value  received. 

"Hardie  Rose  CJo. 
"(By  A.  P.  Hardie,  Pres.) 

"A.  F.  Hardie  &  Oo. 

••A.  F.  Hardie.** 

The  firm  of  A.  F.  Hardie  &  Co.  was  composed  of  A.  F.  Hardie, 
James  M.  Hardie,  and  Max  Kaliski.     It  was  a  trading  partnership, 
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engaged  at  the  time  the  notes  were  made  and  negotiated  in  the  pur- 
chase and  sale  of  merchandise  at  San  Antonio,  Tex.  The  notes  in 
question  were  signed  in  the  firm  name  in  the  handwriting  of  James 
M.  Hardie.    Each  note  was  indorsed  on  the  back  as  follows : 

"Spence  Hardie,  Leonard  A.  Hardie.  Notice  and  protest  waived.  Pay  Union 
National  Bank,  Kansas  City,  Mo.,  or  order,  Swofford  Bros.  Dry  Gooda  CJo.  By 
J.  J.  Swofford,  Pt.  Notice  &  protest  waived.  Sponce  Hardie,  Leonard  A. 
Hardie." 

The  Swofford  Bros.  Dry  Goods  Company  had  for  a  long  time  kept 
an  account  at  the  appellant  bank,  and  the  bank  was  in  the  habit  of  dis- 
counting commercial  paper  for  the  company.  On  March  30,  1905, 
the  bank  discounted  for  the  company  the  12  notes  in  question,  paying 
for  them  $30,206.80.  This  amount  was  placed  in  the  bank  to  the 
credit  of  Swofford  Bros.  Dry  Goods  Company,  and  shortly  afterwards 
checked  out  by  it.  It  is  not  shown  in  the  record  how  or  from  whom 
the  Swofford  Bros.  Dry  Goods  Company  received  the  notes,  nor  is  it 
shown  what  hands  they  passed  through  before  they  came  to  the  Swof- 
ford Bros.  Dry  Goods  Company.  The  District  Court  found  that  no  pro- 
ceeds of  the  notes  ever  came  to  the  firm  of  A.  F.  Hardie  &  Co.,  and 
that  Max  Kaliski,  who  was  an  active  member  of  the  firm  and  who 
furnished  a  large  part  of  its  capital,  received  no  benefit  from  the  notes, 
and  did  not  know  of  their  execution. 

It  was  clearly  proved,  and  found  as  a  fact  by  the  referee  and  the 
District  Court,  that  the  appellant  bank  purchased  tfie  notes,  paying 
for  them  their  full  value  in  cash  before  their  maturity,  and  that  it  had 
no  notice  of  any  infirmity  in  them,  unless  such  infirmity  is  disclosed 
by  the  notes  themselves.  The  sole  question  decided  below,  and  to  be 
decided  here,  is  whether  or  not  the  appellant  is  an  innocent  purchaser 
without  notice  of  the  12  notes.  As  they  were  purchased  before 
maturity  and  full  value  paid  for  them,  and  as  the  bank  had  no  notice 
of  any  extrinsic  fact  tending  to  show  any  infirmity  in  the  notes,  it 
must  be  held  to  be  an  innocent  purchaser  without  notice,  if  the  ilotes, 
in  the  form  in  which  they  appear,  are  prima  facie  legal  and  binding  on- 
the  firm  of  A.  F.  Hardie  &  Co.  The  question  to  be  considered,  there- 
fore, relates  to  the  form  of  the  notes.  Do  they  convey  notice  to  the 
purchaser  that  the  transaction  was  not  one  in  the  usual  and  ordinary- 
course  of  borrowing  money  or  of  other  business  for  the  benefit  of  the 
partnership?  It  was  contended  by  the  appellee,  and  held  by  the  lower 
court,  that  "the  name  of  the  Hardie-Rose  Company  appearing  as  the 
first  joint  maker  on  the  face  of  the  notes,  with  the  partnership  name  of 
A.  F.  Hardie  &  Co.  immediately  following,  imparted  notice  to  third 
parties  that  the  transaction  was  not  one  in  the  usual  and  ordinary 
course  of  business,"  and  that  the  notes,  therefore,  showed  on  their 
face  that  they  did  not  prima  facie  bind  the  partnership.  It  is  assert-^ 
ed  in  the  briefs  of  counsel,  and  in  the  opinion  of  the  trial  court,  that  nov 
case  has  been  found  decisive  of  the  precise  question. 

It  is  elementary  that  the  liability  of  partners,  as  such,  depends  upon' 
the  principle  of  agency ;  that  any  contract  made  by  a  partner  for  the- 
partnership,  within  the  actual  scope  of  the  agency,  is  binding  upon  the 
firm;  that  in  an  ordinary  trading  partnership  a  partner  has  implied- 
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authority  to  borrow  money  on  the  credit  of  the  firm,  to  draw  and  ac- 
cept, make,  and  indorse  bills  of  exchange  and  promissory  notes  in  the 
name  of  the  firm;  and  that,  even  when  the  partner  exercising  such 
power  abuses  his  trust  for  his  own  pecuniary  advantage  and  to  the 
injury  of  his  firm,  his  copartners  will  be  bound,  unless  the  other  party 
to  the  contract  is  chargeable  with  notice  of  the  facts.  It  is  well  set- 
tled, however,  that  the  power  of  a  partner,  implied  from  the  contract 
of  partnership,  to  act  as  agent  for  his  copartners  and  to  bind  them 
by  contracts  in  the  firm  name,  is  limited  to  transactions  within  the 
scope  of  the  partnership  business.  Applying  this  limitation,  it  has 
been  held  that  the  power  is  not  implied  to  sign  the  firm  name  as  an 
accommodation  indorser  (Lemoine  v.  Bank  of  North  America,  3  DilL 
44,  Fed.  Cas.  No.  8,240),  nor  to  make  contracts  of  guaranty  or  surety- 
ship. Bank  v.  Alden,  129  U.  S.  372,  9  Sup.  Ct.  332,  32  L.  Ed.  725 ; 
Foot  V.  Sabin,  19  Johns.  (N.  Y.)  164,  10  Am.  Dec.  208;  Mauldin  v. 
Bank,  2  Ala.  502;  Brettel  v.  Williams,  4  Exch.  (W.  H.  &  G.)  623. 
But  where  such  unauthorized  contract  is  made,  if  the  paper  is  of  such 
a  character  as  to  be  subject  to  the  law  merchant,  an  innocent  indorsee 
acquiring  it  in  the  usual  course  of  trade  for  value  and  before  maturity 
can  maintain  an  action  against  the  partnership.  Kimbro  v.  Bullitt,  22 
How.  256,  16  L.  Ed.  313;  National  Exchange  Bank  v.  White  (C.  C.) 
30  Fed.  412 ;  1  Daniel's  Negotiable  Instruments  (5th  Ed.)  §  368,  and 
cases  there  cited.  The  statement  of  these  principles  shows  that  tfie 
correct  decision  of  the  case  at  bar  turns  on  the  question  as  to  whether 
or  not  the  appellant  is  an  innocent  purchaser. 

There  are  conflicting  decisions  of  the  state  courts  on  what  is  suf- 
ficient to  put  the  purchaser  of  negotiable  paper  on  notice  of  facts  that 
deprive  him  of  the  character  of  an  innocent  purchaser.  Here  we  are, 
of  course,  governed  by  the  law  as  settled  by  the  federal  courts.  It  is 
held  by  this  court,  speaking  by  Pardee,  Circuit  Judge,  that  since  the 
leading  case  of  Goodman  v.  Simonds,  20  How.  343,  15  L.  Ed.  934,  one 
who  acquires  mercantile  paper  before  maturity  from  another  who 
is  apparently  the  owner,  giving  a  consideration  for  it,  obtains  a  good 
title,  though  he  may  know  facts  and  circumstances  that  would  cause 
him  to  suspect,  or  would  cause  one  of  ordinary  prudence  to  suspect, 
that  the  person  from  whom  he  obtained  it  had  no  interest  in,  or  au- 
thority to  use  it  for  his  own  benefit,  and  though  by  ordinary  diligence 
he  could  have  ascertained  those  facts.  Bank  of  Edgefield  v.  F.  C 
M.  Co.,  52  Fed.  98,  2  C.  C.  A.  637,  18  L.  R.  A.  201;  Swift  v.  Smith, 
102  U.  S.  4i2,  26  L.  Ed.  193.  In  Magee  v.  Badger,  34  N.  Y.  247, 
249,  90  Am.  Dec.  691,  the  court  held  that  the  purchaser  of  negotiable 
paper  "is  not  bound,  at  his  peril,  to  be  upon  the  alert  for  circumstances 
which  might  possibly  excite  the  suspicions  of  wary  vigilance.  He 
does  not  owe  to  the  party  who  puts  negotiable  paper  afloat  the  duty 
of  active  inquiry  to  avert  the  imputation  of  bad  faith.  The  rights  of 
the  holder  are  to  be  determined  by  the  simple  test  of  honesty  and  good 
faith,  and  not  by  a  speculative  issue  as  to  his  diligence  or  negligence." 
This  case  is  cited  approvingly  in  Brown  v.  Spofford,  95  U.  o.  474, 
478,  24  L.  Ed.  508.  It  is  not,  therefore,  a  question  as  to  whether  the 
notes  on  their  face  would  excite  the  suspicion  of  the  vigilant,  or  wheth- 
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er  the  appellant  was  negligent  in  not  making  inquiries,  as  to  ^  the  au- 
thority of  the  signing  partner  to  bind  the  firm  by  the  making  of  the 
notes;  but  the  question  is:  Do  the  notes,  on  their  face,  show  an  il- 
legal and  unauthorized  use  of  the  partnership  name  and  credit? 

In  Gelpcke  v.  City  of  Dubuque,  1  Wall.  175,  203  (17  L.  Ed.  520), 
the  court  said: 

"When  a  corporation  has  power,  under  any  circumstances,  to  issue  negoti- 
able securities,  the  bona  flde  holder  has  a  right  to  presume  they  were  issued 
under  the  circumstances  which  give  the  requisite  authority,  and  they  are 
no  n>ore  liable  to  be  impeached  for  any  Infirmity  in  the  liands  of  such  a 
holder  than  any  other  commercial  paper." 

The  principle  announced  seems  to  us  equally  applicable  to  the 
negotiable  notes  of  a  partnership.  If  a  trading  partnership,  under  any 
circumstances,  has  the  implied  right  and  power  to  make  promissory 
notes  of  the  kind  and  in  the  form  in  proof,  one  to  whom  they  are 
offered  in  the  market  has  a  right  to  presume  that  they  were  issued 
under  the  circumstances  which  gave  the  requisite  authority.  National 
Exchange  Bank  v.  White  (C.  C.)  30  Fed.  412,  416;  1  Bates  on  Part- 
nership, §  352. 

The  alleged  inherent  defect  that,  it  is  claimed,  imparted  no- 
tice of  the  illegality  of  the  notes  as  a  partnership  transaction,  that 
is  first  urged,  is  that  the  name  of  the  Hardie-Rose  Company  ap- 
pears as  the  first  joint  maker,  and  that  the  name  of  the  partner- 
ship, A.  F.  Hardie  &  Co.,  immediately  follows.  The  idea  is  that  the 
partnership,  being  the  se^cond  signer  of  the  note,  must  be  the  surety 
of  the  first  signer.  There  is  no  question  about  the  authority  of  a 
partner  in  a  trading  firm  having  the  authority  to  use  the  firm  name 
to  raise  money  on  the  partnership's  negotiable  paper.  There  is  no 
doubt,  so  far  as  the  objection  now  considered  is  concerned,  about 
his  having  the  right  to  accept  others  as  the  sureties  of  the  firm  on  such 
note.  It  follows  that,  if  the  notes  in  question  were  signed  by  A.  F. 
Hardie  &  Co.  only,  their  validity  would  be  unquestionable;  or  if  they 
were  made  by  A.  F.  Hardie  &  Co.  as  principal,  and  the  other  two 
joint  makers  as  sureties,  they  would  not  be  subject  to  the  objection 
now  considered.  What,  then,  is  the  alleged  infirmity  which  is  so 
potent  as  to  carry  notice  ?  It  is  simply  the  fact  that  of  the  three  names 
that  of  the  partnership  is  second.  This  can  be  an  infirmity  only  up- 
on the  hypothesis  that  a  presumption  arises  that  the  first  signer  of  a 
joint  note  is  principal  and  the  others  are  sureties.  No  authority  is 
cited  showing  that  such  presumption  arises  from  the  order  in  which 
the  signatures  are  attached  to  a  joint  note.  In  Summerhill  v.  Tapp, 
52  Ala.  227,  it  was  held,  Brickell,  C.  J.,  speaking  for  the  court,  that 
the  fact  that  the  name  of  one  of  several  makers  of  a  note  was  first 
in  the  order  of  signatures  did  not  cause  the  "presumption  of  surety- 
ship" to  arise.  On  the  contrary,  the  court  held  that  "all  who  sign  a 
promissory  note,  joint,  or  joint  and  several  on  its  face,  are  esteemed 
joint,  or  joint  and  several  promissors,  unless  the  note  expresses  that 
they  bear  another  relation."  In  Paul  v.  Berry,  78  111.  168,  160,  the 
court  said: 

"As  between  the  makers,  there  arises  no  presumption  simply  from  the  note 
or  the  judgment  that  the  first  si^er,  or  any  other  number  less  than  the  whole. 
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is  or  are  to  be  treated  as  principal  or  principals,  and  tHe  others  as  oo-snreties, 
but  it  rests  in  evidence,  to  be  introduced  aliunde  the  note  and  Judgment,  to 
4ietennine  what  relation  they  sustain  towards  each  other." 

Brandt  says  (1  Brandt  on  Suretyship  &  Guaranty,  §  33): 

"Where  several  persons  execute  a  promissory  note  and  there  is  nothing 
on  its  face  to  show  their  relations  to  each  other,  there  is  no  presumption  from 
the  order  in  which  they  sign  that  any,  or  which,  of  the  signers  are  sureties." 

Where  the  words  of  a  note  show  it  to  be  a  joint  obligation,  and  it 
<:ontains  no  word  to  the  contrary,  and  it  is  signed  by  several  makers, 
two,  three,  or  ten,  there  is  nothing  in  the  mere  order  of  signing  which 
creates  any  presumption  of  suretyship.  Where  there  are  three  joint 
makers,  as  in  this  case,  it  would  be  just  as  reasonable  to  presume  that 
the  first  two  were  principals  and  that  the  third  was  a  surety  as  it  is  to 
presume  that  the  first  one  is  the  only  principal  and  the  second  and 
third  are  sureties.  If  we  once  abandon  the  words  of  the  contract  and 
resort  to  presumptions  based  on  the  order  in  which  the  makers'  names 
are  affixed  to  the  note,  we  would  find  difficulty  in  applying  the  doctrine 
to  notes  signed  by  varying  numbers  of  makers. 

In  cases  where  evidence  is  admissible  to  show  that  a  ioint  maker 
was  in  fact  a  surety,  it  would  be  admissible  without  regard  to  whether 
the  alleged  surety  was  the  first,  second,  or  third  signer ;  but  no  question 
as  to  other  evidence  than  the  notes  themselves  arises  in  this  case. 

The  learned  attorney  for  the  appellee  argues  that  the  fact  that  the 
attomejrs  for  neither  party  have  been  able  to  find  a  single  decision  in 
which  It  was  held  that  a  member  of  a  firm  has  a  right  to  sign  a  joint 
note  with  others  and  to  bind  his  partners  is  "incontrovertible  evidence 
that  such  a  transaction  is  unusual  and  beyond  the  ordinary  scope  of  the 
partnership  business."  The  want  of  authority  on  the  exact  point  prob- 
ably does  not  come  from  the  fact  that  partnerships  do  not  join  others  in 
making  negotiable  joint,  or  joint  and  several  obligations,  but  it  springs 
rather  from  the  fact  that  tfiose  engaged  in  mercantile  business  and 
litigation  are  of  the  opinion  that  the  right  of  a  partner  in  a  trading 
partnership  to  execute  negotiable  paper  is  not  limited  to  instruments 
in  which  he,  for  his  firm,  is  the  sole  maker  or  drawer.  Many  cases, 
we  think,  may  be  found  in  which  the  partnership  is  sued  on  such  joint 
paper;  no  question  being  raised  as  to  its  having  any  infirmity  on  its 
face.  Faler  v.  Jordan,  44  Miss.  283,  was  a  suit  on  a  note  made  by 
Daniel  McLaurin,  W.  I.  Draughn,  and  the  firm  of  Faler,  McLaurin  & 
Co.  A  copy  of  the  note  is  not  given  in  the  report  of  the  case,  but  it 
appears  clearly  that  the  firm  of  Faler,  McLaurin  &  Co.  was  the  last  of 
the  three  signers.  The  partnership  was  composed  of  Cornelius  Mc- 
Laurin and  Faler.  Neither  of  the  first  two  signers  of  the  note  were 
members  of  the  firm.  Faler,  a  member  of  the  firm,  which  firm  was  the 
third  signer,  interposed  the  defense  that  he  did  not  sign  the  note,  or 
authorize  another  to  do  so  for  him,  but  that  the  same  was  signed  by 
-some  person  to  bind  the  firm  of  Faler  &  McLaurin  as  sureties  for 
Daniel  McLaurin,  without  his  knowledge  or  consent.  There  was  no 
suggestion  made  in  the  case  that  the  partnership  could  not  be  legally 
l)ound  by  a  joint,  or  a  joint  and  several,  note.  The  court  said,  citing 
as  authority  Winship  v.  Bank,  5  Pet.  529,  8  L.  Ed.  216,  that  "the  pow- 
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er  of  each  partner  to  put  the  name  of  the  firm  to  negotiable  paper  is 
so  essential  to  the  conducting  of  its  business  that  it  is  implied  from 
the  very  existence  of  the  firm";  and  the  learned  court  added,  speak- 
ing, it  must  be  remembered,  of  a  joint  promissory  note  in  which  the 
partnership  which  was  sought  to  be  charged  was  the  third  signer : 

"When€?ver  a  partnership  name  appears  on  commercial  paper,  the  firm  is 
prima  facie  bound,  and  the  onus  is  on  tlie  firm  and  eadi  member  to  show  that 
it  or  he  is  not  liable." 

In  Van  Tine  v.  Crane,  1  Wend.  (N.  Y.)  524,  suit  was  brought  by 
the  plaintiff  as  the  indorsee  of  a  promissory  note  made  by  the  partner- 
ship of  Crane  &  Piatt  and  one  Robert  F.  Van  Tine.  The  note  was 
joint  and  several.  The  suit  was  brought  against  the  partnership 
alone,  which  plead  in  abatement  the  nonjoinder  of  the  other  maker. 
The  court,  in  deciding  the  case,  said: 

"The  note,  having  been  signed  by  one  of  the  partners  in  the  partnership 
name,  was  the  note  of  the  firm,  and  not  of  the  individuals  composing  it,  so 
far  as  the  remedy  to  enforce  payment  was  concerned." 

There  is  no  hint  in  the  case  that  the  firm  could  not  join  in  a  joint 
and  several  note  that  bound  the  firm  to  pay  the  whole  amount  of  the 
note.  A  joint  and  several  note,  signed  by  a  partnership  and  three 
other  makers  of  the  note,  was  held  valid  and  binding  on  the  partner- 
ship for  the  entire  amount  of  the  note  in  Rp  Holbrook,  2  Lowell,  259, 
Fed.  Cas.  No.  6,588.  It  is  true  that  in  that  case  the  evidence,  aliunde 
the  note,  showed  that  the  last  three  signers  were  sureties,  but  there 
is  no  intimation  in  the  case  that  the  note  on  its  face  showed  any  in- 
firmity arising  from  the  want  of  power  of  a  partnership  to  make  a 
joint  note. 

If  the  inhibition  against  joint  promissory  notes  by  partnerships  is 
to  prevail,  the  principle  would  also  be  applicable  to  bills  of  exchange. 
While  the  drawer  of  a  bill  of  exchange  is  generally  a  single  person, 
copartnership,  or  corporation,  yet  two  or  more  persons  may  unite  in 
drawing  a  bill.  In  such  case  they  become,  of  course,  joint  obligors. 
A  person  uniting  with  a  drawer  or  drawers  could  do  so  as  a  surety, 
and  such  person  is  called  a  "surety  drawer."  1  Daniel  on  Negotiable 
Instruments  (6th  Ed.)  §  95,  and  cases  there  cited.  If  the  principle 
contended  for  by  the  appellee  were  established  as  to  promissory  notes, 
it  would  be  equally  applicable  to  bills  of  exchange.  It  would  follow 
that  a  partnership  could  not  become  a  joint  drawer  of  a  bill  of  ex- 
change, and  in  the  event  it  became  a  second  signer  of  a  bill  of  exchange 
the  presumption  would  arise  that  it  was  surety  for  the  first  signer, 
and  the  bill  would  be,  prima  facie,  not  binding  on  the  partnership. 
This  view  could  not  be  reconciled  with  the  decision  of  the  Supreme 
Court  in  Kimbro  v.  Bullitt,  22  How.  256,  16  L.  Ed.  313.  In  that  case 
a  member  of  a  firm,  which,  acting  by  another  partner,  was  a  joint 
drawer  and  second  signer  of  a  bill  of  exchange,  was  held  liable  at  the 
suit  of  the  drawees  and  acceptors,  who  paid  tfie  bill.  It  appears  in 
the  opinion  that  the  bills  were  drawn  by  Morgan  McAfee  and  the 
firm  of  Dement,  Kimbro  &  Sons,  addressed  to  Bullitt,  Miller  &  Co. 
The  bills  were  accepted  and  paid  by  the  drawees,  and  suit  was  brought 
by  them  against  Kimbro,  a  member  of  the  firm  of  Dement,  Kimbro 
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&  Sons.  Kimbro  defended  upon  the  ground  that  the  principal  acting 
partner  of  his  firm  had  no  power  to  draw  the  bills  sued  on.  It  did 
not  seem  to  occur  to  court  or  counsel  that  the  firm  had  no  power  to 
become  a  joint  obligor  with  Morgan  McAfee  as  drawers  of  the  bill, 
nor  that  the  firm  was  to  be  presumed  to  be  the  surety  of  Morgan 
McAfee,  the  first  drawer,  or  the  drawer  whose  name  was  first  signed. 
The  court  affirmed  the  judgment  of  the  Circuit  Court  against  Kimbro, 
holding  that  a  partner  m  a  trading  firm  has  a  right,  without  the  con- 
sent of  his  associates,  to  draw  bills  of  exchange,  and  that  the  right  of 
the  acceptors  who  had  paid  the  money  to  recover  from  the  drawers 
could  not  be  affected  by  the  fact  that  one  of  the  drawers  had  applied 
the  money  to  an  unlawful  purpose.  If  it  had  been  the  law  that  a 
second  signer  of  a  joint  bill  is  to  be  presumed  to  be  a  surety,  or  that 
a  partner  had  no  right,  prima  facie,  to  bind  his  firm  in  a  joint  bill,  we 
cannot  believe  that  these  defenses  would  have  been  disregarded  by 
the  court  and  counsel. 

The  learned  attorney  for  the  appellee  insists  that,  if  these  notes  do 
not  show  that  A.  F.  Hardie  &  Co.  was  surety  for  the  whole  $30,000, 
they  certainly  do  show  that  it  was  surety  for  two-thirds  of  the  amount 
of  the  notes.    The  contention  is  that,  treating  the  notes  as  joint  notes 
of  the  three  makers,  the  presumption  is  that  each  of  the  makers  re- 
ceived only  one-third  of  the  consideration,  to  wit,  $10,000,  and  that 
the  partnership  of  A.  H.  Hardie  &  Co.  therefore  became  the  security 
of  the  other  two  makers  for  $20,000.    The  idea  is  that,  as  each  mak- 
er is  jointly  bound  for  the  whole  note,  if  the  first  and  third  signers 
fail  to  contribute  to  the  payment  of  the  debt,  the  second  signer,  A. 
F.  Hardie  &  Co.,  would  have  to  pay  all,  and  that,  therefore,  the  firm  is 
at  least  security  for  the  other  two  signers  for  two-thirds  of  the  debt, 
and  that  it  follows  that  the  paper  comes  within  the  rule  against  the 
firm  name  being  used  a^  surety  by  a  partner  witiiout  the  consent  of 
his  copartners.    This  argument,  while  seemingly  sound,  avoids  the 
real  question.    It  may  be  true  that  a  joint  note,  or  a  joint  and  several 
note,  contains,  as  between  the  makers,  some  of  the  elements  of  surety- 
ship, in  that,  if  one  should  fail  to  pay,  another  may  be  required  to  pay 
more,  or  that  one,  paying  all,  may  require  contribution  from  the 
others.    But  such  consequences  come  from  occurrences  subsequent 
to  the  making  of  the  note,  and  are  based  on  relations  between  the 
parties  that  would  have  to  be  shown  by  evidence  other  than  tfie  notes 
themselves.    No  contract  of  suretyship  appears  in  the  note.    As  be- 
tween the  makers  and  the  payees,  there  is  no  element  of  a  contract 
of  suretyship.    The  payees,  or  their  indorsees,  can  look  to  all  equally 
for  payment,  and  the  debt  is  the  debt  of  all.    In  the  case  of  a  joint 
and  several  note,  any  one  maker,  at  common  law,  could  be  sued  alone 
for  the  entire  debt.    The   joint   and  several  note,  though  written 
on  one  piece  of  paper,  is  held  by  the  law  to  be  several  notes — the 
separate  note  of  eadi  msJcer  and  the  joint  note  of  all.    1  Daniel  on 
Negotiable  Instruments,  §  94.    In  the  jurisdiction  where  the  notes 
in  question  were  made  and  were  payable,  although  they  are  joint 
and  not  several  in  terms,  any  one  of  the  makers  could  be  sued  alone 
for  the  entire  debt.    Rev.  St.  Texas  1895,  §  1203.    The  notes  on  their 
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face  do  not  constitute  an  agreement  by  A.  F.  Hardie  &  Co.  as  prin- 
cipal to  pay  one-third,  and  as  surety  to  pay  two-thirds,  if  the  two 
joint  makers  fail  to  contribute  to  their  payment.  The  firm's  contract 
is,  as  principal,  to  pay  the  entire  amount  of  the  jiote.  The  fact  that 
others  make  the  same  promise  does  not  alter  the  contract  of  A.  F. 
Hardie  &  Co.  The  inhibition  against  one  partner's  binding  the  firm 
as  surety  is  not  an  inhibition  against  making  any  contract  out  of 
which  may  arise  some  of  the  consequences,  remedies,  or  liabilities 
usually  relating  to  a  contract  of  suretyship.  A  partner  may  assign, 
or  indorse,  in  the  firm  name,  a  negotiable  note  owned  by  and  payable 
to  the  firm.  If  the  maker  should  not  pay  it,  the  firm  would  be  liable 
to  the  indorsee;  and  in  that  way  the  firm  would  become,  in  a  sense, 
the  surety  of  the  makers.  It  would  be  secondarily  liable  on  the 
paper;  the  makers  failing  to  pay  it.  Stearns  on  Suretyship,  §  121, 
p.    191. 

In  Gano  v.  Samuel,  14  Ohio,  693,  it  was  held  that  one  partner, 
for  the  benefit  of  his  firm,  in  order  to  raise  money  for  the  firm,  could 
use  the  partnership  name  in  accepting  a  bill  of  exchange  to  be  ex- 
changed for  the  acceptance  of  another  firm ;  it  being  in  substance  but 
the  giving  the  name  of  the  partnership  to  secure  an  indorser.  And  in 
Morris  v.  Maddox  (Ga.)  25  S.  E.  487,  it  was  held  that  a  member  of 
a  mercantile  partnership,  to  raise  money  for  the  firm,  has  the  power  to 
exchange  the  promissory  note  of  the  partnership  for  the  promissory 
note  of  another  of  like  amount,  the  proceeds  of  which  are  intended 
for  use  in  the  partnership  business.  In  both  of  these  cases,  the  part- 
nership assumed  liabilities,  to  say  the  least,  that  were  analogous  to 
that  of  suretyship. 

The  conclusion  we  have  reached  in  this  case  is,  of  course,  not  de- 
pendent upon  the  correctness  of  the  judgments  of  the  learned  courts 
m  the  last  two  cases  we  have  cited. 

The  second  objection  to  the  notes  which  we  have  just  con- 
sidered— that  they  show  on  their  face  that  A.  F.  Hardie  &  Co. 
is  surety  for  two-thirds  of  their  amount — is  not,  like  the  first 
objection  to  them,  based  on  the  order  of  the  signatures.  If  the 
second  objection  is  sound,  it  is  available  when  the  partnership 
name  is  signed  to  the  note  first  in  order,  for,  if  it  be  true  that 
a  firm,  as  one  of  the  three  makers  of  a  joint  note,  is  surety  for 
the  other  two  makers  for  two-thirds  of  the  note,  that  condition  would 
accompany  the  contract  whether  the  partnership  signed  first  or  last. 
The  singular  result  would  follow  that  while  the  partnership  note, 
signed  with  its  name  only,  would  be  regular,  exciting  no  suspicion  and 
showing  no  infirmity,  the  same  note,  with  other  solvent  names  signed 
to  it  under  the  partnership  signature,  would  become  irregular  and  show 
on  its  face  an  infirmity  giving  notice  to  purchasers. 

We  are  of  opinion  that  the  appellants  are  entitled  to  the  protection 
afforded  by  the  law  to  bona  fide  purchasers. 

It  is  to  be  regretted  that,  in  a  case  like  this,  a  partner  who  has  been 
guilty  of  no  wrong  may  be  subjected  to  loss  by  the  wrongdoing  of 
his  copartners.  But,  when  the  question  arises  as  to  which  of  two 
innocent  parties  shall  suifer,  the  loss  should  be  made  to  fall  upon  the 
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one  who  has  put  it  in  the  power  of  the  guilty  persons  to  perpetrate 
the  fraud. 

The  court  is  of  opinion  that,  on  the  record  before  us,  the  12  notes 
are  provable  claims  against  the  estate  of  the  bankrupts. 

The  decree  of  the  court  of  bankruptcy  is  therefore  reversed,  and 
the  cause  remanded. 


<]49  Fed.  720.) 

UNION  NAT.  BANK  OF  KANSAS  CITY,  MO.,  V.  NBILL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  11,  190a) 

No.  1.547, 

Bankbuptct— Review— Form  op  Pboceedino. 

Bankruptcy  Act  July  1,  18d8.  c.  641,  §  25,  80  Stat.  553  [U.  S.  Comp.  St 
1901,  p.  3432],  provides  that  appeals,  as  In  equity  cases,  may  be  taken  in 
bankruptcy  proceedings  from  the  courts  of  bankruptcy  to  the  Circuit  Court 
of  Appeals  In  specified  cases,  including  a  judgment  allowing  or  rejecting 
a  debt  or  claim  of  $500  or  more.  Held  that  where  a  decree  rejected  a 
claim  for  ^0,000  which  petitioner  offered  to  prove  against  the  bankrupts 
estate,  petitioner's  remedy  was  by  appeal,  and,  havhig  obtained  relief 
by  appeal,  his  petition  to  superintend  and  revise  should  be  dismissed. 

[Ed.  Note. — ^Appeal  and  review  in  bankruptcy  cases,  see  In  re  E^ggert 

43  a  a  A.  a] 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Texas. 

M.  L.  Crawford  (W.  I.  Ford  and  W,  L.  Crawford,  Jr.,  on  the 
brief),   for  petitioner. 

C.  A.  Keller,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  a  petition  to  this  court  invoking 
its  jurisdiction  to  superintend  and  revise  as  matter ^f  law  a  decree  of 
the  bankruptcy  court.  The  decree  in  question  is  one  rejecting  a 
claim  for  $30,000  which  petitioner  offered  to  prove  against  the  estate 
of  A.  F.  Hardie  &  Co.,  bankrupts.  The  controversy  was  also  brought 
to  this  court  by  appeal,  and  the  opinion  in  the  appealed  case,  which 
has  just  been  handed  down,  shows  a  full  statement  of  the  proceed- 
ings in  the  court  below.    149  Fed.  711,  79  C.  C.  A.  417. 

Section  25  of  the  bankruptcy  act  of  1898  (Act  July  1,  1898,  c  541, 
30  Stat.  553  [U.  S.  Comp.  St.  1901,  p.  3432]),  provides  that  appeals, 
as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  to  the  Circuit  Court  of  Appeals  in  certain  speci* 
fied  cases;  the  third  being  "from  a  judgment  allowing  or  rejecting 
a  debt  or  claim  of  $500  or  over."  In  this  case  the  petitioner's  proper 
remedy  was  by  appeal,  and  on  appeal  the  decree  below  has  been  re- 
versed. 

The  petition  is  therefore  denied,  and  the  petitioner  will  be  taxed  with 
the  costs. 


Digitized  by  VjOOQIC 


THOMPSON-STABBETT  GO.  Y.  FITZQEBALD.  427 

4149  Fed.  721). 

THOMPSON-STARRETT  CX).  T.  FITZGERALD. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  29,  1906.) 

No.  1309. 

^,  Master  aivd  Sebvant— Action  fob  Injubt  of  Sebvant— Questions  fob 

JUBT. 

In  the  construction  of  a  steel  building,  the  contractor  laid  a  platform 
of  loose  planks  across  the  floor  beams  of  the  lower  floor  near  an  elevator, 
onto  which  laborers  were  required  to  wheel  materials  brought  in  to  be 
sent  up  on  the  elevator.  A  plank  on  one  side  extended  for  several  Inches 
over  a  drop  of  four  inches  in  the  floor  beams,  and  when  plaintiff,  who 
was  one  of  such  laborers,  stepped  on  it  the  plank  tipped  and  threw  him 
and  his  barrow  into  the  cellar  causing  his  injury.  Held,  that  the  ques- 
tion of  the  contractor's  negligence  and  failure  in  its  duty  to  provide  its 
employes  with  a  reasonably  safe  place  to  work,  and  of  plaintiff's  con- 
tributory neglig^ice  were  properly  submitted  to  the  Jury,  in  an  ac- 
tion to  recover  for  the  injury,  the  projection  of  the  plank  without  support 
not  being  obvious  to  one  on  the  platform. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and 
Servant  H  1010-1050,  1089-1132.] 

2.  Same— Place  of  Wobk— Liability  of  Masteb  fob  Impbopkb  Constbuc- 

TiON  OF  Staoinq— Negligence  of  Fellow  Sebvants. 

If  the  building  of  stagings  and  scaffolds  is  not  within  the  duty  of  a 
servant  who  may  have  to  use  them  in  doing  his  work,  and  if  he  has  no 
hand  in  erecting  them,  he  is  not  a  party  to  the  negligence  of  those  serv- 
ants to  whom  the  master  assigns  the  duty  of  providing  such  appliances, 
and  he  may  recover  from  the  master  for  an  Injury  resulting  from  their 
negligent  construction. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  34,  Master  and 
Servant  S  479.] 

3.  Appeal— Pbesentation  of  Objections  in  Tbial  Coubt— Pleading— Vabi- 

ANCE. 

A  defendant  who  contests  a  case  on  the  merits  without  objection  to 
the  evidence  offered  on  the  ground  of  a  variance,  which  might  have  been 
cured  by  an  amendment  of  the  pleadings,  cannot  assign  such  variance  as 
a  ground  for  reversal  in  an  Appellate  Court. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

Amos  C.  Miller,  for  plaintiff  in  error. 
B.  J.  Wellman,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge.  The  plaintiff  in  error,  defendant  below, 
was  engaged  as  contractor  in  constructing  a  steel  frame  building.  On 
the  first  floor  a  temporary  platform  had  been  made  by  laying  boards 
across  the  beams.  From  this  platform  a  hoist  took  bricks  and  other 
■materials  to  the  upper  floors.  Common  laborers  wheeled  bricks  along 
a  runway  from  without  the  building  to  the  platform,  left  there  the 
loaded  barrows  to  be  hoisted,  and  went  out  wheeling  the  empty  bar- 
rows that  had  been  let  down.  Plaintiff,  one  of  these  ccMnmon  laborers, 
went  to  the  side  of  the  platform  to  get  an  empty  barrow  whose  wheel 
was  over  the  edge,  and  fell  into  the  basement,  receiving  the  injuries 
complained  of. 
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Under  the  assignment  that  the  court  erred  in  allowing  the  case  to- 
go  to  the  jury,  defendant's  first  contention  is  that  there  was  not  suffi- 
cient evidence  of  negligence  in  the  construction  and  maintenance  of 
the  platform.  From  a  careful  reading  of  the  entire  bill  of  exceptions, 
it  seems  to  us  that  the  jury  were  warranted  in  finding  that  the  platform 
was  made  and  continuously  maintained  of  two  layers  of  plank  sup- 
ported by  beams  10  feet  apart;  that  the  planks  of  the  lower  layer  were 
12  to  14  feet  long;  that  some  planks  of  the  upper  layer  were  as  short 
as  8  feet;  that  at  the  edge  where  plaintiff  fell  there  was  a  drop  of  4 
inches  in  the  top  surface  of  the  supporting  beams,  which  was  occasioned 
by  the  construction  of  an  ash  pit ;  that  the  lower  plank  extended  part 
of  its  width  beyond  the  edge  of  the  4-inch  drop;  and  that  the  upper 
plank  was  laid  so  that  one  of  its  ends  did  not  reach  one  of  the  support- 
ing beams.  There  was  evidence  that  it  was  customary  to  build  such 
platforms  without  fastening  down  the  planks  in  any  way,  but  not  that 
It  was  customary  to  rest  the  outer  planks  upon  insufficient  supports. 
This  structure  might  fairly  be  inferred  not  only  from  the  testimony  of 
witnesses  who  described  the  platform,  but  also  from  plaintiff's  account 
of  the  manner  of  his  fall.  He  says  that  the  plank  at  the  edge  tipped 
sidewise,  and  that  he  and  the  barrow  and  the  plank  went  down.  De- 
fendant's foreman  testified  that  "the  top  of  the  iron  work  was  all  level," 
but  on  going  into  particulars  he  showed  that  the  ash  pit  was  14  feet 
long  north  and  south;  that  the  beams,  extending  over  it  north  and 
south  10  feet  apart,  were  dropped  4  inches  below  the  general  level  of 
the  floor ;  and  that  "flanges"  on  top  of  the  north  7  feet  of  these  beams 
came  up  to  the  floor  level.  So  this  platform,  built  out  over  the  ash  pit, 
at  its  south  edge  would  encounter  a  4-inch  drop,  unless  these  14-foot 
steel  beams  were  constructed  so  that  the  south  7  feet  thereof  would 
have  been  4  inches  above  the  floor  level  if  they  had  not  been  dropped, 
as  the  witness  says  they  were.  No  such  unusual  form  of  beams  was 
testified  to. 

On  the  basis  that  defendant,  as  master,  had  undertaken  to  provide 
its  servant  a  safe  appliance  in  the  performance  of  his  work,  a  finding 
of  negligence  was  justified  by  the  foregoing  view  of  the  evidence. 

As  the  extending  of  the  outer  plar3cs  l^yond  the  edge  of  the  small 
jog  in  the  beams  was  not  necessarily  apparent  to  a  laborer  who  went 
on  the  platform  in  the  performance  of  his  work,  there  was  no  error 
in  submitting  the  question  of  contributory  negligence  to  the  jury.  And 
as  there  was  no  evidence  that  plaintiff  had  notice  or  knowledge  of  the 
defect,  the  risk  was  not  assumed. 

It  is  further  contended  under  the  same  assignment  that  the  alleged' 
negligence  was  not  that  of  defendant,  but  of  fellow  servants  of  plaintiff. 
If  the  building  of  stagings  and  scaffolds  is  not  within  the  duty  of  a 
servant  who  may  have  to  use  them  in  doing  his  work,  and  if  he  has 
no  hand  in  erecting  them,  he  is  not  a  party  to  the  negligence  of  those 
servants  to  whom  flie  master  assigns  the  duty  of  providing  such  appli- 
ances, and  he  may  recover  from  the  master ;  but  if  it  is  the  duty  of  a 
body  of  servants  to  construct  a  staging  as  an  incident  of  the  work  upon 
which  they  are  employed  in  common,  the  master  performs  his  full 
duty  by  providing  suitable  and  sufficient  materials  and  men,  and  he 
cannot  be  held  by  one  of  the  body  for  the  negligence  of  any  of  the 
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Others.  Phoenix  Bridge  Company  v.  Castleberry,  131  Fed.  176,  65  C. 
C.  A.  481;  National  Refining  Company  v.  WiUis  (C.  C.  A.)  143  Fed. 
107.  *  There  was  evidence  that  the  staging  or  platform  in  question  was 
built  by  a  scaffold  gang  under,  and  according  to  the  direction  of  a  scaf- 
fold foreman,  who  hired  men  for  that  purpose ;  that  this  foreman  was 
also  the  foreman  of  the  common  laborers  of  whom  plaintiff  was  one ; 
and  that  he  "took  any  of  the  laborers  who  happened  to  be  around  to 
build  the  scaffolds."  But  plaintiff  did  not  take  part  in  building  this 
platform,  nor  was  it  shown  that  he  had  ever  performed  or  been  called 
on  to  perform  such  work.  Indeed,  he  testified  that  he  did  not  know 
that  his  foreman  was  also  the  foreman  of  the  scaffold  gang.  From 
this  evidence  it  might  be  inferred  that  scaffold  building  was  a  separate 
branch  of  work,  not  within  the  scope  of  plaintiff's  employment.  And 
•conceding  that  a  contrary  inference  might  also  be  drawn,  the  question 
was  one  for  the  jury. 

Complaint  is  made  that  the  case  proven  varies  from  that  declared. 
But  inasmuch  as  defendant  was  willing  to  contest  the  merits  of  the 
proven  case  .without  objection,  and  without  calling  attention  to  the 
variance,  which  could  have  been  cured  by  amendment  on  proper  terms 
as  to  costs  and  continuance,  there  is  no  just  grievance. 

The  court  refused  defendant's  request  to  charge  the  jury  that,  if 
the  accident  happened  through  the  negligence  of  the  foreman  or 
workmen  in  directing  or  constructing  the  scaffold,  the  plaintiff  could 
not  recover.  The  giving  of  the  instruction  would  erroneously  have 
withdrawn  the  case  from  the  jury. 

The  judgment  is  affirmed. 


<149  Fed.  723.) 

THE  VOLUNTEER. 

(Circuit  Court  of  Appeals,  Second  Circuit    November  7,  1906.) 

No.  se. 

1.  TOWAOB— Loss  OF  Tow  BY  COLLISION  WlTO  WbEOK— LlABIUTT  OF  TUO. 

A  finding  affirmed  that  a  tug  was  In  fault  for  the  loss  of  her  tow  by 
running  her  upon  a  sunken  wreck  at  night,  upon  ^idence  showing 
witliout  contradiction  that  a  lantern  showing  a  red  light,  and  capable 
of  burning  for  24  hours  after  each  filling,  was  filled,  lighted,  and  set 
above  the  wredc  on  the  evening  before,  and  that  It  was  burning  brightly 
two  hours  before  the  collision,  and  that  the  tug  maintained  no  sufli- 
dent  lookout 

[Ed.  Note. — ^For  cases  In  point  see  Cent  Dig.  vol.  45,  Towage,  {§  11, 

17-10,  sai 

:2.  Admiralty— Pleading— Estoppel. 

In  a  snit  In  admiralty  to  recover  for  the  loss  of  a  tow  by  collision 
with  a  sunken  wreck  at  night  in  which  the  tug  and  the  owner  of  the 
wreck  are  both  made  defendants,  and  charged  with  fault  the  libelant 
is  not  precluded  from  recovering  against  the  tug  alone  because  the  libel 
charges  the  owner  of  the  wreck  with  a  fault  which,  if  proved,  would 
exonerate  the  tug,  which  charge  is  admitted  by  the  answer  of  the  tug, 
but  Is  not  sustained  by  the  evidence;  the  practice  in  admiralty  being 
to  bring  all  parties  before  the  court,  and  to  determine  the  controversy 
on  the  merits  as  it  appears  from  the  proof »  regardless  of  technicalities 
of  pleading. 

1  74  C.  C.  A.  301. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

Libel  filed  by  the  owner  of  a  cargo  of  coal  on  board  the  barge  McNally  and 
iay  the  master  of  the  barge,  to  recover,  respectlTely,  for  the  losa  of  the  cargo 
and  for  the  personal  effects  of  said  master.  The  libel  alleged  that  the  tug 
Volunteer  was  negligent  in  towing  the  McNally  upon  the  wreck  of  the  barge 
Doherty,  which  lay  sunk  in  the  channel  at  South  Norwalk,  Cknm.  It  also  al- 
leged that  the  owners  of  the  Doherty  were  at  fault  in  not  maintaining  a 
light  aboTe  said  wreck.  The  collision  occurred  about  20  minutes  after  IZ 
on  the  night  of  October  13,  1903. 

The  district  Judge  condemned  the  tug  and  her  claimant  appeals  to  this  court. 

Lawrence  Kneeland,  for  libelants. 
De  Lagnel  Berier,  for  The  Volunteer, 
La  Roy  S.  Gove,  for  The  Doherty. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  If  there  were  a  light  above  the  wreck  at 
the  time  of  the  collision  the  tug  was  at  fault;  if  not,  the  owners  of 
the  Doherty  were  at  fault  for  failing  to  keep  a  light  there.  The  ques- 
tion thus  presented  was  one  of  fact  and  was  decided  by  the  district 
judge  after  hearing  and  seeing  the  witnesses.  We  have  repeatedly 
held  that  such  a  finding  will  not  be  disturbed  unless  dearly  against  the 
weight  of  evidence. 

That  a  lantern  showing  a  red  light  had  been  set  above  the  wreck, 
capable  of  burning  for  24  hours  after  each  filling,  is  proved  by  un- 
contradicted testimony.  It  was  refilled  on  the  day  in  question  between 
4  and  5  o'clock  in  the  afternoon  and  was  seen  burning  brightly  at 
10  o'clock.  There  is  a  presumption  that  in  such  circumstances  the 
light  continued  to  bum.  If  there  had  been  a  vigilant  lookout  on  the 
Volunteer  who  had  testified  that  he  saw  no  light,  such  testimony, 
especially  if  corroborated  by  the  wheelsman  and  other  members  of 
the  crew  in  the  actual  discharge  of  their  duties,  might  be  sufficient  to 
overcome  the  presumption.  There  was,  however,  no  such  evidence. 
Those  on  the  tug  and  tow  whose  testimony  was  given  were  attending 
to  other  matters  and  giving  little  heed  to  the  situation  ahead.  The 
master  of  the  tug  died  before  the  trial.  The  only  two  witnesses  who 
testify  on  the  subject  are  the  master  of  the  McNally  and  the  deck 
hand  of  the  Volunteer.  They  were  walking  about  and  talking,  and 
it  is  not  pretended  that  either  was  giving  his  undivided  attention  to 
the  business  of  looking  out.  Their  evidence  was  unsatisfactory  and 
the  district  judge  gave  little  credence  to  their  statements. 

The  case,  in  this  respect,  is  wholly  different  from  The  John  H. 
Starin,  122  Fed.  236,  68  C.  C.  A.  600,  where  the  captain  and  quarter- 
master of  a  large  passenger  steamer,  both  licensed  pilots  and  mariners 
of  many  years  experience,  were  in  the  pilot  house  and  a  competent 
lookout  was  at  the  bow.  These  witnesses  united  in  saying  that  they 
saw  no  light  ahead,  although  each  was  at  his  post  attending  vigilant- 
ly to  his  duty.  This  testimony  was  held  to  outweigh  the  testimony  of- 
fered on  behalf  of  the  injured  schooner  that  a  light  was  set  in  the 
rigging  and  was  seen  burning  half  an  hour  before  the  accident,  there 
being  no  satisfactory  proof  that  the  lantern  was  properly  filled  and 
trimmed. 
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The  case  at  bar  is  similar  on  the  facts  to  The  Fin  MacCool,  147 
Fed.  123,1  where  it  was  held  by  this  court  that  the  testimony  of  a  listless 
and  inattentive  crew  that  they  saw  no  light  on  a  sunken  wreck  was  in- 
sufficient to  overcome  the  positive  testimony  that  a  light  was  there. 

The  libelants  proceeded  against  the  tug  and  the  owners  of  the  Do- 
herty,  the  libel  alleging  that  the  latter  were  negligent  in  failing  to  main- 
tain a  light.  In  its  answer  the  tug  admitted  this  allegation  and  now 
asserts  that  by  reason  of  this  admission  the  libelants  are  precluded  from 
recovering  upon  the  theory  that  the  light  was  burning. 

If  this  were  a  common  law  action  between  the  libelants  and  the  own- 
er of  the  tug  there  would  be  great  force  in  the  contention,  but  it  has 
little  application  to  a  suit  in  the  admiralty  where  the  aim  and  purpose 
of  the  court  is  to  bring  all  parties  before  it  and  determine  die  con- 
troversy on  the  merits  as  it  appears  from  the  proof.  The  libelants 
might  have  proceeded  against  the  tug  alone,  in  which  event  her  own- 
er would  unquestionably  have  brought  in  the  owners  of  the  Doherty. 
The  Hudson  (D.  C.)  15  Fed.  162 ;  Admiralty  Rule  59,  Supreme  Court. 
The  libelants  were  entitled  to  recover  from  the  tug  or  the  owners  of 
the  Doherty.  The  question  of  light  or  no  light  was  one  of  vital  im- 
portance to  these  two  parties,  but  of  little  interest  to  the  libelants. 
The  tug  by  admitting  the  allegation  of  the  libel  as  to  the  fault  of  the 
owners  of  the  Doherty  couM  not  preclude  them  from  proving  that  they 
were  free  from  fault.  This  they  succeeded  in  doing  to  the  satisfaction 
of  the  district  judge  and  having  ascertained  where  the  truth  lay  it  was 
his  duty  to  decree  accordingly.  It  would  be  a  travesty  of  justice  to 
turn  a  meritorious  libelant  out  of  court  because  one  of  the  respondents 
admits  that  the  other  was  at  fault. 

The  decree  is  affirmed  with  interest  and  costs. 


049  Fed.  725.) 

THE  WINNIE. 

(Circuit  Ck)urt  of  Appeals,  Second  Circuit    December  4,  1906.) 

No.  56. 

TowAOB— Injury  of  Tow— Liability  op  Tug. 

A  tug  Is  DOt  liable  merely  because  a  tow  was  Injured  while  In  Its  cus- 
tody, but  in  an  action  against  It  to  recover  for  the  injury,  the  burden 
rests  upon  the  libelant  to  affirmatively  prove  negligence  or  fault,  which 
cannot  be  presumed  merely  because  the  injury  is  not  otherwise  accounted 
for. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  45,  Towage,  {  34.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  appeal  in  admiralty  from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  awarding  $612.98 
damages  and  costs  against  the  steam  tug  Winnie  for  negligent  towage 
of  libelant's  canal  boat  Fermoil.  The  opinion  of  the  District  Court  is 
reported  in  137  Fed.  166. 

H.  G.  Ward,  for  appellant 
La  Roy  S.  Gove,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

1  77  C.  C.  A.  349. 
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COXE,  Circuit  Judge.  The  important  facts  are  stated  in  the  opm- 
ion  of  the  district  judge. 

The  tug  Winnie  was  engaged  to  tow  the  libelant's  canal  boat  Fermoil 
and  a  larger  boat,  the  barge  Gildersleeve,  from  the  Atlantic  Basin  to 
a  stake-boat  off  Liberty  Island  in  New  York  harbor.  The  Fermoil 
was  made  fast  to  the  port  side  of  the  tug  and  the  Gildersleeve  to  the 
starboard  side,  the  bows  of  both  vessels  extending  about  45  feet  be- 
yond the  bow  of  the  tug.  The  tide  was  ebb  and  a  choppy  sea  was 
running.  When  the  canal  boat  reached  her  destination  it  was  found 
that  two  planks  cwi  her  starboard  side  were  broken.  The  main  fault 
imputed  to  the  tug  is  that  the  tow  was  improperly  made  up,  the  bows 
of  the  two  boats  being  drawn  together  so  that  they  were  not  more  than 
five  or  six  feet  apart,  as  illustrated  by  the  following  diagram: 


This  theory  is  supported  by  one  witness  only,  the  master  of  the 
Fermoil. 

The  claimant  insists,  on  the  contrary,  that  the  tow  was  made  up  in 
the  usual  way,  with  the  boats  securely  lashed  to  the  tug  and  parallel 
to  each  other,  their  bows  being  18  or  20  feet  apart.  The  claimant's 
contention  is  sustained  by  the  master,  pilot,  fireman  and  deck  hand 
of  the  tug  and  by  the  exceedingly  persuasive  presumption  that  no  tug- 
man,  with  even  a  superficial  knowledge  of  the  requirements  of  the 
service,  would  make  up  his  tow  in  a  manner  so  unprecedented  that  no 
plausible  motive  or  reason  can  be  assigned  therefor.  Not  only  would 
such  an  arrangement  augment  the  hazard  but  it  would  render  ti\t  serv- 
ice more  difficult,  requiring  increased  power  to  propel  such  a  clumsy 
flotilla  through  the  water. 

The  district  judge  was  clearly  of  the  opinion  that  the  weight  of  testi- 
mony was  with  the  claimant  on  this  issue,  but  he  found  for  the  libelant 
upon  the  theory  that  the  damage  could  be  accotmted  for  in  no  other 
way. 

He  says: 

*'The  preponderance  of  the  testimony,  as  well  as  the  probabilities  !n  view 
of  the  additional  strain  put  upon  the  tug,  are  with  the  claimant,  but  unless 
something  of  the  kind  contended  for  by  the  libelant  was  done,  I  see  no 
way  of  accounting  for  the  damage." 

We  are  unable  to  give  our  assent  to  this  reasoning.  The  burden 
was  on  the  libelant  to  prove  fault  on  the  part  of  the  tug;  in  this  he 
failed.  The  testimony  preponderates  overwhelmingly  in  favor  of  the 
claimant  to  the  effect  that  the  tow  was  made  up  in  the  usual  way. 
This  being  so  we  cannot  escape  the  conclusion  that  liability  cannot 
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be  predicated  of  a  finding  that  the  tow  was  made  up  in  an  unusual  way. 
The  libelant  alleged  negligence  and  failed  to  prove  it.  It  was  then 
the  duty  of  the  court  to  dismiss  the  libel. 

It  is  not  at  all  unlikely  that  the  damage  was  caused  by  the  swells 
of  passing  ferry  boats,  but  the  court  is  not  called  upon  to  enter  the 
realms  of  conjecture  in  an  attempt  to  ascertain  how  the  accident  was 
caused.  It  is  enough  for  the  present  case  that  the  tug  did  not  cause 
it.  There  was  nothing  in  the  condition  of  the  wind  or  water  to  make 
towing  unusually  hazardous.  The  master,  according  to  the  great 
preponderance  of  proof,  exercised  the  reasonable  care,  caution  and 
maritime  skill  required.  The  tug  was  not  an  insurer,  and  cannot  be 
held  liable  merely  because  the  Fermoil  received  an  injury  while  in 
her  custody. 

The  case  is  easily  distinguishable  from  the  Gennessee,  138  Fed. 
549,  70  C.  C.  A.  673,  where  the  make  up  of  the  tow  was  such  as  to  in- 
vite disaster  while  the  flotilla  was  lying  to  during  a  storm  and  the  tug 
made  no  effort  to  mitigate  the  risks  due  to  an  unusually  perilous 
situation. 

The  decree  is  reversed  with  costs,  and  the  cause  is  remanded  to 
the  District  Court  with  instructions  to  dismiss  the  libel. 


a49  Fed.  727.) 

BBE  et  al.  v.  BARNES. 

(Circuit  Ck>!irt  of  Appeals,  Fourth  Circuit    November  19, 1906.) 

No.  630. 

Taxation— Sale  of  Land— Sepabate  Interests— Tax  Title— Vauditt. 

Where  each  of  two  tracts  of  land  was  assessed  for  taxation  at  its  true 
value  as  the  property  of  the  owner  of  the  fee,  and  she  paid  the  full  amount 
of  the  taxes  due  thereon,  notwithstanding  an  outstanding  one-sixteenth  in- 
terest in  any  oil  that  might  he  produced  from  the  land,,  a  sale  of  such  inter- 
est for  nonpayment  of  taxes  assessed  thereon  was  void. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  45,  Taxation,  {  1267.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
cm  District  of  West  Virginia,  at  Parkersburg. 
For  opinion  below,  see  138  Fed.  476. 

This  was  a  suit  instituted  in  the  Northern  district  of  West  Virginia,  the 
object  of  which  is  to  cancel  a  tax  deed  executed  on  the  19th  of  January,  1908, 
by  W.  B.  Merservie,  clerk  of  the  county  court  of  Ritchie  county  of  that  state, 
to  B.  W.  Bee  for  one-sixteenth  interest  in  gas  and  oil  and  mineral  on  a  tract 
of  land  of  69^  acres  and  also  another  tract  of  land  of  2^  acres,  making  72 
acres  in  alL  The  court  below  has  stated  the  facts  upon  which  this  controversy 
to  based  in  a  clear  and  succinct  manner  as  follows : 

"J<^m  K.  Kelley  and  Clara  V.  Kelley,  on  March  29,  1896,  by  deed  which  was 
admitted  to  record  April  2,  1898,  conveyed  to  plaintiff,  Barnes,  a  citizen  of 
Ohio,  'one-sixteenth  part  of  all  oil  and  gas  and  other  mineral  substances  in 
and  under*  two  parcels  of  69^  and  2^  acres  of  land,  situate  in  Ritchie  county, 
this  state,  fully  described  in  the  deed  by  metes  and  bounds,  for  the  considera- 
tion expressed  of  $2,000  cash.  By  deed  of  September  21,  1898,  recorded 
September  24,  1898,  Barnes  conveyed  a  half  of  this,  or  one  thirty-second  in- 
terest in  all,  to  Mallory  Bros.;  but  they  subsequently,  by  deed  dated  March 
29,  1903,  reconv^ed  back  this  interest  to  Barnes.  The  surface  and  remaining 
fifteen-sixteenths  undivided  interest  of  the  'oil,  gas,  and  other  mineral  sub- 
stances' remained  vested  in  Mrs.  Kelley.  On  the  land  books  of  Ritchie 
790.C.A.— 28 
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county,  Mrs.  Kelley,  for  the  year  1SD8,  was  assessed  with  these  two  tracts 
separately,  as  G9Mt  acres  and  2^^  acres.  In  fee,  as  situate  on  "wts.  of  Bonds 
Creek,'  N.  E.  9  miles  from  court  house,  valued  each  at  $6.50  per  acre,  and  a 
total  valuation  of  $425,  for  the  69^  acres.  Instead  of  $451.75,  the  true  total  at 
that  rate,  and  for  the  2^  acre  tract  of  $15,  Instead  of  $16.25,  the  true  valuati<m 
at  that  rate.  She  was  assessed  for  state  purposes  on  the  69%  acres  at  the 
rate  of  25  cents  on  the  $100,  the  sum  of  $1.13,  the  full  amount  due  on  the  true 
valuation,  6%  cents  more  than  due  on  the  valuation  given;  45  cents  for 
state  school  purposes,  at  a  rate  of  10  cents,  the  correct  amount  on  the  true 
valuation,  2%  cents  too  much  on  the  valuation  given;  $1.81  for  county  pur- 
poses, at  a  rate  of  40  cents,  the  correct  amount  on  the  true  valuation,  11 
cents  too  much  on  the  valuation  given;  $2.26  for  road  purposes  and  teachers* 
fund,  respectively,  each  at  the  rate  of  50  cents,  the  right  amount  on  the  true 
valuation,  12%  cents  too  much  on  each  for  the  valuation  given;  and  $1.36 
for  building  fund,  at  a  rate  of  30  cents,  the  correct  amount  on  the  true  valu- 
ation, 8%  cents  too  much  on  the  valuation  given.  The  2%-acre  tract  also 
shows  that,  while  the  valuation  was  fixed  at  $15,  instead  of  $16.25,  the  taxes 
were  assessed  upon  the  true  valuation,  and  not  the  valuation  given«  These 
tracts  had  been  acquired  by  Mrs.  Kelley  by  different  deeds  from  different 
parties.  In  pencil  on  the  assessment  book  just  after  Mrs.  Kelley*s  name  is 
written,  *1-16  oil  reserve  to  G.  W.  Barnes';  but  the  plaintiff,  although  his 
deed  bore  date  two  days  before  April  1st,  the  assessment  date  fixed  by  law, 
was  not  assessed  in  any  manner  for  that  year  on  account  of  his  one-sixteentn 
undivided  interest  in  the  *oll,  gas,  and  other  mineral  substances  in  and  under* 
said  two  parcels  of  land. 

"For  the  year  1899  Mrs.  Kelley  is  assessed  with  these  same  two  tracts 
separately,  as  having  title  in  fee,  and  the  same  location,  bearing,  and  distance 
from  the  courthouse  is  given,  as  also  the  same  valuation  of  $6.50  per  acre 
each,  and  the  same  erroneous  total  valuations  of  $425  and  $15,  respectively. 
This  year,  however,  she  was  not  assessed  at  the  given  rates  upon  the  true 
total  valuation,  as  was  the  case  in  the  preceding  year,  but  upon  the  false 
total  valuations  given  for  both  years.  In  this  last  year  following  her  name, 
in  parenthesis,  are  the  words,  'less  one-sixteenth  oil,  &c.'  For  this  year  1899, 
when  by  the  records  Mrs.  Kelley  was  shown  to  be  vested  with  fee-simple 
title  in  the  surface  of  and  in  fifteen-sixteenths  undivided  interest  in  the  *oil, 
gas.  and  other  mineral  substances  in  and  undo:'  these  two  tracts,  an  one 
thirty-second  of  the  latter,  undivided,  was  in  plaintiff,  Barnes,  and  the  re- 
maining one  thirty-second  thereof  was  in  Mallory  Bros.,  the  said  Mallory  Bros, 
were  assessed  with  nothing,  so  far  as  shown,  because  of  their  interest;  but 
plaintiff,  Barnes,  was  assessed  with  'one-sixteenth  oil  &c.,  reserve*  in  72  acres, 
claimed  now  to  be  the  69%  and  2%  acre  tracts  consolidated,  at  the  rate  of 
50  cents  per  acre,  or  a  total  valuation  of  $36,  upon  which  taxes  amount- 
ing to  78  cents  in  all,  according  to  the  fixed  rates,  were  charged.  These 
taxes  were  not  paid  by  Barnes,  by  reason  of  which  this  interest  was  returned 
delinquent  and  sold  by  the  sheriff,  January  13,  1902,  and  purchased  by  defend- 
ant Bee,  who  paid  a  total  for  taxes  and  expenses  of  $2.35,  and  on  the  16th  day 
of  January,  1903,  had  a  surveyor's  report  made,  and  on  January  19,  1903, 
received  from  the  clerk  of  the  county  court  a  deed  therefor,  which  surveyOT's 
report  and  deed  was  on  said  last  day  admitted  to  record.  It  is  to  be  noted 
that  neither  the  report  nor  deed  bound  the  72  acres  as  a  single  tract,  but 
simply  copy  the  metes  and  bounds  of  the  69%  and  2%  acres,  respectively, 
apparently  from  the  deed  of  Kelley  and  wife  to  Barnes,  to  which  both  refer. 

"Meanwhile,  on  the  20th  day  of  October.  1902,  Kelley  and  wife  and  Barnes 
made  a  lease,  in  which  Mallory  Bros,  did  not  Join,  to  Upham  &  Rolston, 
whereby  they  granted  the  lessees  all  the  oil  and  gas  in  and  under  these  lands, 
described  as  70  acres,  and  described  generally  by  reference  to  the  abutting 
owners,  for  the  period  of  two  years,  upon  usual  terms,  for  the  payment  of 
one-eighth  royalties  and  other  conditions  not  necessary  to  set  forth.  This 
lease  was  assigned  by  the  lessees  to  Sarber  Bros.  &  Co.,  and  on  January  14, 
1908,  the  lease  and  assignment  were  together  admitted  to  record.  A  valu- 
able 200-barrel  oil  well  resulted,  and  this  one-sixteenth  undivided  interest 
became  of  value  estimated  at  from  $5,000  to  $6,000.  Defendant  Bee  insisted 
upon  his  being  the  owner  of  the  interest  under  his  tax  deed,  refusing  to 
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surrender  his  claim ;  hence  this  suit,  brought  to  set  aside  said  tax  deed  as  a 
cloud  upon  his  title,  and  the  appointment  of  a  receiver  herein,  to  whom  has 
been  paid  over  the  proceeds  arising  from  the  sale  of  oil  due  to  this  interest." 

Thos.  P.  Jacobs  and  Geo.  W.  Johnson,  for  appellants. 
Mason  G.  Ambler  (B.  M.  Ambler  and  C.  D.  Merrick,  on  briefs), 
for  appellee. 

Before  PRITCHARD,  Circuit  Judge,  and  PURNELL  and  KEL- 
LER, District  Judges. 

PRITCHARD,  Circuit  Judge  (after  stating  the  facts).  It  appears 
from  the  record  that  the  two  tracts  of  land  of  69  j^  and  2J4  acres  were 
assessed  in  1898  as  the  property  of  Mrs.  Kelley  at  $535  and  $15,  re- 
spectively, and  these  same  tracts  were  assessed  to  her  in  1899  at  the 
same  valuation,  and  she  paid  all  of  the  taxes  in  full  for  the  year  1899. 
The  tax  deed  in  question  is  based  on  an  assessment  for  the  year  1899 
against  Barnes;  the  defendant  claiming  title  under  this  deed,  which 
was  executed  to  him  by  the  clerk  of  the  county  court  by  virtue  of  a 
tax  sale  on  account  of  the  nonpayment  by  Barnes  of  the  taxes  due  for 
the  year  1899  on  his  undivided  interest,  of  one-sixteenth  of  oil,  etc., 
in  the  two  tracts  of  land  in  question. 

We  have  read  and  carefully  considered  the  opinion  of  the  court  be- 
low, and  fully  concur  in  the  conclusions  reached  therein.  Inasmuch 
as  each  of  the  tracts  of  land  was  assessed  as  its  true  valuation  for  tax- 
able purposes  for  the  years  of  1898  and  1899,  as  the  property  of  Mrs. 
Kelley,  and  the  full  amount  of  the  taxes  due  thereon  by  virtue  of  such 
assessment  being  paid  by  her,  we  are  of  opinion  that  the  sale  of  the 
premises  described  for  tfie  nonpayment  of  taxes  by  Barnes  was  un- 
authorized, and  that  the  deed  made  in  pursuance  of  such  sale  is  void. 

For  the  reasons  stated,  the  decree  of  the  Circuit  Court  is  therefore 
affirmed 


(149  Fed.  729.) 

THE  MARS. 

(Clrcnlt  Ck)urt  of  Appeals,  Third  Circuit    January  16, 1907.) 

1.  Seamen— Pebsonax.  Injuries— Liability  op  Vessel. 

Where  libelant,  a  fireman  on  a  tug,  was  scalded  while  attempting  to 
tighten  the  packing  on  the  valve  of  an  ash  hoist,  re'sulting  from  his  turning 
a  screw  the  wrong  way  and  the  machinery  was  not  materially  defective, 
the  tug  was  not  liable  for  his  injuries. 

[Ed.  Note.— For  cases  in  point,  see  C^nt  Dig.  vol.  43,  Seamen,  |§  18if, 
186 ;  vol.  34,  Master  and  Servant,  §  758.] 

2.  Same— Medical  Attendance. 

Where  a  fireman  on  a  tug  was  injured  in  the  course  of  his  employment, 
the  fact  that  the  tug  was  engaged  in  comparatively  short  coast-wise  trips 
did  not  relieve  her  from  the  usual  obligation  of  a  vessel  to  her  crew  to 
furnish  care  and  maintenance  to  effect  a  cure. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Seamen,  {§  39, 187.J 

3.  Saice. 

The  obligation  of  a  vessel  to  furnish  medical  attendance,  etc.,  to  a  sea- 
man injured  In  her  service  does  not  end  with  the  termination  of  the  voyage, 
where  there  was  not  sufficient  time  or  facilities  for  the  vessel  to  have  then 
performed  its  duty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Seamen,  §f  43, 187.] 
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4.  SAinC— FOBFEITUBS  OF  RiOHT. 

A  seaman  injured  In  the  cotine  of  his  employment  by  his  own  negligence 
does  not  thereby  forfeit  his  right' to  core  and  maintenance  at  the  ex- 
pense of  the  Tessel,  where  the  injury  was  not  caused  by  hiA  gross  n^li- 
gence  or  willfol  neglect  of  orders,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig.  toI.  43,  Seamoi,  {  187.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  District  of  Pennsylvania. 

For  opinions  below,  see  138  Fed.  941 ;  145  Fed.  446. 

John  F.  Lewis,  for  appellant. 
Howard  M.  Long,  for  appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  On  March  29,  1904,  the  tug 
Mars,  being  at  Philadelphia  and  contemplating  a  towing  trip  to  New 
England  ports  and  return,  shipped  Manides,  the  libelant,  as  a  fireman. 
He  went  to  woiic  on  the  30th.  About  midnight  of  that  day,  while 
the  tug  and  her  tow  were  lying  at  Reedy  Island  in  the  Delaware  await- 
ing the  tide,  Manides,  in  trying  to  turn  a  nut  to  tighten  the  packing 
on  the  valve  of  an  ash  hoist,  was  badly  scalded.  He  was  placed  in  a 
hospital  at  Philadelphia,  where  he  remained  a  considerable  time,  and 
was  discharged  before  a  cure  was  effected.  He  filed  a  libel  against 
the  Mars  for  damages  for  his  personal  injuries.  The  court  held  he 
was  not  entitled  to  recover,  saying: 

'^here  is  considerable  evidence  c^ered  for  the  puipose  of  showing  tiiat  the 
machinery  was  generally  out  of  order,  but  I  am  not  convinced  that  this  was 
the  case.  It  was  the  ordinary  experience  with  machinery  that  requires  con- 
stant attention  in  order  that  It  may  be  kept  up  to  the  standard.  It  was  not 
defective  or  out  of  repair  to  an  extent  that  the  tog  should  be  liable  for  any  in- 
juries resulting  therefrom,  and  for  this  reason  we  do  not  think  the  respondent 
is  liable  to  the  libelant  in  damages  for  the  injury.  There  was  no  failure  of 
ordinary  care  on  the  part  of  the  owners  of  the  tug  to  furnish  a  safe  place  for 
the  libelant  to  do  his  work,  and  the  madiinery  about  which  he  was  working 
and  the  implements  used  In  the  performance  of  his  work  were  safe  and  in 
good  condition,  save  and  except  the  ordinary  current  repairs  necessary  to  keep 
them  in  such  condition.  The  Injury  to  the  libelant  was  the  result  of  an  acci- 
dent while  performing  certahi  work  with  which  he  was  acquainted,  and  which 
should  have  been  performed  in  a  careful  manner  to  avoid  the  very  injury  he 
received.  He  is  therefore  not  entitled  to  recover  damages  against  the  respond- 
ent." 

Under  a  prayer  for  general  relief,  however,  the  court  decreed  the 
tug  should  pay  him  $291  for  expenses  for  maintenance  and  cure; 
$50  being  for  future  medical  attendance.  From  the  decree  for  pay- 
ment thereof  the  tug  took  this  appeal. 

The  evidence  bearing  on  this  branch  of  the  case  is  not  printed.  In 
its  absence,  and  in  view  of  the  fact  that  the  court  only  allowed  $291 
of  $1,593.68  claimed,  the  presumption  is  that  the  moderate  amount  de- 
creed was  justified  by  the  proofs,  and  that  the  sum  of  $50  allowed  for 
future  treatment  was  to  finish  a  course  of  treatment  interrupted  by 
his  discharge  from  the  hospital.  The  only  question,  therefore,  for 
us  to  consider  is  whether  Manides  was  entitled  under  his  employment 
and  the  finding  of  the  court  noted  above  to  any  allowance  whatever 
for  cure  and  maintenance.    The  fact  that  the  tug  was  engaged  in 
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comparatively  short  coast-wise  trips  does  not  relieve  her  from  the 
usual  obligation  of  a  vessel  to  her  crew.  One  of  these  is  to  furnish 
at  the  vessel's  expense,  care  and  maintenance  to  a  seaman  injured 
in  her  service.  The  Osceo!a,  189  U.  S.  175,  23  Sup.  Ct.  483,  47  L. 
Ed.  760.  This  right  extends  to  a  fireman.  The  North  America,  5 
Ben.  486,  Fed.  Cas.  No.  10,314.  The  word  "cure"  is  used  in  its 
original  meaning  of  care,  and  means  proper  care  of  the  injured  sea- 
man and  not  a  positive  cure  which  may  be  impossible.  The  Atlan- 
tic, Abb.  Adm.  451,  Fed.  Cas.  No.  620.  The  duty  is  to  furnish  means 
of  cure  and  to  use  all  reasonable  efforts  for  that  purpose.  Brown  v. 
Overton,  Fed.  Cas.  No.  2,024.  In  the  nature  of  things  the  end  of 
the  vojrage  does  not  end  the  obligation,  if  there  was  not  sufficient  time 
and  facilities  for  the  vessel  to  have  then  done  its  duty.  Its  unfulfilled 
obligation  may  continue  after  the  voyage  ends.  McCannon  v.  Domin- 
ion Atlantic  Company  (D.  C.^  134  Fed.  762;  Henry  B.  Fiske  (D.  C.) 
141  Fed.  191;  The  Svealand,  136  Fed.  109,  69  C.  C.  A.  97;  Reed 
V.  Canfield,  1  Sumn.  196,  Fed.  Cas.  No.  11,641.  It  is  claimed,  how- 
ever, that  libelant  lost  his  right  to  cure  because  the  injury  resulted 
from  his  own  negligence.  The  testimony,  however,  discloses  no  gross 
negligence,  willful  neglect  of  orders,  or  indeed  any  such  facts  as  are 
in  some  cases  (The  Ben  Flint,  1  Abb.  (U.  S.)  126,  Fed.  Cas.  No.  1,- 
299,  and  cases  cited)  recognized  as  affecting  a  seamen's  right.  The 
most  that  can  be  said  is  that  the  libelant  in  trying  to  tighten  the  screw 
mistakenly  turned  it  the  wrong  way,  thus  loosening  it  and  permitted 
the  steam  which  scalded  him  to  escape.  Neither  the  ancient  codes 
or  the  modern  decisions  show  any  reasoning  or  authority  for  hold- 
ing that,  where  the  injury  to  the  seaman  in  the  performance  of  his 
accustomed  duties  was  received  through  remissness  or  not  unusual 
carelessness  on  his  part,  he  thereby  forfeits  his  right  to  cure  and  main- 
tenance. The  Osceola,  supra;  The  City  of  Alexandria  (D.  C.)  17 
Fed.  395;  The  Ben  Flint,  supra. 

The  decree  of  the  District  Court  is  therefore  affirmed. 


049  Fed.  731.) 

PORT  V.  SCHLOSS  BROS,  ft  CO. 

(Clpcnlt  Court  of  Appeals,  Third  Circuit    January  16, 1907.) 

No.  53. 

Writ  or  EaBOfr—PABTiES— Joint  Judgment. 

Wbere  two  members  of  a  firm  were  jointly  sued  on  a  firm  debt  and 
judgment  was  entered  against  both,  a  writ  of  error  could  not  be  main- 
tained by  one  of  them  alone  In  the  absence  of  summons,  severance,  or  a 
sufficient  showing  for  nonjoinder  of  the  other. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
H  1802, 1806, 1811.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania.^ 

Leslie  A.  Howard  and  F.  P.  Tarns,  for  plaintiff  in  error. 
Joseph  Stadfeld,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 
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BUFFINGTON,  Circuit  Judge.  This  is  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Pennsylvania.  In 
that  court  Schloss  and  others,  citizens  of  Maryland,  brought  an  action  of 
assumpsit  against  Clarence  A.  Port  and  W.  J.  Snyder,  citizens  of  Penn- 
sylvania, partners  trading  as  Port  &  Snyder,  for  a  merchandise  account 
in  excess  of  $2,000.  Both  defendants  were  served.  Port  appeared  and 
defended  the  suit.  Snyder  entered  no  appearance,  but  was  called  as 
a  witness.  The  jury  was  sworn  against  both  defendants  without 
objection  by  Port,  and  after  a  trial  on  the  merits  a  verdict  was  rendered 
in  favor  of  the  plaintiffs  for  the  full  amount  of  their  claim.  After 
entry  of  judgment  against  both  defendants  Port  alone  sued  out  this 
writ  of  error,  then  for  the  first  time  raising  the  question  that  a  judg- 
ment for  default  should  have  been  entered  against  Snyder;  that  the 
jury  was  improperly  sworn  against  both  defendants ;  that  the  judgment 
against  Snyder  was  invalid,  and  therefore  there  was  error  in  entering 
judgment  against  him,  Port. 

Before  passing  on  these  questions,  we  are  met  by  a  motion  of  the 
defendants  in  error  to  dismiss  this  writ.  In  support  thereof  it  is  con- 
tended that,  there  being  a  joint  judgment  against  both  Port  and  Snyder, 
a  writ  of  error  will  not  lie  unless  both  join  in  it.  There  has  been  no 
summons,  severance,  or  sufficient  ground  for  nonjoinder  shown.  The 
motion  to  dismiss  is  supported  by  authority.  In  Feibelman  v.  Packard, 
108  U.  S.  14,  1  Sup.  Ct  138,  27  L.  Ed.  634,  it  was  said: 

'*Mo6e8  Feibelman  and  Oeorge  Woelker,  as  partn^,  sued  the  defendants  in 
error  to  recofrer  damages  for  the  seizure  of  their  partnership  goods  by  Packard, 
marshal  of  the  United  States  for  the  district  of  Louisiana.  A  Judgment  was 
rendered  against  them.  Their  interests  in  the  suit  was  joint,  and  the  judgment 
affects  them  jointly  and  not  separately.  Feibelman  alone  has  brought  this 
writ  of  error,  and  there  has  been  no  summons  and  seyerance  or  other  equiva- 
lent proceeding.  It  follows  that  the  writ  must  be  dismissed  on  the  authority 
of  Williams  V.  Bank  of  the  United  States,  11  Wheat  414,  6  L.  Ed.  508 ;  Master- 
son  y.  Hemdon,  10  Wall.  416,  19  L.  Ed.  953 ;  Simpson  y.  Greeley,  20  Wall.  152, 
22  L.  Ed.  33a" 

To  the  same  eflFect,  in  addition  to  the  case  cited,  are  Estis  v.  Trabue, 
128  U.  S.  228,  9  Sup.  Ct  58,  32  L.  Ed.  437,  and  Mason  v.  United  States, 
136  U.  S.  582,  10  Sup.  Ct  1062,  34  L.  Ed.  345. 

In  view  of  these  decisions,  the  motion  to  dismiss  must  prevail 


{J49  Fed.  732.) 

PITTSBUKGH  RY.  CO.  y.  CLUFF. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  17,  1907.) 

No.  87. 

Street  Rahaoads— Injubt  to  Person  on  Traoks-^Oontributort  Neoligencb. 

A  plaintiff  who,  after  seeing  a  street  car  approaching  while  he  was  still 
npon  the  sidewalk,  started  to  cross  a  curyed  track  which  led  into  a  cross 
street  without  again  looking,  and  was  struck  by  the  car  and  injure^  was 
chargeable  with  contributory  negligence  as  matter  of  law,  and  cannot  re- 
cover for  the  injury ;  nor  is  he  relieved  from  such  negligence  by  the  fact 
that  there  was  another  track,  which  went  straight  ahead  past  the  comer. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig.  voL  4A,  Street  Railroads, 
S$  207,  208] 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
cm  District  of  Pennsylvania. 

James  C.  Gray,  for  plaintiff  in  error. 
Thomas  M.  Marshal,  for  defendant  in  error. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  LANNING,  Dis- 
trict Judge. 

DALLAS,  Circuit  Judge.  The  defendant  in  error  brought  an  ac- 
tion against  the  plaintiff  in  error  to  recover  damages  for  personal  in- 
juries to  the  plaintiff  below,  caused  by  his  having  been  struck,  while 
crossing  one  of  the  streets  of  the  city  of  Pittsburgh,  by  an  electric 
railway  car  operated  by  the  defendant  below.  At  the  close  of  the 
trial  the  court  was  requested  to  charge,  that  "under  all  the  evidence  the 
verdict  must  be  for  die  defendant";  and  the  refusal  of  this  request, 
amongst  other  things,  is  here  assigned  for  error. 

It  may  be  assumed  that  the  defendant's  servants  were  not  as  careful 
as  they  should  have  been,  for  we  rest  our  decision  solely  upon  the 
ground  that  it  was  conclusively  shown  that  the  proximate  and  decisive 
cause  of  the  accident  was  lack  of  ordinary  prudence  upon  the  part  of 
the  plaintiff  himself.  There  was  no  conflict  of  evidence.  The  de- 
fendant offered  none.  By  the  plaintiff's  own  testimony  it  plainly 
appeared  that  while  he  was  still  upon  the  sidewalk  he  saw  the  car 
coming.  He  did  not  wait,  however,  nor  look  again,  but  stepped  di- 
rectly in  front  of  it.  It  was  moving  rapidly — ^perhaps  too  rapidly; 
but  he  realized  this,  and  therefore  should  have  been  especially  care- 
ful. He  did  not  know  that  it  would  leave  the  straight  track  and  fol- 
low the  curve  by  which  it  reached  the  point  at  which  he  was  struck ; 
but  the  curved  track  was  as  plainly  within  his  view  as  the  straight  one, 
and  there  was  nothing  to  justify  him  in  proceeding  upon  the  assumption 
that  the  car  would  not  make  the  turn.  In  short,  there  was  no  sup- 
port whatever  for  any  inference  other  than  that  the  accident  was  di- 
rectly due  to  the  plaintiff's  own  heedlessness,  and  consequently  the 
binding  instruction  for  which  the  defendant  asked  ought  to  have  been 
given. 

The  judgment  is  reversed. 


a49  Fed.  733.) 

AMERICAN  TIN  PLATE  CO.  v.  SMITH. 

(Circuit  Court  of  Appeals,  Third  ClrcuH.    January  4,  1907.) 

No.  34. 

Masteb  and  Skbyant— Action  fob  Injubt  to  Sebvant— Assumption  or  Risk. 
A  judgment  on  a  verdict  for  plaintiff  in  an  action  by  a  servant  against 
the  master  to  recover  damages  for  a  personal  injury  in  which  the  defense 
^as  the  assumption  of  risk  by  plaintiff  affirmed. 

For  former  opinion,  see  143  Fed.  281,  74  C.  C.  A.  419. 

Before  DALLAS  and  GRAY,   Circuit  Judges,  and  LANNING, 
'  District  Judge. 
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PER  CURIAM.  Wc  think  that  the  opinion  rendered  and  decision 
made  when  this  case  was  before  this  court  at  a  former  term  (American 
Tin  Plate  Co.  v.  Smith,  143  Fed.  281,  74  C.  C.  A.  419)  requires  that 
the  judgment  brought  up  by  the  present  writ  of  error  should  be  af- 
firmed, and  therefore  it  is  so  ordei^ 


(149  7cd.   734) 

MOLINB  TRUST  ft  SAVINGS  BANK  ▼.  WYLIB. 

(Circuit  Oourt  of  Appeals,  Eighth  Circuit    December  22,  190a) 

No.  2,457. 

Appbai.  and  Bbbo&— Dismissai*  or  AppEAir-ViOLATiON  OF  Rules  of  Coubt. 
A  Circuit  Court  of  Appeals  may  diamiss  an  appeal  where  the  appel- 
lant fails  to  comply  with  rules  11  and  24  of  tlie  court  (90  Fed.  cxItI, 
clxiv,  81  C  C.  A.  cxlYi,  clxiT)  respecting  assignments  of  error  and  briefs 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  3,  Appeal  and  Error, 
S  810L] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  Iowa. 

On  motion  to  dismiss  appeal. 

Geo.  W.  Wood  and  J.  A.  Hanley,  for  appellant 
Walter  H.  Petersen  and  Walter  M.  BallufF  (Wm.  M.  Chamberlain, 
E.  E.  Cook,  and  F.  L.  Dodge,  on  the  brief),  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

PER  CURIAM.  The  appeal  in  this  case  is  dismissed  on  the  motion 
of  the  appellee  upon  the  authority  of  City  of  Lincoln  v.  Sun  Vapor 
Street  Light  Co.,  8  C.  C.  A.  253,  254,  59  Fed.  756,  758,  Osw^[0 
Township  v.  Travelers'  Ins.  Co.,  17  C.  C.  A.  77,  70  Fed.  225,  Sover- 
eign Camp  of  Woodmen  of  the  World  v.  Jackson,  38  C.  C.  A.  208^ 
97  Fed.  382,  and  Western  Assurance  Co.  v.  Polk,  44  C.  C.  A.  104, 
104  Fed.  649,  for  the  failure  of  the  appellant  to  comply  with  rules  11 
and  24  of  this  court  (90  Fed.  cxlvi,  dxiv,  31  C.  C.  A.  cxlvi,  dxiv)^ 
which  relate  to  the  assignment  of  errors  and  the  briefs  required. 

The  motion  of  the  appellant  to  amend  its  brief  is  denied. 


(149  Fed.  734.) 

BUSH  00.  v.  CENTRAL  IL  CO.  OF  NEW  JERSEY. 

CENTRAL  R.  00.  OF  NEW  JERSEY  Y.  BUSH  CO. 

(Circuit  CJourt  of  A]H>eals,  Second  Circuit    November  7,  1906.) 

Nos.  42,  43. 

Whabves— Sinking  or  Cab  Float  at  Float  Bbidgb—Uzisba worthy  Ck)NDi* 

TION. 

Findings  of  the  trial  conrt  affirmed  tbat  the  sinking  of  libelant's  car 
float  at  the  float  bridge  of  respoDdoit  railroad  company,  while  it  was 
nnloading  cars  therefrom,  was  due  to  her  nnaeaworthy  condition  caused 
by  her  having  two  feet  of  water  in  her  hold,  and  tliat  respondent  was 
not  negligent  either  in  the  manner  of  discharging  her,  or  in  failing  to  in- 
spect her  and  measure  the  water  in  her  hold,  it  appearing  that  it  was  her 
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master's  duty  to  notify  It  oi  her  condition,  and  that  no  such  notice  was 
given,  and  her  condition  was  not  apparent  without  Inspection. 

Appeal  from  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

^  These  causes  come  here  upon  appeals  from  final  decrees  on  cross 
libels,  dismissing  the  libel  of  the  Bush  Company  in  the  first  action,  and 
awarding  damages  and  costs  to  the  libelant,  the  Central  Railroad  Com- 
pany, in  the  second  action.  The  opinion  of  the  court  below  is  print- 
ed in  130  Fed.  222. 

Albert  A.  Wray,  for  Bush  Company. 

George  Hobnes,  for  Central  Railroad  of  New  Jersey. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  issues  herein  raised  by  questions  of  fact  were 
presented  by  testimony  in  open  court,  and  were  disposed  of  in  favor 
of  the  railroad  company. 

The  findings  and  decisions  are  chiefly  challenged  on  the  ground 
that  the  railroad  was  negligent: 

'*(!)  In  failing  to  Inspect  the  vessel  and  measure  the  water  In  her  hold 
before  she  was  toggled  fast  to  the  bridge. 

**(2)  In  toggling  the  boat  to  the  railroad  bridge  with  the  bow  nearly  two 
feet  above  Its  normal  position  in  the  water,  and  attempting  to  unload  her 
while  In  this  position." 

And  that  the  evidence  was  insufficient  to  establish  that  the  float  was 
unseaworthy. 

The  libel  alleged,  and  the  trial  of  libelant's  case  against  the  railroad 
company  proceeded  upon,  the  theory  that  the  negligence  complained  of 
consisted  in  the  fact  diat : 

**Wlille  the  respondent's  said  locomotive  and  drill  car  were  employed  to 
haul  said  cars  from  off  said  car  float,  they  were  so  negligently,  carelessly, 
unskUlfolly,  and  Improperly  handled,  that  the  said  drill  car  was  brought 
violently  Into  collision  with  the  forward  car  upon  said  float,  and  the  force 
of  said  blow  drove  said  three  cars  to  the  extreme  outboard  end  of  said  car 
float,  where  th^  remained  for  upward  of  half  an  hour,  greatly  straining  said 
car  float  by  the  uneven  and  Improper  balancing  of  the  weight  of  her  load. 
That  said  automatic  brakes  were  out  of  order,  and  were  negligently  suffered 
to  remain  so,  and  did  not  work,  and  the  brakes  upon  said  locomotive  and  the 
locomotive  Itself  were  not  employed  to  lessen  the  forces  of  the  blow  when  the 
cars  collided  as  aforesaid,  and  to  stop  said  drill  car  before  said  collision  took 
place." 

This  theory  was  disproved  by  the  great  preponderance  of  testimony, 
and  the  claims  of  negligence  now  advanced  were  introduced  by  amend- 
ment at  the  close  of  the  hearing. 

The  finding  of  the  court  that  the  railroad  was  not  negligent  in  fail- 
ing to  inspect  the  vessel  and  measure  the  water  in  the  hold  is  sup- 
ported by  the  admission  of  the  man  in  charge  of  the  car  float.  In- 
dependent Stores  No.  3,  that  the  yardmaster  asked  him  if  he  had  any 
water  in  the  float,  and  how  much  he  had,  and  by  the  failure  of  the 
Bush  Company  to  introduce  any  evidence  to  show  that  it  gave  any 
notice  or  information  as  to  the  presence  of  water  in  her  hold.  The  ut- 
most that  can  be  claimed  in  favor  of  the  Bush  Company  as  to  evidence 
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on  this  point  is  that  if  an  outside  boat  comes  to  the  float  and  anything 
is  wrong,  it  is  the  duty  of  her  captain  to  give  notice  thereof ,  but  that 
if  the  condition  of  an  outside  boat  is  such  as  to  challenge  the  atten- 
tion of  the  float  master,  or  if  he  is  notified  by  her  captain  tfiat  anything 
is  wrong,  he  would  not  let  the  boat  in,  and  that  otherwise  he  would. 
But  the  evidence  fails  to  show  that  any  such  condition  was  apparent 
in  this  float,  and,  as  already  shown,  proves  that  no  actual  notice  was 
given.  The  claim  of  negligence  in  toggling  the  bow  of  the  boat  above 
her  normal  position  was  asserted  solely  on  the  strength  of  a  state- 
ment by  one  witness  for  the  railroad  company.  But  it  appeared  that 
this  statement  was  made  under  a  misunderstanding  of  a  question, 
and  it  was  seasonably  corrected  by  the  witness  in  his  subsequent  testi- 
mony. The  evidence  abundantly  supports  the  finding  of  the  court  be- 
low that  the  proximate  cause  of  the  loss  was  the  unseaworthiness  of 
the  float 

The  decree  upon  the  libel  of  the  Central  Railroad  Company  is  af- 
firmed, with  interest  and  costs.  The  decree  dismissing  the  libel  of  the 
Bush  Company  is  affirmed,  with  costs. 


a49  Fed.   736.) 

UNITED  SHIRT  ft  COLLAR  CO.  et  al.  v.  BEATTIE  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    October  18,  1906.    On  Re- 
hearing, January  30,  1907.) 

No.  219. 

1.  Patents— Anticipation. 

A  patent  for  a  successful  machine  is  not  void  for  anticipation,  because 
a  prior  machine  intended  for  a  different  purpose  may  possibly  be  capable 
of  use  as  an  inefficient  substitute  for  the  later  machine. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  yoL  38,  Patents,  §S  66-72.] 

2.  Same— Invention. 

The  conversion  of  an  abandoned  macliine,  which  was  a  failure,  into  one 
which  is  operative  and  successful,  by  the  introduction  of  new  and  ingenious 
features,  however  simple,  constitutes  invention,  which  may  be  protected  by 
a  patent 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  38,  Patents,  {  73.] 

3.  Same— Anticipation— Sufficiency  of  Proof. 

A  patent  will  not  be  held  void  for  anticipation  by  an  unpatented  ma- 
chine on  the  oral  testimony  of  witnesses,  the  accuracy  of  which  depends 
upon  their  unaided  recollection  of  events  which  occurred  25  years  previ- 
ously, unless  It  is  exceptionally  dear  and  convincing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  voL  88,  Patents,  {  78.] 

4.  Same— Persons  Entitled  to  Patent  as  Inventors. 

The  right  of  one  who  conceives  an  invention  to  patent  the  same  as  the 
sole  inventor  is  not  lost  because  he  lacks  the  mechanical  skill  to  ^nbody 
his  invention  in  a  machine,  and  employs  another  to  construct  such  ma- 
chine. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  38,  Patents,  H  68, 118, 
125.] 

5.  Same— Infringement— Sufficiency  op  Proof. 

A  decree  for  infringement  of  a  patent  will  not  be  reversed  on  appeal, 
because  the  proof  shows  that  the  infrinfrlng  machine  was  sold  by  a  con- 
cern doing  business  under  a  different  name  and  style  from  that  of  the  part- 
nership of  defendants  as  alleged  in  the  bill,  where  it  also  fairly  shows  that 
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the  defendants  were  the  proprietors  of  such  concern,  and  the  fact  that  they 
made  the  sale  was  not  contested  hi  the  trial  court 

6.  Same— Invention  and  I nfbingement— Folding  Machine. 

The  Pine  patent,  No.  645,871,  for  a  machine  for  folding  the  edges  of 
blanks  for  making  cuffs,  collars,  and  like  articles,  was  not  anticipated  in 
the  prior  art,  and  covers  a  true  combination,  although  of  old  elements, 
which  discloses  invention;  also  held  valid  as  against  the  claim  that  the 
patentee  was  not  the  inventor,  and  infringed  as  to  the  first  four  claims; 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern Kstrict  of  New  York. 

On  appeal  from  a  decree  of  the  Circuit  Court  for  the  Northern  District  of 
New  York  holding  valid  and  infringed  the  first  four  claims  of  letters  patent 
NV).  645.871,  granted  March  20,  1900,  to  the  complainant,  United  Shirt  & 
Collar  Company,  as  assignee  of  James  K.  P.  Pine,  the  inventor,  for  an 
Improvement  In  machines  for  Intuming  the  edges  of  collars,  cuffs  and  like 
articles.  The  application  was  filed  October  3,  1894.  The  other  complainant, 
Reece  Folding  Machine  Company,  is  the  sole  licensee  and  is  engaged  in 
making  and  leasing  machines  under  the  patent.  The  defenses  in  the  Circuit 
Court  were  lack  of  novelty  and  invention,  prior  use,  patentee  not  sole  in- 
Tentor  and  non-infringement,  particularly  of  claim  4.  The  assignment  of 
errors  present  the  same  questions  In  this  court. 

The  opinion  of  the  Circuit  Court  is  reported  in  138  Fed.  130. 

George  A.  Mosher,  for  appellants. 
E.  H.  Brown,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  Pine  patent  relates  to  improve- 
ments in  machines  for  infolding  the  edges  of  cuff  blanks  by  which 
the  infolds  are  formed  in  the  blanks  and  are  pressed  with  the 
fabric  folded  back  on  itself  by  the  combined  action  of  the  support 
on  which  the  blanks  are  placed,  a  templet  defining  the  form  of  the 
blanks,  and  infolders  actuated  to  carry  the  subtending  edges  of  the 
blanks  inwardly  or  over  the  defining  edges  of  the  templet.  The  in- 
fold thus  formed  is  fixed  in  the  blanks  by  pressure  between  the  sup- 
port and  the  infolders  before  the  templet  has  been  removed  and  the 
infolders  withdrawn  from  the  folded  edges  of  the  blanks.  Two  blanks 
are  then  placed  together  with  the  folded  over  edges  concealed  between 
them  and  united  by  a  line  of  stitching  along  their  folded  edges,  the 
stitching  being  done,  of  course,  on  another  machine.  The  patented 
device  may  be  used  not  only  for  folding  cuffs  but  for  collars  and  other 
similar  articles. 

Five  pages  of  drawings  containing  seven  figures,  illustrating  the 
machine  in  its  minutest  details,  accompany  the  description.  The  claims 
involved  contain,  substantially,  the  same  elements.  The  first  claim 
which  is  a  sufficient  exemplification  of  the  others  is  as  follows : 

"(1)  In  a  machine  for  infolding  cuff-blanks  or  analogous  articles,  the 
combination  of  a  support  for  the  blanks,  a  templet  having  expanding  and 
contracting  plates,  edge  portions  of  which  are  adapted  to  bear  directly  upon 
the  blanks  upon  said  support,  and  within  edge  portions  of  the  blanks.  Infolders 
constructed  to  move  inwardly  and  outwardly  whereby  the  edge  portions  of 
the  blanks  may  be  folded  over  the  edge  portions  of  the  templet,  and  means 
whereby  the  folds  of  the  blanks  may  be  pressed  between  the  support  and  the 
infolders  after  withdrawal  of  the  plates  of  the  templet  from  the  folds  and 
thereby  fixed  with  a  sharp  fold." 
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The  combination  here  claimed  contains  the  following  dements  in 
a  machine  for  infolding  cuff  blanks:  (1)  A  support  for  the  blanks. 
(2)  A  templet,  having  expanding  and  contracting  plates  with  edge 
portions  bearing  directly  upon  the  blanks  within  the  edge  portions  of 
the  blanks.  (3)  Infolders  constructed  to  move  inwardly  and  outwardly 
for  folding  the  edges  of  the  blanks  over  the  edges  of  the  templet  (4) 
Means  whereby  the  blanks  may  be  fixed  with  a  sharp  fold  by  being 
pressed  at  the  infolds  between  the  support  and  the  infolders  after  the 
templet  has  been  contracted  and  withdrawn.  An  analysis  of  the 
other  claims  is  unnecessary,  further  than  to  say  that  the  fourth  claim 
is  specifically  limited  to  "means  for  forcing  the  bed  against  tfie  in- 
folders," whereas  the  other  claims  are  broad  enough  to  include  means 
for  forcing  the  infolders  down  upon  the  support.  The  infolders  of  this 
claim  are  "constructed  to  move  inwardly  and  outwardly  on  all  sides 
simultaneously." 

The  operation  of  the  machine  is  as  follows :  A  blank  is  placed  on 
the  bed,  or  support,  and  the  templet  is  brought  down  on  the  blank  with 
the  expanding  plates  resting  thereon.  By  means  of  a  lever  these  plates 
are  moved  outwardly  over  the  blank.  The  folders  are  tfien  moved  in- 
wardly carrying  the  edges  of  the  blanks  over  the  outer  edges  of  the 
plates.  The  p&tes  are  then  drawn  out  of  the  folds  by  reversing  the 
lever.  By  means  of  a  foot  treadle  the  support  is  forced  up  pressing 
the  infolds  between  it  and  the  infolders.  The  templet  is  then  raised 
and  the  infolders  are  moved  outwardly  leaving  the  blank  smoothly  and 
sharply  folded  on  the  support.  The  patentee  takes  pains  to  explain, 
what  the  law  probably  implies,  that  the  machine  can  be  made  applicable 
to  folding  square  comers  and  blanks  of  other  forms  and  that  other, 
equivalent,  means  can  be  substituted  for  the  pressing  upward  of  the 
support  without  departing  from  the  spirit  of  the  invention. 

We  do  not  think  that  Pine  has  made  a  "pioneer  invention,"  but  we 
cannot  resist  the  conclusion  that  he  has  made  a  valuable  improvement, 
which,  for  the  first  time,  placed  in  the  hands  of  manufacturers  of  col- 
lars and  cuffs  a  practical  working  device  which  does  the  work  faster 
and  better  than  previous  devices.  Though  not  entitled  to  a  broad 
range  of  equivalents  the  complainants  are  entitled  to  protection  against 
one  who  has  admittedly  appropriated  the  identical  combination  of  three 
of  the  claims  in  controversy.  Time  will  be  saved  if  the  concession  be 
made  at  the  outset  that  the  elements  of  the  claims,  considered  separate- 
ly or  in  different  environments,  were,  speaking  generally,  all  old.  The 
question  here  is  was  the  combination  old?  That  the  claims  cover  a 
combination,  and  not  an  aggregation,  we  have  no  doubt,  even  though 
the  operations  of  the  separate  elements  do  not  synchronize.  Forbush 
V.  Cook,  2  Fish  Pat.  Cas.  668,  Fed.  Cas.  No.  4,931;  Heath  Cycle 
Co.  V.  Hay  (C.  C.)  67  Fed.  246;  Int.  Recording  Co.  v.  Dey,  74  C.  C 
A.  68,  142  Fed.  736,  744. 

The  patent  chiefly  relied  on  by  the  defendants  is  the  one  granted 
to  George  Boxley,  January  29,  1878,  No.  199,615.  The  judge  of  the 
Circuit  Court  carefully  considered  this  patent  and  the  machine  al- 
leged to  be  built  under  it,  and,  as  we  agree,  in  the  main,  with  his 
conclusions  it  is  unnecessary  to  repeat  what  he  has  so  well  and  care- 
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fully  stated.  The  admission  by  the  defendant  that  the  Boxley  patent 
does  not  disclose  the  fourth  element  of  the  claims  as  stated,  supra, 
removes  it  at  once  from  the  list  of  anticipating  references. 

The  Circuit  Court  did  find,  however,  that  the  Boxley  machine  was 
capable  of  being  used  to  perform  this  pressing  operation  by  with- 
drawing and  raising  the  templet  and  then  extending  the  blades  of  the 
templet  and  lowering  it  upon  the  blades  of  the  infolders  still  extended 
over  the  folded  edges  of  the  blank.  Although  such  use  was  possible 
the  court  was  not  satisfied  that  the  machine  ever  was  so  used  and 
was  of  the  opinion  that  it  was  not  constructed  for  such  use  and  if  so 
used  it  would  soon  be  worn  out  and  destroyed.  This  view  is,  we  think, 
as  liberal  for  the  defendants  as  the  proofs  warrant.  The  Boxley  prior 
use  has  not  been  established  beyond  a  reasonable  doubt  for  the  follow- 
ing reasons: 

First  It  is  most  improbable  that  a  machine  which  could  do  the 
work  of  the  Pine  machine  would  be  permitted  to  go  out  of  existence 
when  skillful  men,  knowing  the  needs  of  the  business,  were  searching 
for  such  a  machine. 

Second.  No  writing  supports  the  defendants'  contention  and  hu- 
man memory  is  not  to  be  relied  upon  as  to  minute  details  of  transac- 
tions occurring  twenty-five  years  before.  Keasbey  &  M.  Co.  v.  Carey 
Mfg.  Co.  (C.  C.)  139  Fed.  571,  and  cases  cited. 

Third.  The  omission  of  the  pressing  mechanism  from  the  specifica- 
tion, which  was  prepared  after  the  machine  had  been  in  operation  and 
was  well  understood  by  the  patent  solicitor,  is  most  significant,  and 
the  same  is  true  of  the  1882  patent  to  Boxley. 

Fourth.  The  machine  as  constructed  was  not  adapted  to  accomplish 
the  pressing  work,  the  edge  portions  of  the  templet  plates,  which  were 
to  force  the  infolders  down  upon  the  folded  edges  of  the  blanks,  to 
he  pressed  between  them  and  the  bed,  were  thin  and  flexible  and  were 
supported  far  from  their  operative  edges.  In  other  words,  they  were 
wholly  unsuited  to  do  the  heavy  work  of  pressing  the  edge  portion 
of  the  folded  blanks. 

Fifth.  Various  other  matters  of  construction  in  the  Boxley  machine 
tend  to  strengthen  the  conclusion  that  it  was  not  intended  to  accom- 
plish the  purpose  of  the  Pine  machine  in  the  particulars  under  dis- 
cussion and  that  it  was  incapable  of  being  so  used  as  a  practical  opera- 
tive device. 

Of  course,  if  it  be  true  that  Boxley,  even  though  ignorant  of  the 
fact,  had  previously  made  a  machine  capable  of  doing  the  work  of 
the  Pine  device  in  the  same  way,  the  patent  of  the  latter  cannot  be  sus- 
tained. But,  on  the  other  hand,  if  Boxley  intending  to  accomplish  a 
different  result  ignorantly  stumbled  upon  a  structure  which,  in  the 
light  of  Pine's  achievement,  can  be  distorted  into  a  temporary  and  in- 
efficient substitute  for  the  successful  machine,  quite  a  different  proposi- 
tion is  presented.  If  Pine  did  nothing  more  than  take  an  old  aban- 
doned failure  and,  by  the  introduction  of  new  and  ingenious  features, 
no  matter  how  simple  they  may  be,  convert  the  rusty  relic  into  a 
living  machine  which  does  the  required  work  better,  faster,  cheaper 
than  it  was  ever  done  before,  he  is  entitled  to  the  protection  which  his 
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patent  is  intended  to  give.  Potts  &  Co.  v.  Creager,  155  U.  S.  597^ 
15  Sup.  Ct.  194,  39  L.  Ed.  275 ;  Clough  v.  Barker,  106  U.  S.  166,  1 
Sup.  Ct.  188,  27  L.  Ed*  134.  Pine  seems  to  have  added  to  the  prior 
devices  the  one  feature  necessary  to  make  the  machine  a  mariced  com- 
mercial success. 

The  patents  to  Norris,  No.  502,678,  granted  August  1,  1893,  and 
No.  520,535,  granted  May  29,  1894,  are  exceedingly  complicated  and 
their  operation  is  not  made  altogether  clear  by  the  experts  or  the 
models.  It  would  seem,  however,  that  the  press  plate  of  the  Norris 
machine  is  not  collapsible  and  that  in  drawing  it  out  the  folded  blank 
will  be  disarranged.  It  also  appears  that  the  machine  is  incapable  of 
folding  and  pressing  the  folds  on  all  sides  of  the  blank  and  that  it  is 
capable  of  acting  only  upon  a  limited  variety  of  blanks. 

The  Rumrell  patent.  No.  64,038,  granted  April  23,  1867,  for  an  im- 
provement in  machines  for  making  book  covers,  belongs  to  a  diflFerent 
art  and  fails  to  disclose  the  combination  of  the  claims  of  the  Pine  patent 
in  controversy.  Assuming  that  Pine  had  knowledge  of  the  complicated 
device  of  Rumrell  and  adapted  it  to  do  successful  work  in  the  collar 
and  cuff  industry  we  are  by  no  means  sure  that  the  language  of  the 
Supreme  Court  in  Potts  v.  Creager,  supra,  would  not  apply: 

"It  often  requires  as  acute  a  perception  of  the  relations  between  cause- 
and  effect,  and  as  much  of  the  peculiar  InventiYe  genius  which  is  character- 
istic of  great  inventors,  to  grasp  the  Idea  that  a  device  used  in  one  art  may 
be  made  available  in  another,  as  would  be  necessary  to  create  the  device^ 
de  novo." 

A  mere  mechanic  could  learn  nothing  from  Rumrell  which  would 
enable  him  to  construct  the  Pine  machine.  He  might  find  some  valu- 
able suggestions  for  minor  mechanical  details,  but  not  the  combina- 
tion which  makes  the  Pine  machine  successful.  The  Rumrell  specific 
cation  says: 

•The  press  plate  so  prepared  Is  brought  down  again,  and  this  time  on  top^ 
of  the  fold,  which  is  thereby  pressed  to  the  cover,  and,  being  covered  with 
paste,  will  be  firmly  secured." 

The  pressure  here  referred  to  is  apparently  that  imparted  by  the 
hand  of  the  operator.  This  is  not  the  action  of  the  Pine  structure 
where  folds  are  pressed  between  the  infolders  and  the  support.  Top- 
liff  V.  Topliff,  145  U.  S.  164,  12  Sup.  Ct.  825,  36  L.  Ed.  658.  We  have 
grave  doubt  whether  the  Rumrell  device  could  without  several  im- 
portant changes,  be  adapted  even  for  inefficient  use  in  the  art  of  fold- 
ing cuffs  and  collars. 

The  Wenstron  patent.  No.  298,643,  granted  May  13,  1884,  for  a  hat 
rounding  machine,  belongs  to  an  art  still  more  remote,  and,  so  far  as 
we  can  see,  is  wholly  irrelevant  to  the  present  controversy.  It  shows, 
what  no  one  has  controverted,  that  prior  devices  somewhat  similar  to 
the  templet  of  the  patent  had  been  made  to  expand  and  contract. 

The  McKinney  and  Shippee  patents  (Nos.  485,130,  463,171,  re- 
spectively) have  only  a  remote  bearing  upon  the  question  at  issue^ 
This  may  be  demonstrated  by  quoting  from  the  Shippee  specificatioa 
that  portion  which  is  said  to  approximate  most  closely  the  Pine  com- 
bination.   It  is  as  follows: 
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**Tbe  folding  plates  haying  been  closed,  the  operator  with  his  left  hand  will 
pull  the  form-plate  longitudinally  out  from  between  the  folding  and  clamping 
plates  and  out  from  the  edge  folds  of  the  blank  or  material  Just  laid  over 
it  leaving  the  folded  edges  mi  held  clamped  between  the  plates  a  and  b  where 
the  folded  edges  are  closely  creased." 

The  foregoing  are  the  principal  patents  relied  on  to  defeat  the  patent 
in  suit.  If  singly  or  combined  tfiey  are  ineffectual  to  accomplish  this 
result  the  other  patents  in  evidence,  which  are  still  more  remote,  will 
not  aid  the  defendants.  The  Pine  patent  is  for  a  combination  and  it  is 
enough  to  say  that  this  combination  is  not,  in  our  judgment,  disclosed 
by  any  of  the  prior  patents  in  evidence. 

It  is  alleged  tfiat  one  George  A.  Brockway  made  a  machine  prior  to 
the  date  of  Pine's  invention,  which  was  a  complete  anticipation  at  least 
of  the  combination  of  claim  4.  The  complainants  assert  that  the 
Brockway  machine  was  not  made  before,  and  even  though  it  were 
so  made  the  proof  is  insufficient  to  establish  prior  use.  Upon  both 
of  these  propositions  the  burden  is  on  the  defendants  and  it  is  enough 
to  say  that  there  is  sufficient  doubt  as  to  the  details  and  date  of  the 
Brockway  machine  to  warrant  us  in  rejecting  it  as  an  anticipation. 

We  have  already  adverted,  when  dealing  with  the  Boxley  machine, 
to  the  unsatisfactory  character  of  testimony  depending  upon  the  un- 
aided recollection  of  witnesses  of  events  occurring  years  previous. 
Courts  are  loth  to  destroy  a  patent  upon  testimony  so  unreliable.  It 
suffices  to  say  that  the  defendants'  testimony  is  neither  clear  nor  con- 
vincing.    We  are  in  doubt  as  to  its  truth. 

It  is  said  that  Garry  J.  Dormandy  was  the  sole  inventor  or  the  joint 
inventor  with  Pine.  The  Patent  Office,  after  full  hearing,  granted  the 
patent  to  Pine  which  is  at  least  prima  facie  evidence  that  he  was  the  in- 
ventor. The  court  must  be  convinced  by  strong  and  satisfactory  proof 
that  Dormandy  was  sole  or  joint  inventor  before  destroying  the  patent. 
Pine,  having  disclosed  his  invention  to  Dormandy,  in  the  spring  of  1893, 
and,  having  employed  the  latter  as  his  machinist  to  construct  the  ma- 
chine, the  presumption  is  strong  against  Dormandy's  contention  that  he 
supplied  the  brains  which  made  the  machine  operative,  especially  after 
the  Patent  Office  on  interference  had  decided  in  favor  of  Pine  and 
against  Dormandy. 

The  question  is  at  best  a  technical  abstraction.  No  rights  of  rival 
inventors  are  involved,  as  the  complainant,  the  Shirt  &  Collar  Com- 
pany, was  assignee  of  both  Pine  and  Dormandy,  and  that  company,, 
with  full  knowledge  of  the  facts,  took  the  patent,  in  accordance  with 
what  appeared  to  them  to  be  the  truth,  in  the  name  of  Pine.  A  de- 
cision against  Pine  now  will  benefit  infringers  but  will  be  no  benefit 
to  Dormandy.  We  think  the  testimony  fails  to  establish  the  de- 
fendants' contention ;  on  the  contrary  it  shows  that  Pine  first  conceived 
the  invention  and  employed  Dormandy  to  carry  it  out.  Read  as  a 
whole,  in  connection  with  the  position,  character  and  intelligence  of 
the  two  men,  respectively,  as  disclosed  by  the  record,  the  history  of 
the  invention  makes  it  quite  clear  that  the  inventive  faculty  was  Pine's, 
the  mechanical  skill  Dormandy's.  "Every  machine  before  it  can  be 
used  must  be  constructed  as  well  as  invented.  If  one  man  does  all 
the  inventing  and  another  does  all  the  constructing,  the  first  is  the 
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sole  inventor.^  Walker  on  Patents,  §  46 ;  Agawam  Co.  v.  Jordan,  7 
WaU.  583,  602,  603,  19  L.  Ed.  177.  We  think  the  proof  sufficient 
to  connect  the  defendants  with  the  machine  known  as  "Complainants' 
Exhibit  Defendants'  Machine." 

The  bill  of  complaint  is  "against  William  Beattie  and  Walter  J. 
Beattie,  both  citizens  of  the  state  of  New  York,  jointly  doing  business 
imder  the  firm  name  and  style  of  William  Beattie  &  Son,  and  having 
a  place  of  business  at  Cohoes,  in  the  said  Northern  district  of  New 
York."  The  answer  admits  this.  On  July  5,  1902,  the  machine  in 
evidence  was  purchased  and  a  bill  rendered  to  the  purchaser,  which 
contains  among  other  statements  the  following  printed  matter: 

'^Beattles'  Machine  Works.  W.  Beattie  &  Son.  W.  Beattie,  W.  J.  Beattie. 
Oableffram  'Beattie.'  Sole  Mannfactorers  of  BeatUes'  Patent  Loopers,  Co- 
hoes. N.  Y.- 

On  July  17th  Beatties'  Machine  Works  acknowledged  receipt  of 
$380.44,  the  amount  of  the  bill  of  said  machine.  It  is  true  that  this 
proof  might  have  been  more  specific  and  probably  would  have  been 
if  the  complainants  had  anticipated  that  an  attack  would  be  made  up- 
on it  for  the  first  time  in  the  appellate  court  It  is  asserted,  and  not 
denied,  that  throughout  the  entire  litigation  in  the  Circuit  Court  the 
exhibit  in  question  was  treated  as  having  been  sold  by  the  defendants. 
The  name  "Beattie"  appears  six  times  on  the  bill-head  and  if  the 
complainants  had  had  the  slightest  hint  that  a  distinction  existed  be- 
tween "W.  Beattie  &  Son"  and  "Beatties'  Machine  Works"  they 
could  have  offered  proof  showing  their  indentity.  We  are  of  the  opin- 
ion that  the  complainants  made  out  a  prima  facie  case.  Hutter  v. 
De  Q.  Bottle  Co.,  128  Fed.  283,  285,  62  C.  C.  A.  652. 

It  is  conceded  by  the  defendants  that  the  machine  referred  to  supra 
infringes  the  first  three  claims  of  the  Pine  patent  It  is  argued, 
however,  that  it  does  not  infringe  claim  4  for  tfie  reason  that  it  does 
not  employ  "infolders  constructed  to  move  inwardly  and  outwardly 
on  all  sides  simultaneously."  This  contention  gives,  we  think,  an  un- 
necessary strict  construction  of  the  word  "simultaneously,"  which 
means  "at  the  same  time,"  and  if  the  infolders,  at  any  time  during  the 
operation,  move  simultaneously  they  are  within  the  claim,  even  though 
their  respective  movement  may  begin  and  end  at  diflFerent  times.  As 
is  said  by  the  complainants'  expert: 

''By  the  same  continuons  operation  of  the  operating  handle,  the  fonr  in- 
folders are  simultaneously  moved  and  continuously  from  start  to  finish.  I 
do  not  understand,  however,  that  the  actual  folding  of  each  edge  of  the  blank 
is  performed  in  precisely  the  same  time  as  the  rest  The  folding  Is,  how- 
ever, accomplished  on  all  edges  of  the  blank  by  the  same  operative  move- 
ment of  the  single  operative  handle.** 

We  are  of  the  opinion  that  infringement  of  the  fourth  claim  is  es- 
tablished. 

The  decree  is  affirmed. 

On  Rehearing. 

PER  CURIAM.  After  careful  examination  of  the  questions  pre- 
sented at  the  reargument,  we  are  constrained  to  adhere  to  our  former 
opinion  that  the  claims  in  controversy  cover  patentable  combinations 
and  are  not  for  mere  aggregations. 
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(149  Fed.  743.) 

AMERICAN  CARAMEL  CO.  V.  THOMAS  MILLS  ft  BRO. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  8,  1906.) 

No.  86. 

1.  Patents— Inventioit— Tests. 

While  utility  is  not  necessarily  a  test  of  invention,  it  may  hdp  to  de- 
termine the  question,  increased  efficiency  being  accepted  as  an  Important 
factor,  and;  it  is  also  regarded  as  significant  that  there  has  been  a  recog- 
nized need  of  such  a  machine  as  that  of  the  patent,  and  that  the  efforts 
of  others  to  meet  it  have  been  without  success  which  the  patentee  has  at- 
tained only  after  continued  experiment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  88,  Pat^ts,  §  89.] 

2.  Saicb— Pbiob  PuBLio  Use. 

A  patent  is  not  inyalidated  because  a  machine  like  that  of  the  patoit 
was  made  and  used  by  the  patentee  more  than  two  years  before  the  ap- 
plication was  filed,  where  such  use  was  for  the  purpose  of  experiment  only, 
nor  is  such  use  a  public  use,  which  will  defeat  the  patent  because  the 
product  of  the  machine  during  the  time  was  sold. 

[Ed.  Note.— ror  cases  In  point,  see  Cent  Dig.  voL  88,  Patents,  §  103.] 

8.  Sake— Invention  and  iNrBiNOEMENi^CANDT  CurriNG  Machine. 

The  Hershey  patent,  No.  532,554,  for  a  machine  for  cutting  candy,  covers 
a  combination  which  was  new,  although  the  elements  were  old,  and  dis- 
closes patentable  Invenllon ;  the  machine  being  of  greater  efficiency  than 
any  of  the  several  which  preceded  it  in  the  art  Also  held  valid  as  against 
the  claim  of  prior  public  use,  and  Infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  138  Fed.  142. 

Henry  E.  Everding,  for  appellant. 

A.  B.  Stoughton  and  Henry  P.  Brown,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  ARCHBALD, 
District  Judge. 

ARCHBALD,  District  Judge.  The  patent  in  suit  is  for  a  machine  to 
cut  caramels  and  other  similar  candy  products  issued  to  M.  S.  Hershey 
January  15,  1896.  The  bill  was  dismissed  upon  the  ground  that  there 
was  nothing  patentable  in  the  device ;  all  the  elements  being  old,  and 
there  being  no  invention  in  putting  them  together  in  the  way  that  was 
done.  (C.  C.)  138  Fed.  142.  The  machine  consists  in  a  stationary 
table,  suitably  supported,  having  a  transverse  slot  or  opening,  through 
which  a  feed  roller  projects  upwards  from  below,  and  over  which  a 
blade  roller,  armed  witfi  circular  cutting  discs  or  knives,  is  hung, 
conformably  to  the  feed  roller ;  the  two  being  so  geared  and  journaled 
that  their  meeting  surfaces  move  forward  together  in  the  same  direc- 
tion. To  carry  the  material  to  be  cut,  a  blade  or  pad  is  provided,  which 
is  drawn  with  such  material,  along  the  table  as  a  rest  or  guide,  between 
the  cutting  and  the  feed  rollers,  by  the  frictional  action  of  the  same, 
during  the  course  of  which  operation  the  cutting  takes  place.  The  table 
may  1^  level,  or  may  incline  from  the  feed  to  the  delivery  end ;  and  the 
rollers  may  or  may  not  be  vertically  adjustable  to  suit  different  thick- 
nesses of  the  candy.  The  plate  or  pad  is  preferably  mad^  of  some 
79  C.C.A.— 29 
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flexible  and  yielding  material,  such  as  pasteboard,  blotting  paper,  felt, 
or  rubber,  into  the  surface  of  which  the  knife  edges  are  arranged  to 
sink  or  bite,  so  as  not  only  to  insure  a  clean  and  complete  cut,  but  to 
assist  in  movine  the  pad  forward  through  the  rollers,  by  frictional  con- 
tact with  the  blades.  By  the  projection  of  the  feed  roller  through  the 
slot  in  the  table,  an  arching  of  the  pad  is  also  produced  at  the  point  of 
contact  with  the  knives,  which  adds  to  the  efficiency  of  the  operation. 

The  claims  of  the  patent  are  as  follows : 

"1.  The  combination,  with  a  slotted  table,  of  a  shaft  having  blades  and 
Jonmaled  above  said  slot,  a  roller  jonmaled  below  the  slot,  said  shaft  and 
roller  being  so  geared  that  their  adjacent  parts  move  in  the  same  direction, 
and  a  plate  or  pad  adapted  to  be  drawn  between  said  blades  and  the  roller  by 
the  frictional  action  thereof,  for  the  purpose  specified. 

"2.  The  combination,  with  a  slotted  table,  of  a  shaft  having  blades  and 
Jonmaled  above  said  slot,  a  roller  Jonmaled  below  the  slot,  said  shaft  and 
roller  being  so  geared  that  their  adjacent  parts  move  in  the  same  direction,  and 
a  flexible  plate  or  pad  adapted  to  be  drawn  between  said  blades  and  the  roller 
by  the  frictional  action  thereof,  for  the  purpose  s?)ecified. 

**3.  The  combination,  with  a  slotted  table,  of  a  vertically  adjustable  shaft 
having  blades  and  Joumaled  above  the  slot,  a  roller  Jonmaled  below  the  slot, 
said  shaft  and  roller  being  so  geared  that  their  adjacent  parts  move  in  the  same 
direction,  and  a  flexible  plate  or  pad  adapted  to  be  drawn  between  the  blades 
and  the  roller  by  the  frictional  action  thereof,  substantially  as  and  for  the 
purpose  is5)ecifled/* 

The  only  difference  in  these  claims  is  that  in  the  second  and  third 
the  pad  is  flexible,  and  in  the  third  the  cutting  shaft  is  vertically  ad- 
justable. 

No  such  combination,  as  is  so  specified,  is  to  be  found  in  the  prior 
art,  however  the  different  elements  of  which  it  is  composed  may  ap- 
pear tfiere.  The  Wunderle  machine  (unpatented),  which  is  the  first 
reference  made,  is  a  very  old  and  primitive  affair,  built  in  1874,  in 
which  there  is  nothing  but  the  merest  rudiments.  It  was  used  for  fig 
paste,  and  consists  simply  of  an  upper  shaft,  vertically  adjustable,  widi 
large  circular  disc-like  scoring  or  cutting  blades,  and  a  smaller  under 
roller,  the  material  to  be  cut  being  put  through  between  the  two,  on 
a  board,  first  in  one  direction,  and  then  at  right  angles,  so  as  to  divide 
the  paste  into  squares.  The  two  rollers  are  independent  of  each  other, 
and  not  geared  together  as  in  the  device  in  suit ;  the  only  function  of 
the  lower  one  being,  as  a  slide,  to  facilitate  the  passing  through  of  the 
board  which  carries  the  material.  And,  as  further  distinguishing  it 
from  the  present  device,  there  is  no  table  of  any  kind,  slotted  or  other- 
wise, nor  is  the  board  flexible,  like  the  plate  or  pad  specified  in  the 
second  and  third  claims.  This  machine,  also,  after  having  been  used 
by  Wunderle  for  a  couple  of  years  was  thrown  aside,  his  competitors, 
as  he  says,  getting  out  a  better  looking  and  more  salable  candy  than 
he  could  by  means  of  it ;  and  it  was  sold  soon  afterwards  to  the  defend- 
ants, in  whose  stockroom  it  has  been  stored  away  ever  since,  unnoted 
and  unused,  until  resurrected  for  the  purpose  of  this  suit  Whatever 
virtue,  therefore,  it  may  have  originally  had,  as  it  stands,  it  must  be 
regarded  as  in  the  nature  of  an  abandoned  experiment,  of  which  no 
notice  need  now  be  taken. 

The  so-called  "chewing-gum  machine" — also  unpatented — is  a  stage 
in  advance  of  this,  but  not  by  any  means  to  the  extent  of  being  an 
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anticipation.  It  was  built  by  the  defendants  in  1889  for  a  factory  iii 
North  Carolina,  and  upon  the  failure  of  that  concern  was  taken  back 
about  a  year  later.  Another  was  built  about  the  same  time  for  a  BaUi* 
more  man,  and  still  another  for  Mr.  Hershey,  the  present  inventor. 
It  has  the  usual  upper  and  lower  rollers,  which  are  geared  together,  the 
former  being  vertically  adjustable,  and  being  provided  with  blunt 
circular  scoring  blades  or  edges,  with  transverse,  or  cross,  edges  at 
intervals.  There  is  no  slotted  table,  however,  although  it  must  be  con- 
fessed that  the  shelf  or  rest  and  the  sloping  discharge  slide,  on  opposite 
sides  of  the  lower  roller,  come  pretty  near  to  that.  But  distinctly  there 
is  no  pad ;  the  material  being  its  own  conveyor,  and  being  fed  into  the 
machine  on  one  side  and  allowed  to  shoot  down  the  slide  on  the  other. 
And  it  is,  moreover,  essentially  a  scoring  and  not  a  cutting  machine; 
the  gum  or  candy  still  remaining  in  a  sheet,  the  cutting  edges  only 
going  partially  through  it.  Nor  is  this  materially  different  in  the 
modSed  form,  with  knives  instead  of  scoring  edges  on  the  upper  roller. 
And  whatever  its  efficiency  with  chewing  gum,  as  used  by  Hershey 
for  caramels  it  was  not  successful.  The  only  other  machine  in  the  im- 
mediate candy  cutting  art  which  calls  for  notice  is  the  B.  Parker 
(1883).  This  was  a  cutting,  and  not  a  mere  scoring,  machine,  as 
argued;  the  knives  going  clear  through,  although  a  pasteboard  pad 
was  sometimes  required  to  hold  the  material  up  to  the  knives,  in  order 
to  have  them  do  so.  It  was  the  one  successful  caramel  cutting  machine 
prior  to  that  in  suit,  and  was  expressly  designed  for  that  use.  It  was 
extensively  employed  by  Hershey  in  his  factory,  and  it  was  in  fact 
by  his  experiments  with  it  that  he  came  to  invent  his  own  machine. 
Notwithstanding  this,  however,  the  two  are  not  at  all  alike ;  the  only 
things  in  common  being  the  upper  vertical  adjustable  cutting  roller 
and  the  removable  pad  or  board  on  which  the  material  is  placed.  There 
is  no  under  or  feed  roller,  and,  instead  of  a  stationary  slotted  table, 
there  is  a  traveling  carriage,  on  which  the  boards  are  set,  and  by 
which  the  material  is  carried  under  the  knives.  The  carriage  and  the 
cutting  roller  are  geared  together,  and  both  move  forward  at  the  same 
time,  but  not  at  the  same  rate ;  the  cutting  edges  being  given  a  greater 
velocity,  in  order  to  make  a  better  cut.  Certain  leather  embossing  and 
cutting  machines  are  also  referred  to,  which  have  some  common  feat- 
ures, and  to  a  certain  extent  act  in  the  same  general  manner  as  the 
Hershey,  but  they  deal  with  a  different  character  of  material,  which 
presents  different  conditions,  calling^  for  different  treatment,  and  do  not 
need  to  be  specially  considered.  The  same  is  true  of  the  Baumgartner 
noodle  cutter  (1874),  the  only  significance  of  which  is  that  it  shows  an 
arched  flexible  strawboard  plate  or  pad,  into  the  surface  of  whkh  the 
knife  edges  cut  or  bite,  making  this  feature  and  function  old. 

From  this  review  of  the  prior  art,  it  thus  appears,  as  already  stated, 
that  there  was  nothing  which  directly  anticipated  the  present  device. 
No  doubt  the  instrumentalities  made  use  of  by  the  inventor  were  at 
hand,  cutting  machines  being  found  in  various  arts,  with  knives,  and 
rollers,  and  tables  or  beds,  and  flexible  pads,  similarly,  if  not  sugges- 
tively, used.  But  that  does  not  dispose  of  the  one  in  hand.  The  com- 
bination which  is  dicre  found  is  new;  and  the  only  question  is  whether 
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It  amounted  to  invention  to  put  together  the  elements  made  use  of  in  the 
way  that  was  done.  It  is  not  easy  to  say  in  any  case  what  does  and 
what  docs  not  constitute  patentable  invention;  and  it  is  a  delicate 
matter  to  declare  that  a  device,  although  novel,  is  devoid  of  it  Utility 
is  not  necessarily  the  test.  McClain  v.  Ortmayer,  141  U.  S.  419,  427, 
12  Sup.  Ct  76,  35  L.  Ed.  800.  Although  it  may  help  to  determine  the 
question;  increased  efficiency  being  accepted  as  an  important  factor. 
Webster  Loom  Co.  v.  Higgins,  106  U.  S.  580,  26  L.  Ed.  1177.  So, 
also,  is  it  regarded  as  significant  that  there  has  been  a  recognized 
need  for  such  a  machine,  and  that  the  efforts  of  others  to  meet  it  have 
been  without  success,  which  the  inventor  has  attained  only  after  con- 
tinued experiment.  Gandy  v.  Main  Belting  Co.,  143  U.  S.  587,  594,  12 
Sup.  Ct  598,  36  L.  Ed.  272.  All  tfiese  are  considerations  which  are 
of  force  here,  not  in  a  large  way,  it  may  be,  but  sufficiently.  At  least 
three  diflFerent  and  distinct  attempts,  by  as  many  parties,  were  made,  as 
we  have  seen,  to  produce  a  candy-cutting  machine  of  this  character, 
none  of  which  was  altogether  satisfactory;  one,  however,  being  re- 
garded as  of  sufficient  merit  to  receive  a  patent  On  account  of  the 
imperfect  work  turned  out  by  the  best  of  them,  Hershey  set  about  to 
see  whether  he  could  not  get  up  something  which  would  answer.  To 
this  end  he  conducted  extended  experiments,  with  not  a  little  outlay 
of  money,  before  he  got  what  he  thought  would  do,  the  result  of 
which  was  a  marked  success ;  the  production  of  the  factory  being  in- 
creased from  three  to  five  fold,  and  considerable  labor  at  the  same  time 
dispensed  with.  The  machine  makes  a  clean  and  thorough  cut — ^the  es- 
sential thing — ^and  operates  with  such  accuracy  that  a  definite  number 
of  caramels  are  able  to  be  taken  without  being  weighed  to  make  up 
pound  and  half-pound  packages,  materially  saving  in  the  work  of 
handling  and  packing  them.  There  are  also  other  advantages,  opera- 
tive and  functional,  some  of  which  have  been  alluded  to  above,  on 
which  it  is  not  necessary  to  dwell.  Taking  all  things  into  consideration, 
a  case  would  seem  to  be  presented  in  which  the  exercise  of  inventive 
faculty  was  shown.  The  mechanism,  of  course,  is  not  intricate,  and  a 
high  order  of  invention  may  not  be  involved.  It  also,  no  doubt,  follows 
the  same  general  lines  already  marked  out  by  others,  in  this  and  other 
arts,  from  which,  indeed,  there  is  little  opportunity  to  depart  But, 
unless  the  possibility  of  there  ever  being  anything  patentable  in  candy 
cutting  machines  is  to  be  denied,  it  would  seem  to  be  foimd  here. 
Not  only  is  there  a  judicious  selection  by  the  inventor  of  the  mechanism 
employed,  but  there  is  a  discriminating  adaptation  of  it  to  the  work  to 
be  performed,  which  suggests  something  more  than  the  mere  skill  of 
the  ordinary  mechanic,  and  partakes  rather  of  the  inventive  insight 
and  discovery  which  it  is  the  design  of  the  patent  law  to  foster  and  pro- 
tect. A  presumption  exists  in  favor  of  the  device  by  reason  of  the 
patent  granted  to  it.  But  without  resting  the  case  upon  that  we  are  of 
the  opinion  that  actual  inventive  merit  is  shown  sufficient  to  meet 
the  requirements  of  the  law,  and  that  it  should  have  been  so  held  in  the 
court  below. 

It  is  urged,  however,  that  the  patent  is  invalid,  because  the  machine 
was  in  public  use  for  over  two  years  before  the  patent  was  applied  for. 
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Not  only  is  this  not  negatived,  as  it  is  said,  by  the  usual  affidavit  re- 
quired of  inventors — that  executed  by  Hershejr  being  made  August 
24,  1892,  nearly  nine  months  before  the  application,  leaving  a  gap 
which  is  thus  uncovered — ^but  is  conceded,  also,  by  Hershey  in  his  tes- 
timony, the  machine  having  been  used,  as  he  says,  in  his  factory  since 
the  spring  of  1891,  to  which  he  admits  that  he  did  not  know  there  was 
any  objection.  But  in  whatever  uncertainty  tfie  subject  may  seem  to 
be  left  by  that  which  is  so  referred  to,  it  is  put  at  rest  by  the  other  evi- 
dence. The  first  two  machines  which  were  designed  for  commercial 
use  were  built  by  Blickenderfer  by  contract,  and  were  not  completed 
until  October  31,  1891 ;  the  patent  being  applied  for  May  3,  1893,  a 
year  and  a  half  later.  This  is  established  beyond  controversy  by  the 
charges  in  Blickenderfer's  books,  and  is  confirmed  by  his  testimony, 
as  well  as  by  that  of  Blair,  Robinson,  and  Brooks,  all  of  whom  agree. 
There  was  no  doubt  an  earlier  machine,  more  or  less  complete,  which 
was  being  experimented  with,  from  along  in  March  up  to  the  latter 
part  of  August,  1891,  when  it  was  found  to  work  satisfactorily,  and  it  is 
to  this  that  Hershey  evidently  refers.  But  the  use  made  of  it  was 
purely  experimental,  and  does  not  count.  Nor  is  this  affected  by  the 
fact  tfiat  caramels  cut  on  it  were  sold.  Elizabeth  v.  Pavement  Co.,  97 
U.  S.  126,  24  L.  Ed.  1000;  Bryce  v.  Seneca  Glass  Co.  (C.  C.)  140 
Fed.  161.  It  is  denied  that  there  were  any  such  sales.  But,  assuming 
that  there  were,  the  caramels  did  not  have  to  be  thrown  away  to  escape 
the  charge  of  a  public  use. 

The  patent  being  valid,  infringement  is  clear.  The  defendants 
manufacture  two  kinds  of  machines,  the  one  for  hand  and  the  other 
for  steam  power.  In  the  hand  power  machine  the  duplication  beyond 
question  is  complete,  and  so  also,  in  our  judgment,  is  it  in  the  steam 
power,  the  exact  combination  claimed  in  the  patent  appearing  in  both. 
A  distinction  is  sought  to  be  made  in  the  latter  that  the  cutting  blades 
and  the  feed  roller,  instead  of  being  one  larger  than  the  other,  as  in  the 
Hershey  machine,  are  both  of  the  same  size,  and  are  so  geared  together 
that  the  feed  roller  runs  faster,  dominating  the  motion  of  the  material, 
the  otiher  being  confined  to  the  single  function  of  cutting,  where  in  the 
Hershey  it  is  arranged  to  assist  in  feeding  also.  This,  as  it  is  claimed, 
is  a  material  difference;  Hershey  having  gained  his  patent  on  the 
assertion  of  the  frictional  contact  of  blades  and  pad,  by  which  the 
latter  is  positively  moved  No  doubt  this  functional  advantage  was 
claimed  in  argument  in  the  Patent  Office,  and  not  a  little  made  of  it 
there.  And  it  was  also  put  into  the  specifications,  where  it  now  appears, 
before  the  patent  was  allowed.  But  at  the  most  it  is  merely  descriptive 
of  the  supposed  action  of  the  machine,  and  not  a  limitation  upon  it, 
to  which  the  inventor  committed  himself ;  there  being  no  amendment 
or  restatement  of  the  claims  by  which  the  invention  was  defined.  It 
is  the  mechanical  combination  there  specified  which  is  patented,  and 
not  the  particular  functions  or  advantages  claimed  for  the  different 
parts;  and  infringement  is  not  escaped  where  there  is  a  substantial 
appropriation  of  Ae  mechanical  construction,  even  though,  by  slight 
variations,  unimportant  changes  in  the  mode  of  operation  may  be  made. 

The  decree  is  reversed,  wiSi  directions  to  reinstate  the  bill  and  gram 
the  relief  prayed  for. 
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a^  Fed.  683.) 

MEILY  CO.  T.  LONDON  &  LANCASHIRE  FIRB  INS.  OO. 

(Circuit  Court  of  Appeals,  Third  Circuit    December  3,  1906.) 

No.  12. 

Insurance— AcnoiT  on  Policy  by  Cobpobation— Defense  of  Wiluctl  Bubn- 

INO. 

Evidence  which  warrants  a  finding  that  the  property  of  a  corporation 
plaintiff  was  willfnlly  burned  by  its  president,  who  had  full  control  of 
Its  affairs  and  was  the  owner  of  practically  all  of  its  stock,  the  remainder 
being  owned  by  members  of  his  family;  that  the  business  was  on  the 
decline,  the  lease  about  to  expire,  and  the  property  oyerinsured ;  and  that 
the  oyervaluation  was  participated  in  by  other  members  of  the  family — ^is 
sufficient  to  charge  the  corporation  with  the  act  of  inc^idiarism,  and  to 
constitute  a  def «ise  to  an  action  to  recover  the  insurance.  i 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  142  Fed.  873. 

A.  H.  Wintersteen,  for  plaintiff  in  error. 
Frank  R.  Shattuck,  for  defendant  in  error. 

Before  DALLAS,  GRAY  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  is  a  writ  of  error  to  the 
Circuit  Court  for  the  Eastern  District  of  Pennsylvania.  In  that  court 
the  Meily  Company,  a  merchandizing  corporation,  brought  suit  against 
the  London  &  Lancashire  Fire  Insurance  Company  to  recover  on  two 
fire  insurance  policies — one  upon  its  store  goods,  and  the  other  on  its 
store  fixtures.  The  insurance  company  defended,  inter  alia,  on  the 
ground  the  plaintiff  had  set  fire  to  the  store.  The  jury  found  for 
die  defendant,  and  the  plaintiff  sued  out  this  writ. 

While  there  are  numerous  assignments  of  error,  the  case  may  be 
treated  from  the  aspect  well  summarized  in  the  brief  of  the  plaintiff 
in  error,  viz.: 

'The  verdict  was  practically  equivalent  to  a  finding  that  the  plaintiff  cor- 
poration intentionally  and  fraudulently  caused  the  fire,  or  knowingly  ptirtlci- 
pated  in  an  act  of  incendiarism  upon  the  stock  and  fixtures  destroyed,  and 
therefore  it  was  not  entitled  to  recover." 

Now  such  verdict  would  be  warranted  if  the  jury  found  that 
George  W.  Meily,  the  president  of  the  plaintiff  company,  was  the 
actual  owner  of  all  of  its  stock  and  that  he  set  fire  to  the  store 
in  question,  or,  in  case  he  was  not  the  sole  owner,  that  he  set  fire 
to  the  store  with  the  assent  of  his  fellow  shareholders;  Kirkpat- 
rick  V.  AUcmania  Fire  Insurance  Company  (N.  Y.J  102  App.  Div. 
327,  92  N.  Y.  Supp.  466.  The  testimony  in  the  case  is  so  voluminous, 
the  trial  lasting  more  than  a  week,  that  it  cannot  be  here  quoted  at 
length ;  but  we  have  carefully  examined  it  all.  Without  referring  in 
detail  to  the  evidence,  and  noting  the  fact  that  there  was  testimony  to 
the  contrary,  we  find  that  facts  were  proved  from  which  the  jury  could 
infer  that  tfie  business  of  the  plaintiff  was  on  the  decline  to  a  marked 

1  See  note  at  end  of  case. 
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degree;  that  the  lease  had  nearly  expired  and  the  landlord  was  unwill- 
ing to  extend  it;  that  the  property  was  insured  in  excess  of  its  value; 
that  the  plaintiff  company  was  a  family  corporation;  that  the  business 
was  really  George  W.  Meily's,  and  was  carried  on  in  corporate  form 
as  a  cloak  to  shield  it  from  his  creditors ;  that  the  fire  was  caused  by 
his  incendiary  act;  and  that  the  participation  by  his  sons  in  the  alleged 
overvaluation  of  the  stock  afforded  ground  from  which  the  jury  could 
infer  their  acquiescence  in  the  alleged  incendiarism.  The  jury  having 
before  it  evidence  of  facts  from  which  such  inference  could  be  drawn, 
*'it  is  not  within  the  province  of  this  court  to  inquire,  or  by  deduction 
to  surmise,  how  the  whole  or  any  part  of  that  evidence  was  dealt  with 
by  the  jury."  Lear  v.  United  States,  147  Fed.  349,  77  C.  C.  A.  627. 
Such  being  the  case,  the  testimony  of  the  witness  Sponsler  tending  to 
show  the  alleged  incendiarism  was  properly  admitted,  and  no  error 
was  made  in  the  answer  to  the  points. 

The  allusion  in  the  charge  to  George  W.  Mcily  as  the  plaintiff  was 
a  mere  verbal  slip,  which  could  not  have  misled  the  jury,  in  face  of 
the  clear  and  repeated  statements  therein  that  the  Meily  ComDany  was 
the  plaintiff.  *^^ 

The  judgment  will  be  afiirmed. 

NOTE. 

'Weiglit  and  Suffioienoj  of  Evidenoe  of  Willf «1  BnmlBif  I17  Insured  mm 
a  Defense  to  Action  on  Insnranoe  Poliey. 

[a]  Where,  in  an  action  upon  a  fire  insurance  policy,  the  defense  is  that 
plaintiff  set  fire  to  the  building,  it  may  be  established  by  a  preponderance  of 
evidence,  although  insufficient  to  exclude  all  reasonable  doubt 

— <U.  S.  1883)  Carlwitz  v.  Germania  Fire  Ins.  Co.,  Fed.  Caa.  No.  2,415a; 
(111.  1886)  Orient  Ins.  Co.  v.  Weaver,  22  111.  App.  122; 
(Me.  1893)  Smith  v.  California  Ins.  Ck>.,  85  Me.  348,  27  AU.  191; 
(N.  Y.  1881)  Johnson  v.  Agricultural  Ins.  Co.,  25  Hun,  251. 

[b]  (U.  S.  1868)  In  an  action  on  a  fire  policy,  the  defense  that  the  loss  oc- 
curred throng  the  negligence  or  willful  purpose  of  the  insured  may  be  proved 
by  drcumstantial  evidence. — Huchberger  v.  Merchants'  Fire  Ins.  Oo.,  Fed. 
Cas.  No.  6.822  [4  Biss.  265],  affirmed  Merchants*  Ins.  Oo.  v.  Huchbergers  (1870) 
79  U.  S.  (12  Wall.)  164,  20  U  Ed.  364. 

[c]  (U.  S.  1874)  Where  a  policy  of  fire  insurance  contains  the  provision  that 
all  fraud  or  attempt  at  fraud  on  the  part  of  the  insured  shall  cause  a  forfeiture 
of  all  claims  under  the  policy,  and  in  an  action  on  the  policy  the  defendants 
set  up  as  a  defense  that  the  plaintiff  burned  or  caused  to  be  burned  the  prop- 
erty insured,  the  defense  must  be  proved  according  to  the  rule  in  civil  cases, 
by  a  preponderance  of  evidence,  and  not  so  as  to  exclude  all  reasonable  doubt ; 
but  the  weight  of  evidence  must  be  clearly  in  favor  of  the  defendant  to  vitiate 
the  policy. — Howell  v.  Hartford  Fire  Ins.  CJo.,  Fed.  C&b,  No.  6,780. 

[d]  (U.  S.  1874)  In  an  action  on  an  insurance  policy,  where  the  defendants 
allege  tliat  the  plaintiff  burned  or  caused  to  be  burned  the  property  Insured, 
In  weighing  the  testimony  of  parties  who  state  that  they  were  accomplices 
of  the  plaintiff  in  the  alleged  arson,  the  Jury  should  consider  the  motives  they 
may  have  had  in  falsely  charging  the  plaintiff  with  the  crime,  whether  their 
statements  are  consistent  and  true,  whether  it  agrees  with  the  statements  of 
other  witnesses,  and  whether  the  character  of  these  witnesses  Is  such  that  they 
would  be  fit  instruments  for  such  a  crime ;  and  the  evidence  of  such  accom- 
plices must  be  supported  by  extrinsic  facts  and  circumstances. — ^Howell  v. 
Hartford  Fire  Ins.  Co.,  Fed.  Cas.  No.  6,780. 

[e]  (U.  S.  1878)  The  defense  of  arson  must  be  made  out  by  the  insurer  by 
a  satisfactory  preponderance  of  evidence. — Sibley  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.,  Fed.  Cas.  No.  12,830  [9  Biss.  31]. 

[f]  (U.  8. 1878)    The  fact  that  the  insured  had  been  tried  and  acquitted  on  a 
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criminal  charge  of  anon  is  of  no  weight  in  a  suit  on  the  policy,  where  arson 
is  a  defense. — Sibley  v.  St  Paul  Fire  &  Marine  Ins.  Co.,  Fed.  Cas.  No.  12,830 
[9  Bias.  81]. 

[g]  (111.  185Q)  The  defoise  of  wrongfully  burning  the  insured  property  by 
the  insured  himself,  urged  in  an  action  <mi  the  policy,  must  be  sustained  by  the 
same  degree  of  proof  as  would  be  required  to  procure  a  conyiction  under  an  in- 
dictment for  arson.— McGonnel  v.  Delaware  Mut  Safety  Ins.  Oo.,  18  lU.  (8 
Peck)  228 

[h]  (111.  1886)  In  a  suit  on  an  insurance  policy  there  was  evidence  that 
plaintiff  was  not  the  real  owner  of  the  goods  insured,  but  that  they  liad.  been 
shipped  to  plaintifiT  by  B.,  who  at  the  time  was  in  failing  circumstances,  and 
who  shortly  afterwards  came  to  plaintiff*8  store  and  assumed  almost  «itire 
control  and  management  of  It  until  the  goods  were  destroyed  by  fire,  about 
four  monttis  after  the  policy  was  issued.  There  was  also  evidence  that  tiie 
night  policeman  saw  B.  going  from  the  part  of  the  store  where  the  goods  were 
kept  at  2  o'clock  in  the  night,  and  about  16  minutes  before  the  fire  was  discov- 
ered. B.  left  a  house  at  which  he  had  been  playing  cards  at  half  past  1.  Held, 
that  the  evidence  strongly  tended  to  show  that  B.  had  set  fire  to  the  goods. — 
Orient  Ins.  CJo.  of  Hartford  v.  Weaver,  22  111.  App.  122. 

[11  (IlL  1889)  Where  the  company  pleads  that  the  plaintiff  set  fire  to  the 
building  himself,  it  must  prove  such  plea  beyond  a  reascmable  doubt — Ger- 
mania  Fire  Ins.  Oo.  t.  Klewer,  129  111.  599,  22  N.  B.  489. 

[J]  (111.  1889)  Where,  however,  such  plea  is  joined  with  others  that  do  not 
diarge  a  criminal  offense,  it  is  error  to  instruct  the  jury  tliat  defendant  must 
establish  its  other  defenses  by  more  than  a  preponderance  of  the  evidence. — 
G^ermania  Fire  Ins.  Oo.  v.  Klewer,  129  111.  599,  22  N.  E.  489. 

[k]  (Leu)  Oircumstantial  evidence,  though  insufficient  to  convict  of  arson, 
may  yet  be  sufficiently  strong  to  prevent  a  recovery  on  a  policy,  when  the 
claimant  is  charged  with  having  himself  set  fire  to  the  premises.— (1838)  Beg- 
nier  v.  Louisiana  State  Marine  it  Fire  In&  Oo.,  12  La.  336;  (1844)  Wightman 
V.  Western  Marine  St  Fire  Ins.  Oo.,  8  Rob.  442. 

ni  (La.  1846)  Where,  tn  an  action  against  an  insurer  for  loss  by  fire,  the 
defense  is  that  the  assured  himself  set  fire  to  the  premises*  the  evidence  for 
the  defense  is  not  requhred  to  be  as  full  and  conclusive  as  would  be  necessary 
to  support  an  indictment  for  arson. — ^Hoffman  v.  Western  Marine  &  Fire  Ins. 
Oo.,  1  La.  Ann.  216. 

[m]  (La.  1865)  Where,  in  an  action  on  a  policy  of  insurance,  the  defense  is 
a  charge  of  arson,  which  is  to  be  proved  by  circumstantial  evidence,  the  proof 
ought  to  be  not  only  consistent  with  the  prisoner's  guilt  but  inconsistent  with 
any  other  rational  conclusion. — Flynn  v.  Merchants'  Ins.  Oo.,  17  La.  Ann.  135. 

[n]  (Me.  1853)  Where  an  insurer,  after  a  loss,  is  sued  as  trustee  of  the  in- 
sured, and  pleads  that  the  property  was  burned  by  the  insured  by  design  or 
through  his  gross  carelessness,  the  evidence  to  establish  the  burning  by  design 
must  satisfy  the  jury  beyond  a  reasonable  doubt  and  to  establish  the  burning 
by  gross  negligence  there  must  be  full  proof. — Butman  v.  Hobbs,  35  Me.  227. 

[o]  (Me.  1877)  In  an  action  of  case  upon  a  fire  policy,  the  jury  were  in- 
structed that  they  should  require  more  evidence  to  prove  that  a  party  set  fire 
to  his  buildings  to  defraud  an  Insurance  company  than  to  establish  payment 
of  a  note  or  to  prove  an  account  in  set-off.  Held  not  to  be  error.  To  over- 
come a  strong  presumption  requires  more  evidence  than  to  overcome  a  weak 
one. — ^Decker  v.  Somerset  Mut  Fire  Ins.  Ck>.,  66  Me.  406. 

Q>]  (Mass.  1854)  In  an  action  on  a  policy  of  insurance  against  loss  by  fire, 
the  defense  relied  on  was  that  the  fire  was  occasioned  by  the  willful  and  fraud- 
ulent act  of  the  plaintiff.  The  judge  refused  to  instruct  the  jury  that  they 
must  be  satisfied  of  the  truth  of  this  defense  beyond  a  reasonable  doubt  but 
did  instruct  them  that  they  must  be  satisfied  as  reasonable  men  before  they 
could  find  for  the  defendants.  The  judge  also  ruled  that  the  cliaracter  of  the 
plaintiff  was  not  necessarily  involved  in  the  issue ;  that  it  was  not  necessary 
for  the  defendants  to  show  that  the  plaintiff  had  committed  any  indictable 
offense,  but  that  it  would  be  sufficient  to  show  that  the  plaintiff  had  purposely 
and  wantonly  set  fire  to  the  property  insured ;  and  that  if  he  had  thus  set  fire 
to  it  he  could  not  recover  for  the  loss.  Held,  that  the  plaintiff  had  no  ground 
of  exception.— Schmidt  v.  New  York  Union  Mut  Fire  Ins.  Oo.,  67  Mass.  (1 
Gray)  529. 


Digitized  by  VjOOQ IC 


UNITED  STATES  V.  AULTMAN  CO.  467 

[q]  (N.  J.  1868)  Where  the  defense  in  an  action  upon  a  policy  of  Insurance 
against  fire  is  that  the  plaintiff  set  fire  to  the  property  himself,  It  must  be 
established  by  clear  and  satisfactory  proof. — ^American  Mut.  Ins.  CJo.  v.  An- 
derson, 33  N.  J.  Law  (4  Vroom)  161. 

[r]  (N.J.  1868)  Where  the  defense,  in  an  action  on  a  policy  of  fire  insur- 
ance, that  plaintifT  set  fire  to  the  property  himself,  is  supported  by  one  wit- 
ness only,  who  details  the  circumstances  relied  on,  and  the  circumstances  are 
not  of  a  conduslTe  character,  a  new  trial  will  be  refused. — ^Anderson  v.  Amer- 
ican Mut  Ins.  €k>.,  33  N.  J.  Law  (4  Vroom)  151. 

[s]  (N.  J.  1877)  In  an  action  on  a  fire  policy,  where  the  defense  is  that  the 
propertj  was  willfully  burned  by  insured,  the  rule  as  to  the  amount  of  proof 
required  is  as  in  civil,  not  criminal,  cases ;  and  a  charge  that  defendant  must 
establish  the  defense  beyond  a  reasonable  doubt,  and  by  the  same  measure  of 
proof  that  would  be  necessary  to  convict  plaintiff,  were  he  on  trial  on  an  in- 
dictment charging  the  offense,  is  erroneous. — Kane  v.  HIbernia  Ins.  Ck).,  39 
N.  J.  Law  (10  Vroom)  697,  23  Am.  Rep.  239,  reversing  (1876)  38  N.  J.  Law  (9 
Vroom)  441,  20  Am.  Rep.  409. 

[t]  (Ohio,  1899)  Evidence  that,  after  the  fire,  coal  oil,  in  considerable  quan- 
tities, was  found  to  have  been  scattered  about  the  store  and  on  the  goods,  is 
not  sufficient  to  warrant  reversal  of  a  Judgment  in  favor  of  insured  against 
insurance  companies,  where  such  evidence,  as  to  quantity  of  oil,  etc,  is  more 
or  less  conflicting,  and  the  effect  of  such  testimony  Is  more  or  less  rebutted  by 
evidence  showing  that  lamps  were  used  in  the  store,  and  that  the  lamps  and 
other  furniture  were  broken,  and  the  oil  scattered  about,  by  tiie  force  of 
streams  of  water  which  were  thrown  while  the  fire  was  in  progress. — CJonnect- 
icut  Fire  Ins.  Oo.  v.  Camahan,  10  O.  O.  D.  186. 

[u]  (Wash.  1893)  In  an  action  on  a  fire  insurance  policy,  in  which  defend- 
ant charged  that  the  fire  was  intentionally  caused  by  plaintiff,  and,  while 
bringing  no  direct  evidence  to  that  effect,  showed  various  circumstances  tend- 
ing to  prove  it,  it  was  error  to  refuse  to  charge  "that  fraud  may  be  proved  by 
circumstantial  evidence,  as  well  as  positive  proof,"  and  that  **when  fraud  is 
charged,  as  is  done  in  this  case,  it  may  be  inferred  by  strong  presumptive  cir- 
cumstances."— ^McWilUams  v.  Cascade  Fire  &  Marine  Ins.  Co.,  7  Wash.  48,  34 
Pac  140. 

[v]  (Wis.  1858)  The  proof  to  show  that  the  plaintiff  set  fire  to  his  own 
house,  in  a  suit  against  the  Insurers,  need  not  be  strong  enough  to  convict  him 
of  arson,  nor  sufficient  to  satisfy  the  jury  beyond  a  reasonable  doubt — ^Wash- 
ington Union  Ins.  Oo.  v.  Wilson,  7  Wia  169. 


(148  Fed.  1022.) 

UNITED  STATES  v.  AULTMAN  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    December  31,  1906.) 

No.  1,563. 

AuKif s — CoNTBAOT  Labqb  Law—  Pebsons  TO  Whoic  Appugablb. 

The  alien  contract  labor  law,  as  amended  in  1903  (Act  March  8,  1903,  82 
Stat  1214,  §  4,  c  1012  [U.  S.  Comp.  St  Supp.  1905,  p.  277]),  does  not  apply 
to  a  man  who  entered  the  United  States  as  an  Immigrant  from  Germany 
when  young  and  remained  continuously  domiciled  and  working  in  this 
country  for  12  or  more  years,  although  without  becoming  naturalized, 
and  who  then  went  temporarily  into  Canada,  where  he  had  been  for 
two  weeks  when  the  contract  alleged  to  be  in  violation  of  the  statute 
was  made. 

[Ed.  Note. — ^Importation  of  contract  labor,  see  note  to  United  States 
T.  Parsons,  66  a  0.  A.  138.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northerr 
District  of  Ohio. 

Action  for  penahy  for  violation  of  alien  contract  labor  law. 

At  Law.    The  plaintiff  and  defendant  having  rested,  the  testimonj 
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being  all  before  the  court,  counsel  for  the  defendant  moved  the  court 
for  a  nonsuit,  and  that  the  court  direct  the  jury  to  return  a  verdict  for 
the  defendant    This  the  court  did  and  plaintiff  appeals. 

The  opinion  filed  below,  and  here  reprinted  from  143  Fed.  922,  was 
in  full  as  follows: 

TAYLER,  District  Judge  (orally).  This  action  is  based  on  sec- 
tions 4  and  5  of  the  act  to  regulate  the  immigration  of  aliens  into  the 
United  States.  Act  March  3,  1903,  c  1012,  32  Stat  1214  [U.  S. 
Comp.  St  Supp.  1905,  p.  277].  The  claim  is  that  the  defendant,  in 
violation  of  that  law,  solicited  and  procured  the  importation  of  one 
Hermann,  an  alien,  from  Canada.  Since  the  observation  of  the  dis- 
trict attorney  as  to  changes  in  the  law  since  its  original  passage,  or 
since  the  time  when  the  decisions  referred  to  were  rendered,  I  have 
looked  at  the  statute  with  a  view  of  finding  out  what  changes  were 
made  as  respects  the  question  involved  in  this  case,  but  I  do  not  find 
that  there  has  been  any  such  change.  There  have  been  advances 
made  in)  the  law,  with  a  view  of  more  fully  carrying  out  its  pur- 
poses, and  especially  the  law  has  been  carefully  amended  since  those 
decisions.  This  is  an  important  circumstance,  as  will  hereafter  be 
noted.  Section  4  provides  that  it  shall  be  unlawful  for  any  person, 
company,  partnership,  or  corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way  to  assist  or  encourage  the  im- 
portation or  migration  of  any  alien  into  the  United  States,  in  pur- 
suance of  any  offer,  solicitation,  promise,  or  agreement,  parol  or 
special,  express  or  implied,  made  previous  to  the  importation  of  such 
alien,  to  perform  labor  or  service  of  any  kind,  skilled  or  unskilled,  in 
the  United  States,  llie  law  has  been  since  its  original  passage  just  as 
it  is  now  in  section  4,  except  that  it  adds  unskilled  labor  to  the  classes 
covered  by  it,  and  has  more  carefully  disclosed  the  unlawful  methods 
by  which  the  purpose  sought  to  be  accomplished  may  be  carried  out, 
by  adding  the  word  "solicitation."  So  that  section  4  in  its  present 
form  represents  the  results  of  the  experience  of  intelligent  men,  de- 
termined to  see  that  the  purpose  of  the  law  was  expressed  in  the 
law  itself,  and  carried  out.  Then  section  5  provides,  in  substance, 
for  the  penalty  which  shall  be  incurred  for  every  violation  of  any  of  the 
provisions  of  section  4  of  this  act. 

Now,  the  statute  seems  to  be  clear  and  explicit  in  its  terms;  and  it 
was  not  until  the  witness  Hermann  had  testified  that  he  had  come 
into  this  country  from  Germany  in  1891,  when  he  was  quite  young, 
and  had  remained  constantly  in  this  country,  working  at  his  trade 
almost  all  the  time,  never  outside  of  the  country  until  a  couple  of 
weeks  before  this  transaction  occurred  which  is  the  subject  of  this 
petition,  that  my  attention  was  arrested  and  directed  to  the  question 
as  to  whether  or  not  such  a  person  was  included  within  the  terms  of 
this  act.  I  say  "arrested,"  because  this  provision  of  the  law  has  been 
familiar  to  me  for  a  long  time,  though  not  in  its  exact  phraseology, 
and  I  have  been  especially  familiar  with,  and  deeply  interested  in, 
the  purpose  for  which  the  law  was  passed,  and  had  a  familiatrity, 
greater  or  less,  with  several  of  the  amendments,  including  the  last 
one,  which  was  passed  in  March,  1903.    So,  as  I  say,  my  attention 
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Avas  arrested  by  that  situation,  and  I  tried,  as  well  as  I  could,  to 
reason  out  the  proposition  whether  or  not  a  man  with  tliis  history 
was  to  be  included  within  the  provisions  of  this  law,  and  a  contract 
made  with  him,  under  the  circumstances  that  existed  here,  prohibited 
by  the  law.  Now,  I  thought  that  I  understood  what  the  purpose  of 
this  law  was.  It  was  intended,  primarily,  to  prevent  persons  who  are 
dissatisfied  with  the  wage  level  of  this  country  going  into  some  other 
country,  where  the  wage  level  was  lower  and  where  the  promise  of 
liigher  wages  in  this  country  would  be  extremely  attractive,  and 
where,  on  that  account,  it  would  be  easy  to  make  a  contract  with  a 
person  thus  working  for  lower  wages  to  come  into  this  country  and 
work  for  higher  wages,  with  the  result  that,  by  making  a  contract 
at  a  rate  of  wages  higher  than  the  rate  at  which  the  alien  was  working, 
and  lower  than  the  prevailing,  and  through  our  civilization  the  nec- 
•essarily  prevailing  rate  of  wages,  the  wage  level  in  this  country  would 
be  demoralized;  and,  as  the  wage  level  in  this  country  determines 
the  level  of  civilization  in  this  country,  very  serious  wrong  would  be 
done,  not  merely  to  labor,  but  to  society,  which,  in  its  units,  is  almost 
all  made  up  of  labor.  That  was  the  general  condition  of  things  which 
demanded  this  legislation  as  a  protection  to  society,  and  to  the  civ- 
ilization which  depends  upon  the  amount  that  men  earn,  and  there- 
fore the  amount  that  men  spend.  We  are  all  familiar  with  the  rule 
that,  where  it  is  possible  to  do  so,  a  law  must  be  construed  in  ac- 
cordance with  its  spirit,  and  that  a  penal  law  is  to  be  strictly  con- 
strued.   Those  are  elementary  propositions. 

The  first  case  that  I  found  during  the  recess  was  the  case  of 
Moffitt  V.  United  States,  128  Fed.  375,  63  C.  C.  A.  117.  That  was 
a  case  under  the  immigration  law;  and  the  syllabus,  which  fairly 
-states  the  substance  of  the  decision  in  that  respect,  says : 

'The  Immigration  laws  of  the  United  States,  in  so  far  as  relates  to  pun- 
ishment for  their  violation,  are  highly  penal,  and  are  to  be  strictly  construed, 
and  their  provisions  applied  only  to  cases  clearly  within  their  terms  and  their 
spiritt  construed  as  a  whole." 

"We  are  of  opinion,"  says  the  Circuit  Court  of  Appeals  in  the  text, 
"that  this  act  clearly  relates  to  immigration,  and  is  leveled  only  against 
immigrants,  although  neither  of  these  words  is  expressly  mentioned 
in  section  10  of  the  act.  Section  3  excludes  the  encouragement  of 
inmiigration  to  this  country  of  aliens  by  promise  of  employment. 
Section  4  makes  it  unlawful  for  steamships  or  transportation  com- 
T)anies  or  vessel  owners,  by  writing  or  otherwise,  to  solicit  or  en- 
courage the  immigration  of  aliens  into  the  United  States,  except 
in  certain  specified  particulars.  Section  6  forbids  the  bringing  into 
the  United  States  of  any  aliens  not  lawfully  entitled  to  enter,  and 
punishes  the  oflFense,"  and  so  on.  And  on  page  380  of  128  Fed., 
and  page  122  of  63  C.  C.  A. : 

**Where  the  intent  of  the  statute  is  plain,  nothing  is  left  to  construction; 
bat  where  the  mind  of  the  court  must  labor  to  discover  the  design  of  the 
Legislature  it  seizes  upon  everything  from  which  it  can  be  derived.  In 
this  search  courts  should  not  overlook  nor  ignore  the  well-known  canon 
^f  construction,  which  often  proves  to  be  a  safe  guide  in  determining  the 
meaning  of  the  statutes.  The  rule  is  universal,  in  cases  of  this  character, 
'that  the  evil  which  Congress  intended  to  remedy  must  be  looked  at    All 
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tbe  drcamBtancet,  conditions,  and  contemporaneons  evaits  which  induced: 
OongreM  to  pass  tbe  law  most  be  considered  and  given  dae  weight** 

Now  the  law,  in  respect  to  its  application,  what  persons  it  applied 
to,  has  been  considered  in  that  sense  in  two  aspects :  First,  to  define 
what  kind  of  persons,  measured  by  their  employment,  are  included; 
und,  second,  to  define  what  is  meant  by  aliens  or  immigrants.  Those 
two  phases  of  qualities  which  must  inhere  in  the  person  whose  contract 
is  subject  to  consideration  have  been  considered.  On  the  first  proposi- 
tion we  have  the  case  of  Holy  Trinity  Church  v.  United  States,  143  U. 
S.  457, 12  Sup.  Ct.  oil,  36  L.  Ed.  226.  That  case  passed  upon  the  ques- 
tion of  the  kind  of  employment  or  work  which  the  person  who  it  was 
said  was  being  imported  in  violation  of  law  was  engaged  in.  That  is 
•not  our  question  here,  but  naturally  the  principles  of  law  that  govern 
that  case  would  govern  here.  This  is  a  very  instructive  and  well- 
considered  opinion  by  Mr.  Justice  Brewer,  in  which  he  held  that  a 
minister  of  a  church  was  not  included  within  the  law.  He  is  now 
excluded  from  its  operation  by  the  amendment  to  the  law ;  but  at  that 
time  there  was  no  such  exclusion.  A  contract  had  been  made  in  Eng- 
land with  a  minister  to  go  to  New  York  and  take  charge  of  the  spir- 
itual affairs  of  a  certain  church.  The  courts  below  held  that  the  con- 
tract was  in  violation  of  this  law,  and  the  case  went  to  the  Supreme 
Court  for  determination.  Justice  Brewer  says  (on  page  468  of  143 
U.  S.,  and  page  611  of  12  Sup.  Ct  [36  L.  Ed.  226]): 

"It  most  be  conceded  that  the  act  of  the  corporation  (that  is,  of  the 
church  corporation)  is  witliln  the  letter  of  this  section,  for  the  relation  of 
rector  to  his  chorch  is  one  of  serrice,  and  implies  labor  on  the  one  side* 
with  compensation  on  the  other.  Not  only  are  the  general  words  labor* 
and  'service*  both  used,  but  also,  as  it  were  to  guard  against  any  narrow 
interpretation  and  emphasize  a  breadth  of  meaning,  to  them  is  added' 
'of  any  kind*;  and,  further,  as  noticed  by  tlie  circoit  judge  in  his  opinion, 
the  fifth  section,  which  makes  specific  exceptions,  among  them  professional 
actors,  artists,  lecturers,  singers,  and  domestic  servants,  strengthens  the 
idea  tliat  every  other  kind  of  labor  and  service  was  intended  to  be  reached 
by  the  first  section.  While  there  is  great  force  in  tliis  reasoning,  we  can- 
not think  0>ngre8s  intended  to  denounce  with  poialties  a  transaction  like- 
that  in  the  present  case.  It  is  a  familiar  rule  that  a  tiling  may  be  witliin 
the  letter  of  the  statute  and  yet  not  within  the  statute,  because  not  within. 
its  spirit,  nor  within  tbe  intention  of  its  makers.  This  has  beeai  often  as- 
serted, and  the  reports  are  full  of  cases  illustrating  its  application.  Tliis 
is  not  the  substitution  of  the  will  of  the  Judge  for  tliat  of  the  legislator, 
for  frequently  words  of  general  meaning  are  used  in  a  statute,  words 
broad  enough  to  include  an  act  in  question,  and  yet  a  consideration  of 
the  whole  legislation,  or  of  the  circumstances  surrounding  its  enactment,  or 
of  the  absurd  results  which  follow  from  giving  such  broad  meaning  to 
the  words,  makes  it  unreasonable  to  believe  that  the  legislator  intended 
to  include  the  particular  act" 

Continuing  the  reasoning  (on  page  463  of  143  U.  S.,  and  page 
613  of  12  Sup.  Ct  [36  L.  Ed.  226]),  Justice  Brewer  says: 

*'Again,  another  guide  to  the  meaning  of  a  statute  is  found  in  tlie  evlT 
which  it  is  designed  to  remedy;  and  for  tills  the  court  properly  looks  at 
contemix>raDeous  events,  the  situation  as  it  existed,  and  as  it  was  pressed 
upon  the  attention  of  tbe  legislative  body.  The  situation  which  called  for 
this  statute  was  briefly,  but  fully,  stated  by  Mr.  Justice  Brown  when,  as- 
district  judge,  he  decided  the  case  of  United  States  v.  Craig  (C.  C.)  28  Fed. 
795,  798:  *The  motives  and  history  of  the  act  are  matters  of  conunon 
knowledge.  It  had  become  the  practice  for  large  capitalists  in  this  coun- 
try to  contract  with  their  agents  abroad  for  the  shipment  of  great  numbers- 
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•of  an  Ignorant  and  servile  class  of  foreign  laborers,  under  contracts,  by 
which  the  employer  agreed,  upon  the  one  hand,  to  pr^ay  their  passage, 
^hile,  upon  the  other  hand,  the  laborers  agreed  to  work  after  their  arrival 
for  a  certain  time  at  low  wages.  The  effect  of  this  was  to  break  down 
the  labor  market,  and  to  reduce  other  laborers  engaged  in  like  occupation 
to  the  level  of  the  assisted  Immigrant  The  evil  finally  became  so  fla- 
.grant  that  an  appeal  was  made  to  Congress  for  relief  by  the  passage  of 
the  act  in  question,  the  design  of  which  was  to  raise  the  standard  of  for- 
•eign  Immigrants,  and  to  discountenance  the  migration  of  those  who  had 
not  sufficient  means  in  their  own  hands,  or  those  of  their  friends,  to  pay 
their  passage.'" 

So,  also,  we  find  quoted  in  this  opinion  a  part  of  the  report  made 
l)y  the  committee  of  the  House  which  recommended  the  passage  of 
this  very  legislation  in  the  Forty-Eighth  Congress.  That  committee 
^aid: 

*'It  seeks  to  restrain  and  prohibit  the  immigration  or  importation  of  la- 
'borers  who  would  have  never  seen  our  shores  but  for  the  inducements  and 
allurements  of  men  whose  only  object  is  to  obtain  labor  at  the  lowest 
possible  rate,  regardless  of  the  social  and  material  well-being  of  our  own 
•citizens,  and  regardless  of  the  evil  consequences  which  result  to  American 
laborers  from  such  Immigration.  This  class  of  immigrants  care  nothing 
about  our  institutions,  and  in  many  instances  never  even  heard  of  them. 
Th^  are  men  whose  passage  is  paid  by  the  importers.  They  come  here 
under  contract  to  labor  for  a  certain  number  of  years.  They  are  ignorant 
•of  our  social  condition,  and  that  they  may  remain  so  they  are  isolated  and 
prevented  from  coming  into  contact  with  Ajnericans.  They  are  gener- 
ally from  the  lowest  social  stratum,  and  live  upon  the  coarsest  food  and 
in  hovels  of  a  character  before  unknown  to  Ajnerican  workmen.  They, 
as  a  rule,  do  not  become  citizens,  and  are  certainly  not  a  desirable  ac- 
•quisition  to  the  body  politic  The  inevitable  tendency  of  their  presence 
among  us  is  to  degrade  American  labor,  and  to  reduce  it  to  the  level  of 
the  imported  pauper  labor." 

Ending  the  quotation,  and  continuing  with  the  language  of  Mr. 
Justice  Brewer,  is  this  sentence; 

•*We  find,  therefore,  that  the  title  of  this  act,  the  evil  which  was  in- 
tended to  be  remedied,  the  circumstances  surrounding  the  appeal  to  Con- 
grees,  the  reports  of  the  conunittee  of  each  house,  all  concur  in  affirming 
that  the  intent  of  Congress  was  simply  to  stay  the  influx  of  this  cheap  un- 
skilled labor." 

Now,  I  must  confess  that,  having  read  so  much  of  that  opinion,  I 
could  not  escape  the  conviction  that  the  Supreme  G^urt  of  the  United 
States  would  have  greater  difficulty  in  excluding  from  the  language 
of  that  act  a  minister  than  it  would  have  to  exclude  a  person  like 
Hermann  from  the  act.  It  seems  to  me  that  the  reason  that  was  ap- 
plied by  the  Supreme  Court  in  that  case  would  apply  with  double 
force  to  the  case  that  we  have  here;  and  to  that  conclusion,  subject 
to  further  reflection  and  the  argument  that  might  be  presented,  I  had 
come  when  my  attention  was  called  to  what  I  had  not  had  time  to 
find — ^these  cases  where  the  United  States  courts  have  held,  both  in 
a  contract  labor  case  and  in  other  cases  where  the  definition  of  the  per- 
sons who  were  included  within  this  act  was  made,  that  a  person  who 
had  come  into  this  country,  who  had  migrated  to  this  country,  had  be- 
come a  part  of  the  wage-earning  body  of  this  country,  in  a  sense  had 
assimilated  to  our  society,  who,  in  a  word,  had  become  a  resident 
and  domiciled  here,  although  not  naturalized,  could  not  be  said  to  be 
a  person  with  whom  to  make  such  a  contract  as  here  charged  would 
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be  to  violate  this  contract  labor  law.    But  we  find  that  in  many  In- 
stances the  courts  have  so  held. 

In  Re  Maiola  (C.  C.)  67  Fed  114,  Judge  Lacombe  held,  as  it  is 
stated  in  the  syllabus: 

"The  Btatntes  of  the  United  States  relating  to  the  exclnsion  of  eontract 
laborers,  including  the  act  of  March  8,  1891,  making  the  decision  of  the 
Immigration  ofScers  final  as  to  the  right  of  snch  laborers  to  land,  are 
directed  solely  against  alien  immigrants,  not  against  alien  residents  re- 
turning after  a  temporary  absence;  and  the  courts,  ther^ore,  have  power, 
upon  habeas  ccwpus,  to  inquire  whether  one  who  is  refused  admission  to 
the  country  by  the  Immigration  officers  is  or  is  not  an  immigrant,  and  so 
within  the  jurisdiction  of  such  officers. 

"An  unmarried  man,  who  has  immigrated  to  the  United  States  In  1892, 
with  the  intention  of  making  his  home  there,  has  remained  about  two 
years,  working  at  his  trade,  and  then,  being  taken  ill,  has  returned  to  his 
native  country,  remained  about  10  months,  doing  no  work,  and  then  in 
1895  returns  to  the  United  States— is  not  an  immigrant  on  his  return  in 
1895." 

There  are  three  other  cases  cited  to  the  same  effect  as  to  the  definition 
of  an  immigrant.  They  are  not  contract  labor  cases,  but  they  are  under 
the  same  general  law,  the  title  of  which  I  quoted  at  the  outset 

In  Re  Panzara  et  al.,  51  Fed.  276,  it  is  held  by  the  District  Court  for 
the  Eastern  District  of  New  York  that: 

"The  power  of  the  federal  superintendent  of  immigration  to  return  pas- 
sengers is  confined  to  'alien  immigrants,'  and  the  question  whether  per- 
sons ordered  to  be  returned  are  of  that  description  is  Jurisdictional,  and 
may  be  determined  by  the  courts  on  habeas  corpus.  One  who  is  a  resident 
of  the  United  States,  though  of  foreign  birth,  and  not  naturalized,  and 
who  is  returning  from  a  visit  to  the  country  of  his  birth,  is  not  an  alien 
immigrant  within  the  meaning  of  the  laws  regulating  immigration.'* 

In  Re  Martorelli,  63  F'ed.  437,  Judge  I^acombe,  in  the  Circuit  Court 
for  the  Southern  District  of  New  York,  held : 

'*The  acts  regulating  immigration,  existing  when  Act  March  3,  1891, 
was  passed,  refer  to  aliens  who  are  Imported  into  or  who  migrate  to  this 
country,  and  do  not  exclude  a  person  already  resident  here,  though  not 
naturalized,  who  temporarily  departs,  with  the  Intention  to  return." 

The  District  Court  for  the  Northern  District  of  California,  in  Re 
Ota,  96  Fed.  487,  held: 

'*Tbe  provisions  of  Act  March  8,  1891,  26  Stat  1084,  a  551  [U.  8.  Gomp. 
St  1901,  p.  1294],  excluding  certain  classes  of  aliens  from  admission  to 
the  United  States,  and  requiring  their  deportation,  do  not  apply  to  aliens 
domiciled  in  this  country,  and  who  are  returning  thereto  after  a  tempo- 
rary absence." 

I  must  differ  from  these  several  judges  who  have  defined  this  law 
and  declared  that  such  a  person  is  not  within  the  terms  of  the  law, 
if  I  find  that  Hermann  comes  within  it 

The  facts  in  this  case  are  infinitely  stronger  than  the  facts  in  any 
of  the  cases  from  which  I  have  just  quoted.  In  this  case  nobody 
would  pretend  that  Hermann  ever  intended  to  go  back  to  Germany 
to  live,  or  that  he  was  any  less  absorbed  into  the  body  of  American 
workmen  than  anybody  who  had  always  lived  here.  He  came 
here  when  he  was  about  17  years  of  age.  He  had  worked  some 
at  the  trade  of  coremaker,  he  said,  before  he  came  over;  but  he  did 
not  get  to  work  at  that  in  this  coimtry  immediately,  whatever  he  may 
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have  known  about  it  before.  But  from  1891,  when,  a  German  boy, 
he  landed  in  New  York  like  any  other  immigrant,  and  was  reported 
as  an  immigrant  from  Germany,  from  that  moment  until  two  weeks 
before  he  made  this  contract,  if  he  made  any  at  that  time,  until  about 
two  weeks  before  the  31st  of  July,  1902,  he  had  never  set  foot  out- 
side of  this  country.  From  the  age  of  17  to  30  he  had  worked 
in  this  country;  and,  then,  because  he  had  been  working  as  a  strike- 
breaker, he  went  to  Canada  to  help  break  a  strike  there,  and  there 
remained,  as  he  said,  a  short  time,  two  weeks,  when  he  was  called 
upon  to  assist  in  breaking  a  strike  down  at  Canton.  Now,  was  he  an 
immigrant  when  he  came  over  from  Canada?  Could  the  immigrant 
officers  have  stopped  him?  The  unbroken  current  of  authority  is 
that  he  was  not  an  immigrant  within  the  meaning  of  this  statute.  I 
doubt  if  he  would  be  an  immigrant  within  the  meaning  of  any  statute. 
If  he  belonged  an3rwhere,  he  belonged  in  this  country,  whatever  tech- 
nical relation  he  may  have  sustained  to  the  Emperor  of  Germany. 

Counsel  refers  to  the  fact  that  he  was  a  strike-breaker,  and  that 
they  are  the  kind  of  people  that  this  legislation  was  intended  to  keep 
out  It  is  not  worth  while  to  discuss  whether  the  work  of  the  strike- 
breaker is  virtuous,  or  the  contrary.  The  legislation  was  not  in- 
tended to  touch  the  case  of  strike-breakers  in  the  sense  in  which  that 
argimient  was  made.  It  was  intended  to  reach  strike-breakers,  in  the 
way  of  cheaper  labor  coming  here  at  lower  wages,  as  it  would  de- 
moralize labor  here,  and  most  seriously  and  grievously  affect  the 
well-bein^  of  this  country.  But  it  was  not  intended  to  touch  strike- 
breakers in  the  sense  in  which  these  men  were  strike-breakers,  what- 
ever we  may  think  of  such  a  trade,  if  there  is  such  a  trade. 

The  last  of  the  four  cases  defining  an  alien  immigrant  was  decided 
December  1,  1899.  Since  that  time  the  law  has  been  amended,  es- 
pecially by  the  act  of  March  3,  1903 ;  and  it  is  a  familiar  principle  that 
when  a  certain  construction  has  been  given  to  a  statute,  especially 
when  its  general  language  has  been  qualified  and  subsequent  leg- 
islation has  not  undertaken  to  change  the  language  so  as  to  meet  with 
the  judicial  definition,  added  persuasiveness  is  given  to  the  construc- 
tion of  the  law  which  the  courts  have  put  upon  it.  That  is  to  say, 
if  Congress  intended  to  give  a  wider  application  to  the  law  than  the 
courts  had  given  to  it,  it  is  reasonable  to  assume  that  it  would  have 
so  legislated  when  it  came  to  amend  the  law  after  the  decisions  were 
made  public. 

I  have  no  sort  of  doubt  at  all  that,  considering  the  title  of  this  act, 
considering  its  various  provisions,  considering  the  conditions  that 
brought  about  its  passage,  considering  the  state  of  the  public  mind 
regarding  it,  and  its  history,  not  to  mention  the  other  things  which 
are  of  themselves  conclusive,  the  decisions  of  the  United  States  courts 
and  the  holding  of  the  Supreme  Court  in  the  Holy  Trinity  Church 
Case — ^this  person  Hermann  was  not  in  1903  a  person  with  whom 
the  act  referred  to  prohibited  the  making  of  a  contract.  So  that  it 
would  not  make  any  difference  whether  a  contract  was  made,  or 
whether  the  defendant  knew  he  was  an  alien  in  the  sense  in  which 
he  was  an  alien.  It  would  not  make  any  difference  what  the  fact  is 
as  to  that  The  law  could  not  be  violated  as  respects  this  particular 
person. 
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And  for  that  reason,  therefore,  gentlemen  of  the  jury,  as  no  ques 
tion  of  fact  exists  for  your  consideration,  but  only  this  question  of 
law  upon  admitted  facts  of  the  case,  and  there  is  no  confusion  or  un- 
certainty about  the  facts  in  so  far  as  they  relate  to  the  proposition 
I  have  just  determined,  it  will  be  your  duty  to  return  a  verdict  for 
the  defendant,  which  is  accordingly  done, 

John  J.  Sullivan,  U.  S.  Atty. 

John  P.  Morley,  for  defendant  in  error. 

PER  CURIAM.  Action  for  penalty  for  violation  of  alien  contract 
Taw.  Judgment  below  for  defendant  affirmed,  on  opinion  of  Tayler, 
District  Judge. 


<149  Fed.  954.) 

LYNCHBURG  COTTON  MILL  CO.  T.  TRAVELERS'  INS.  00.  OP  HART- 

FORD,   CONN. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    December  14,  1900.) 

No.  654. 

1.  INSUBANOI— AonON   OW   POLIOT— CONTBAOT  LnCITATIOJf— WAIVKB. 

Where  an  employer's  llablllly  policy  provided  that  an  action  thereon 
should  be  barred  unless  commenced  within  30  days  after  the  right  of  action 
accrued,  but  the  injsnrer  participated  In  negotiations  for  a  settlemmit  for  a 
period  of  more  than  90  days  after  the  dO-day  limitation  had  expir^  the 
contract  limitation  was  absolutely  waived,  so  that  cm  the  termination  of 
the  negotiations  for  settlem^it  the  Insured  was  only  required  to  proceed 
within  the  statutory  period  to  enforce  its  claim. 

[E^d.  Note. — For  cases  in  point,  see  Cent  Dig.  rol.  28,  Insurance^  U 
1543,  1551.  1553.] 

2.  Sake— Evidence. 

Wliere,  In  an  action  od  an  employer's  liability  policy,  it  was  claimed  that 
the  snit  was  barred  by  a  30-day  limitation  clause,  certain  correspond^ice 
between  Insured  and  the  local  and  state  agents  of  the  defendant  company 
and  between  such  agents  themselves  regarding  the  adjnstment  of  the 
claim,  which  was  a  mere  continuance  of  the  same  adjustment  which  the 
company  admitted  to  have  been  cond acting  for  90  days  after  the  30-day 
limitation  had  expired,  was  admissible  as  bearing  on  the  issue  of  waiver 
of  such  contract  limitation. 

In  Error  to  the  Circuit  Court  of  the  United  States,  for  the  Western 
District  of  Virginia,  at  Lynchburg.  . 

For  opinion  below,  see  1-iO  Fed.  718. 

On  the  18th  day  of  April,  1902,  Fltzhugh  Stanley,  an  employ^  of  the 
Lynchburg  Cotton  Mill  Company,  was  injured  in  the  course  of  his  ^nploy- 
ment ;  and  on  the  21st  of  April,  1903,  he  recovered  a  Judgment  for  damages 
on  account  thereof,  in  the  circuit  court  of  Campbell  county,  against  the 
cotton  mill  company  for  $5,000  and  costs,  which  judgment  was  subsequ^itly 
affirmed  by  the  Supreme  Court  of  Appeals  of  Virginia  in  Marcti,  1904.  At 
the  time  of  the  accident  to  Stanley,  the  plaintiff  hi  error  liad  an  employer's 
liability  policy  Issued  by  the  defendant  in  error  for  an  amount  not  to  exceed 
$2,500  for  injury  to  any  one  person;  and  In  said  policy  the  Insurance  com- 
pany nndertool^  to  defend  at  its  own  expense,  and  in  the  name  and  on  behalf 
of  the  assured,  any  suits  for  damages  covered  bj'  its  policy.    The  present 
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suit  was  instituted  by  tlie  plaintiff  in  error  lierein,  in  tlie  corporation  court 
of  the  city  of  I^ynchburg,  to  recover  from  tlie  defendant  in  eri:or  herein  the 
sum  of  $2,732.03,  being  the  amount  claimed  under  the  accident  policy  afore- 
said as  their  liability  on  the  Judgment  recovered  by  said  Stanley.  The  case 
was  by  appropriate  proceedings  removed  from  the  corporation  court  of  Lynch- 
burg to  the  United  States  Circuit  Court  for  the  Western  District  of  Virginia. 
Upon  the  docketing  of  the  same  in  the  latter  court  the  defendant  pleaded 
nonassumpsit,  and  issue  was  joined  thereon,  and  subsequently  filed  its  special 
plea  in  writing  setting  up  in  bar  of  the  plaintiff's  right  of  recovery  the  80 
days*  limitation  within  which  suit  should  be  brought,  as  prescribed  by  clause 
14  of  the  policy  sued  on.  To  this  special  plea  the  plaintiff  replied,  setting 
forth  certain  correspondence  had  by  and  between  it  and  the  defendant  com- 
pany and  its  representatives,  looking  to  an  adjustment  of  the  controversy, 
and  whereby,  as  claimed  by  the  plaintiff,  the  benefits  of  clause  14  of  the  policy 
were  waived,  and  that  in  any  event  such  compromise  was  not  abandoned  by 
the  defendant  until  the  16th  day  of  September,  1904,  a  period  of  less  than  80 
days  before  the  institution  of  this  suit  To  this  replication  the  defendant 
filed  its  rejoinder,  likewise  setting  forth  a  letter  from  defendant's  counsel 
to  the  plaintiff,  dated  the  16th  of  August,  1904,  whereby  the  defendant  insisted 
that  the  negotiations  looking  to  a  compromise  ended  on  the  date  of  said  letter 
of  the  16th  of  August,  and  that  the  failure  of  the  plaintiff  to  institute  its 
action  within  30  days  from  that  date,  said  suit  not  having  been  commenced 
until  the  10th  day  of  Octob^,  1904,  barred  a  recovery,  and  the  said  defendant, 
on  account  thereof,  craved  Judgment  against  the  plaintiff.  Upon  the  Issues 
thus  Joined  a  Jury  was  impaneled,  and  after  the  conclusion  of  all  the  evi- 
dence the  court,  on  motion  of  the  defendant,  instructed  a  verdict  in  its  favor, 
to  which  action  of  the  court,  as  well  as  to  sundry  rulings  made  pending  the 
trial,  upon  the  admission  and  exclusion  of  evidence,  exceptions  were  duly 
taken  by  the  plaintiff,  and  this  writ  of  error  sued  out  to  this  court  A 
preliminary  motion  was  submitted  to  this  court  involving  the  technical 
question  of  the  sufficiency  of  the  bill  of  exceptions  certifying  the  evidence 
in  the  case,  and  that  motion  at  a  previous  term  of  the  court  was  in  an  oral 
opinion  decided  in  favor  of  the  defoidant  the  two  chrcuit  Judges  concurring 
therein,  and  the  writer  dissenting.  The  evidence,  therefore,  so  far  as  con- 
tained in  said  bill  of  exceptions,  is  eliminated,  and  the  case  is  now  before  the 
conrt  solely  upon  the  propriety  of  the  rulings  of  the  lower  court  upon  the 
questions  raised  by  the  pleadings,  and  upon  the  admission  and  rejection  of 
evidence  pending  the  trial,  and  the  entry  of  Judgment  for  the  defendant 

Randolph  Harrison  and  A.  R.  Long,  for  plaintiff  in  error. 
Robert  H.  Talley  and  J.  T.  Coleman  (Cabell,  Talley  &  Cabell  and 
Caskie  &  Coleman,  on  the  brief),  for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

WADDILL,  District  Judge  (after  stating  facts  as  above).  Ten 
bills  of  exceptions  were  taken  to  the  action  of  the  lower  court  respect- 
ing the  admission  and  exclusion  of  evidence,  and  one,  the  eleventh, 
to  the  direction  by  the  court  of  a  verdict  for  the  defendant.  The  10 
bills  of  exception  and  assignments  of  error  based  thereon  relate  to  the 
efforts  on  the  part  of  the  plaintiff  to  introduce  certain  correspondence 
between  the  plaintiff  and  certain  of  the  representatives  of  the  defend- 
ant company,  or  between  agents  and  representatives  of  the  respective 
companies,  regarding  the  claim  in  suit,  after  the  16th  of  August,  1904, 
the  day  on  i^ch  me  defendant  in  its  rejoinder  to  the  special  plea 
claims  to  have  terminated  the  efforts  at  adjustment.  The  court  in  its 
ruling's  as  set  forth  in  bills  of  exception  from  1  to  8,  inclusive,  as  shown 
by  the  able  and  elaborate  opinion  of  the  learned  judge  of  the  court 
T9aC.A.— 30 
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below  (140  Fed.  718),  was  controlled  largely  by  its  view  of  the 
effect  of  the  effort  at  compromise  upon  the  fourteenth  clause  of  the 
policy  sued  on ;  the  court's  view  being  that  what  had  been  done  operated 
only  to  suspend  the  clause  in  question  during  the  period  of  such  efforts 
at  adjustment,  which,  as  averred  by  the  defendant,  terminated  on 
the  16th  day  of  August,  1904,  and  that  suit  should  have  been  instituted 
on  the  policy  within  30  days  from  that  time,  and  that  inasmuch  as  the 
correspondence  and  evidence  sought  to  be  introduced,  as  shown  by 
said  eight  bills  of  exception,  related  to  efforts  at  adjustment  after  the 
16th  day  of  August,  such  correspondence  could  not  be  introduced; 
it  not  appearing  tiiat  those  claiming  to  act  for  the  company  had  author- 
ity to  waive  any  of  the  conditions  or  provisions  of  the  policy  as  shown 
by  the  sixteenth  clause  thereof.  It  is  as  to  the  first  ruling  of  the  court, 
and  as  a  consequence  of  which  its  subsequent  rulings  were  made, 
that  we  shall  first  pass.  Section  14  of  the  policy  of  insurance  is  as 
follows : 

"14.  No  action  shall  lie  against  the  company  as  respects  any  loss  undar 
this  policy  unless  it  shall  be  brought  by  the  assured  himself  to  reimburse 
him  for  loss  actually  sustained  and  paid  by  him  in  satisfaction  of  a  Judgment 
after  trial  of  the  issue.  No  such  action  shall  lie  unless  brought  within  the 
];>eriod  within  which  a  claimant  might  sue  the  assured  for  damages  unless 
at  the  exphry  of  such  period  there  is  such  an  action  pending  against  the 
assured,  in  which  case  an  action  may  be  brou^t  against  the  company  by 
the  assured  within  thirty  days  after  final  Judgment  has  been  raidered  and 
satisfied  as  above.  The  company  does  not  prejudice  by  this  clause  any  defenses 
to  such  action  which  it  may  be  entitled  to  make  under  this  policy." 

The  plaintiff  in  error  satisfied  the  judgment  against  it  on  the  15th 
day  of  April,  1904,  and  under  the  strict  terms  of  clause  14  suit  should 
have  been  instituted  thereon  within  30  days  from  that  time,  but  by  rea- 
son of  the  correspondence  of  the  parties  this  period  was  confessedly 
extended  from  the  15th  of  May,  1904,  until  the  16th  day  of  August, 
1904;  and  the  effect  of  the  decision  of  the  lower  court  is  that  what 
occurred  operated  to  suspend  said  clause  to  the  16th  day  of  August, 
1904,  when  it  was  again  revived  and  became  operative  for  a  pericxi  of 
30  days,  thereby  requiring  suit  to  be  instituted  within  30  days  from  the 
16th  of  August,  1904.  In  this  view  we  are  unable  to  concur,  believing 
that  the  same  is  neither  supported  by  reason  or  authority.  Clause  14 
was  a  limitation  prescribed  by  the  contracting  parties  in  the  interest 
of  the  insurer,  and  which  should  be  construed  most  favorably  for  the 
insured.  Holladay's  Adm'r  v.  Phoenix  Ins.  Co.,  7  U.  S.  App.  325, 
51  Fed.  715,  2  C.  C.  A.  463 ;  Gotten  v.  Fidelity  &  Casualty  Co.  (C.  C.) 
41  Fed.  506;  2  May  on  Insurance  (3d  Ed.)  §  478;  2  Wood  on  Fire 
Insurance  (2d  Ed.)  120. 

The  insurer  had  the  right  to  insist  on  the  enforcement  of  this  special 
limitation,  but  upon  departing  therefrom,  certainly  in  the  absence  of  ex- 
press stipulation  to  the  contrary,  what  was  done  operated,  not  as  a 
suspension  of  the  clause,  but  a  waiver  thereof,  and  after  such  waiver 
the  general  statute  of  limitations  of  the  state,  and  not  the  special  time 
named  in  the  contract,  governed  the  parties  in  the  enforcement  of  the 
same.  The  reason  for  this  is  apparent,  and  this  case  is  a  striking  illus- 
tration of  what  would  be  the  ill  effect  of  a  contrary  doctrine.  No  one 
would  ever  know  when,  as  to  such  contracts,  the  statute  of  limitations 
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began  or  ceased  to  run.  It  would  not  be  determinable  from  an  ex- 
amination of  the  contract,  nor  from  the  state  statute,  but  would  de- 
pend upon  an  uncertain  and  indefinite  state  of  facts,  as  to  which  per- 
sons might  think  differently,  and  bring  about  a  chaotic  condition,  \yhich 
would  t^  exceedingly  undesirable.  The  requirement  to  sue  within  30 
days  is  a  stringent  clause  at  best  in  contravention  of  the  general  law 
on  the  subject,  and  only  enforcible  because  of  the  special  agreement  of 
the  parties;  and  it  is  one  that  cannot  and  should  not  be  revived  by 
implication,  if  once  lost ;  and,  besides,  the  equities  of  the  case  would  be 
unfavorable  to  the  adoption  of  such  a  policy.  The  insurer  knowing 
his  rights  under  the  general  law  could  afford  to  waive  the  clause  in 
question,  in  order  to  effect  an  adjustment,  and  the  assured  likewise  to 
make  or  entertain  such  a  proposition,  realizing  that  by  so  doing  he 
would  forfeit  nothing,  and  upon  failure  proceed  by  suit  within  the 
statutory  period  to  enforce  his  claim.  The  contrary  view  would  result 
in  making  practically  impossible  any  effort  at  compromise  between  the 
parties,  certainly  so  far  as  the  assured  is  concerned.  If  it  be  suggested 
that  the  benefit  of  the  clause,  so  far  as  securing  speedy  adjustment, 
would  be  lost,  the  answer  is  that  at  least  a  specific  contract  for  revivor 
of  the  special  limitation  contemplated  after  the  failure  of  the  settle- 
ment should  be  had,  if  it  is  proposed  to  avoid  the  statutory  limitation. 
This  question  would  seem  to  be  precluded,  so  far  as  this  court  is  con- 
cerned, by  the  decisions  of  the  Supreme  Court  of  the  United  States ; 
and  certainly  the  decisions  of  two  of  the  states  of  this  circuit,  namely, 
Maryland  and  West  Virginia,  are  to  the  same  effect.  In  Semmes  v. 
Hartford  Insurance  Co.,  13  Wall.  168,  20  L.  Ed.  490,  a  12  months' 
limitation  in  an  insurance  policy  having  expired,  when  it  was  im- 
possible by  reason  of  the  war  for  the  insurer  to  sue,  the  Supreme  Court 
held  that  such  limitation  was  avoided,  and  not  merely  suspended: 
and  in  an  able  and  elaborate  opinion  Mr.  Justice  Miller  distinguished 
between  the  effect  of  such  clauses  in  contracts  and  the  ordinary 
limitation  prescribed  by  statute.     He  said: 

"We  are  of  opinion  that  the  period  of  12  months  which  the  contract  allowed 
the  plaintlfT  for  bringing  his  suit  does  not  open  and  expand  itself  so  as  to 
receive  within  it  three  or  four  years  of  legal  disability  created  by  the  war, 
and  then  close  together  at  each  end  of  that  period,  so  as  to  complete  itself, 
as  though  the  war  had  never  occurred.  It  is  true  that  in  regard  to  the  limita- 
tion imposed  by  statute  this  court  has  held  that  the  time  may  be  so  computed, 
but  there  the  law  imposes  the  limitation,  and  the  law  imposes  the  disability. 
It  is  nothing,  therefore,  but  a  necessary  legal  logic  that  the  one  period  should 
be  taken  from  the  other.  *  *  *  Such  is  not  the  case  as  regards  this  con- 
tract. The  defendant  has  made  its  own  special  and  hard  provision  on  that 
subject  ♦  ♦  ♦  Now,  this  contract  relates  to  the  12  months  next  succeeding 
the  occurrence  of  the  loss,  and  the  court  has  no  right,  as  in  the  case  of  a 
statute,  to  construe  it  into  a  number  of  days  equal  to  12  months,  to  be  made  up 
of  the  days  in  a  period  of  five  years  in  which  the  plaintifT  could  lawfully  have 
commenced  his  suit.  So,  also,  if  the  plaintiff  shows  any  reason  which  in  law 
rebuts  the  presumption,  which,  on  the  failure  to  sue  within  12  months,  is 
by  the  contract  made  conclusive  against  the  validity  of  the  claim,  that  presump- 
tion is  not  revived  again  by  the  contract  It  would  seem  that  when  once 
rebutted  fully  nothing  but  a  presumption  of  law,  or  presumption  of  fact, 
will  again  revive  it  There  is  nothing  in  the  contract  which  does  it,  and  we 
know  of  no  such  presumption  of  law.  Nor  does  the  same  evil  consequence 
follow  from  removing  absolutely  the  bar  of  the  contract,  that  would  from 
removing  absolutely  the  bar  of  the  statute;  for,  when  the  bar  of  the  contract 
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It  removed,  tbere  still  remains  the  bar  of  the  statute,  and,  though  the  plain- 
tiff may  show  by  his  disability  to  sue  a  sufficient  answer  to  the  twelve 
months  provided  by  the  contract,  he  must  still  bring  his  suit  within  the 
reasonable  time  fixed  by  the  legislative  authority;  that  is,  by  the  statute  of 
limitations." 

In  Thompson  v.  Phoenix  Insurance  Co.,  136  U.  S.  287,  10  Sup.  Ct 
1019,  34  L.  Ed.  408,  298,  Mr.  Justice  Harlan  speaking  for  the  court, 
in  considering  a  provision  of  a  character  similar  to  the  one  under  con- 
sideration said: 

"While  the  validity  of  such  a  stipulation  cannot  be  disputed  (Riddlesbargor 
V.  Hartford  Ins.  Co.,  7  Wall.  886,  389,  19  Ij.  Ed.  257),  we  do  not  doubt  that 
it  may  be  waived  by  the  company,  and  such  waiver  need  not  be  In  writing. 
It  may  arise  from  such  a  course  of  conduct  on  its  part  as  will  equitably 
estop  it  from  pleading  the  prescribed  limitation  in  bar  of  the  suit  by  the 
insured." 

In  the  same  case,  on  page  299  of  7  Wall.  (19  L.  Ed.  257),  the  learned 
justice  further  said  (citine  from  Mickey  v.  Insurance  Co.,  35  Iowa, 
174, 180,  14  Am.  Rep.  494)  : 

"It  would  be  contrary  to  Justice  for  an  insurance  company  to  hold  out  the 
hope  of  an  amicable  adjustment  of  the  loss,  and  thus  delay  the  action  of  the 
insured,  and  then  be  permitted  to  plead  this  very  delay,  caused  by  its  course 
of  conduct,  as  a  defaise  to  the  action  when  brought" 

In  Hartford  Insurance  Co.  v.  Unsell,  144  U.  S.  439,  448,  12  Sup. 
Ct.  671,  36  L.  Ed.  496,  the  Supreme  Court  of  the  United  States  con- 
sidered the  effect  of  a  waiver  of  the  provisions  of  a  contract  of  the 
kind,  and  what  constituted  such  waiver,  and  the  forfeitures  thereof, 
and  quoting  from  the  opinion  of  Mr.  Justice  Bradley,  in  Insurance  Co. 
V.  Norton,  96  U.  S.  234,  24  L.  Ed.  689,  said: 

"We  have  recently  in  the  case  of  Insurance  Co.  v.  Norton,  96  U.  S.  234, 
24  li.  Ed.  689,  shown  that  forfeitures  are  not  favored  in  the  law;  and  the 
courts  are  always  prompt  to  seize  hold  of  any  circumstances  that  indicate  an 
election  to  waive  a  forfeiture,  or  any  agreement  to  do  so  on  which  the 
party  has  relied  and  acted.  Any  agreement,  declaration,  or  course  of  action 
on  the  part  of  an  insurance  company,  which  leads  a  parly  insured  honestly 
to  believe  that  by  conforming  thereto  a  forfeiture  of  his  policy  will  not  be 
incurred,  followed  by  due  conformity  on  his  part,  will  and  ought  to  estop 
the  company  from  insisting  upon  the  forfeiture." 

And  in  the  further  progress  of  the  opinion,  on  page  450  of  144  U. 
S.  page  674  of  12'Sup.  Ct  (36  L.  Ed.  496),  the  court  said: 

*'It  is  always  open  for  the  insured  to  show  a  waiver  of  the  condition  or 
a  course  of  conduct  on  the  part  of  the  insurer  which  gave  him  just  and 
reasonable  ground  to  infer  that  a  forfeiture  would  not  be  exacted.  But  it 
must  be  a  just  and  reasonable  ground,  one  on  which  the  insured  has  a  right 
to  rely." 

The  case  of  Semmes  v.  Insurance  Co.,  supra,  was  followed  by  the 
Court  of  Appeals  of  Maryland  in  Eamshaw  v.  Sun  Mutual  Aid 
Society,  68  Md.  465,  475,  12  Atl.  884,  6  Am.  St.  Rep.  460,  and  by  the 
Supreme  Court  of  Appeals  of  West  Virginia,  in  Galloway  v.  Standard 
Fire  Ins.  Co.  (W.  Va.)  31  S.  E.  969,  971.  To  the  same  effect  is 
Insurance  Co.  v.  Baker,  153  111.  240,  38  N.  E.  627 ;  Eliot  Nat.  Bank 
V.  Beale,  141  Mass.  566,  570,  6  N.  E.  742;  Jackson  v.  Fidelity  & 
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Casualty  Co.  of  N.  Y.,  41  U.  S.  App.  652,  662,  76  Fed.  366,  21  C  C. 
A.  394. 

A  further  citation  of  authority  is  not  deemed  necessary,  as  we  feel 
not  only  bound  by  those  given,  but  are  convinced  of  the  soundness  of 
the  rule  adopted,  as  well  as  tihe  justice  of  the  conclusions  that  flow 
therefrom.  Many  of  the  authorities  upon  each  side  of  the  question 
will  be  found  in  the  interesting  discussion  of  the  subject  in  the  lower 
court's  opinion,  to  which  we  refer  (140  Fed.  718,  supra). 

The  rulings  of  the  court  as  set  forth  in  the  bills  of  exception  Nos. 
1  to  8,  inclusive,  may  doubtless  have  been  correct  under  the  court's 
view  of  the  suspension,  as  distinguished  from  the  waiver  of  clause  14 
of  the  policy,  as  the  parties  to  the  correspondence  on  behalf  of  tiie  de- 
fendant in  error  may  not  have  had  authority  to  waive  any  of  the 
provisions  of  the  policy,  including  the  extension  of  the  time  under 
>yhich  suit  might  be  instituted ;  but  if  the  suspension  was  not  a  prac- 
tical question,  the  clause  having  been  previously  waived  by  the  course 
of  conduct  of  the  defendant  company  respecting  the  same,  then  mani- 
festly the  letters  sought  to  be  introduced  should  have  been  admitted 
as  a  part  of  and  along  with  the  other  correspondence  between  the 
parties,  or  their  agents,  as  to  the  adjustment  of  the  claim.  The  re- 
jected letters  consisted  of  certain  correspondence  between  the  plaintiff 
and  the  local  and  state  agents  of  the  defendant,  and  between  said 
agents  themselves,  regarding  the  adjustment  of  the  claim  in  suit  and 
which  was  a  mere  continuation  of  the  same  adjustment  admitted  to  have 
been  under  consideration  for  90  days,  after  the  30-day  limitation  under 
which  suit  might  be  brought  had  expired.  These  letters,  together 
with  the  explanation  of  the  circumstances  under  which  and  why  they 
were  written,  should  have  gone  to  the  jury  along  with  the  other 
communications  had  between  the  parties  upon  the  issues  joined,  and 
it  cannot  be  said  that  the  plaintiff  may  not  have  been  prejudiced  be- 
cause of  such  failure.  Boston  &  Albany  R.  R.  Co.  v.  O'Rielly,  158 
U.  S.  334,  337,  16  Sup.  Ct.  830,  39  L.  Ed.  1006,  and  cases  cited; 
Resurrection  Gold  Mining  Co.  v.  Fortune  Gold  Mining  Co.,  64  C.  C. 
A.  180,  189,  129  Fed.  668. 

The  objections  to  the  rulings  of  the  trial  court,  as  shown  by  bills  of 
exception  9  and  10,  appear  not  to  be  well  taken,  and  certainly  in  a 
subsequent  trial  the  questions  therein  raised  will  become  immaterial. 

It  follows  from  what  has  been  said  that  the  action  of  the  lower  court 
should  be  reversed,  with  costs,  and  the  case  remanded  thereto,  with 
directions  to  award  a  new  trial,  the  same  to  be  had  in  accordance  with 
the  views  herein  expressed 

Reversed. 
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a49  Fed.  900.) 

LINSTROTH  WAGON  CO.  T.  BALLEW.  • 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  9,  1907.) 

Mo.  1,572. 

Bankbuptot— Aonozi  Pekdino  in  State  CouKP—JuDaMEHT— Conclusive- 
ness. 

Before  the  filing  of  an  inyoluntary  petition,  claimant  instituted  suit 
in  a  state  court  to  recover  specific  personal  property  alleged  to  have 
been  purchased  by  the  bankrupt  by  fraudulent  representations^  and 
obtained  a  writ  of  sequestration  under  wliich  ttie  property  was  seized. 
Bankruptcy  proceedings  were  then  instituted,  and  the  trustee,  by  leave 
of  the  state  court,  intervened  and  unsuccessfully  defended  the  salt,  in 
which  claimant  recovered  Judgmait  for  the  return  of  the  property.  Held, 
that  the  state  court's  Jurisdiction  was  not  lost  or  in  any  way  alTected 
by  the  filing  of  the  bankruptcy  petition,  or  by  the  subsequent  adjudica- 
tion that  the  buyer  was  a  bankrupt,  and  that,  so  far  as  the  property  or 
Its  proceeds  were  concerned,  the  Judgment  was  conclusive  on  the 
trustee  as  a  person  acquiring  an  interest  pendente  lite,  though  he  was  not 
a  necessary  party. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  6,  Bankruptcy,  H 
319.  322.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  Texas. 

On  July  12,  1904,  one  W.  M.  MOTgan,  who  resides  and  does  business  In 
Corsicana,  Navarro  county,  Tex.,  made  his  application  to  the  Linstroth  Wagon 
Company,  the  appellant,  at  its  place  of  business,  in  St  Louis,  Mo.,  to  buy 
a  lot  of  its  wagons  on  a  credit  of  four,  six,  and  eight  m<mths.  Before  ac- 
cepting Morgan's  orders,  the  appellant  investigated  his  commercial  standing, 
and  ascertained,  from  his  report  and  statement  made  to  R.  G.  Dun  &  Ca's 
Commercial  Agency,  that  he  claimed  to  have  assets  amounting  to  $62,604^ 
with  liabilities  amounting  to  only  $23,432.74,  and  showing  that  his  assets 
included  cash  value  of  stock  on  hand  of  $27,980.15,  cash  value  of  stodc  In 
transit  $6,000;  accounts  and  bills  receivable  considered  good,  $26,732.  and 
real  estate  of  the  value  of  $4,000,  over  and  above  exemptions.  His  liabilities 
consisted  of  amounts  due  upon  open  accounts,  $200.38;  for  merchandise 
closed  by  notes,  $22,632.36;  loans  from  bank,  $600.  Thereupon,  and  relying 
on  the  said  statement  so  made  by  Morgan,  his  orders  for  50  wagons  <mi  the 
terms  proposed  were  accepted  and  the  goods  were  shipped  to  him  to  Cor- 
sicana, Tex.,  and  to  Ennis,  Tex.  On  August  10,  1904,  he  executed  and  de- 
livered to  appellant  his  notes  for  the  specified  payments.  On  or  about  Octo- 
ber 27«  1904,  the  appellant  received  an  invitation  from  Morgan  to  attend  a 
creditors'  meeting  at  Corsicana  on  the  8th  of  November,  following.  Appel- 
lant then  began  investigations,  which  satisfied  it  that  the  statements  made 
by  Morgan  to  R.  G.  Dun's  Commercial  Agency  were  false,  and  fraudulently 
made  for  the  purpose,  and  with  the  intention  of  establishing  a  false  basis  of 
credit,  and  were  made  with  the  fraudulent  intent  to  deceive  the  commercial 
world  generally,  and  the  appellant  In  particular,  and  that  Morgan,  at  the 
time  said  statements  were  made,  was  insolvent  and  his  liabilities  largely 
exceeded  bis  assets.  A^s  soon  as  appellant  discovered  the  fraud  perpetrated 
upon  it,  it  elected  to  rescind  the  contract  of  sale,  and  <m  November  7,  1904, 
brought  suit  in  the  proper  state  court  against  Morgan,  and  obtained  writs 
of  sequestration  for  the  seizure  of  the  goods  to  be  held  subject  to  the  order 
of  the  court,  and  prayed  Judgment  for  the  wagons,  for  costs  and  for  gen- 
eral relief.  One  of  these  writs  of  sequestration  was  executed  immediately 
by  seizing  the  wagons  found  in  Navarro  county.  Two  days  after  the  bring- 
ing of  the  suit  by  the  appellant  in  the  state  court,  as  Just  recited,  certain 
creditors  of  Morgan  presented  an  involuntary  petition  in  bankruptcy  against 
him  in  the  bankruptcy  court  for  the  district  which  embraced  Morgan's  resi- 
dence, and  on  the  following  day,  to  wit,  Novemb^  lOth,  made  an  application 

*  Rehearing  denied  February  19,  1907. 
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to  the  referee  for  the  appointment  of  a  receiver  to  take  possession  of  the 
property  belonging  to  the  bankrupt's  estate  until  a  trustee  could  be  appoint- 
ed and  had  qualified.  Such  receiver  was  immediately  appointed,  and  took 
possession  of  the  bankrupt's  estate,  including  the  goods  claimed  in  the  ap- 
pellant's, suit  and  on  some  of  which  the  writ  of  sequestration  to  the  sheriff 
of  Navarro  county  had  been  levied.  On  December  13th  the  receiver  retumeo 
an  inventory  of  all  the  property  belonging  to  the  bankrupt  estate,  as  far  as 
the  same  had  then  come  to  his  knowledge,  including  therein  the  goods  claimed 
by  the  appellant,  and  on  January  4,  19(^,  the  receiver  applied  for  an  order 
to  sell  all  of  the  property  free  from  incumbrances,  of  which  application  notice 
was  duly  given  to  all  the  known  creditors  and  parties  in  interest  to  show 
cause,  if  any  there  be,  why  the  sale  should  not  be  made.    On  December  31, 

1904,  W.  M.  Morgan  &  Bro.  were  duly  adjudicated  bankrupts.  Pending  the 
giving  of  the  notice  of  the  application  for  sale,  the  first  creditors'  meeting 
was  held  on  January  23,  1905,  at  which  meeting  the  appellee,  who  resided 
in  Corsicana,  Tex.,  was  appointed  trustee,  and  on  the  same  day  was,  as 
such  trustee,  ordered  to  sell  all  of  the  property  which  had  been  so  inventoried 
by  the  receiver.  On  February  11,  1905,  the  appellant,  on  leave,  amended 
Its  petition  in  the  state  court,  by  showing  to  the  court  what  had  been  done 
under  the  sequestration  writs  and  adding  the  following  averment:  "Plain- 
tiff is  informed  and  believes  and  here  charges  that  subsequent  to  the  levy 
and  seizure  of  the  wagons  by  the  sheriff  of  this  county  (Navarro)  and  sub- 
cequent  to  the  time  when  the  writ  to  Ellis  county  should  have  been  levied, 
certain  of  the  creditors  of  defendant  W.  M.  Morgan  filed  a  petition  in  the 
United  States  District  Court  at  Dallas,  Tex.,  to  have  him  adjudged  a  bankrupt, 
and  that  thereafter  said  Morgan  was  adjudged  a'  bankrupt  by  said  court, 
and  the  defendant,  Ballew,  has  been  appointed  trustee  for  his  estate,  and  is 
now  as  such  trustee  in  the  possession  of  all  of  said  wagons  here  sued  for, 
claiming  same  as  a  part  of  the  said  Morgan's  estate.  Plaintiff  now  aks  that 
said  Ballew,  trustee  in  bankruptcy,  be  made  a  party  hereto,  and  that  on 
trial  it  have  Judgment  for  its  said  wagons  against  both  Morgan  and  Ballew. 
It  further  prays  for  costs  and  general  relief."  On  this  amended  petition 
there  is  indorsed:  "I  hereby  accept  service  of  the  above  petition,  waive  is- 
suance of  citation  and  enter  my  appearance  at  March  term,  February  11, 

1905.  [Signed]  W.  W.  Ballew,  Trustee  of  W.  M.  Morgan." 

The  trustee  presented  a  plea  in  abatement  to  the  Jurisdiction  of  the  state 
court,  hi  which  he  set  up,  in  substance:  "That  the  suit  of  the  Linstroth 
Wagon  Company  was  instituted  against  W.  M.  Morgan  within  less  than 
four  months  prior  to  the  bankrupt  proceedings  instituted  against  W.  M.  Mor- 
gan by  Joe.  W.  Moon  Buggy  Company  et  al.,  in  the  United  States  District 
Conrt  for  the  Northern  District  of  Texas ;  that  at  the  time  of  the  filing  of  this 
suit  against  W.  M.  Morgan  by  plaintiff  herein,  the  said  Morgan  was  In  pos- 
session of  the  goods  sued  for,  under  valid  contract  and  purchase,  and  that 
the  title  to  said  goods  had  passed  to  Morgan  long  prior  to  the  filing  of  the 
salt  herein,  and  that  when  Morgan  was  adjudicated  a  bankrupt  the  title 
to  said  goods  vested  in  said  TVl  W.  Ballew,  inunediately  upon  his  election 
as  trustee,  and  that  no  action  in  this  court  can  defeat  the  Jurisdiction  of  the 
bankruptcy  court  in  the  administration  of  all  the  assets  that  were  in  the 
possession  of  Morgan  at  the  time  of  the  filing  of  the  petition  in  bankruptcy, 
and  for  four  months  prior  thereto;  that  this  suit  was  instituted  only  a  few 
days  before  bankrupt  proceedings  were  filed,  and  that  the  right  of  the 
bankruptcy  court  over  the  property  is  not  only  superior  to  that  of  the  state 
court,  but  is  exclusive,  regardless  of  any  action  taken  in  the  state  court 
whose  Jurisdiction  in  such  cases  is  divested  by  the  bankruptcy  proceedings, 
and  this  court  has  no  right  to  further  proceed  herein."  The  same  matter 
substantially  was  presented  in  exceptions  to  the  plaintiff's  petition,  and  not 
waiving  the  plea  to  the  Jurisdiction  or  the  exceptions  to  the  petition,  the 
trustee  answered  with  a  general  denial,  and  plead  specially  that  the  ap- 
^llant  had  not  relied  upon  the  report  made  by  Morgan  to  Dun's  Mercantile 
Agency,  but  was  specifically  notified  that  the  agency  did  not  accept  that 
report  as  correct,  and  had  informed  the  plaintiff  that  the  property  state- 
ment of  Morgan  in  his  report  to  that  agency  was  greatly  exaggerated  and 
that  as  a  matter  of  fact  he  was,  in  all  probability,  insolvent,  and  that  thus. 
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with  fall  and  timely  notice  of  the  insolvency  of  Morgan,  the  plaintiff  made 
an  absolute  Bale  of  the  goods  to  Morgan  and  accepted  his  notes  therefor  with- 
out making  farther  inquiry.  He  plead  farther  that  if  it  should  be  held  that 
the  plaintiff  is  entitled  to  recover  the  goods  by  reason  of  the  avowed  false 
and  fraudulent  statements,  the  goods  have  in  fact  be^i  in  the  possession  of 
Morgan  and  the  trustee  for  more  than  sis  months  under  claim  of  title  and 
the  goods  have  been  stored  in  the  warehouse  of  Morgan,  and  be  and  the 
trustee  have  been  compelled  to  pay  rent  upon  the  warehouse  and  Insurance 
upon  the  goods,  and  that  plaintiff  is  liable  for  the  storage  of  the  goods  and 
for  the  freight  paid  from  St.  Louis  to  Gorsicana  and  Ennis,  and  for  insurance 
upon  the  goods ;  that  the  freight,  storage,  and  insurance  are  reasonably  worth 
$1,200,  which  is  a  lien  upon  the  property  which  the  trustee  is  entitled  to  have 
foreclosed  and  the  property  sold  to  satisfy  the  same,  conduding  with  ap- 
propriate prayers. 

On  April  25,  1905,  the  case  In  the  state  court  came  on  for  trial.  Plaintiff 
appeared  by  its  attorney,  Morgan  made  default,  W.  W.  Ballew,  trustee,  ap- 
peared in  person,  and  both  the  parties  present  announced  ready  for  trial. 
A  Jury  was  waived,  and  all  questions  of  fact  as  well  as  of  law,  were  sub- 
mitted to  the  court,  which,  having  heard  the  pleadings  jread,  and  the  evid^ice 
adduced,  and  the  argument  of  counsel,  was  of  the  (pinion  that  the  property 
sued  for,  to  wit,  50  complete  Linstroth  wagons,  were  obtained  from  the 
plaintiff  by  W.  M.  Morgan  through  false  representations,  and  that  therefore 
plaintiff  is  entitled  to  recover  the  same,  and  entered  judgment  accordingly. 
The  decree  further  recites  that  it  appeared  to  the  court  that  on  the  7th  of 
November  a  writ  of  sequestration  was  issued  in  the  cause  at  the  instance  of 
the  plaintiff,  and  went  into  the  hands  of  the  sheriff  of  Navarro  county,  by 
virtue  of  which  he  seized  and  took  into  his  possession  certain  wagons  situated 
in  Navarro  county,  Tex.,  described  as  follows  (giving  particular  description), 
which  wagons  were  afterwards  delivered  by  the  sheriff  to  L.  Carpenter,  the 
receiver  appointed  by  the  referee,  and  that  the  sheriff  took  the  receiver's  re- 
ceipt for  the  same,  and  that  the  defendant,  Ballew,  trustee,  as  such  trustee, 
is  in  the  possession  of,  and  claiming  certain  of  the  foregoing  described  wagons^ 
including  those  delivered  by  the  sheriff  to  the  receiver  as  belonging  to  the 
bankrupt  estate,  described  and  valued  as  follows  (giving  a  minute  description 
with  value),  and  announcing  that  It  was  the  finding  of  the  oourt  that  plain- 
tiff is  entitled  to  judgment  against  said  Ballew  as  trustee  for  the  said  wagons 
in  his  possession  as  such  trustee,  gave  and  caused  to  be  entered  the  appropriate 
judgm^t  Thereafter,  on  June  28,  1905,  the  appellant  filed  its  application 
before  the  referee,  claiming  title  to  the  property  which  had  been  adjudged  to 
it  against  W.  M.  Morgan  and  against  the  trustee  by  the  said  court,  which 
application  the  referee  set  down  to  be  heard  on  the  12th  day  of  July,  1905, 
and  issued  a  rule  requiring  the  trustee  to  show  cause  on  that  day  why  the 
property  should  not  be  delivered  by  him  to  the  appellant  On  the  day  named 
the  trustee  filed  his  answer  to  the  application,  in  which  he  set  up  substan- 
tially the  same  matters  he  had  urged  by  his  plea,  exceptions,  and  answer 
in  the  state  court  To  this  answer  of  the  trustee  the  appellant  replied  by 
exceptions  that  the  matters  stated  were  not  responsive  to  the  issue  pre- 
sented by  the  plaintiff,  are  evasive  and  show  no  cause  of  defense  against 
the  cause  of  action  asserted  by  Lhistroth  Wagon  Comapny;  that  so  mucb 
of  the  answer  as  sets  up  that  the  sale  to  W.  M.  Morgan  had  passed  to  him 
the  title  to  the  wagons,  presents  an  issue  ttiat  had  theretofore  been  ad- 
judicated by  the  district  court  of  Navarro  county,  Tex.,  a  oourt  of  compe- 
tent Jurisdiction  with  all  parties  here  interested  before  it  It  also  denies 
the  allegation  in  the  trustee's  answer  that  it  appeared  in  open  court  and 
refused  to  claim  the  property  in  controversy,  but  says  it  had  no  notice  of 
any  order  of  sale  being  issued;  that  it  has  never  been  a  party  to  any  pro- 
ceeding in  this  court,  and  does  not  now  and  never  has  occupied  the  posi- 
tion of  a  creditor  of  the  bankrupt,  but  shows  to  the  court  that  prior  to  any 
bankruptcy  proceedings  against  Morgan,  its  status  as  against  him  had  been 
fixed  by  the  suit  begun  in  the  district  oourt  of  Navarro  county,  Tex.,  in 
which  the  title  to  the  property  in  controversy  was  claimed  by  it  and  in 
which  suit  the  question  of  whether  or  not  the  title  to  the  goods  in  contro- 
versy passed  to  the  bankrupt  was  adjudicated  and  decided  adversely  to  the 
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bankrupt  and  to  tbe  trustee.  It  denies  that  any  Judgment  by  the  District 
Court  of  the  United  States  has  ever  been  made,  enjoining  it  from  asserting 
title  to  the  goods  in  controversy,  or  enjoining  the  Judgment  obtained  by  it 
in  the  district  court  of  Navarro  county,  Tex.;  that  by  the  order  of  that 
court,  the  plahitiff  was  directed  to  present  its  application  to  this  court  for 
the  delivery  to  it  of  said  goods. 

In  support  of  the  application,  and  of  the  trustee's  answer  thereto,  re- 
spectively, the  record  of  the  proceedings  in  the  state  court  and  in  the  bank- 
i-uptcy  court  were  submitted,  and  on  the  same  day  the  referee  made  his  order, 
dismissing  the  application  for  the  possession  of  the  property,  providing  in 
the  order  that  "noticing  herein  shall  be  construed  as  preventing  claimant 
from  prosecuting  any  remedy  which  he  may  have  against  the  fund  produced 
by  the  sale  of  said  property  in  this  proceeding."  To  which  action  and 
Judgment  of  the  referee  the  appellant  excepted,  and  duly  filed  its  petition, 
asking  to  have  the  same  reviewed  by  the  Judge  of  the  court,  stating  the 
grounds  of  its  exception  and  objection  to  the  order,  imd  of  its  claim  for  the 
relief  asked,  which  need  not  be  recited  here.  The  claim  of  the  appellant 
on  certificate  from  the  referee  came  on  to  be  heard  before  the  district  Judge 
on  February  26,  1906,  when  the  trustee  stated  in  open  court  that  the  prop- 
erty applied  for  had  been  sold  since  the  order  of  the  referee,  dismissing  the 
application,  and  the  petition  for  review  thereof  on  certificate  had  been  filed. 
Thereupon,  the  court  made  the  order  from  which  this  appeal  is  taken.  The 
order  is  as  follows : 

"It  being  made  to  appear  to  the  court  that  the  property  in  the  hands  of 
the  trustee  of  the  bankruptcy  estate,  which  the  claimant  Linstroth  Wagon  Ck)m- 
pany  claimed,  and  by  its  application  to  the  referee  sought  to  recover,  has  been 
sold  in  the  due  course  of  the  administration  of  the  bankruptcy  estate,  and 
that  the  proceeds  of  said  sale  are  in  the  hands  of  the  trustee  of  said  estate, 
it  is  ordered  that  the  certificate  herein  be  returned  to  the  referee  for  the 
purpose  of  incorporating  these  acts  therein.  It  is  further  ordered  that  the 
claimant  be,  and  it  is,  hereby  permitted  to  present  its  claim  before  the  referee 
in  bankruptcy  for  the  funds  arising  from  the  sale  of  the  said  property.  It 
further  appearing  to  the  court  that  the  issue  raised  by  claimant  in  the 
certificate  of  the  referee  has  been  settled  by  the  sale  of  the  property.  It  is 
ordered  that  the  certificate  of  the  referee  upon  coming  in  with  the  addi- 
tions made  thereto,  as  above  provided,  stand  dismissed,  with  costs  against 
the  Linstroth  Wagon  Ck)mpany.  To  which  action  of  the  court  the  Linstroth 
Wagon  Company  excepts  In  open  court,  and  gives  notice  of  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit  Upon  the 
announcement  by  the  court  of  its  decisions  on  the  certificate  of  the  referee, 
the  Linstroth  Wagon  Company  presented  In  open  court,  and  asked  leave  to 
Ale  what  it  termed  '*an  amended  petition  of  complaint,"  which  paper  had  to 
do  with  its  claim  for  the  value  of  the  wagons  sold  by  the  referee  as  such  value 
was  fixed  in  a  Judgment  of  the  district  court  of  Navarro  county,  Tex.  The 
court  denied  leave  to  file  said  amended  petition  of  complaint,  and  directed 
that  whatever  papers  the  Linstroth  Wagon  Company  desired  to  file  in  con- 
nection with  such  claim  be  filed  before  the  referee  in  bankruptcy  for  his 
action  thereon.  To  which  refusal  and  action  of  the  court  the  Linstroth  Wagon 
Company  excepted,  and  gave  notice  of  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit" 

H.  L.  Stone,  for  appellant. 

J.  E.  Cockrell,  Edward  Gray,  and  W.  W.  Ballew,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  features  of  this  case  call  to  mind  the  opinion  which  seems  to 
have  been  quite  prevalent  in  many  quarters  at  one  time  while  the  bank- 
rupt act  of  1867  was  in  force,  that  the  moment  a  man  is  declared  bank- 
rupt, the  District  Court,  which  has  so  adjudged,  draws  to  itself,  by  tiiat 
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act,  not  only  all  control  of  the  bankrupt's  property  and  credits,  but 
that  no  one  can  litigate  with  the  trustee  contested  rights  in  any  other 
court  except  in  so  far  as  the  Circuit  Courts  had  concurrent  jurisdiction, 
and  that  other  courts  could  proceed  no  further  in  suits  of  which  they 
had,  at  that  time,  full  cognizance;  as  the  result  of  which  opinion  the 
practice  became  prevalent  to  bring  any  person  who  contested  with  the 
trustee  any  matter  growing  out  of  disputed  rights  of  property  or  con- 
tracts, into  the  bankruptcy  court  by  service  of  the  rule  to  show  cause, 
and  dispose  of  their  rights  in  a  summary  way.  Against  this  view  of 
the  matter  and  practice  which  for  a  time  sweepingly  prevailed,  the  Su- 
preme Court  steadily  set  its  face.  Eyster  v.  Gaff  et  al.,  91  U.  S.  525, 
23  L.  Ed.  403.  On  the  going  into  effect  of  the  present  act,  some  of 
the  referees  in  bankruptcy  and  of  the  judges  of  those  courts,  immind- 
ful  of  the  teaching  of  the  Supreme  Court  under  the  act  of  1867,  or  dis- 
regarding its  lesson,  began  to  follow  the  practice  which  had  prevailed 
under  that  act  against  which  the  Supreme  Court  had  steadily  set  its 
face.  With  the  usual  tendency  toward  the  growing  weight  of  prec- 
edents, that  practice  had  extended  and  become  widely  prevalent  be- 
fore the  case  of  Bardes  v.  Hawarden  Bank  (U.  S.)  20  Sup.  Ct.  1000, 
44  L.  Ed.  1175,  distinctly  presented  for  the  decision  of  the  Supreme 
Court  the  question  as  to  whether  under  the  act  of  1898  a  EKstrict 
Court  of  the  United  States,  in  which  proceedings  in  bankruptcy  had 
been  commenced  and  are  pending  under  the  act,  has  jurisdiction  to 
entertain  a  suit  by  a  trustee  in  bankruptcy  against  a  person  holding 
and  claiming  as  his  own,  property  alleged  to  have  been  conveyed  to 
him  by  the  bankrupt  in  fraud  of  creditors.  It  was  considered  that  the 
determination  of  this  question  depends  mainly  upon  the  true  construc- 
tion of  section  2  and  section  23  of  the  present  act  (Act  July  1,  1898,  c 
541,  30  Stat  645,  646,  552,  553  [U.  S.  Comp.  St.  1901,  pp.  3420, 
3431]),  which  sections  are  embodied,  in  haec  verba,  in  the  opinion  of 
the  court,  and  the  question  of  their  effect,  considering  the  language  of 
each  and  their  relations  to  one  another,  was  approached  by  referring  to 
the  terms,  and  to  the  judicial  construction  of  the  bankrupt  act  of  1867, 
and  comparing  its  provisions  as  to  the  jurisdiction  of  proceedings  in 
bankruptcy,  and  as  to  the  original  jurisdiction  of  actions  at  law  and 
suits  in  equity  with  the  provisions  of  the  present  act;  and  after  a  full 
review  and  discussion  of  previous  decisions  and  provisions  of  the  act 
under  which  they  were  made,  and  of  the  analogous  provisions  of  the 
present  act,  it  was  held  that  the  provisions  of  section  23b  control  and 
limit  the  jurisdiction  of  all  courts  over  suits  brought  by  trustees  to  re- 
cover property  from  third  parties,  or  to  set  aside  transfers  of  prop- 
erty to  third  parties  alleged  to  have  been  fraudulently  made  as  against 
creditors,  and  that  the  District  Court  of  the  United  States  can,  by 
the  proposed  defendant's  consent,  but  not  otherwise,  entertain  juris- 
diction over  such  suits. 

On  the  same  day,  and  through  the  same  justice  as  its  organ,  the 
Supreme  Court  announced  its  decision  in  White  v.  Schloerb  (U.  S.) 
20  Sup.  Ct.  1007,  44  L.  Ed.  1183.  That  case,  therefore,  can  hardly 
be  considered  or  read  so  as  to  qualify  the  opinion  in  Bardes  v.  Bank. 
In  entire  consistency  with  all  the  reasoning  in  the  opinion  in  the  Bardes 
Case,  the  White  Case  held  that,  after  an  adjudication  in  bankruptcy. 
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an  action  of  replevin  in  a  state  court  cannot  be  commenced  and  main- 
tained against  the  trustee  for  property  in  the  possession  of  and  claim- 
ed by  the  bankrupt  at  the  time  of  the  adjudication,  and  in  the  posses- 
sion of  the  trustee  in  bankruptcy  at  the  time  the  action  of  replevin  is 
l>egun,  and  that  the  District  Court  sitting  in  bankruptcy  has  jurisdic- 
tion by  summary  proceedings  to  compel  the  return  of  property  so 
seized.    This  decision  rests  on  principles  that  are  elementary. 

A  year  later  the  Supreme  Court,  speaking  through  the  same  dis- 
tinguished justice,  who  announced  the  decisions  in  the  cases  just  cit- 
•ed,  announced  its  decision  in  Bryan  v.  Bernheimer,  181  U.  S.  197,  21 
Sup.  Ct.  557,  45  L.  Ed.  814,  reciting  that  the  property  involved  in  that 
controversy  was  not  held  by  Davidson  (private  assignee  of  the  bank- 
rupt) under  any  claim  of  right  in  himself,  but  under  a  general  assign- 
ment, which  was  itself  an  act  of  bankruptcy ;  that  no  trustee  had  been 
appointed;  that  the  sale  by  Davidson  to  Bernheimer  was  made  after 
and  with  knowledge  of  the  petition  in  bankruptcy;  that  Bernheimer 
<x>nsented  to  the  form  of  proceeding,  and  that  therefore  the  District 
Court,  as  a  court  of  bankruptcy,  was  authorized  to  decide  the  matter 
in  a  summary  way;  which,  in  effect,  means  that  Bernheimer  was  not 
an  adverse  claimant,  and  that  he  had  expressly  submitted  his  claim  to 
the  court  in  that  proceeding. 

In  the  case  of  Mueller  v.  Nugent,  the  claimant  held  the  money  in 
controversy  as  the  agent  of  his  father,  the  bankrupt,  and  without  any 
claim  of  adverse  interest  in  himself ;  and  though  he  had  not,  like  Bern- 
heimer, submitted  himself  to  the  jurisdiction  of  the  bankruptcy  court, 
he  was  held  to  be  amenable  to  the  control  of  that  court  by  summary  pro- 
ceedings. 184  U.  S.  pp.  17,  18,  22  Sup.  Ct.  269,  46  L.  Ed.  405.  In 
the  course  of  the  opinion  in  this  case,  the  remark  was  made  that  the 
filing  of  the  petition  is  a  caveat  to  all  the  world  and  in  effect  an  at- 
tachment and  injunction.  In  reference  to  which  remark,  the  Su- 
preme Court  afterwards  said  that  it  was  made  in  regard  to  the  par- 
ticular facts  in  the  case  in  which  it  was  used.  York  Manufacturing 
Co.  v.  Cassell,  201  U.  S.  353,  26  Sup.  Ct.  481,  50  L.  Ed.  782.  It  was 
also  said  in  the  Bernheimer  Case  that  the  remark  made  in  the  Bardes 
Case,  that  the  powers  conferred  on  courts  of  bankruptcy  by  clause  3 
of  section  2,  and  by  section  69  (30  Stat.  545,  565  [U.  S.  Comp.  St.  1901, 
pp.  3421,  3450]),  after  the  filing  of  the  petition  in  bankruptcy,  can 
hardly  be  considered  as  authorizing  the  forcible  seizure  of  such  prop- 
erty in  the  possession  of  an  adverse  claimant,  was  an  inadvertence, 
and  upon  a  question  not  arising  in  the  case  then  before  the  court 
which  related  exclusively  to  the  jurisdiction  of  the  suit  by  the  trustee 
after  his  appointment.  The  Supreme  Court  has  never  held  itself 
bound  by  any  part  of  an  opinion  in  any  case  which  was  not  needful  to 
the  ascertainment  of  the  right  or  title  in  question  between  the  parties. 

Mr.  Chief  Justice  Marshall  said,  in  Cohens  v.  Virginia,  6  Wheat. 

J,  6  L.Ed.  257: 


••It  Is  a  maxim  not  to  be  disregarded  that  general  expressions  in  every 
opinion  are  to  be  taken  in  connection  with  the  case  in  which  those  expressions 
are  used.  If  they  go  beyond  the  case,  they  may  be  respected,  but  ought  not 
to  control  the  Judgment  in  a  subsequent  suit,  when  the  very  point  is  presented. 
The  reason  of  this  maxim  is  obvious.    The  question  actually  before  the  court 


Digitized  by  VjOOQIC 


476  79  C.  C.  A.  RBP0RT8. 

Is  Investigated  with  oure,  and  considered  In  Its  full  extent  Other  principles 
which  may  serve  to  Illustrate  It  are  considered  In  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all  other  cases  Is  seldom  ccMnpletely 
invest  Igated." 

And,  in  Carroll  v.  Lessee  of  Carroll  et  al.,  16  How.  287,  14  L.  Ed. 
936,  Mr.  Justice  Curtis  referred  to  Ex  parte  Christy,  3  How.  292,  11 
L.  Ed.  603,  and  Peck  v.  Jenncss  et  al.,  7  How.  612,  12  L.  Ed.  841,  as 
illustrations  of  the  rule  that : 

''Any  opinion  given  here  or  elsewhere  cannot  be  relied  on  as  a  binding  au- 
thority, unless  the  case  called  for  its  expression.  Its  weight  of  reason  must 
depend  on  what  it  contains." 

The  trustee  takes  the  property  of  the  bankrupt  in  cases  unaffected 
by  fraud,  in  the  same  plight  and  condition  that  the  bankrupt  himself 
held  it,  subject  to  all  the  equities  impressed  upon  it  in  the  hands  of 
the  bankrupt,  except  in  cases  where  there  has  been  a  conveyance  or 
incumbrance  of  the  property,  which  is  void  as  against  the  trustee  by 
some  positive  provision  of  the  statute.  Thompson  v.  Fairbanks,  196 
U.  S.  526,  25  Sup.  Ct.  306,  49  L.  Ed.  677.  The  District  Court  has 
power  to  ascertain  in  a  particular  case  presented  whether  the  claim 
asserted  is  an  adverse  claim,  within  the  meaning  of  the  provisions  of 
the  bankruptcy  law,  existing  at  the  time  the  petition  was  filed,  and  in 
accordance  to  the  conclusion  reached,  that  court  will  retain  jurisdiction 
or  decline  to  adjudicate  the  merits.  In  many  cases  the  jurisdiction 
may  depend  upon  the  ascertainment  of  facts  involving  the  merits,  and 
in  that  sense  the  court  exercises  jurisdiction  in  disposing  of  the  pre- 
liminary inquiry,  although  the  result  may  be  that  it  will  find  it  can- 
not go  further.  And  in  a  case  where  the  court  erroneously  retains 
jurisdiction  to  ascertain  the  merits,  its  action  can  be  corrected  on  re- 
view. Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  26,  22  Sup.  Ct. 
293,  46  L.  Ed.  413 ;  Mueller  v.  Nugent,  184  U.  S.  15,  22  Sup.  Ct  269, 
46  L.  Ed.  405. 

The  numerous  reported  cases  decided  by  the  Supreme  Court,  be- 
ginning with  Bardes  v.  Bank,  and  including  Manufacturing  Co. 
V.  Cassell,  supra,  illustrate  the  application  to  particular  cases  of  tiie 
sound  construction  placed  upon  the  provisions  of  section  23,  in  Bardes 
V.  Bank,  and  aid  in  the  inquiry  as  to  whether  a  given  claimant  is,  in 
truth,  an  adverse  claimant  within  the  meaning  of  tihe  provisions  of  that 
section,  but  did  not,  and  do  not,  qualify  the  construction  put  upon  those 
provisions  in  that  case.  The  amendatory  act  of  1903  gave  concurrent 
jurisdiction  to  the  courts  of  bankruptcy  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  of  suits 
by  a  trustee  for  the  purpose  of  such  recoveries  as  are  authorized  by 
section  60,  subd.  b,  and  section  67,  subd.  e  (30  Stat.  562,  564  [U.  S. 
Comp.  St.  1901,  pp.  3445,  3449]),  in  addition  to  those  which  could  be 
entertained  by  the  consent  of  the  proposed  defendant.  These  amend- 
ments do  not  touch  the  case  of  the  appellant.  It  does  not  claim  the 
property  here  in  controversy  under  any  transfer  from  the  bankrupt; 
it  expressly  disclaims  being  a  creditor  of  the  bankrupt  at  the  time  of 
the  institution  of  this  suit.  The  suit  is  not  founded  upon  a  claim  from 
which  a  discharge  in  bankruptcy  would  be  a  release,  and  therefore  is  not 
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subject  to  the  provisions  of  section  11a  (30  Stat.  5i9  [U.  S.  Comp.  St 
1901,  p.  3426]).  Before  the  filing  of  the  involuntary  petition,  which 
imparted  life  to  the  jurisdiction  of  the  court  of  bankruptcy  as  to  Mor- 
gan and  his  estate,  the  appellant  asserted  its  title  to  the  specific  per- 
sonal property,  clearly  marked,  branded,  and  distinctly  pointed  out, 
which  it  sought  to  recover  against  the  bankrupt,  then  in  possession  of 
it,  and  obtained  appropriate  preliminary  process  for  placing  the  prop- 
-erty  in  safe  custody  pending  the  trial  of  appellant's  title  3iereto.  It 
-did  not  seek  to  acquire  or  fix  a  lien  by  the  levy  of  its  writs  of  sequestra- 
tion, or  by  the  recovery  of  a  judgment,  but  to  establish  its  rights  to 
the  specific  property  and  recover,  lawfully,  the  possession  of  it.  The 
appellant  could  not  have  sued  in  the  Circuit  Court,  because  the  value 
-of  the  property  was  less  than  $2,000;  it  could  not  sue  in  the  United 
States  District  Court,  because  that  court  had  no  jurisdiction  in  civil 
<:ases,  apart  from  its  jurisdiction  as  a  court  of  bankruptcy,  and  its 
jurisdiction  as  a  court  of  bankruptcy  had  then  not  yet  been  vitalized  by 
the  filing  of  the  involuntary  petition.  Therefore,  it  could  invoke  the 
jurisdiction  of  tiie  proper  state  court  only,  which  it  did,  and  by  its  pe- 
tition and  the  suing  out  of  the  writs  for  which  it  prayed,  that  court  ob- 
tained jurisdiction  of  the  cause,  and  the  jurisdiction  was  not  lost,  or 
in  any  way  affected  by  the  subsequent  filing  of  the  involuntary  petition 
against  Morgan,  or  by  the  subsequent  adjudication  that  he  was  a  bank- 
rupt. The  trustee  might  have  obtained  leave  of  the  court  of  bank- 
ruptcy to  appear  and  defend  the  suit,  and  have  so  appeared  by  leave 
of  the  state  court;  but  he  was  not  a  necessary  party,  and  whether  he 
did  so  appear  or  not  the  suit  could  proceed  to  final  judgment  which 
would  be  binding  on  the  trustee  equally  with  any  other  party  acquiring 
an  interest  pendente  lite.  Therefore,  so  far  as  the  property  itself 
•or  th^  admitted  proceeds  of  that  property  are  concerned,  it  is  imma- 
terial whether  we  consider  that  the  trustee  became  or  not,  legally,  a 
party  to  the  litigation  in  the  state  court  It  is  conceded  that  he  did  per- 
sonally appear  and  plead,  and  that  the  issue  as  to  the  title  was  not  only 
directly  involved  as  against  the  bankrupt  who  made  default,  but  was 
ably  contested  by  the  trustee  by  demurrer,  plea,  and  answer.  The 
physical  facts  appear  to  have  been  undisputed.  The  conclusions  of 
law  and  fact  deducible  therefrom  were  directly  and  fully  considered, 
and  the  appellant's  ownership  of  the  property  adjudged. 

It  follows  that  the  District  Court  erred  in  retaining  possession  of 
the  appellant's  property  and  proceeding  to  dispose  of  the  same;  and 
that  it  also  erred  in  dismissing  the  appellant's  application  to  review  and 
-correct  the  erroneous  proceedings  had  before  and  by  the  referee,  which 
were  duly  brought  to  the  attention  of  the  court  by  the  proper  certif- 
icate; that,  in  the  condition  things  were  at  the  time  the  certificate 
came  on  to  be  heard  before  the  District  Court,  it  should  have  ordered 
that  the  proceeds  of  the  sale  of  the  property  in  the  custody  of  the 
court  should  be  surrendered  to  the  appellant,  and  without  any  costs 
against  it  or  any  deduction  from  the  amount  of  the  proceeds  to  meet 
the  expenses  and  charges  which  were  claimed  by  the  trustee,  or  by 
any  of  the  officers  of  the  court  of  bankruptcy  or  the  parties  to  the 
proceedings  in  that  court  as  a  lien  against  that  fund.    In  support  of 


Digitized  by  VjOOQIC 


478  79  C.  C.  A.  REPORTS. 

this  conclusion,  and  without  further  present  argument,  we  refer  to- 
the  opinion  of  this  court  in  Beach  et  al.  v.  Macon  Grocery  Co.  et  al.^ 
125  Fed.  513,  60  C.  C.  A.  557. 

The  action  of  the  District  Court  sought  to  be  reviewed  on  this  ap- 
peal is  wholly  reversed,  and  the  cause  is  remanded  to  that  court,  with 
directions  to  take  order  therein  in  accordance  with  the  conclusions 
above  expressed. 


(149  Fed.  96a) 

ASHBURN  V.  GRAVES  et  aL 

GRAVES  et  al.  v.  CRAWFORD  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    January  22,  1907.    On  Rehearing,. 
February  26,  1907.) 

Nob.  1,506,  1,525. 

1.  QuiBTiNO  Tttle— Right  of  Action— Possession. 

In  the  absence  of  any  local  statute  affecting  the  question,  a  salt  In  equity 
to  remove  a  cloud  upon  the  title  to  real  estate  cannot  be  maintained  in  a 
federal  court  by  a  complainant  out  of  possession. 

[Ed.  Note.— For  cases  hi  point,  see  Cent.  Dig.  vol.  41,  Quieting  Title^  §f 
a-ll,  44,  45.] 

2.  Samb— Cloud  on  Title— Deed  Void  on  Its  Face. 

A  deed  executed  by  a  stranger  to  the  title,  or  which  for  other  reasons  is 
void  on  its  face,  to  convey  title  creates  no  such  cloud  upon  the  title  as  con- 
fers Jurisdiction  on  a  court  of  equity  of  a  suit  for  its  cancellation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  voL  41,  Quieting  Title,. 
«20.] 

8.  Injunction— Tbespass— Pleading. 

A  bill  to  enjoin  trespass  by  the  cutting  of  trees  does  not  state  a  case- 
within  the  Jurisdiction  of  equity,  where  it  shows  that  the  trees  are  forest 
trees,  valuable  only  for  lumber,  and  there  is  no  allegation  that  the  de- 
fendant is  insolvent ;  and  a  mere  allegation  that  complainant  will  suffer 
irreparable  hijury,  without  stating  facts  to  support  it,  is  not  sufficient 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig.  vol.  27,  Injunction,  ^  232^ 
236.1 

Appeal  and  Cross-Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 

This  is  a  suit  in  equity  by  Jennie  L.  Graves,  Minnie  C.  Graves,  and  Ida 
Graves,  citizens  of  New  York,  against  H.  T.  Crawford,  William  McMulliiit 
Joim  McMuUin,  W.  W.  Ashbum,  and  John  W.  Hightower,  citizens  of  €teorgia. 
The  property  involved  in  the  suit  is  real  estate  situated  in  the  Eighth  district 
of  Colquitt  county,  Ga.,  described  as  lots  numbered  353,  354,  383,  and  381 
containing  1,060  acres,  worth  $10,000. 

The  bill  shows  that  Eli  Graves  acquired  the  title  from  the  state  of  Georgia ;  that 
he  conveyed  it  to  Joel  S.  Graves  March  22,  1848;  that  on  June  8,  1855,  Joel  S. 
Graves  conveyed  the  lands  to  Cyrus  S.  Graves,  who  died  In  1863 ;  and  that  the^ 
title  passed  by  operation  of  law  to  the  complainants,  two  of  whom  are  the 
children,  and  one  the  widow,  of  Cyrus  S.  Graves.  The  complainants  dalm. 
to  have  inherited  title  to  the  lands  from  Cyrus  S.  Graves.  The  lands  are  al- 
leged to  be  valuable  on  account  of  the  heavy  growth  of  pine  timber  tiiereon.. 

The  following  is  a  condensed  statement  of  the  material  averments  of  the 
bill  on  which  the  complainants  based  their  right  to  relief:  Complainants  in 
the  year  1880  consulted  A.  T.  Mclntyre,  Sr.,  of  the  firm  of  Mclntyre  &  Mc- 
Intyre,  attorneys  at  law,  as  to  the  protection  of  the  lands  from  trespassers. 
Mclntyre,  Sr.*  advised  complainants  to  obtain  the  services  of  William  Mc^ 
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Mullin  to  protect  the  lands  from  trespassers.  Complainants  visited  and  ex- 
amined the  lands,  and  engaged  William  McMnllin  *to  look  after  the  lands." 
He  promised  to  perform  this  service  without  charge  on  account  of  the  past 
kindness  of  one  of  the  complainants  to  his  brother.  The  complainant  Jennie 
li.  Graves  about  April  2,  1899,  conveyed  all  of  her  interest  In  the  lands  to  the 
other  two  complainants.  Mclntyre,  Sr.,  was  retained  to  look  after  com- 
plainants* Interest  in  the  land,  and  to  pay  the  taxes,  and  funds  were  left 
with  him  for  that  purpose.  CJomplalnants  left  with  Mclntyre,  Sr.,  such 
^tltle  deeds  as  they  had."  Complainants  then  returned  to  New  York.  Mc- 
lntyre, Sr.,  prosecuted  a  suit  against  one  Norman,  who  was  a  trespasser 
on  part  of  the  lands,  and  was  paid  a  fee  for  his  services.  The  complainants 
paid  the  taxes  on  the  lands  to  the  date  of  the  filing  of  the  bill. 

The  only  part  of  the  bill  which  connects  W.  W.  Ashbum  with  the  case  Is 
section  16,  which  is  as  follows:  **Your  orators  further  aver  and  charge 
that  while  the  said  A.  T*  Mclntyre  so  represented  your  orators  as  attorney, 
as  aforesaid,  and  was  In  possession  of  your  orator's  title  deeds,  as  aforesaid, 
to  wit,  on  November  5,  1890,  the  said  Mclntyre,  as  a  member  of  the  firm  of 
Mclntyre  &  Watson,  undertook  to  convey  by  deed,  and  in  behalf  of  said 
firm  of  Mclntyre  &  Watson,  to  said  W.  W.  Ashbum,  the  title  to  the  north 
half  of  the  lot  No.  353,  which  deed  is  recorded  on  the  records  of  the  clerk 
of  the  superior  court  of  Colquitt  county,  Ga.,  February  1,  1890.  The  said 
W.  W.  Ashbum  accepted  said  conveyance  with  full  notice  that  the  title  to 
said  lot  of  land  was  in  your  orators,  and  that  the  said  Mclntyre  &  Watson 
bad  no  title  thereto.  And  your  orators  further  aver  and  cliarge  that  the 
said  deed  constitutes  a  cloud  upon  the  title  of  your  orators'  said  lands.  And 
the  said  north  half  of  said  lot  being  still  covered  with  a  heavy  growth  of 
marketable  pine  timber,  and  being  chiefiy  valuable  by  reason  of  the  opportu- 
nity to  sell  said  timber,  the  said  cloud  upon  your  orators'  title  prevents  your 
orators  from  selling  the  said  timber,  to  the  great  wrong  and  injury  and  loss 
of  your  orators;  and  your  orators  further  aver  and  charge  on  Information 
that  the  said  W.  W.  Ashbum  has  leased  the  timber  privileges  on  the  said 
north  half  of  said  lot  No.  353  to  the  said  John  W.  Hightower,  who  is  about  to 
proceed,  under  the  said  W.  W.  Ashbum,  to  cut  and  convey  away  said  timber, 
to  the  great  wrong  and  injury  of  your  orators,  and  through  other  persons 
acting  under  him  has  boxed  the  trees  and  taken  the  turpentine  from  other 
portions  of  said  lot  No.  353." 

It  is  alleged  that  by  fraud  or  mistake  lot  No.  383  was  sold  at  a  receiver's 
sale;  that  Mclntyre,  Jr.,  of  the  firm  of  Mclntyre  &  Mclntyre,  who  at  the 
time  were  complainants'  attomeys,  in  possession  of  their  deeds,  bought  the 
lot  for  $5,  Sluing  that  he  bought  for  orators,  but  took  deed  in  his  own  name. 
The  lot  was  worth  $2,500.  The  facts  were  concealed  from  the  complainants. 
Afterwards  Mclntyre,  Jr.,  died,  and  Hayes  was  appointed  his  administrator. 
By  a  fraudulent  agreement — ^Hayes  being  Ignorant  of  the  fraud — Hayes,  as 
administrator,  conveyed  lot  No.  383  to  John  McMullin,  son  of  William  Mc- 
Mullin,  and  John  McMullin  conveyed  it  to  H.  T.  Crawford.  The  order  of 
sale  was  obtained  by  Mclntyre,  Sr.,  who  wrote  the  conveyances.  The  bill 
then  makes  averments  charging  H.  T.  Crawford  with  trespassing  on  lot  No. 
883  in  December,  1898;  that  he  commenced  **to  box  trees  on  said  lot  for 
tnrpaitlne  purposes."  It  also  charged  that  Crawford  entered  upon  the  "south 
halves  of  lots  353  and  354,  and  cut  timber  on  parts  of  the  same,  and  used  the 
same  for  turpentine  purposes,  and  is  continuing  his  trespasses  thereon,  and, 
unless  restrained  by  the  orders  and  decrees  of  this  court,  will  destroy  the 
entire  timber  and  turpentine  values  of  said  lots." 

As  to  the  injury  the  complainants  will  suffer,  the  following  averment  Is 
made:  **Your  orators  further  aver  and  charge  on  Information  that  said 
trespassers,  knowing  the  fact  that  your  orators  were  defenseless  females  resid- 
ing in  a  distant  state,  have  taken  advantage  of  your  orators'  absence,  and 
have  advanced  from  one  step  to  another  in  the  wrongs  and  injuries  upon  your 
orators  in  and  about  said  lands,  and  that  they  have  combined  and  confederated 
in  said  wrongs  with  the  attomeys  and  agents  aforesaid  left  by  your  orators 
in  that  locality  to  look  after  your  orators'  interests  there,  and  that,  unless 
the  trespassers  aforesaid  are  restrained  and  enjoined  by  the  orders  and  de- 
crees of  this  court,  your  orators  will  suffer  Irreparable  loss  and  injury." 
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The  bill  contains  elaborate  aUegations  as  to  William  McHullln  bringing 
a  salt  against  complainants  in  a  court  of  law  by  attachment  and  obtaining 
judgment  for  a  large  sum,  and  making  levy  and  threatening  a  sale  of  com- 
plainants* property ;  but;  as  the  court  below  canceled  this  Judgment,  and  Me- 
MuUin  has  not  appealed,  there  is  no  question  before  this  court  as  to  that  part 
of  the  bill 

The  bill  concludes  with  a  prayer  for  an  injunction  against  all  the  de- 
fendants to  restrain  than  from  boxUig  trees  on  any  of  the  lands;  that  the 
fraudulent  deeds  and  leases  under  which  def^dants  hold  l>e  canceled,  and  for 
an  acoounting  and  decrees  against  defoidants  for  the  value  of  turpentine  and 
timber  used  by  them,  respectiyely. 

The  defoidants  filed  demurrers  to  the  bilL  The  court  oyerruled  the  demur- 
rers. The  defoidants  then  filed  answers.  Byidenoe  was  taken,  and  the  case 
was  tried  on  its  merits. 

The  court  entered  a  final  decree  substantially  as  follows:  That  the  bill  as 
to  H.  T.  Crawford  be  dismissed  tor  want  of  equitable  cognizance  as  shown  by 
the  proof,  without  prejudice  to  the  right  of  the  complainant  to  sue  at  law,  the 
title  to  lot  888  and  south  half  of  lot  858  not  betaig  passed  on ;  that  complain- 
ants have  a  perfect  legal  title  to  lots  854,  884,  and  north  half  of  853,  and  are 
entitled  to  the  relief  prayed  against  all  the  other  defendants ;  that  the  fraud- 
ulent judgm^t  obtained  by  William  McMullin  be  canceled;  that  a  perpetual 
injunction  be  granted  as  to  W.  W.  Ashbum  and  John  W.  Hightower  and  the 
Union  Lumber  Ompany,  and  all  persons  claiming  under  them,  as  to  lots  354, 
384,  and  iM>rth  half  of  858 ;  that  judgment  is  given  complainants  against  W. 
W.  Ashbum  for  $379.75  for  the  turpentine  taken  from  the  north  half  of  lot 
353  prior  to  the  filing  of  the  bill ;  that  judgment  is  given  complainants  against 
W.  W.  Ashbum,  and  his  lessees,  Hightower  and  Union  Lumber  Ck>mpany,  for 
$1,076,  for  the  value  of  timber  cut  from  the  north  half  of  lot  353  pending  the 
suit  (and  in  violation  of  the  injunction  of  the  court) ;  that  the  lease  made  by 
Ashbum  to  Hightower  and  the  Union  Lumber  Ck)mpany  be  canceled. 

Ashbum  appealed  from  this  decree,  and  assigns  that  the  court  erred  In  over- 
ruling his  demurrer  to  the  bill,  and  in  decreeing  against  him  on  the  merits. 
None  of  tlie  other  defendants  appeal.  The  complainants  have  sued  out  a 
cross-appeal.  They  assign  that  the  court  erred  in  dismissing  the  bill  as  to 
H.  T.  Crawford,  and  in  failing  to  grant  relief  agahist  Crawf6rd. 

Robt.  L.  Shipp,  for  appellant. 

Marion  Erwin,  for  appellees. 

Marion  Erwin  and  M.  P.  Callaway,  for  cross-appellants. 

Robt.  L.  Shipp  and  Saml.  B.  Adams,  for  cross-appellees. 

Before  PARDEE  and  SHELBY,  Circuit  Judges,  and  MEEK,  Dis- 
trict Judge. 

SHELBY,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

Under  rule  25  of  this  court  the  appeal  and  cross-appeal  have  been 
argued  together  as  one  case.  Bucki  v.  Atlantic  Lumber  Company, 
93  Fed.  765,  35  C.  C.  A.  590. 

The  appellant,  Ashburn,  assigns  that  the  court  below  erred  in  over- 
ruling his  demurrer.  One  of  the  grounds  of  demurrer  was  that  there 
was  no  equit}'  in  the  bill;  that  the  complainants'  remedy  at  law  was 
ample  and  complete. 

The  only  mention  of  Ashbum  in  the  bill  is  in  the  sixteenth 
paragraph,  which  we  have  copied  in  full  in  the  statement  of  the 
case.  The  averments,  in  brief,  are  that  Mclntyre,  one  of  the 
complainants'  attorneys,  conveyed  to  Ashbum  the  north  half  of 
lot  No.  353,  which  was  owned  in  fee  by  the  complainants,  and  that 
Ashbum  accepted  the  deed  and  had  it  recorded;  that  Ashbum  had 
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leased  to  John  W.  Hightower  the  timber  privileges  on  the  north  half 
of  the  lot;  and  that  the  lessee,  under  the  lessor,  is  about  to  proceed  to 
cut  and  convey  away  said  timber,  and  through  other  persons  has  boxed 
the  trees,  and  taken  turpentine  from  trees  on  other  portions  of  the  lot. 
The  contention  is  that  these  averments  give  the  court  jurisdiction  in 
equity  to  remove  a  cloud  on  the  complainants'  title  by  canceling  the 
deed  that  Mclntyre  made  to  Ashbum,  and  that  these  averments  con- 
fer jurisdiction  to  enjoin  the  threatened  trespass. 

The  jurisdiction  of  courts  of  equity  to  remove  clouds  from  title  is  ex- 
ercised for  the  reason  that  the  deed,  or  other  instrument  constituting  the 
cloud,  may  be  used  to  injuriously  or  vexatiously  embarrass  the  complain- 
ant's title.  There  are  well-established  limitations  upon  the  exercise  of 
the  jurisdiction.  A  plaintiff  having  the  legal  title,  and  not  in  possession, 
will  ordinarily  be  left  to  his  action  of  ejectment.  This  is  the  familiar 
doctrine  of  the  federal  courts.  United  States  v.  Wilson,  118  U.  S. 
86,  89,  6  Sup.  Ct.  991,  30  L.  Ed.  110;  McGuire  v.  Pensacola  City  Co., 
105  Fed.  677,  44  C.  C.  A.  670.  When  a  local  statute  gives  the  remedy 
by  bill  in  equity  to  remove  a  cloud  on  the  legal  title,  without  requiring 
the  complainant  to  first  obtain  possession,  the  remedy  may  be  ad- 
ministered in  appropriate  cases  by  the  federal  courts.  Southern  Pine 
Co.  v.  Hall,  105  Fed.  84,  88,  44  C.  C.  A.  363.  But  we  know  of  no 
such  local  statute  affecting  this  case.  What  does  the  bill  show 
as  to  the  possession  of  lot  No.  353?  The  appellee  quotes  authority 
to  the  effect  that,  if  complainants  allege  that  they  are  "seised  in  fee 
simple,"  that  is  a  sufficient  allegation  of  possession.  Gage  v.  Kauf- 
man, 133  U.  S.  471,  10  Sup.  Ct.  406,  33  L.  Ed.  725.  That  is  true,  but 
we  find  no  such  allegation  in  the  bill.  The  extent  of  the  averment 
is  that  the  complainants  inherited  the  property  from  Cyrus  S.  Graves, 
So  far  from  alleging  possession  by  the  complainants,  the  bill  tends  to 
show  that  Ashburn,  by  his  lessee,  is  in  possession.  It  is  alleged  that 
Ashbum  accepted  a  deed  to  the  property  from  Mclntyre ;  that  he  "has 
leased  the  timber  privileges"  on  it  to  Hightower,  who  is  about  to  pro- 
ceed to  cut  the  timber  and  to  carry  it  away,  and  through  other  per- 
sons acting  under  him  has  boxed  the  trees,  and  has  taken  the  tur- 
pentine from  trees  on  other  portions  of  the  lot.  These  averments 
certainly  do  not  show  that  the  complainants  are  in  possession  of  the 
property,  and  we  think  that  they  are  intended  to  show  that  Ashbum 
and  his  lessee  are  in  the  wrongful  possession  of  it.  For  that  reason 
the  bill  cannot  be  maintained  as  one  to  remove  cloud  from  title. 

If  this  difficulty  were  out  of  the  way,  do  the  averments  of  the  bill 
show  such  apparent  title  in  Ashbum  as  to  constitute  a  cloud  on  com- 
plainants' title?  The  conveyance  was  made  to  Ashburn  by  Mclntyre 
and  one  Watson.  There  are  no  allegations  to  show  that  either  one  of 
them  had  any  apparent  title  to  convey.  They  are  strangers  to  the  title 
set  up  by  the  complainants.  If  the  complainants  were  in  possession 
of  the  lot,  and  Ashburn  sued  for  it,  this  deed  to  him,  on  the  aver- 
ments of  the  bill,  would  not  enable  him  to  recover.  It  would  not 
make  a  prima  facie  case  for  him.  No  facts  are  alleged  that,  taken 
with  the  deed,  would  affect  the  title  of  the  complainants,  or  interfere 
with  their  possession,  if  they  were  in  possession.  Ashburn's  title,  as 
shown  by  the  bill,  would  fall  of  its  own  weight,  and  the  complainants 
790.C.A.— 81 
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would  never  be  troubled  to  offer  any  evidence.  Such  a  deed,  under  the 
facts  averred  in  the  bill,  is  not  a  cloud  on  title.  Thompson  v.  Etowah 
Iron  Co.,  91  Ga.  638,  17  S.  E.  663;  Pixley  v.  Huggins,  16  CaL  127; 
Rea  V.  Longstreet,  64  Ala.  291.  It  is  true  that  Mr.  Pomeroy,  while 
admitting  that  the  weight  of  authority  sustained  it,  objected  to  this 
doctrine,  and  expressed  the  opinion  that  equity  should  go  so  far  as  to 
cancel  a  deed  void  on  its  face  (4  Pomeroy's  Eq.  Jur.  [3d  Ed.]  §  1399), 
but  the  Supreme  Court  indorses  the  view  that  a  void  deed  creates  no 
such  cloud  as  confers  equity  jurisdiction.  Hannewinkle  v.  Georgetown, 
82  U.  S.  547,  21  L.  Ed.  231;  Rich  v.  Braxton,  158  U.  S.  375,  15  Sup. 
Ct.  1006,  39  L.  Ed.  1022. 

The  only  other  alleged  ground  of  equity  jurisdiction  in  the  case  as 
against  Ashbum  is  to  enjoin  him  from  cutting  the  timber  on  the  land. 
The  bill  shows  that  the  trees  are  not  shade  trees  in  a  yard,  or  on  a 
lawn,  or  trees  of  any  special  value  to  ornament  grounds.  They  are 
merely  forest  trees,  the  value  of  which  may  he  easily  estimated. 
There  is  no  averment  in  the  bill  that  Ashburn  is  insolvent.  There  is 
nothing  in  the  bill  to  show  that  the  remedy  at  law  is  not  ample  and 
complete.  The  bill,  therefore,  contains  no  equity  as  one  to  enjoin 
the  cutting  of  the  timber.  West  v.  Walker,  3  N.  J.  Eq.  279,  and 
notes;  Cowles  v.  Shaw,  2  Iowa,  496;  Paddock  v.  Davenport  (N.  C.) 
12  S.  E.  464;  Jerome  v.  Ross,  7  Johns.  Ch.  (N.  Y.)  314;  1  High  on 
Injunctions  (4th  Ed.)  §§  676,  699. 

In  reference  to  trespasses  by  Crawford,  it  is  alleged  that,  unless 
said  trespasses  "are  restrained  and  enjoined  by  the  orders  and  de- 
crees of  this  court,  your  orators  will  suffer  irreparable  loss  and  injury." 
If  this  language  be  construed  as  applicable  to  Ashbum,  it  is  im- 
material. It  is  the  mere  conclusion  or  opinion  of  the  pleader.  Such 
facts  must  be  stated  as  show  the  injury  to  be  irreparable.  This  aver- 
ment is  not  sufficient.  Cruickshank  v.  Bidwell,  176  U.  S.  75,  81, 
20  Sup.  Ct.  280,  44  L.  Ed.  377. 

The  bill  showed  no  grounds  of  equitable  jurisdiction  as  a  suit 
against  Ashbum,  and  his  demurrer  should  have  been  sustained,  and 
the  bill  dismissed  as  to  him  without  prejudice  to  the  rights  of  the  com- 
plainants to  sue  at  law  if  they  were  so  advised. 

We  are  of  opinion  that  the  leamed  Circuit  Court  decided  correctly  in 
dismissing  the  bill  as  to  Crawford,  and  that  the  cross-appellants  are 
entitled  to  no  relief  by  their  appeal. 

On  the  appeal  of  Ashbum,  the  decree  against  him  is  reversed,  and 
the  cause  remanded,  with  instmctions  to  sustain  his  demurrer  and  to 
dismiss  the  bill  as  to  him.  The  costs  of  the  appeal  will  be  taxed  against 
the  appellees,  and  the  costs  of  the  cross-appeal  against  the  cross-ap- 
pellants. 

PER  CURIAM.  The  application  for  a  rehearing  is  denied.  See 
Southern  Pine  Company  v.  Hall,  106  Fed.  84,  44  C.  C.  A.  363,  and 
cases  there  cited. 
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a49  Fed.  973.) 

KNUDSEN-FBRGUSON  FRUIT  CO.  ▼.  CHICAGO,  ST.  P.,  M.  &  O.  RY.  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  2,  1906.) 

No.  1,237. 

Patment^Right  to  Reooveb— Demand  Paid  Without  Dubess  or  Objeotiow. 
A  consignee  of  a  shipment  of  fruit,  which,  after  the  same  was  de- 
livered to  it  and  with  full  knowledge  of  the  facts,  paid  without  objection 
the  charges  of  the  carrier,  including  a  charge  for  icing  in  transit,  In 
addition  to  the  published  tariff  rate  for  carriage,  cannot  thereafter  main- 
tain an  action  to  recover  back  the  amount  of  such  icing  charge,  on  the 
ground  that  It  was  illegally  exacted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  89,  Cent  Dig.  Payment  SS  254r- 
201,  287.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin. 

To  review  the  Judgment  of  the  Circuit  Court  in  an  action  brought  by  plain- 
tiff In  error  to  recover  $45,  claimed  to  have  been  illegally  exacted  by  defend- 
ant in  error  as  a  charge  for  icing  service  rendered  in  connection  with  the 
transportation  of  a  car  load  of  peaches,  this  writ  was  prosecuted.  The  Michi- 
gan Central,  Chicago  &  Northwestern,  and  Chicago,  St  Paul,  Minneapolis  A; 
Omaha  Railway  Companies  operate  a  continuous  line  from  South  Haven,  Mich.,, 
to  Duluth,  Minn.,  the  pohits  of  origin  and  destination,  respectively,  of  the  ship- 
ment in  question.  As  required  by  the  interstate  commerce  law,  these  three 
companies  had  filed  tariff  schedules  exhibiting  their  charges  for  the  transporta- 
tion of  fruits  between  the  points  mentioned.  These  schedules  also  stated  that 
the  published  charges  for  transportation  did  not  include  the  cost  of  ichig  in 
transit  but  that  the  carrier  would  impose  an  additional  charge  for  such  serv- 
ice. When  the  peaches  were  turned  over  to  the  initial  carrier,  that  company 
received  from  the  consignor,  Gill  &  Crary  Fruit  Company,  a  shipping  order, 
as  follows : 

••Shipping  Order  Michigan  Central  Railroad  Co. 

"Sept  7,  1903. 
"Gill  &  Crary  Fruit  Co.,  Ltd. 

•TThe  Michigan  Central  Railroad  Company  will  receive  and  carry  the  prop- 
erty marked,  consigned  and  destined  as  indicated  below  to  the  said  destina- 
tion. If  on  its  road,  otherwise  will  deliver  to  another  carrier  on  the  route  of 
said  destination. 

"It  is  mutually  agreed,  as  to  each  carrier  of  all  or  any  of  said  property 
over  all  or  any  i)ortlon  of  said  route  to  destination,  and  as  to  each  party  at 
any  time  Interested  In  all  or  any  of  said  property,  that  every  service  to  be 
performed  hereunder  shall  be  subject  to  all  the  conditions,  whether  printed 
or  written,  herein  contained,  both  on  the  face  and  on  the  back  hereof,  and 
which  are  hereby  agreed  to  by  the  shipper  and  by  him  accepted  for  himself 
and  his  assigns  as  Just  and  reasonable. 

"Marks,  Consignees  Description  of                         Weight  Subject 

and  Destination*  Articles.                              to  Correction. 

"Knudsen-Ferguson  400  bushels  peaches 

Fruit  Co.  In  baskets  with  wood  tap&                  20000  lb. 

••Duluth,  Minn.  S.  L.  &  C.  Gtd. 

Icing  $45.00. 

"F.  G.  E.  16274  Re-ice  at  Chgo  and  St  Paul. 

••Via  C.  &  N.  W.  Gill  &  Crary  Fruit  Co.,  Ltd.  Consignor.'* 

The  shipment  reached  Duluth  and  was  delivered  by  defendant  to  plaintiff 
on  September  12,  1903.  On  the  22d  of  September  the  defendant  presented 
to  plaintiff  a  freight  bill,  including  the  item  of  $138.44.  which  amount  was 
made  up  of  $93.44,  the  charge  for  transporting  the  peaches  calculated  at  the^ 
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published  rate  for  that  Bervlce,  and  |45  Icing  charge.  The  plaintiff  paid  this 
bill  on  the  day  it  was  presented.  In  October  of  the  following  year  the  plahi- 
tiff  instituted  suit  for  the  recovery  of  the  $45  and  attorney's  fees.  The  com- 
plaint alleges  that  when  the  peaches  reached  Dnlnth,  and  while  they  were 
yet  in  the  possession  of  the  carrier,  the  defendant  demanded  that  plaintiff  pay 
the  amount  of  the  icing  charge,  and  refused  to  deliver  the  shipment  until 
such  payment  was  made;  that  the  charge  was  unlawful,  and  that  plaintiff 
was  obliged  to  pay  the  money  to  get  the  shipment  released;  In  other  words, 
that  it  was  a  case  of  duress  of  goods. 

Roger  S.  Powell,  for  plaintiff  in  error. 
C.  D.  Severance,  for  defendant  in  error. 

Before  BAKER  and  SEAMAN,  Circuit  Judges,  and  LANDIS, 
District  Judge. 

LANDIS,  District  Judge,  having  stated  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  plaintiff's  theory  of  defendant's  liability  is  that  peaches,  being 
of  a  perishable  nature,  cannot  be  transported  in  safety  the  distance 
between  South  Haven  and  Duluth  (some  800  miles)  without  refrigera- 
tion in  transit ;  that  the  law  imposes  upon  the  carrier  the  duty  to  carry* 
safely ;  that  therefore,  when  the  carrier  publishes  a  rate  for  the  trans- 
portation of  such  perishable  commodity,  the  obligation  to  refrigerate 
rests  upon  the  carrier  as  an  inherent  essential  to  safe  transportation, 
the  performance  of  which  obligation,  as  contended  by  plaintiflF,  gives 
the  carrier  no  right  to  impose  an  additional  charge  therefor.  This 
would  be  an  interesting  question,  were  it  before  us  for  examination; 
but  in  our  view  of  the  case,  the  plaintiff  having  paid  the  money  with 
full  knowledge  of  all  the  facts  and  after  the  goods  had  been  turned 
over  to  it  by  the  defendant  company,  we  are  precluded  from  a  considera- 
tion of  whether  or  not  the  carrier  has  a  right  to  impose  a  charge  for 
icing  service  in  addition  to  the  published  rate  for  transportation. 

The  rule  is  that  a  party 'may  not  recover  back  the  amount  of  an  unlaw- 
ful demand,  when  he  has  voluntarily  paid  the  same  with  full  knowl- 
edge of  all  the  facts,  unless  the  payment  was  made  "to  emancipate  the 
person  or  property  from  an  actual  and  existing  duress  imposed  by  the 
party  to  whom  the  money  is  paid."  Brumagin  v.  Tillinghast,  18  Cal. 
265,  79  Am.  Dec.  176 ;  Baltimore  v.  Lefferman,  4  Gill  (Md.)  425,  45  Am. 
Dec.  145 ;  Lambom  v.  Commissioners,  97  U.  S.  181,  24  L.  Ed.  926. 
On  the  other  hand,  the  action  to  recover  back  may  be  maintained  "if 
the  payment  is  caused,  on  the  one  part,  by  an  illegal  demand,  and  made, 
on  the  other,  reluctantly  and  *  *  *  without  being  able  to  regain 
possession  of  the  property  except  by  submitting  to  the  payment." 
Maxwell  v.  Griswold,  10  How.  (U.  S.)  242,  13  L.  Ed.  405. 

In  the  pending  cause,  as  seen  above,  the  carrier's  published  tariff 
schedules  notified  the  shipper  that  for  furnishing  ice  in  transit  a 
charge  in  addition  to  the  published  freight  rate  would  be  made,  and 
the  shipping  order  of  the  consignor  (who,  for  this  purpose,  was  the 
agent  of  the  plaintiff,  consignee)  specifically  included  the  item  for  re- 
frigeration by  name  and  amount.  The  shipment  was  delivered  to  the 
plaintiff  September  12th,  and  10  days  thereafter  the  defendant  pre- 
sented its  bill,  which,  without  even  an  expression  of  dissatisfaction,  the 
plaintiff  paid.    Obviously,  there  was  no  duress  of  goods. 
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The  payment  having  been  deliberately  made  with  full  knowledge 
of  all  the  facts,  and  after  the  shipment  came  into  the  possession  of 
the  consignee,  the  legality  of  the  icing  charge  is  not  before  us  for  de- 
tenrnnation,  and  the  judgment  is  affirmed. 


a49  Fed.  975.) 

EUCLID  NAT.  BANK  et  al.  v.  UNION  TRUST  &  DEPOSIT  CO. 
(Circuit  Court  of  Appeals,  Fourth  Circuit     December  14,  1906.) 

No.  664. 

1.  Bankbttptot—Obdess— Review— Mode. 

Where  an  order  was  entered  in  bankruptcy,  merely  denying  petitioner's 
right  to  participate  in  the  hidividual  assets  of  the  bankrupt  until  the 
indiTiduai  creditors  had  been  first  paid,  and  no  order  was  entered  ei- 
ther by  the  referee  or  District  Court  rejecting  petitioner's  claim,  such 
order  was  reviewable  on  a  petition  for  review,  and  not  solely  by  appeal, 
under  Bankr.  Act  July  1,  1898,  a  541,  M  24,  25a,  30  Stat  553  [U.  S. 
Comp.  St  1901,  pp.  3431,  3432]. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  f  915.] 

2.  Same— Pabtnebship— iNDiviDUAii  Assets— Application. 

Where  a  memt)er  of  an  insolvent  firm  was  adjudged  a  bankrupt,  and 
the  firm  had  no  assets,  firm  creditors  were  not  entitled  to  share  in  the  in- 
dividual assets  of  the  bankrupt  partner,  which  were  insufficient  to  pay 
his  individual  debts,  under  Bankr.  Ajct  July  1,  1898,  c.  541,  f  5,  subsecs. 
•f ,"  "g,"  "h,"  30  Stat  548  [U.  S.  Comp.  St  1901,  p.  3424],  providing  that 
the  net  proceeds  of  the  indlviduan^tate  of  each  partner  shall  be  applied 
to  the  payment  of  his  individual  debts,  and  that  the  surplus  only  shall 
be  applied  to  pay  partnership  debts,  etc. 

[Bdi.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  S  563.] 

Petition  to  Review,  in  Matter  of  Law,  a  Decision  of  the  District 
Court  of  the  United  States  for  the  Northern  District  of  West  Virginia, 
at  Clarksburg. 

See  142  Fed.  568. 

C.  D.  Merrick,  for  appellants. 
B.  M.  Ambler,  for  appellee. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  WADDILL, 
District  Judge. 

WADDILL,  District  Judge.  This  is  a  petition  to  review,  in  mat- 
ter of  law,  the  action  of  the  United  States  District  Court  for  the  North- 
em  District  of  West  Virginia,  rendered  on  the  16th  day  of  January, 
1906,  whereby  said  court  adjudged  and  determined  that  the  petitioners, 
creditors  of  the  firm  of  Henderson,  Barrett  &  Co.,  of  which  the  bank- 
rupt, H.  C.  Henderson,  was  a  partner,  were  not  entitled  to  share  in  the 
individual  assets  of  the  said  H.  C.  Henderson,  who  had  been  adjudged 
a  bankrupt,  until  his  individual  creditors  had  been  first  paid.  The  facts 
in  the  case  are  briefly  these :  H.  C.  Henderson  was  duly  adjudged  a 
bankrupt,  and  the  Union  Trust  &  Deposit  Company  was  chosen  as 
trustee  of  his  estate  in  bankruptcy.  Pending  the  bankruptcy  proceed- 
ings, the  petitioners  for  review  here,  creditors  for  a  large  amount  of 
the  firm  of  Henderson,  Barrett  &  Co.,  in  which  the  bankrupt  was  a 
partner,  sought  to  prove  their  claims  in  Henderson's  bankruptcy  pro- 
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cccding;  their  contention  being  that,  inasmuch  as  there  were  no  assets 
of  the  firm,  they  had  the  right  so  to  do.  It  was  conceded  that  the  in- 
dividual assets  of  the  bankrupt  were  not  sufficient  to  pay  his  individual 
creditors  in  full;  that  the  firm  was  insolvent;  that  there  was  no 
solvent  partner  thereof,  and  the  firm  as  such,  had  not  been  adjudicat- 
ed bankrupt  The  referee  denied  the  right  of  the  partnership 
creditors  to  participate  in  the  dividend  arising  from  the  estate  of  the 
bankrupt,  H.  C.  Henderson,  until  his  individual  creditors  had  been 
fully  paid.  From  this  action  of  the  referee,  an  appeal  was  duly  taken 
to  the  District  Court,  and  that  court,  taking  the  same  view  of  the  law, 
approved  and  confirmed  his  finding,  and  this  petition  for  review  of 
the  District  Court's  action  was  applied  for. 

The  question  presented  for  our  consideration  is  the  correct  interpreta- 
tion of  the  provisions  of  Bankr.  Act  July  1, 1898,  c.  541,  §  5,  subsecs.  "f," 
"g,"  "h,"  30  Stat.  648  [U.  S.  Comp.  St  1901,  p.  3424],  respecting  the 
distribution  of  the  estates  of  bankrupts  between  individual  and  social 
creditors.  A  preliminary  question  is  raised  which  it  is  necessary  first 
to  dispose  of,  namely,  the  appellees  moved  to  dismiss  the  petition  on 
the  ground  that  the  relief  sought  could  only  be  secured  by  appeal 
pursuant  to  sections  24  and  25a  of  the  bankrupt  law,  and  not  by  a 
petition  for  review.  It  is  true  that  the  last-named  section,  paragraph  3, 
contemplates  that  appeals  shall  be  taken  in  case  of  the  allowance  or 
rejection  of  a  debt  or  claim  in  excess  of  $500,  and  that  that  is  the  ap- 
propriate remedy,  and  not  a  petition  for  review ;  but  we  think  upon  a 
careful  perusal  of  the  two  sections  in  question  it  will  be  apparent  that 
the  action  complained  of  was  not  such  a  rejection  of  the  debt 
claimed  as  is  contemplated  in  the  act  regarding  appeals.  Neither 
the  referee  nor  the  lower  court  rejected  Sie  debt  of  the  petitioners, 
but  denied  to  the  holders  of  the  debts  the  right  of  participation  in  the 
individual  assets  of  the  bankrupt  until  the  individual  creditors  had  been 
first  paid.  The  petitioners  would  share  to  the  full  extent  of  their  debts, 
in  any  distribution  of  the  individual  estate,  after  the  extinguishment  of 
the  individual  debts,  had  there  been  sufficient  assets.  The  motion  to 
dismiss  should  therefore  be  denied. 

Coming  to  the  merits  of  the  case,  clauses  "f,"  "g,"  and  *Ti"  of 
section  5  of  the  bankrupt  law  are  as  follows: 

**f .  The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  the  partnership  debts,  and  the  net  i^oceeds  of  the  individual  estate 
of  each  partner  to  the  payment  of  his  indiyidual  debts.  Should  any  surplus 
remain  of  the  property  of  any  partner  after  paying  his  indiyidual  debts,  such 
surplus  shall  be  added  to  the  partnership  assets  and  be  applied  to  the  paym^it 
of  the  partnership  debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus  shall  be  added  to  the 
assets  of  the  individual  partners  in  the  proportion  of  their  respective  interests 
in  the  partnership. 

"g.  The  court  may  permit  the  proof  of  the  claim  of  the  partnership  estate 
against  the  individual  estates,  and  vice  versa,  and  may  marshal  the  assets  of 
the  partnership  estate  and  individual  estates  so  as  to  prevent  preferences  and 
secure  the  equitable  distribution  of  the  property  of  the  several  estates. 

"h.  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  partnership 
being  adjudged  bankrupt,  the  pamershlp  propery  shall  not  be  administered  in 
bankruptcy,  unless  by  consent  of  the  partner  or  partners  not  adjudged  bank- 
rupt;   but  such  partner  or  partners  not  adjudged  bankrupt  shall  settle  the 
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partnership  business  as  expeditlonsly  as  its  nature  will  permit,  and  account 
for  the  Interest  of  the  partner  or  partners  adjudged  bankrupt" 

The  language  of  subsection  *T '  would  seem  to  be  too  clear  to  admit 
of  serious  doubt  as  to  its  meaning,  namely,  that  the  estate  of  the  in- 
dividual bankrupt  should  be  first  applied  to  individual  debts,  and  those 
of  the  firm  to  the  firm  debts,  and  that  only  the  surplus  of  the  estate 
over  and  above  what  was  necessary  to  pay  the  individual  debts  on  the 
one  hand,  or  the  social  creditors  on  the  other,  could  be  used  and  applied 
alike  to  the  pa)mient  and  adjustment  of  the  individual  and  partnership 
debts,  as  the  case  may  be.  Indeed,  the  act  plainly  limits  this  latter  ap- 
plication of  the  assets  to  the  surplus  thereof,  as  distinguished  from  the 
estate  generally.  The  contention,  however,  is  earnestly  made  that  not- 
withstanding the  clear  and  unambiguous  provisions  of  the  act,  and  the 
apparent  justice  thereof,  a  different  rule  should  be  adopted,  and  an  ex- 
ception made  in  cases  where  there  is  no  partnership  estate,  and  that 
in  such  a  contingency  the  social  creditors  have  a  right  to  share  along 
pari  passu  with  the  individual  creditors,  in  the  distribution  of  the  latter 
estate.  The  question  thus  raised  is  not  a  new  one,  either  under  this  or 
the  former  bankruptcy  acts,  and  has  given  rise  to  much  discussion  in 
this  country  and  in  England,  resulting  in  many  conflicting  decisions, 
and  an  apparently  hopeless  confusion  of  the  subject.  We  are  disin- 
clined to  enter  into  a  general  discussion  of  the  various  and  irreconcil- 
able opinions  found  in  the  reported  cases.  The  decision  of  Judge  Low- 
ell in  Re  Wilcox  (D.  C.)  94  Fed.  84,  contains  an  extended  review  of 
the  entire  subject,  and  especially  a  history  of  the  law,  to  which  we 
take  the  liberty  of  referring.  The  Circuit  Court  of  Appeals  of  two  of 
the  circuits  have  taken  antagonistic  views  of  the  present  bankruptcy 
act.  In  Conrader  v.  Cohen,  121  Fed.  801,  68  C.  C.  A.  249,  a  decision 
of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit,  the  petitioners' 
right  to  share  as  partnership  creditors  in  the  individual  assets 
of  the  bankrupt  is  fully  recognized;  and  in  Re  Janes,  133  Fed. 
912,  67  C.  C.  A.  216,  a  decision  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  the  contrary  view  is  taken.  A  careful 
consideration  of  the  entire  subject  and  review  of  the  authorities  con- 
vinces this  court  that,  whatever  may  have  been  the  correct  rule  under 
former  bankruptcy  acts,  the  latter  case,  a  decision  of  Judge  Lacombe, 
of  the  Second  circuit,  concurred  in  by  Judges  Wallace  and  Townsend, 
presents  the  correct  construction  of  the  law  under  the  present  act ;  and, 
however  much  force  there  may  have  been  in  the  contention  made  by 
petitioners  under  the  former  bankruptcy  acts,  or  what  may  be  the  cor- 
rect general  doctrine  applicable  to  the  settlement  and  distribution  of 
partnership  estates,  that  it  was  clearly  within  the  power  of  Congress 
to  adopt  a  method  for  marshaling  such  assets,  to  be  applied  to  the  re- 
spective classes  of  creditors,  which  it  has  done,  and  in  terms  too  clear 
and  comprehensive  to  admit  of  the  necessity  for  interpretation  further 
than  to  adopt  and  follow  its  plain  mandates.  To  ingraft  upon  this  act 
the  exception  sought  to  be  maintained  by  the  petitioners  would  be 
manifestly  improper  on  the  part  of  the  court,  and  in  the  language  of 
Judge  Lacombe  in  Re  Janes,  supra,  would  be  judicial  legislation.  An 
able  discussion  on  the  subject  will  be  found  in  the  opinion  of  the 
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lower  court  (128  Fed.  627),  to  which  we  refer,  as  also  to  In  re  Mills 
(D.  C.)  95  Fed.  269,  and    In  re  Corcoran,  12  Am.  Bankr.  Rep.  283. 
For  the  reasons  given  herein,  the  action  of  the  lower  court  is  in 
all  respects  approved,  and  the  petition  for  review  denied. 


(149  Fed.  978.) 

EVANS  V.  JOHNSON. 

(Circuit  C^oort  of  Appeals,  Eighth  Circuit    October  6,  1900.) 

No.  24243. 

CoBPORATioNS— Ultra  Visks  Act— Guabantt— Ebtoppel. 

H.,  being  indebted  to  claimant  on  certain  notes  and  desiring  to  form  a 
corporation  to  take  orer  his  merchandise  business,  informed  claimant  of 
his  intention.  Claimant  demanded  that,  if  H.  did  so,  the  corporation 
should  guaranty  the  paper.  H.  formed  the  corporation  and  sold  the  busi- 
neAs  to  it,  taking  in  return  full  paid  capital  stodE,  after  which  H.,  as  pres- 
ident  of  the  corporation.  Indorsed  a  guaranty  on  the  notes  to  claimant  on 
behalf  of  the  corporation,  after  which  H.  acquired  all  of  the  corporation's 
stock.  Held,  that  the  corporation,  never  having  received  any  b^ieflt  from 
its  ultra  vires  act  in  guarantying  such  notes,  was  not  estopped  to  6esij 
the  power  to  execute  such  guaranty. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  voL  12,  Corporations,  || 
1554-1558.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Appeal  by  the  trustee  in  bankruptcy  of  the  Hansen  Mercantile  CJompany 
from  an  order  allowing  the  claim  of  Johnson.  In  February,  1901,  Johnson  sold 
to  Hansen  his  interest  in  a  mercantile  business  previously  owned  in  partner- 
ship, and  in  part  payment  took  Hansen's  personal  notes  for  $9,000.  Hansen 
continued  the  business  in  his  own  name  for  nearly  two  years.  He  removed  the 
goods  to  another  town  and  reduced  the  principal  of  the  notes  to  $7,500.  In 
January,  1903,  he  caused  the  mercantile  company  to  be  incorporated  under 
the  laws  of  Minnesota  with  power  as  expressed  in  Its  charter  to  transact  a 
mercantile  business.  He  sold  to  the  company  his  stodE  of  merchandise  then 
on  hand  for  $20,000  of  the  capital  stock  of  the  company,  fully  paid.  The  mer- 
chandise was  fairly  worth  the  par  value  of  the  stock.  About  eight  months 
afterwards,  August,  1903,  he  executed  to  Johns<Hi  renewal  notes  for  the  bal- 
ance of  his  indebtedness.  These  notes  were  dated  back  to  February,  1903, 
and  upon  each  thereof  was  a  form  of  guaranty  which  Hansen  as  presid^it 
executed  in  the  name  of  his  company.  It  is  upon  the  guaranty  of  these 
notes  that  Johnson  bases  his  claim.  At  the  time  Hansen  did  this  there  were 
outstanding  in  the  hands  of  individual  holders  the  following  amounts  of  the 
capital  stodc  of  the  company:  $17,000  held  by  Hansen,  $1,500  by  his  wife, 
$1,500  by  clerks  in  the  service  of  the  company  who  purchased  from  Hansen  for 
valuable  considerations,  and  $5,000  by  another  party  who  bought  direct  from 
the  company  at  full  par  value.  When  Hansen  executed  the  renewal  notes,  ho 
delivered  his  $17,000  of  stock  to  Johnson  as  collateral,  and  the  latter  continued 
to  hold  it  until  the  hearing  before  the  referee.  Hansen  never  obtained  from  the 
directors  or  stockholders  of  the  company  authority  to  obligate  it  for  the  pay- 
ment of  his  personal  debts  nor  was  his  action  ever  confirmed  by  tliem.  No  en- 
try of  the  liability  so  attempted  to  be  created  appeared  upon  the  books  of  the 
company,  and  no  consideration  for  the  guaranty  moved  to  it  To  establish  a 
consideration  and  the  elements  of  an  estoppel  Johnson  testified  that  in  No- 
vember, 1902,  about  two  months  before  the  incorporaticm  of  the  company, 
Hansen  mentioned  to  him  his  purpose  in  that  connection,  and  that  he  (John- 
son) said  that  in  such  case  Hansen  would  have  to  either  pay  or  secure  him : 
that  he  would  not  allow  him  to  put  his  personal  assets  into  a  corporation 
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while  owing  him  |7,600  past  due,  but  that,  if  he  gave  Hansen  more  time  on 
the  indebtedness,  the  latter  would  "have  to  guaranty  the  paper  by  the  corpo- 
ration soon  after  he  got  incorporated."  Johnson  testified  that  Hansen  agreed 
to  this,  and  we  will  consider  the  case  according  to  his  version,  though  there 
was  a  conflict  in  the  evidence.  In  a  legal  and  obligatory  sense  Johnson  did 
not  ext^id  the  time  upon  Hansen's  Indebtedness.  The  renewal  notes  were 
payable  upon  demand,  and  Johnson  was  at  liberty  to  proceed  upon  them  at 
any  time  after  their  execution.  Four  payments  of  interest  ui)on  these  notes 
were  made  by  the  checks  of  the  company.  The  first,  for  $600,  was  charged 
to  Hansen's  personal  account  upon  the  books  of  the  company,  and  the  other 
three,  aggregating  $600,  were  entered  as  expense  items  with  nothing  to  indicate 
to  whom  they  went.  The  company  became  bankrupt  in  July,  1904.  The  referee 
allowed  the  claim  and  the  allowance  was  approved  by  the  District  Court. 

W.  A.  Sperry  (Lewis  L.  Wheelock,  on  the  brief),  lor  appellant. 
Lafayette  French  and  Henry  A.  Morgan  (John  P.  D.  Meighan,  on 
the  brief),  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  bankrupt  corporation  had  no  power  under  its  charter  to  guar- 
antee the  obligations  of  others.  Therefore  to  sustain  his  claim  John- 
son invokes  the  Minnesota  doctrine  of  estoppel  in  connection  with  a 
contention  that  the  company  received  a  consideration  for  the  guaranty 
of  the  notes.  Willis  v.  Sanitation  Co.,  53  Minn.  370,  55  N.  W.  550; 
Kraniger  v.  Building  Society,  60  Minn.  94,  61  N.  W.  904 ;  Rosemond 
v.  Autograph  Register  Co.,  62  Minn.  374,  64  N.  W.  925 ;  Africa  v. 
News  Tribune  Co.,  82  Minn.  283,  84  N.  W.  1019,  83  Am.  St.  Rep. 
424,  Hunt  v.  Malting  Co.,  90  Minn.  282,  96  N.  W.  85. 

But  the  decisions  of  the  Supreme  Court  of  Minnesota  which  are 
relied  on  proceed  upon  the  theory  that  a  corporation  is  estopped  from 
availing  itself  of  the  defense  ultra  vires  when  otherwise  it  would  be 
permitted  to  do  an  injustice,  as,  for  instance,  when  the  corporation  has 
received  the  benefit  or  advantage  from  its  act,  and  still  retains  the 
same.  The  case  before  us  is  not  of  that  character.  The  notes  which 
Johnson  held  evidenced  the  personal  indebtedness  of  Hansen,  not  the 
indebtedness  of  the  company.  The  original  consideration  for  them 
passed  nearly  two  years  before  the  company  was  incorporated  and 
two  years  and  eight  months  before  Hansen  as  its  president  assumed  to 
bind  it  as  guarantor.  When  Hansen  sold  his  goods  to  the  company  the 
latter  paid  in  full  by  issuing  to  him  fully  paid  capital  stock ;  and  there- 
after upon  the  faith  and  credit  of  the  condition  so  established  Hansen 
sold  portions  of  the  capital  stock  to  others,  and,  on  the  other  hand,  the 
company  went  into  the  markets,  did  business,  and  incurred  obligations. 
Johnson  retained  no  lien  upon  the  goods  sold  to  the  company,  and  was 
in  no  position  to  dictate  or  control  the  disposition  of  them  by  the  own- 
er. That  he  would  not  permit  Hansen  to  sell  them  to  a  corporation 
was  a  threat  he  had  no  right  to  make  in  the  absence  of  a  purpose  on 
the  part  of  Hansen  to  defraud.  There  was  no  contract  or  promise 
that  the  corporation  should  buy  the  goods  by  paying  the  consideration 
or  any  part  thereof  to  Johnson.  The  entire  consideration  was  paid 
direct  to  Hansen,  and  Johnson  knew  it  when  he  took  Hansen's  stock 
as  collateral  to  the  notes.    There  was  no  undertaking  on  the  part  of  the 
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company  cither  to  pay  Johnson's  claim  or  to  guarantee  it  as  part  of  the 
consideration  it  was  to  give  for  what  it  got.  In  this  respect  the  case 
differs  from  National  Bank  of  Commerce  v.  Allen,  33  C.  C.  A.  169, 
90  Fed.  645. 

The  state  by  whose  authority  a  corporation  is  organized,  the  stock- 
holders who  compose  it,  and  its  creditors  whose  demands  have  arisen 
in  the  course  of  its  legitimate  business  are  all  interested  in  having  it 
confined  to  the  lawful  exercise  of  its  corporate  powers.  In  this  case 
the  creditors  especially  would  suffer  by  adding  to  the  liabilities  of  the 
bankrupt  company  the  personal  debt  of  its  president  The  company 
was  organized  to  transact  a  mercantile  business.  It  had  no  power 
under  its  charter  to  guarantee  the  debts  of  others,  and  in  this  case  it 
received  and  retained  no  consideration  for  doing  so.  That  it  was  a 
small  corporation,  the  stock  of  which  was  largely  owned  by  one  man 
who  controlled  its  operations,  cannot  alter  the  principles  of  law  which 
are  applicable.  It  is  urged  that  after  the  transactions  in  question 
occurred  Hansen  purchased  the  stock  of  the  other  stockholders;  also 
that  certain  pa)rments  of  interest  upon  the  notes  were  charged  to  the 
expense  account  of  the  company.  But  these  features  of  the  case  do 
not  furnish  the  elements  of  an  estoppel 

The  order  is  reversed,  with  direction  to  disallow  the  claim. 


049  Fed.  980.) 

NEBL  et  aL  r.  IBON  CITY  SAND  CO. 

(Circuit  Court  of  Appealer  Third  Clrcalt    January  25,  19070 

No.  65. 

1.  Salvage— Voluntary  Sebviob. 

The  Retnrn,  having  broken  her  shaft,  was  floating  helplessly  on  the 
Ohio  river,  when  she  made  signals  of  distress  to  libelants*  steamboat,  in 
response  to  which  the  latter  made  fast  Its  tow  to  a  telegraph  pole  on  the 
rlTer  bank  and  went  to  the  Return's  assistance.  The  Return  was  without 
means  to  get  out  a  line,  and  was  in  grave  peril  of  drifting  against  the 
wall  of  a  dam,  or  another  obstruction  below,  when  libelants*  vessel  took 
her  to  a  landing.  Held,  that  the  service  rendered  by  libelants*  vessel 
was  voluntary,  and  constituted  a  salvage  service. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig.  vol.  43,  Salvage^  K  14, 
28.] 

2.  Same— A WABD— Amount. 

A  decree  awarding  libelants  $25,  and  directing  each  party  to  pay  their 
own  costs,  was  inadequate;  libelants  being  entitled  to  at  least  $100, 
with  costs  in  the  trial  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  43,  Salvage,  H  7(\ 
71. 

Salvage  awards,  see  note  to  The  Lalhlngton,  30  C.  C  A.  280,} 

3.  Saiod— CouBT   ot  Admibaltt— Salvage   Sebvicb— JTubisdiotioIt. 

Where  a  charge  for  landing  a  steamer  in  distress  was  really  a  claim 
for  salvage,  it  was  rightfully  cognizable  by  a  oourt  of  admiralty  in  a 
proceeding  wherein  the  members  of  the  salving  vessel's  crew  could  par- 
ticipate ;  and  hence  such  claim  was  properly  withdrawn  ftom  an  action  by 
the  owner  of  the  salving  vessel  in  a  state  court  against  the  owner  of  the 
vessel  saved  to  recover  on  an  account  for  services  rendered,  etc. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig.  vol.  43,  Salvage^  §  U7.] 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

L.  C.  Barton,  for  appellants. 
Wm.  A.  Stone,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  LANNING,  Dis- 
trict Judge. 

DALLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  in  admi- 
ralty in  a  suit  which  was  instituted  by  the  appellants  to  recover  for 
salvage  services  claimed  to  have  been  rendered  to  the  steam  vessel 
Return.  The  District  Court  awarded  the  libellants  the  sum  of  $25, 
and  ordered  each  party  to  pay  its  own  costs.  We  have  considered  the 
-case  de  novo,  upon  the  only  questions  it  involves.  They  are:  (1)  Was 
the  aid  which  was  rendered  to  the  Return  a  salvage  service,  or  one  of 
towajgfe  merely?  (2)  If  in  fact  and  in  law  it  was  a  salvage  service,  x^^as 
the  libelant  precluded  from  asserting  it  to  be  so? 

1.  On  March  11,  1902,  the  Return,  having  in  tow  a  flat  laden  with 
sand,  had  broken  her  shaft  and  was  floating  helplessly  upon  the  Ohio 
river.  The  steamboat  George  W.  Moredock,  by  whose  master  and  crew 
the  service  in  question  was  rendered,  was  bound  down  the  river,  and 
to  her  the  Return  made  signals  of  distress.  The  Moredock,  in  response, 
detached  the  coal-laden  flat  which  she  was  towing,  and,  having  made 
it  fast  to  a  telegraph  pole  on  the  river  bank,  went  to  the  assist- 
ance of  the  Return.  The  small  boat  of  the  latter  had  been  sent  ashore 
"to  telephone,"  and  as  this  left  her  without  means  of  getting  out  a 
line,  she  was  likely  to  drift  against  the  wall  of  the  Davis  Island  dam, 
or  the  Bear  Trap,  below.  The  Moredock  took  her  to  a  landing.  She 
had  been  in  grave  peril,  and  her  attainment  of  a  place  of  safety  was  un- 
-questionably  due  to  the  help  which  she  asked  for  and  received.  The 
service,  then,  was  rendered  in  saving  a  vessel  which  was  in  danger 
from  a  maritime  misadventure,  and,  as  it  was  rendered  by  persons  who 
were  under  no  obligation  to  render  it,  it  is  impossible  to  regard  it  other- 
wise than  as  a  service  of  salvage.  The  case  of  The  C.  D.  Bryant 
{D.  C.)  19  Fed.  603,  referred  to  by  the  learned  proctors  of  the  appellee, 
19  plainly  distinguishable.  That  case  involved  the  consideration  of  the 
Oregon  pilot  act  of  1882  (Sess.  Laws  1882,  p.  16),  under  which  a  pilot 
was  bound  to  render  aid  to  a  vessel  "in  stress  of  weather,  or  in  case 
of  disaster" ;  and  it  was  held  to  be  the  duty  of  the  pilots  subject  to  that 
act  to  give  whatever  assistance  might  be  required  of  a  pilot  as  such, 
without  other  compensation  than  that  prescribed  by  the  law,  unless  he 
thereby  incurred  "extraordinary  danger  and  risk."  But  in  this  case 
the  rendition  of  the  service  was  voluntary,  and  no  statutory  duty  or 
requirement  is  in  question. 

2.  The  owner  of  the  George  W.  Moredock  brought  an  action  in  a 
Pennsylvania  court  against  the  owner  of  the  Return  to  recover  upon 
an  account  for  services  rendered,  in  which  was  included  a  charge  of 
$25  for  "landing  steamer  Return,"  etc.  But  this  charge  was  sub- 
sequently withdrawn  from  that  suit,  and  properly  so,  beoiuse,  as  the 
•claim  was  really  for  salvage,  it  was  rightly  cognizable  by  a  court  of 
admiralty,  and  in  a  proceeding  wherein  tfie  members  of  the  Moredock's 
^ormer  crew  could  participate. 
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Having  reached  the  conclusion  that  the  service  rendered  was  one  of 
salvage,  and  that  the  libellants  were  entitled  to  have  it  so  considered,, 
we  think  it  obvious  that,  while  the  award  ought  not  to  be  a  large  one, 
the  sum  fixed  by  the  decree  appealed  from  is  too  small,  and  that  the 
order  as  to  costs  was  not  as  favorable  to  the  libellants  as  it  should  have 
been.  Therefore  the  decree  is  reversed,  with  costs  to  the  appellants  in 
this  court,  and  the  cause  will  be  remanded  to  the  District  Court,  with 
direction  to  enter  a  decree  awarding  to  the  libellants  the  sura  of  $100,. 
with  costs  in  that  court 


049  Fed.  982.) 

MARTIN  et  al.  v.  HULEN  &  CX>.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  6»  1906.) 

No.  2,345. 

Bahkruptct— Acts  of  Bawkbuptot— Mobtgages. 

Within  four  months  preceding  the  filing  of  a  bankruptcy  petition  H.  & 
Co.  purchased  a  stock  of  goods  for  $3,000.  paying  $100  in  cash  and  giving 
notes  for  the  remainder.  At  the  same  time  they  gave  a  chattel  mortgage 
on  the  goods  so  purchased  to  secure  the  payment  of  the  notes,  whirfi 
mortgage  covered  all  additions  to  the  stock  and  all  stocks  that  might  there> 
after  be  consolidated  with  it.  Immediately  after  the  purdiase  and  ex- 
ecntion  of  the  mortgage  H.  &  Co.  consolidated  such  stock,  which  waa 
worth  the  price  agreed  to  be  paid  for  it,  with  that  which  they  had  pre- 
viously owned,  acting  in  good  faith  and  in  accordance  with  the  pre- 
vious intention  to  unite  the  two  stocks,  so  that  the  mortgage  should 
cover  both.  Held,  that  the  execution  of  such  mortgage  did  not  constitute 
an  act  of  bankruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Soutii- 
westem  Division  Judicial  District  of  Missouri. 

Oscar  T.  Hamlin,  for  appellants. 

John  L.  McNatt  (H.  H.  Bloss,  on  the  brief),  for  appellees. 

John  S.  Farrington,  for  Abe  Lemaster. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  The  question  presented  by  this  appeal  is 
whether  Hulen  &  Co.,  a  copartnership,  committed  an  act  of  banikruptcy 
in  mortgaging,  whilst  insolvent,  a  stock  of  goods  owned  by  them. 
Within  the  four  months  preceding  the  filing  of  the  petition  against  them 
they  purchased  of  one  Lemaster  another  stock  of  goods  for  the  sum 
of  $3,000,  paying  $100  in  cash  and  giving  their  notes  for  the  remainder. 
At  the  same  time  they  gave  a  chattel  mortgage  upon  the  goods  so  pur- 
chased to  secure  the  payment  of  the  notes.  By  its  terms  the  mortgage 
extended  to  and  covered  all  additions  to  the  stock  of  goods  and  all 
stocks  that  might  thereafter  be  consolidated  with  it. 

Immediately  after  the  purchase  and  the  execution  of  the  mortgage 
Hulen  &  Co.  consolidated  the  Lemaster  stock  with  that  which  they 
previously  owned,  and  it  is  claimed  by  appellant  that,  as  they  were 
then  insolvent,  they  committed  an  act  of  bankruptcy.  The  goods  pur- 
chased from  Lemaster  were  worth  the  purchase  price,  and  the  master 
found  that  Hulen  &  Co.  acted  in  good  faith,  and  that  there  was  in 
fact  no  intention  to  give  a  preference.     While  transactions  of  that 
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•character  by  an  insolvent  should  be  closely  scrutinized  we  arc  of  the 
opinion  that  no  act  of  bankruptcy  was  committed.  The  fact  that  the 
^oods  purchased  were  worth  the  price  to  be  paid  for  them,  and  the  good 
faith  of  the  parties,  repel  all  inference  of  intent  to  prefer.  The 
reasonable  presumption  from  the  findings  of  the  master  is  that  both 
Hulen  &  Co.  and  Lemaster  contemplated  the  union  of  the  two  stocks 
•of  goods,  and  that  the  mortgage  should  cover  all  of  them.  Therefore 
it  cannot  well  be  said  that  the  latter  was  a  creditor  who  after  the 
creation  of  his  claim  secured  a  mortgage  upon  his  debtor's  property. 
What  they  did  should  be  fairly  regarded  as  a  single  transaction,  and 
when  it  was  consummated  the  estate  of  Hulen  &  Co.  was  in  no  worse 
plight  so  far  as  unsecured  creditors  were  concerned  than  it  was  before. 
The  order  of  the  District  Court  is  affirmed. 


<149  Fed.  083.) 

BOW'ERS  V.  LAKE  SUPERIOR  CONTRACTING  &  DREDGING  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit     November  21,  1906.) 

No.  2,322. 

1,  Patents— LiCTDNSEs— Assignability. 

A  license  to  use  a  patented  Invention  that  does  not  contain  words  Im- 
porting assignability  is  a  grant  of  a  mere  personal  right  to  the  licensee, 
which  does  not  pass  to  the  licensee's  heirs  or  representatives,  and  which 
cannot  be  transferred  to  another  without  the  express  consent  of  the 
licensor. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  38,  Patents,  §  316. 

Sublicensees  and  assignment  of  licenses  for  use  or  sale  of  patents,  see 
National  Phonograph  Co.  v.  Schlegel,  64  C.  C.  A.  596.] 

2.  Same— Unassignable  License— Conduct  of  Pabties. 

A  continuing  assignable  quality  may  be  given  to  a  license  to  use  a  pat- 
ented invention  originally  unassignable,  by  facts  and  circumstances  and 
the  conduct  of  the  parties  during  the  continuance  of  the  license. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig.  vol.  38,  Patents,  §  320.] 
S.  Same— Assignment. 

Plaintiff  executed  a  license  authorizing  B.  to  use  certain  patented 
inventions  in  connection  with  a  hydraulic  dredge,  on  payment  of  certain 
royalties.  This  license  was  not  assignable,  and  after  certain  royalties 
had  become  due  and  were  unpaid  B.  requested  certain  changes  In  the 
contract,  including  the  Insertion  of  words  authorizing  an  assignment 
which  plaintiff  agreed  to  make  on  B.  sending  a  draft  for  the  royalties 
then  due,  with  accrued  interest  B.  did  not  pay  such  Interest  however, 
and  was  never  notified  that  it  had  been  waived,  but  on  B.'s  death  his 
executrix  continued  to  operate  the  dredge  and  another  dredge  purchased, 
which,  also,  contained  certain  of  the  patented  Inventions,  and  paid  roy- 
alties thereon,  after  which  she  transferred  the  dredges  to  defendant 
corporation  under  a  bill  of  sale  passing  the  entire  dredging  plant,  busi- 
ness, and  contracts,  and  all  licenses  to  practice  or  enjoy  patented  in- 
ventions, together  with  the  license  papers.  Defendant,  with  knowledge 
that  executrix  had  been  operating  under  the  license  and  that  she  asserted 
a  right  to  transfer  and  had  made  manual  delivery  thereof,  continued  to 
operate  the  dredge  and  patented  appliances  without  disavowal  of  respon- 
sibility, or  repudiating  responsibility  for  royalties,  which  plaintiff  there- 
after demanded.  Heldy  that  defendant  should  be  regarded  as  a  licensee 
and  as  such  was  liable  for  royalties. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  38,  Patents^  §  820.] 
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4,  Same— RoTALTiss— AicoxTNT. 

Plaintiff  executed  an  onaaslgnable  lioenae,  authorising  6.  to  nse  cer- 
tain  patents  <m  dredging  machlnea  which  had  been  installed  (m  a  by- 
dranlic  dredge  known  as  the  **We8t  Superior"' ;  B.  agreeing  to  pay  speci- 
fied royalties  therefor.  B.  thereafter  applied  to  have  the  license  made 
assignable,  and  for  redaction  of  the  royalty  rate,  which  plaintiff  refused 
to  do  unless  B.  paid  certain  Interest  on  past-due  royalties  and  equipped 
another  dredge  of  a  specified  capacity.  B.  performed  neither  of  these 
conditions,  but  later  purchased  a  dredge  containing  certain  of  the  patented 
inyentlons  which  had  been  emancipated  from  further  payment  of  roy- 
alties, but  which  was  scarcely  half  the  capacity  required  by  plaintiff 
In  his  offer  to  reduce,  after  which  both  B.  and  his  executrix  x>ald  roy- 
alties at  the  reduced  rate  until  the  executrix  transferred  all  the  dredges, 
licenses,  etc,  to  defendant  corporation  with  plaintiff's  consent  Held, 
that  there  was  no  valid  contract  for  the  reduction  of  the  royalty  rate, 
and  that  defendant  was  therefore  liable  only  for  royalties  on  the  w<m* 
done  by  the  original  dredge  at  the  price  originally  fixed  in  the  license. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota, 

This  was  an  action  by  Alphonzo  Benjamin  Bowers  against  the  Lake  Superior 
Contracting  &  Dredging  Company  to  recoTer  royalties  alleged  to  be  due  under 
a  license  for  the  use  of  certain  patented  InTentions  connected  with  hydraulic 
dredges.  At  the  conclusion  of  the  evidence  the  trial  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  prosecutes  this  proceeding  in  error. 

Bowers  was  the  owner  of  a  number  of  pat^its  on  dredging  machines^  and 
one  Barker  was  the  owner  of  a  hydraulic  dredge  Imown  as  the  ''West  Su- 
perior," which  contained  some  of  the  patented  features  and  which  he  had 
been  operating  without  the  consent  of  Bowers  in  the  performance  of  a  con- 
tract with  the  United  States  to  do  certain  dredging  work  in  the  harbors  of 
Duluth  and  Superior  at  the  western  end  of  Lake  Superior.  In  May,  1899, 
Bowers  and  Barker  entered  Into  a  contract  embracing  a  settlement  for  past 
violations,  and  granting  to  Barker  a  license  to  use  the  patented  Inventicms  on 
Lake  Superior  and  tributary  waters  for  the  remainder  of  the  terms  of  the  pat- 
ents. The  license  ran  to  Barker  alone,  and  not  to  his  heirs  and  assigns.  It 
was  therefore  not  assignable.  The  agreed  royalty  was  one  cent  per  cubic 
yard  of  material  excavated  under  the  government  contract,  and  2%  cents  per 
cubic  yard  of  material  excavated  under  other  contracts.  Barker  operated  un- 
der the  license  during  the  season  of  1899.  In  the  autumn  of  that  year  he  re- 
queRted  by  letter  certain  changes  in  the  contract  of  license,  and  on  Novemb» 
9,  1899,  Bowers  replied,  granting  his  request  only  In  part,  and  authorizing  the 
interpolaticHi  in  the  written  contract  of  certain  words,  among  which  were 
*'heirs,  repres^itatives  and  assigns^"  for  the  purpose  of  making  the  license  as- 
signable. Bowers'  consent  to  this,  however,  was  conditionaL  After  saying 
that  he  expected  Interest  at  the  rate  of  7  per  cent,  upon  the  several  amounts 
of  royalty  then  past  due  and  unpaid,  he  concluded  his  letters  as  follows: 
"Please  send  me  drafts  for  these  sums  with  said  interest  The  aforesaid 
changes  in  the  license  are  to  be  made  and  become  effective  only  on  receipt  of 
said  draft  by  me."  One  of  the  important  questl(xis  in  the  case  is  whether 
this  modification  ever  became  effectual. 

June  18,  1900,  Bowers  made  a  written  proposition  which  was  acc^ted  by 
Barker,  the  licensee,  that  after  that  month  he  would  allow  a  rebate  of  a  half 
cent  per  yard  on  the  government  work  provided  the  latter  promptly  made 
his  montlily  payments  of  royalty,  and  also  had  at  the  commencement  of  the 
season  of  1901  a  second  dredge  of  specified  capacity  ready  for  work,  the  re- 
duced rate  to  apply  to  the  government  work  done  by  both  dredges.  During 
the  remainder  of  the  season  of  1900  Barker  operated  the  West  Superior  dredge 
and  paid  royalty  at  the  half-c«it  rate.  Before  the  next  season  opened  Barker 
bought  a  dredge  known  as  the  "Northwestern,"  which  had  been  built  some 
years  before  under  license  from  Bowers  and  emancipated  from  further  pay- 
ment of  royalty  by  the  payment  of  a  lump  siun.  Barker  then  died,  leaving  a 
will  wherein  his  wife  was  named  executrix.  Mrs.  Barker,  having  qualified, 
operated  both  dredges  during  the  entire, season  of  1901,  the  West  Supertor  on 
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goTernment  work  and  the  Northweetem  on  prlTate  oontraet&  She  made 
monthly  reports  to  Bowers  of  the  work  done  by  the  former,  and  made  pay- 
ments of  royalty  down  to  November  at  the  reduced  rate,  but  made  no  reports 
or  payments  in  respect  of  the  work  of  the  Northwestern. 

In  the  latter  part  of  November,  1901,  a  controversy  arose  between  Bowers 
and  Mrs.  Barker  as  to  whether  the  dredge  Northwestern  came  under  the  sup- 
plemental contract  of  June  18,  1900,  and  its  operation,  therefore,  became  the 
subject  of  royalty,  and,  if  not,  th^i  whether  the  estate  should  pay  royalty  of 
one  cent  per  yard  of  the  work  done  by  the  Superior,  which  was  the  rate  prior 
to  the  reduction  agreed  upon  in  view  of  the  employment  of  a  second  dredge. 
This  controversy  was  settled  by  the  payment  of  a  lump  sum  materially  in  ex- 
cess of  the  royalty  due  for  the  work  of  the  West  Superior  on  the  half-c^t 
basis,  but  the  settlement  receipt  did  not  show  which  theory  was  adopted. 

In  April,  1902,  Mrs.  Barker  sold  to  the  defendant  dredging  company  the  eau- 
tire  dredging  business  and  pr(H>erty,  including  the  dredges  West  Superior  and 
Northwestern.  The  bill  of  sale  contained  this  clause:  *'This  instrument  is 
intended  to  include  and  convey  all  patent  rights  and  all  licenses  to  practice 
or  enjoy  patents  and  patented  inventions  appertaining  to  the  dredging  business 
owned  or  controlled  by  first  party."  The  first  party  in  this  bill  of  sale  was 
Mrs.  Barker,  the  executrix.  At  the  consummation  of  the  sale  there  were 
tamed  over  to  the  defendant  dredghig  company  the  original  Bowers  license 
covering  the  Northwestern  and  also  the  lic^ise  to  Barker  covering  the  West 
Superior.  Thereafter  the  defendant  operated  the  latter  on  the  government 
contract  and  on  private  work,  and  also  operated  the  Northwestern  exclu- 
sively on  private  work,  but  it  made  no  reports  of  work  done  and  no  payments 
of  royalty.  Bowers'  action  was  brought  to  recover  royalty  claimed  to  be  due 
on  account  of  the  work  done  by  both  dredges. 

John  H.  Miller  (H.  G.  Gearhart,  on  the  brief),  for  plaintiff  in  error. 
Thomas  J.  Davis  (Theodore  Hollister,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

The  assignment  of  error  relied  on  is  that  the  trial  court  erred  in 
directing  a  verdict  for  the  defendant.  The  action  of  Bowers  for  royal- 
ty is  founded  upon  the  assertion  of  the  existence  between  him  and  the 
defendant  dredging  company  of  the  relation  of  licensor  and  licensee 
of  his  patented  inventions.  It  is  claimed  that  such  relation  is  deducible 
from  the  original  nonassignable  license  to  Barker,  the  amendment 
thereof  by  the  insertion  of  the  words  "heirs,  representatives  and  as- 
signs," the  supplemental  contract  authorizing  the  use  of  a  second 
dredge  and  the  reduction  of  the  agreed  royalty  rate,  the  death  of 
Barker,  the  passing  of  the  license  to  his  wife  as  executrix,  her  sale 
of  the  dredges  and  all  appertaining  licenses  to  the  defendant,  and  its 
acceptance  Siereof  and  continued  use  of  the  dredging  machines. 

It  is  also  claimed  that,  even  though  there  was  no  amendment  of 
the  license  to  Barker  during  his  lifetime,  it  was  in  fact  treated  as  as- 
signable by  both  Bowers  and  Mrs.  Barker,  the  executrix,  and  that  if 
the  nonassignable  character  of  a  license  is  once  waived  as  to  one  as- 
signee it  is  by  force  thereof  waived  as  to  all  succeeding  ones,  and  the 
license  thereupon  takes  its  place  among  those  that  may  be  transferred 
by  the  act  of  the  holder  or  by  operation  of  law  at  his  death.  It  is  fur- 
ther, claimed  that,  aside  from  the  foregoing,  when  the  defendant  ac- 
cepted from  Mrs.  Barker  as  executrix  the  bill  of  sale  of  the  dredges 
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and  licenses  pertaining  thereto  and  received  into  its  possession  the 
Barker  license,  and  without  repudiating  it  continued  the  operation  of 
the  dredges,  it  cannot  be  heard  to  say  that  it  was  acting  adversely  to 
the  plaintiff  or  that  its  position  was  antagonistic  to  the  validity  of  his 
patent  rights. 

First  as  to  the  original  license  and  the  question  whether  it  was 
amended  in  respect  of  its  nonassignability  during  Barker's  lifetime. 
A  license  to  use  a  patented  invention  that  does  not  contain  words  im- 
porting assignability  is  a  grant  of  a  mere  personal  right  to  the  licensee 
which  does  not  pass  to  his  heirs  or  representatives  and  which  cannot 
be  transferred  to  another  without  the  expressed  consent  of  the  licensor. 
Hapgood  V.  Hewitt,  119  U.  S.  227,  234,  7  Sup.  Ct.  193,  30  L.  Ed.  369; 
Oliver  v.  Rumford  Chemical  Works,  109  U.  S.  75,  82,  3  Sup.  Ct.  61, 
27  L.  Ed.  862;  Troy  Iron  &  Nail  Factory  v.  Coming,  14  How.  (U.  S.) 
193,  216,  14  L.  Ed.  383. 

Both  parties  to  this  controversy  ag^ee  that,  tested  by  this  well-estab- 
lished rule,  the  license  from  Bowers  to  Barker  was  not  assignable  while 
in  its  original  form,  unchanged  by  agreement.  But  Bowers  claims 
that  there  was  evidence  sufficient  to  require  submission  to  the  jury 
of  an  agreement  between  him  and  Barker  that  words  importing  assign- 
ability should  be  inserted  at  the  appropriate  place  in  the  contract.  The 
evidence  upon  the  subject  was  substantially  as  follows :  Shortly  after 
the  execution  of  the  license  Barker,  who  was  in  Wisconsin,  wrote  to 
Bowers,  who  lived  in  California,  requesting  that  four  specified  changes 
be  made,  and  that  a  new  contract  of  license  be  drawn  embodying  them, 
and  be  also  signed  by  another  party  who  was  supposed  to  have  an 
interest  in  the  patents.  Bowers  replied,  denying  that  any  one  else  had 
any  substantial  interest,  declining  to  make  two  of  the  changes,  consent- 
ing to  one  in  a  modified  form,  and  agreeing  to  the  remaining-  one 
making  the  license  assignable  by  the  insertion  of  the  words  'Tieirs, 
representatives  and  assigns."  He  did  not  adopt  Barker's  suggestion 
that  a  new  contract  be  prepared.  He  called  Barker's  attention  to  the 
fact  that  some  installments  of  royalty  were  past  due  and  unpaid,  and 
said  that  he  should  expect  interest  tfiereon  at  the  rate  of  7  per  cent 
per  annum.     He  concluded  his  letter  as  follows : 

^Tlease  seDd  me  drafts  for  tbefie  Bums  with  said  interest.  The  aforesaid 
changes  in  the  license  are  to  be  made  and  become  effective  only  on  receipt  of 
said  draft  by  me." 

The  evidence  leaves  it  uncertain  whether  Barker  paid  the  past-due 
royalty  by  draft  as  requested  or  by  promissory  note.  If  it  were  im- 
portant whether  he  paid  by  draft  instead  of  by  note,  it  should  be  said 
that  there  was  a  sufficient  conflict  in  the  evidence  to  require  a  submis- 
sion to  the  jury.  But,  whatever  the  fact  in  this  particular  may  have 
been,  it  was  admitted  by  Bowers  that  Barker  did  not  pay  either  by 
draft  or  by  note  the  accrued  interest  upon  the  past-due  installments 
of  royalty.  Bowers  testified  that  he  waived  the  interest,  but  there  is 
no  evidence  in  the  record  that  such  waiver  was  ever  communicated 
to  Barker.  A  waiver  of  the  condition  in  whole  or  in  part  should  have 
been  brought  to  the  attention  of  Barker.  So  far  as  the  record  shows, 
Barker's  conduct  was  entirely  consistent  with  the  position  that  he  did 
not  think  it  worth  while  to  accept  the  changes  that  Bowers  was  willing 
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to  concede.  What  he  subsequently  paid,  whether  by  draft  or  by  note, 
was  no  more  than  he  owed  and  should  have  paid  had  nothing  what- 
ever been  said  about  the  amendment  of  the  license.  About  seven 
months  later  Bowers  and  Barker  met  in  Wisconsin  and  agreed  upon 
the  supplemental  contract  of  June  18,  1900,  but  it  contains  no  recogni-» 
tion  of  any  prior  changes  in  the  original  license,  nor  does  it  appear 
from  the  record  that  any  discussion  of  the  matter  occurred  between 
them. 

As  in  the  making  of  a  contract  so  in  the  amendment  of  one  there 
should  be  a  meeting  of  the  minds  of  the  parties.  Consent  by  one  par- 
ty to  an  amendment  upon  a  specified  condition  to  be  precedently  per- 
formed by  the  other  must  be  followed  by  performance,  unless  the  con- 
dition is  waived  by  him  who  imposed  it  and  the  fact  of  waiver  made 
known  to  the  other.  The  condition  is  to  be  considered  as  rejected  if, 
without  knowledge  of  the  waiver,  there  is  failure  to  perform  it.  It  is 
quite  clear  from  Bowers*  subsequent  conduct  that  he  regarded  the  li- 
cense as  having  been  made  assignable.  Since  the  license  by  its  terms 
ran  during  the  life  of  the  patents,  an  assignable  quality  would  have 
been  of  such  benefit  to  Barker  that  slight  evidence  would  have  been 
sufficient  to  show  his  acceptance  of  an  oflFer  of  it,  but  an  acceptance 
cannot  be  inferred  merely  because  it  would  have  been  beneficial. 
There  is  nothing  in  the  evidence  showing  that  Barker  was  aware  of 
the  waiver  by  Bowers  of  the  condition,  and  nothing  in  his  acts  indicat- 
ing that  he  regarded  the  provisions  of  the  original  license  as  having 
been  changed.  The  trial  court  was,  therefore,  right  in  holding  as  it 
did  that  upon  the  evidence  adduced  Bowers  and  Barker  did  not  come 
to  an  agreement  upon  the  proposed  amendment.  But  it  is  also  clear 
that  after  Barker's  death  both  Bowers  and  the  executrix  regarded  the 
license  as  having  passed  to  the  latter.  She  continued  the  operation 
of  the  dredge  West  Superior,  which  was  the  subject  thereof,  without 
seeking  or  procuring  from  Bowers  any  new  or  additional  authority, 
nor  did  Bowers  himself  consider  that  any  act  of  his  was  necessary  to 
confer  upon  her  the  lawful  right  to  proceed  in  the  same  manner  and 
under  the  same  conditions  as  existed  prior  to  her  husband's  death. 
She  continued  to  make  reports  of  work  done  by  the  dredge  West 
Superior,  and  to  make  payments  of  royalty  at  the  half-cent  rate  which 
her  husband  had  been  paying  for  the  greater  part  of  the  preceding 
season.  And  when  the  controversy  over  the  work  of  the  emancipated 
dredge  Northwestern,  whether  it  should  be  considered  as  the  second 
dredge  under  the  contract  of  June  18,  1900,  and,  if  not,  whether  she 
should  pay  the  one-cent  rate  for  the  work  of  the  West  Superior,  was 
settled  by  the  payment  of  a  less  sum  than  was  due  upon  either  theory, 
Bowers  and  the  executrix  expressly  agreed  that  the  amount  of  royalty 
to  be  paid  in  the  future  should  be  determined  by  the  contracts,  letters, 
arrangements,  and  agreements  as  they  existed  prior  to  the  death  of 
Barker.  This  was  evidently  for  the  purpose  of  rebutting  any  pre- 
sumption that  a  new  arrangement  was  entered  into  with  the  executrix 
differing  from  that  which  theretofore  existed,  and  it  was  consistent 
with  a  recognition  that  the  license  with  its  various  conditions  and  modi- 
fications became  at  the  death  of  Barker  an  asset  of  his  estate.  There 
was  no  evidence  of  the  granting  of  a  new  license  to  the  executrix.  The 
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Digitized  by  VjOOQIC 


498  79  C.  C.  A.  REPORTS. 

conduct  of  the  parties  showed  that  they  considered  the  old  one  to  have 
passed  by  operation  of  law,  a  species  of  assignment,  to  the  estate  of  the 
original  holder. 

It  is  true,  as  contended  by  defendant,  that  a  license  may  be  created 
bjr  parol  and  be  established  by  clear  implication  from  proven  facts  and 
circumstances  (Solomons  v.  United  States,  137  U.  S.  342,  11  Sup.  CL 
88,  U  L.  Ed.  667;  McClurg  v.  Kingsland,  1  How.  [U.  S.]  202,  205, 
11  L.  Ed.  102;  Anderson  v.  Eiler,  1  C.  C.  A.  659,  50  Fed.  775;  With- 
ington-Cooley  Mfg.  Co.  v.  Kinney,  15  C.  C.  A.  531,  68  Fed.  500), 
but  it  is  also  true  that  by  like  implication  arising  from  facts  and  cir- 
cumstances and  the  conduct  of  the  parties  a  continuing  assignable 
quality  may  be  given  to  a  license  originally  unassignable.  That  the 
proof  thereof  rests  in  parol  is  not  material  where  no  one  is  concerned 
except  the  parties  and  their  privies.  Whatever  Barker's  position  may 
have  been,  both  Bowers  and  the  executrix  regarded  the  license  as  hav- 
ing passed  to  the  latter  by  operation  of  law,  and  not  as  being  held  by 
her  by  reason  of  any  new  contract  to  that  end.  While  this  condition 
subsisted  the  executrix  sold  and  gave  to  the  defendant  a  bill  of  sale 
of  the  entire  dredging  plant,  business,  and  dredging  contracts,  includ- 
ing the  dredges  Northwestern  and  West  Superior  and  "all  licenses 
to  practice  or  enjoy  patented  inventions,"  and  as  part  of  the  transac- 
tion turned  over  to  defendant  the  Barker  license  affecting  the  West 
Superior  and  also  the  license  papers  connected  with  the  Northwestern. 
The  defendant  accepted  the  bill  of  sale  so  worded  and  received  and 
retained  possession  of  the  Barker  license,  and  thereafter,  without 
repudiating  the  license  before  this  controversy  arose,  it  continued 
the  use  and  operation  of  the  dredge  to  which  it  related.  Bowers 
acquiesced  in  this  last  transfer.  His  attitude  is  indicated  by  his  de- 
mand for  royalty.  After  the  death  of  Barker  and  until  this  controver- 
sy arose  all  parties  treated  the  license  as  being  assignable.  That  the 
defendant  did  so  is  shown  by  its  knowledge  that  the  executrix  had 
been  operating  under  the  license,  and  that  she  asserted  a  right  to  trans- 
fer it  and  made  manual  delivery  thereof,  and  by  the  fact  that  it  ac- 
cepted the  license,  and  continued  the  use  of  the  dredge  with  its  patent- 
ed appliances  without  disavowal  of  responsibility.  It  should  not  be 
allowed  to  occupy  a  position  in  which,  if  sued  in  tort  for  an  infringe- 
ment, it  could  interpose  in  defense  the  contract  of  license,  and,  if  sued 
for  royalty  under  the  license,  it  could  then  deny  any  contract  relation, 
and  insist  that  its  acts  were  in  hostility  to  the  validity  of  the  patents. 
We  are  of  the  opinion  that  under  the  evidence  the  defendant  should 
have  been  held  as  a  licensee. 

As  the  case  must  be  again  tried,  it  will  be  helpful  to  express  our 
opinion  upon  the  measure  of  recovery — ^whether  royalty  should  be 
computed  upon  the  work  of  both  dredges  or  be  confined  to  that  of  the 
West  Superior,  and,  if  the  latter,  then  at  what  rate. 

The  supplemental  contract  of  June  18,  1900,  between  Bowers  and 
Barker  did  not  impose  upon  the  latter  an  obligation  to  procure  and 
operate  a  second  dredge.  It  merelv  gave  him  the  option  to  do  so, 
and,  if  exercised,  applied  a  reduced  rate  to  the  excavations  of  both 
dredges.  At  this  time  Barker  contemplated  the  construction  of  an- 
other dredge,  but  he  seems  to  have  abandoned  the  project    He  pur- 
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chased  the  Northwestern,  which,  though  licensed  by  Bowers,  was 
emancipated  from  the  future  payment  of  royalty.  Moreover,  this 
dredge  had  scarcely  half  of  the  capacity  required  by  Bowers  in  the 
option  to  Barker.  What  Barker's  purpose  was  does  not  appear  be- 
cause he  died  before  the  Northwestern  was  put  to  work  the  ensuing 
season.  Apart  from  the  provisions  of  the  contract  of  June  18th,  it 
could  have  been  operated  without  liability  of  any  kind  to  Bowers. 
When  the  executrix  operated  both  the  Northwestern  and  the  West 
Superior  after  her  husband's  death  she  availed  herself  of  the  reduction 
of  the  one-cent  rate  upon  the  government  work  done  by  the  latter 
dredge  to  the  half-cent  rate  which  was  to  prevail  upon  compliance  with 
the  option.  Her  husband  had  been  paying  this  same  reduced  rate  dur- 
ing the  greater  part  of  the  preceding  season.  Were  this  all,  it  might 
be  inferred  that  it  was  the  intention  that  the  Northwestern  should  per- 
form the  part  of  the  second  dredge,  and  that  its  emancipation  from 
royalty  was  waived  for  the  time  being.  But,  on  the  other  hand,  the 
executrix  made  no  reports  of  the  work  of  the  Northwestern,  and  made 
no  payments  on  account  thereof  before  the  controversy  arose  at  the 
end  of  the  season  of  1901.  Near  the  beginning  of  the  following  sea- 
son she  made  the  sale  to  the  defendant.  The  settlement  of  the  con- 
troversy did  not  indicate  what  theory  was  adopted,  but  it  fairly  appears 
that  the  executrix  through  her  counsel  persisted  in  claiming  the  con- 
tinued exemption  of  the  Northwestern  from  the  payment  of  royalty. 
Considering  the  acts  of  the  parties,  the  marked  difference  in  capacity 
of  the  Northwestern  from  that  of  the  second  dredge  required  by 
Bowers,  and  the  fact  that  it  had  been  emancipated  and  was  the  sub- 
ject of  unrestricted  use,  we  are  of  the  opinion  that  the  terms  of  the 
option  had  not  been  complied  with,  that  the  Northwestern  remained 
a  free  dredge,  and  that  recovery  should  be  limited  to  royalty  upon  the 
operation  of  the  West  Superior.  As  there  was  no  reduction  by  the 
employment  of  a  second  dredge,  the  rates  for  government  and  private 
contract  work  obviously  remained  as  originally  fixed  in  the  license. 
The  judgment  is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 


(140  Fed.  969.) 

MURRAY  CO.  V.  CONTINENTAL  GIN  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  a,  1907.) 

No.  20. 

1.  Pate:?t&— Assignments— Acknowledgment. 

The  acknowledgment  of  an  assignment  of  a  patent  relates  to  the  date 
of  the  assignment. 

2.  Saicb— Infringement— Feeders  fob  Cotton  Gin. 

The  Murray  patent.  No.  472,607,  for  an  improvement  in  apparatus  for 
elevating,  distributing,  and  feeding  seed  cotton  to  gins  by  pneumatic  ac- 
tion, the  principal  feature  of  which  is  an  automatic  valve  produced  by  the 
cotton  itself  whenever  it  becomes  choked  in  a  chute,  which  shuts  off  the 
suction  and  the  delivery  of  cotton  to  that  particular  chute  until  the  stop- 
page is  overcome,  was  not  anticipated,  and,  while  the  elements  of  the  ma- 
chine are  old,  discloses  a  new  and  patentable  combination  which  produces 
new  and  decidedly  useful  result  Also  held  infringed  as  to  claims  1,  2,  9, 
and  12. 
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8.  Sams. 

The  Murray  patent,  No.  644,532,  for  improvemeiita  In  cotton  elerators 
and  gin  feeders,  is  void  for  anticipation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Delaware. 

See  126  Fed.  533. 

Oliver  Mitchell  and  Edmund  Wetmore,  for  appellant 
Melville  Church,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  CROSS,  Dis- 
trict Judge. 

CROSS,  District  Judge.  The  bill  of  complaint  in  this  cause  re- 
lates to  letters  patent  No.  472,607,  488,446,  and  644,532,  and  alleges 
that  they  have  been  infringed  by  the  defendant.  As  to  No.  488,446, 
however,  counsel  for  the  complainant  has,  since  the  commencement 
of  the  suit,  abandoned  all  claim  for  relief  thereunder,  and  it  will,  there- 
fore, require  no  further  mention.  No.  472,607  was  issued  April  12, 
1892,  to  Stephen  D.  Murray,  assignor  to  William  Burr  and  John  H. 
Deems,  for  new  and  useful  improvements  in  apparatus  for  elevating, 
distributing,  and  feeding  seed-cotton  to  gins,  and  the  bill  of  complaint 
alleges  that  the  defendant  has  infringed  claims  Nos.  1,  2,  9,  and  12 
thereof,  which  are  as  follows : 

*'(!)  In  apparatus  for  eleyating,  distributing,  and  feeding  seed-cotton  to 
grins,  the  combination,  with  a  suction  pipe  or  tube,  of  a  box  or  casing  having 
side  air-passages  and  a  central  screened  speice  and  a  <^ute  or  feeder  ami- 
municatiug  with  said  space,  substantially  as  described. 

**(2)  In  apparatus  for  elevating,  distributing,  and  feeding  8eed-cott<ni  to 
gins,  the  combination,  with  a  suction  pipe  or  tube  formed  in  its  under  side 
with  an  opening  of  a  box  or  casing  having  a  central  space  communicating 
with  said  pipe  or  tube  and  provided  with  side  air-passages  having  inner  screoi- 
walls  and  a  chute  or  feeder  communicating  with  said  central  space,  substan- 
tially as  described." 

"(9)  In  apparatus  for  elevating,  distributing,  and  feeding  seed-cotton  to 
gins,  the  combination,  with  the  chute  or  feeder,  of  a  set  of  feed-rollers  sup- 
ported at  the  bottom  of  said  chute  or  feeder  and  means  for  regulating  the 
feed  of  said  rollers,  substantially  as  described." 

"(12)  The  combination,  with  a  suction-pipe,  of  the  box  or  casing  constructed 
of  two  or  more  central  spaces  and  provided  with  the  screened  air-passages 
and  a  chute  or  feeder  suspended  beneath  each  of  said  central  spaces,  substan- 
tially as  described." 

Before  discussing  the  merits  of  the  case,  we  will  first  briefly  con- 
sider the  point  made  on  behalf  of  the  defendant,  that  the  complainant 
has  not  shown  title  to  this  patent.  Several  alleged  defects  are  set 
forth  in  the  brief,  but  the  only  one  urged  at  the  oral  argument  was 
that  notwithstanding  the  assignments,  so  far  as  appears,  were  duly 
executed  and  delivered  at  the  times  they  were  respectively  dated,  they 
nevertheless,  having  been  acknowledged  several  years  subsequently, 
only  took  effect,  in  the  absence  of  strict  proof  of  the  assignments  as  at 
common  law,  from  the  dates  of  their  acknowledgment,  and  that  under 
the  evidence  no  infringement  of  the  patent  was  shown  between  those 


Digitized  by  VjOOQIC 


MURRAY  CO.  V.  CONTINENTAL  GIN  CO.  601 

dates  and  the  time  of  filing  the  bill  of  complaint  herein.  In  volume  1 
of  Am.  &  Eng.  En.  of  Law,  title  "Acknowledgments,"  p.  524,  the  iol- 
lowing  rule  is  laid  down : 

**In  the  absence  of  a  statute  designating  the  period  within  which  acknowl- 
edgments must  be  made,  it  is  immaterial  when  a  deed  is  aclmowledged.  The 
acknowledgment  may  be  made  after  bringing  suit  when  the  Instrument  is 
offered  in  eyid^ice.*' 

It  is  true  that  in  the  case  of  Hollingsworth  v.  Flint,  101  U.  S.  691, 
25  L.  Ed.  1028,  where  the  acknowledgment  and  privy  examination  of  a 
married  woman  was  made  after  the  commencement  of  the  suit,  it  was 
held  that  the  deed  could  not  be  offered  in  evidence;  but  the  decision 
was  put  by  Mr.  Justice  Harlan  expressly  upon  the  ground  that  at  the 
time  of  the  commencement  of  the  suit  the  deed  had  not  been  acknowl- 
edged as  required  by  the  Texas  statute  in  order  to  pass  the  title  of  a 
married  woman  under  the  law  of  that  state.  In  Doe  v.  Dugan,  8  Ohio, 
87,  31  Am.  Dec.  432,  a  deed  executed  by  a  sheriff  while  in  office  was 
acknowledged  by  him  after  his  term  of  office  had  expired,  and  it  was 
held  that  such  acknowledgment  related  back  to  the  time  of  the  ex- 
ecution of  the  deed.  In  Lanning  v.  Dolph  et  al.,  Fed.  Cas.  No.  8,073, 
a  deed  was  offered  in  evidence  in  an  action  in  ejectment,  and  objection 
was  made  to  its  admission  because  the  deed  was  acknowledged  and  re- 
corded after  the  suit  was  brought.  Mr.  Justice  Washington,  who 
tried  the  case,  held  the  objection  invalid,  since  the  acknowledgment 
and  recording  related  back  to  the  execution  of  the  deed.  An  acknowl- 
edgment is  nothing  more  or  less  than  a  substitute  method  of  proving  a 
deed,  and  does  not  affect  its  validity  in  the  least.  Section  4898  of  the 
Revised  Statutes,  as  amended  by  Act  March  3,  1897,  c.  391,  29  Stat. 
692  [U.  S.  Comp.  St.  1901,  p.  3387],  simply  provides  a  new  method 
of  proof.  The  evident  intent  of  the  act  was  to  substitute  proof  of  ex- 
ecution by  acknowledgment,  instead  of  by  the  production  of  the  sub- 
scribing witness,  if  there  were  one,  or  proof  of  the  handwriting  of 
the  assignor,  if  there  were  no  subscribing  witness.  In  De  Laval  Sepa- 
rator Co.  v.  Vermont  Farm  Mach.  Co.  (C.  C.)  109  Fed.  813,  it  was  held 
that  assignments  which  were  acknowledged  before  the  passage  of  that 
act  were  admissible  in  evidence  thereunder,  and  that  the  act  referred 
"to  the  time,"  to  use  the  language  of  the  court,  "when  the  acknowledg- 
ment is  produced  in  evidence,  rather  than  to  the  time  when  it  was 
taken."  The  rule  thus  laid  down  was  approved  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  in  Lanyon  Zinc  Co.  v.  Brown  et  al., 
115  Fed.  150,  53  C.  C.  A.  354.  The  complainant  in  this  case  had  in 
his  possession,  and  produced  at  the  hearing,  assignments  of  the  patent 
in  suit  acknowledged  by  the  assignors,  which  showed  at  least  a  prima 
facie  title  thereto  in  the  complainant. 

On  the  part  of  the  defendant  it  is  mamtained  that  the  Munger  patent. 
No.  308,790,  dated  December  2,  1884,  the  Sailor  patent.  No.  362,041, 
dated  April  26,  1887,  and  the  Schuize  patent.  No.  478,473,  dated  July 
5,  1892,  narrowed  the  art  to  such  an  extent  that  the  complainant's 
patent,  No.  472,607,  must  be  narrowly  and  strictly  construed  in  order 
to  maintain  its  validity,  and  that  thus  construed  the  defendant's  ap- 
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paratus  did  not  infringe  claims  1,  2,  and  12  thereof.  It  is  unneces- 
sary to  consider  at  any  considerable  length  in  this  connection  the 
Munger  or  the  Sailor  patent,  although  they  both  disclose  a  pneumatic 
cotton  elevator,  since  the  former  has  only  a  belt  distributor,  and  the 
latter  valves  or  deflectors,  as  the  patentee  calls  them,  whereby  the  pas- 
sage of  the  cotton  into  the  different  vacuum  boxes,  arranged  in  series, 
is  regulated,  not  automatically,  but  by  hand.  The  Schulze  patent  un- 
doubtedly represents  the  highest  development  of  the  art  prior  to  the 
Murray  patent  under  consideration,  and  it  was  upon  that  patent  that 
counsel  for  the  defendant  mainly  relied  to  show  anticipation.  It  is 
quite  true  that  the  Schulze  and  Murray  machines  are  in  some  respects 
alike,  and  from  a  mere  cursory  examination  they  might  seem  to  be  so 
much  alike  that  very  little,  if  anything,  of  novelty  or  invention  could 
be  discovered  in  the  Murray  patent;  but,  when  carefully  examined,  it 
will  appear  that,  while  the  elements  embodied  in  the  Murray  patent  are  • 
old,  they  are,  nevertheless,  combined  and  organized  in  such  a  way  as  to 
accomplish  a  new  and  decidedly  useful  result.  What  Murray  more 
especially  claims  by  his  patent  is  an  automatic  valve  produced  by  the 
seed-cotton  itself,  so  that,  when  the  cotton  becomes  choked  in  the 
chute  and  fills  it  to  the  top  of  the  screen-walls,  the  air  suction  is  entire- 
ly cut  off,  and  the  delivery  of  cotton  to  that  particular  chute  is  suspend- 
ed until  the  stoppage  in  the  chute  is  overcome,  or,  adopting  the  lan- 
guage of  the  patentee : 

"When  tbe  cotton  aceamulates  in  the  feeder  too  fast  and  reaches  to  the  top 
of  the  screen-walls  of  the  space  5,  it  is  evident  that  the  suction  from  pipe  or 
tube  1  will  be  cut  off  and  the  cotton  will  cease  to  be  drawn  In ;  but  as  soon,  as 
one  or  more  of  the  feeders  have  fed  out  sufficient  of  the  cotton  to  al- 
low some  part  of  the  screen-walls  to  be  free  or  open,  the  suction  again  be- 
comes effective  in  the  manner  already  explained." 

It  is  true  that  the  claims  do  not  in  terms  refer  to  the  automatic  ac- 
tion of  his  system,  but  we  think  such  reference  is  wholly  unnecessary. 
He  sets  out  the  orderly  arrangement  of  the  parts  intended  to  produce 
the  result,  and  which,  as  the  evidence  shows,  do  produce  the  result  he 
has  described  in  his  specifications.  The  patent  cannot  be  read  without 
discovering  that  the  main  object  of  the  inventor  was  to  install  an 
automatic  valve  produced  by  the  seed-cotton  itself,  and  which  would  at 
all  times,  in  case  of  chokage  of  the  cotton,  prevent  the  cotton  in  the 
chute  from  rising  above  the  bottom  or  lower  side  of  the  cotton  pipe. 
Under  his  system  the  choked  cotton,  if  any,  is  all  contained  within  the 
perpendicular  chute,  and  is  in  a  position  whence,  as  soon  as  the  choke 
is  relieved  at  the  bottom  of  the  chute,  the  cotton  will  fall  by  gravity; 
whereas,  not  only  in  the  Schulze  system,  but  also  in  all  of  the  other 
systems,  the  cotton  when  choked  is  liable  to  be  forced  ultimately  be- 
yond the  chute  itself  into  the  internal  portion  of  the  cotton  pipe,  from 
which  position  it  cannot,  under  any  circumstances,  be  released  by 
gravity.  The  result  achieved  by  Murray's  device  is  accomplished 
by  having  the  cotton  feed-pipe  located  above  the  air  pipe,  as  also  by 
so  arranging  the  screened  air-passages  that  they  do  not  extend  up- 
wardly above  the  bottom  of  the  cotton  feed-pipe.  Schulze  approxi- 
mates this  same  result,  but  does  not  attain  it,  nor  was  it  in  his  mind, 
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since  his  screened  air-passage  extends  upward  to  the  very  top  of  the 
cotton  feed-pipe,  with  the  result  that,  when  the  cotton  becomes  choked 
in  the  chute,  it  will  continue  to  fill  up  the  chute,  as  it  will  also  in  the 
Murray  system,  until  the  air  suction  has  been  completely  shut  off  by  the 
choked  cotton,  but  this  will  not  happen  under  the  Schulze  device,  owing 
to  tlje  height  and  location  of  the  screen,  until  the  cotton  will  have 
been  forced  over  the  bend  or  angle  of  the  cotton-pipe  and  into  the 
lateral  portion  thereof,  whence  it  cannot  be  relieved  by  its  own  weight. 
Furthermore,  Schulze,  in  order  to  accomplish  what  he  did,  deemed  it 
necessary  to  adopt,  and  did  adopt,  various  mechanical  cut-offs  and 
valves  which  are  unnecessary  to  the  Murray  patent.  Our  conclusion, 
therefore,  is  that  Murray's  patent  discloses  a  decided  advance  in  the  art, 
and  very  clearly  shows  novelty  and  invention. 

What  has  been  said  pertains  more  appropriately  to  claims  1,  2,  and 
12,  but  we  think  claim  9  is  also  valid.  It  relates  to  feed-rollers  sup- 
ported at  the  bottom  of  the  chute,  with  means  to  regulate  the  feed  of 
the  rollers.  The  use  of  such  rollers  was  undoubtedly  old  in  the  art,  but 
as  theretofore  used  the  rollers  were  located  at  or  near  the  gin.  Former- 
ly the  cotton  fell  from  the  chute  upon  a  moving  apron  or  conveyor-belt, 
which  carried  it  to  the  feed-rollers,  whence  it  was  fed  to  the  gin. 
Murray  does  not  require  the  conveyor-belt,  and  locates  the  feed-rollers 
directly  at  the  bottom  of  the  chute,  where  they  aid  in  releasing  the 
cotton  from  the  chute,  a  function  which  they  did  not  at  all  perform 
before.  Again,  they  pay  it  out  at  a  predetermined  rate,  which  may 
-differ  at  every  chute,  whereby,  in  connection  with  the  other  elements  of 
the  combination,  no  more  cotton  is  elevated  by  the  machine  than  can 
be  properly  distributed  and  fed  out.  The  claim,  therefore,  discloses 
in  our  opinion  a  true  combination,  and  not  a  mere  aggregation,  and  is 
also  valid. 

The  defendant's  device  clearly  infringes  all  of  the  claims  in  con- 
troversy, unless  such  claims  are  to  be  read  with  literal  exactness.  The 
defendant  has  unquestionably  adopted  and  embodied  in  its  apparatus 
all  of  the  essential  elements  of  the  Murray  patent,  except  that  it  claims 
that  it  does  not  use  side  air-passages  and  a  central  screened-space,  em- 
phasizing particularly  the  words  "passages"  and  "central."  It  contends 
that  both  Munger  and  Schulze  have  a  side  air-passage  and  a  screened- 
space,  which  space,  however,  is  not  central  between  side  air-passages, 
and  that  consequently,  in  order  to  avoid  the  claims  of  those  patents, 
and  to  disclose  novelty,  Murray  was  compelled  to  claim  as  he  did. 
But,  as  already  stated,  neither  Munger  nor  Schulze  accomplishes  what 
Murray  did,  nor  do  they  show  the  same  mode  of  operation.  Murray 
devised  what  may  very  properly  be  called  a  system  or  mode  of  opera- 
tion, whereby  certain  old  elements  of  a  cotton  elevator  and  distributor, 
as  the  result  of  new  organization  and  arrangement,  produced  automatic 
regulation  of  the  device  by  the  cotton  itself,  and  it  would  be  most  un- 
fortunate in  view  of  what  he  has  accomplished  if  we  were  compelled  to 
construe  his  claim  so  narrowly  that  an  infringer  could  appropriate 
the  entire  principle  of  his  invention  by  using  one  air-passage,  instead  of 
two,  and  simply  conjuring  with  the  meaning  of  the  word    central." 

Counsel   for  the   complainant  have   indicated  how   the  different 


Digitized  by  VjOOQIC 


604  70  C.  C.  A.  RBPORTSU 

elements  comprised  in  the  claims  of  the  Murray  patent  may  be  so  cor- 
related and  rearranged  as  perhaps  to  more  clearly  express  Murray's  in- 
vention, without  doing  violence  to  the  claims  themselves.  Such  re- 
arrangement is  as  follows: 

**In  apparatus  for  elevating,  distributing,  and  feeding  seed-cotton  to  gins, 
in  combination,  a  cotton  pipe,  an  air  pipe  baring  side  air-paflsages,  a  screen 
Rpace  organized,  as  described  In  the  speclflcaticMi,  below  tbe  cotton  plpe» 
a  cbute  or  feeder  communication  with  said  space,  tbe  said  space  being  central 
(>etween  tbe  cotton  pipe,  air  pipe,  and  cbute,  as  described." 

It  would  seem  that  the  word  "central,"  as  used  in  the  claims,  is 
susceptible  of  the  meaning  they  have  attached  to  it.  The  claims  do 
not  show  with  entire  precision  what  is  meant  by  the  words  "central 
space" — that  is  to  say,  it  does  not  clearly  appear  with  what  other 
elements  the  "central  space"  must  be  arranged  in  order  that  it  may 
properly  be  defined  as  "central" — but,  wherever  it  is  located,  we  cer- 
tainly find  nothing  in  the  claims  which  imperatively  demands  that 
it  be  located,  as  claimed  by  the  defendant,  between  the  side  air-pas- 
sages. It  would  seem  that  "central  space,"  as  used,  may  mean  no  more 
than  the  space  inclosed  within  the  box  or  casing,  and  that  the  phrase 
"side  air-passages"  is  met  by  locating  them  upon  one  side  only,  as  well 
as  upon  both  sides.  The  language  used  does  not  require  air-passages 
located  on  both  sides,  or  on  opposite  sides,  or  anything  equivalent 
thereto.  There  must  be  side  air-passages,  but  that  requirement  would 
be  met  if  there  were  a  plurality  of  them  located  upon  one  side,  equally 
as  well  as  it  would  be  if  they  were  located  upon  two  sides,  or  upon  op- 
posite sides.  What  has  been  said  applies  more  especially  to  claims 
1  and  2.  Claim  12  is  still  more  general,  for  in  it  there  is  nothing  what- 
ever said  about  side  air-passages.  All  that  this  claim  requires  is  that 
there  shall  be  air-passages,  and  that  they  shall  be  screened.  Since  this 
is  so,  there  surely  is  no  invention  in  merely  reducing  the  number  of 
air-passages  from  two  to  one,  as  the  defendant  has  done;  nor,  again, 
would  such  reduction  conflict  with  the  Schulze  patent  or  other  prior 
patents,  because  it  is  the  location  of  the  screened-passages  in  the  Mur- 
ray patent  which,  in  combination  with  the  other  elements,  produces  its 
automatic  feature,  and  this  in  principle  the  defendant  has  adopted.  Up- 
on the  whole  the  complainant's  interpretation  of  the  claims  is  not  un- 
reasonable, and  we  would  feel  entirely  justified  in  adopting  it  were  it 
necessary  under  the  circumstances  to  do  so,  in  order  to  sustain  the 
patent,  but  we  do  not  think  it  is.  Murray's  invention,  considered  as  an 
entirety,  rested  largely,  as  already  stated,  in  the  automatic  valve  pro- 
duced by  the  cotton  itself  whenever  it  became  choked  in  the  chute, 
and  which  automatic  function  was  accomplished  by  a  new  organiza- 
tion of  old  elements  set  forth  in  the  claims  as  interpreted  and  described 
in  the  specifications,  and  it  is  this  automatic  feature  which  the  de- 
fendant has  appropriated  by  a  like  or  an  equivalent  organization  of  the 
same  elements.  The  defendant's  device  has,  it  is  true,  but  a  single 
screened  air-passage,  but  that,  as  we  have  seen,  is  immaterial,  since  it 
is  located  and  arranged  in  relation  to  the  other  elements,  so  as  to  per- 
form the  identical  function  which  the  screened  air-passages  of  the 
Murray  patent  perform. 
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That  claim  9  has  also  been  infringed  is  too  apparent  to  require  ex- 
tended remark.  The  claim  provides  for  "a  set  of  feed  rollers  supported 
at  the  bottom  of  said  chute  or  feeder."  The  defendant  contends  that 
the  phrase  "supported  at  the  bottom"  requires  the  said  rollers  to  be  at- 
tached to,  and  to  form  a  part  of,  the  elevator  and  distributor,  while 
in  its  device  the  feed-rollers,  although  supported  directly  at  the  bottom 
of  the  chute,  are  nevertheless  detached  from  and  are  not  a  part  of  it, 
but  of  the  gin.  In  other  words,  it  is  claimed  that  since  the  feed-rol- 
lers have  been,  as  it  were,  sawed  apart  from  the  chute  and  removed 
therefrom  by  the  width  of  a  saw-cut,  infringement  of  the  Murray  patent 
has  been  avoided.  The  mere  statement  of  the  proposition  shows  its 
lack  of  merit.  The  entire  principle,  and,  indeed,  the  very  language  of 
the  claim,  is  sought  to  be  appropriated  by  transparent  evasion. 

Patent  No.  644,532,  the  second  in  suit,  is  invalid.  It  was  clearly 
anticipated  by  the  Munger  patent.  No.  680,165.  The  only  apparent 
difference  between  the  construction  described  in  claim  8,  the  only  one 
relied  upon,  of  the  Murray  patent  now  under  consideration  and  the 
Munger  patent,  is  that  the  Murray  patent  has  a  plurality  of  feed-rol- 
lers, whereas  Munger  has  a  single  feed-roller  which  co-operates  with 
an  adjustable  or  spring  pressed  breast,  a  mechanical  equivalent.  The 
Murray  patent  does  indeed  claim  a  screw  conveyor,  whereas  in  the 
Munger  patent  air  is  used  as  the  conveyor,  but,  even  if  these  con- 
veyors are  not  equivalents,  still  a  screw-conveyor  is  clearly  portrayed 
and  described  in  a  prior  Munger  patent,  No.  547,671,  where  it  is  locat- 
ed substantially  in  the  same  place  and  performs  practically  the  same 
function  that  it  does  in  the  patent  in  suit. 

Upon  the  whole  case,  therefore,  we  conclude  that  the  first  patent  in 
suit,  No.  472,607,  is  valid,  and  as  to  claims  1,  2,  9,  and  12,  has  been 
infringed  by  the  defendant,  and  that  the  second  patent  in  suit,  No. 
644,532,  is  invalid. 

The  decree  below  should  be  reversed,  with  costs,  and  a  decree  entered 
in  conformity  with  the  views  hereinabove  expressed. 


049  Fed.  995.) 

MOTSINGER  DEVICE   MFG.  CO.  v.  HENDRICKS  NOVELTY  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    November  9,  190^) 

No.  1,264. 

Patents— iNFBiifoiMEWT— Controller  for  Spark  Generators. 

The  MotBlnger  patent,  No.  642,869,  for  a  controlling  means  for  spark 
generators,  adapted  to  maintain  a  constant  speed  of  a  driven  shaft  in 
a  gas  «iglne  by  means  of  a  peripheral  frictional  contact  Ijetween  a 
driving  wheel  and  a  pulley  on  such  shaft,  and  means  whereby  the  grip 
of  one  wheel  upon  the  other  is  automatically  so  varied  that,  though  the 
drlvhig  wheel  may  rapidly  change  from  low  to  high  E^eed,  the  speed  of 
the  driven  pulley  will  not  substantially  change,  in  view  of  the  prior 
mechanical  art  in  which  all  the  means  «nployed  were  old,  is  not  a 
pioneer  patent,  and  must  be  limited  to  the  substantial  construction 
shown*    As  80  Ihnited  held  not  infringed. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Indiana. 

The  bill  Is  to  restrain  Infringement  of  letters  patent  No.  642,869,  Issued 
Feb.  6th,  1900,  to  Homer  N.  Motslnger,  for  a  new  and  useful  Controlling 
Means  for  Spark  Generators. 

The  claim  relied  upon  is  as  follows: 

''In  a  mechanical  movement  for  maintaining  a  constant  speed  of  a  driven 
shaft,  a  driving  pulley,  a  driv^i  shaft  carrying  a  pulley  adapted  to  engage 
peripherally  the  driving  pulley,  and  a  speed  controlled  governor  carried  by 
said  drivai  shaft,  and  means  for  throwing  said  driven  pulley  out  of  and  Into 
engagement  with  the  driving  pulley." 

The  Circuit  Court  diRmlRsed  the  bill  for  want  of  equltv.  The  drawincr  in  ap- 
pellant's patent  Is  as  follows,  and  appellee's  device  Is  Illustrated  as  follows: 


Appellant's  Patent. 
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Other  patents  cited  in  the  record  are  as  follows : 

No.  195,322,  Sept.  18,  1877,  J.  S.  Adams. 

Ko.  210,847,  Dec.  17,  1878,  W.  H.  Fruen. 

No.  230,264,  July  20,  1880,  E.  T.  Gilllland. 

No.  267,965,  Nov.  21,  1882,  F.  Anderson. 

No.  295,060,  March  11,  1884,  0.  J.  Shuttlewortlu 

No.  345,670,  July  20,  1886,  A.  Campbell. 

No.  352,368,  Nov.  9,  1886,  C.  E.  Skinner. 

No.  367,241,  July  26,  1887,  A.  W-  Schleicher. 

No.  368,265,  Aug.  16,  1887,  G.  T.  Woods. 

No.  403,376,  May  14, 1889,  N.  Rogers  et  al. 

No.  437,704,  Oct  7,  1890,  R.  Lundell. 

No.  438,077,  Oct.  7,  1890,  D.  Mackle. 

No.  438,204,  Oct.  14,  1890,  B.  Thompson. 

No.  440,590,  Nov.  11,  1890,  F.  D.  Hardy. 

No.  452,976,  May  26,  1891,  H.  D.  Goodwin. 

No.  456,392,  July  21,  1891,  H.  A.  Ballard. 

No.  462,348,  Nov.  3,  1891,  C.  B.  Chinnock. 

No.  491,829,  Feb.  14.  1893,  J.  A.  Williams. 

No.  504,132,  Aug.  29,  1893,  M.  Moskowitz. 

No.  633,516,  Sept  19.  1899,  R.  L.  Hunter. 

No.  659,194,  Oct  2,  1900,  F.  W.  Baynes. 

No.  751,993,  Feb.  9,  1904,  G.  J.  &  G.  Pelstrlng. 

No.  757,891,  April  19,  1904,  I.  J.  Daily. 

Further  facts  are  stated  in  the  opinion  of  the  court 

Chester  Bradford  and  Arthur  M.  Hood,  for  appellant. 
H.  V.  Lockwood,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge.  The  mechanism  employed  by  Mot- 
singer,  to  put  into  effect  the  idea  embodied  in  the  patent  in  suit,  is  the 
fly  wheel  of  a  gas  engine  in  frictional  contact  with  a  smaller  wheel  or 
pulley  connected  with  the  spark  generator,  together  with  means  for 
throwing  the  generator  pulley  out  of  and  into  engagement  with  the 
fly  wheel ;  the  purpose  being  to  so  vary  the  contact  or  grip  of  the  pulley 
upon  the  wheel,  that  when  the  wheel  starts  at  a  low  rate  of  speed,  the 
pulley  will  at  once  revolve  at  a  much  quicker  speed,  but  when  the 
wheel  attains  a  high  rate  of  speed,  the  speed  of  the  pulley  will  not  be 
drawn  along  with  it — a  speed  approaching  constancy  being  in  that  way 
secured  to  the  pulley,  and  to  the  spark  generator  dependent  on  the 
pulley  for  its  revolutions. 

Laying  aside  for  the  moment  the  argument  that  Motsinger  for  the 
first  time  gave  to  the  world  the  idea  of  a  spark  generator,  "self  con- 
tained," and  looking  to  the  mechanism  only  in  which  that  idea  is  said 
to  be  embodied,  we  ascertain  from  the  prior  art  that  one  wheel  driven 
by  another,  through  the  device  of  frictional  contact,  is  old.  Also  that 
a  large  wheel,  driving  a  small  wheel  peripherally,  around  axes  in 
different  alignment,  though  by  cog  engagement,  is  old;  so  that  Mot- 
singer  did  nothing  more  than  to  substitute  in  the  wheels  of  the  old 
art,  engagement  by  friction  for  engagement  by  cogs,  a  substitution  that 
apart  from  all  other  considerations — frictional  engagement  being  well 
known — would  not  in  our  judgment  constitute  pioneer  invention.  In- 
deed, outside  of  the  concept  of  a  "self  contained"  generator  as  a  result- 
ant, we  do  not  think  that  any  such  claim  would  be  urged. 

Laying  aside,  again,  for  the  moment,  the  argument  that  Motsinger 
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gave  to  the  world,  for  the  first  time,  a  spark  generator  "self  contained,"' 
it  is  plain  that  the  immediate  mechanical  purpose  of  his  frictional 
contact — the  constancy  of  motion  to  be  obtained  for  one  of  the  wheels 
— ^is  itself  old,  that  being  the  purpose  of  nearly  all  of  the  devices 
where  two  wheels  are  frictionally  engaged.  And  when  we  come  to  the 
mechanical  means,  other  than  those  already  pointed  out,  through  which 
constancy  of  motion  is  effected,  including  the  speed  controlled  governor 
— that  is,  the  means  whereby  the  grip  of  the  one  wheel  upon  the  other 
is  automatically  so  varied  that  though  the  one  wheel  may  rapidly 
change  from  low  to  high  speed,  the  speed  of  the  other  wheel  will  not 
substantially  change — we  find  that  they,  too,  are  old,  varying  only 
with  the  kind  of  mechanism  to  which  they  are  applied;  so  that  the 
chief  consideration  in  favor  of  this  patent,  as  a  pioneer  invention, 
resides  in  the  claim  that  in  this  combination  for  the  first  time,  was 
made  practicable  a  spark  generator  so  "self  contained,  that  it  could 
be  mounted  in  an  operative  position  with  any  gas  engine  of  any  kind." 

But  standing  in  the  way  of  this  consideration  is  the  fact,  that  before 
the  Motsinger  patent,  there  were  generators,  also  self  contained,  that 
could  be  mounted  in  an  operative  position  with  any  g^s  engine  of  any 
kind.  Williams  patent.  No.  491,829,  Thompson  patent,  No.  438,204, 
Rogers  patent.  No.  403,376.  And  standing  also  in  the  way  of  this 
consideration  is  the  fact  that  before  the  Motsinger  patent,  generators 
were  driven  by  the  peripheral  engagement  of  driving  and  driven  pul- 
leys ;  the  only  difference  in  this  respect  being  that  in  the  previous  de- ' 
vices,  the  engagement  was  by  cog  wheel ;  so  that  Motsinger  did  not, 
for  the  first  time,  give  to  the  world  either  the  idea  of  a  spark  generator 
self  contained,  or  a  practical  mechanism  through  which  such  spark 
generator  could  be  operated. 

Taking  into  consideration  then  just  what  Motsinger  has  done — ^the- 
constructive  idea  being  old,  the  mechanism  being  old,  except  his  sub- 
stitution of  frictional  peripheral  engagement  (frictional  engagement 
being  old)  for  cog  peripheral  engagement — ^we  are  forced  to  the  con- 
clusion, that  though  Motsinger's  patent  may  cover  a  valuable  improve- 
ment, it  is  not  a  pioneer  patent,  and  must  therefore  be  limited  to  the 
substantial  mechanical  means  therein  pointed  out,  or  their  mechanical 
equivalent. 

Except  to  the  extent  that  appellee's  device  has  "a  driven  shaft 
carrying  a  pulley  adapted  to  engage  peripherally  the  driving  pulley,"" 
the  mechanical  means  employed  by  appellee  confessedly  differ  from 
those  of  appellant.  The  contention  of  appellant,  however,  is  that  any 
arrangement  of  wheel  and  pulley  whereby  the  center  of  the  frictionar 
contact  or  grip  is  near  the  periphery,  or  away  from  a  common  axis, 
is  an  engagement  peripherally,  and  comes,  thereby,  within  his  specific 
mechanical  construction;  so  that  what  is  meant  by  the  word  "periph- 
erally"— always  remembering  that  the  patent  is  not  a  pioneer  patent 
— comes  in  point. 

By  "periphery,"  generally,  is  meant  the  outside  or  superficial  part  of 
a  body.  (Century  Dictionary.)  When  applied  to  a  sphere,  it  is  of 
course  the  whole  of  the  exterior  surface.  When  applied  to  a  disk,  it 
means,  we  think,  unless  a  larger  meaning  is  clearly  implied,  the  outer 
edge  of  the  disk.    That  Motsinger  had  such  a  definition  in  mind,  when 
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Tie  drew  up  his  letters  patent,  is  evidenced  by  the  fact  that  his  draw- 
ings show  nothing  else,  and  that  there  is  nothing  in  the  description  that 
the  drawings  arc  meant  to  be  only  a  preferable  or  alternative  method. 
Indeed,  every  mechanical  expedient  (and  they  are  many)  utilized  by 
Motsinger  to  throw  his  device  into,  and  out  of,  engagement,  is  wholly 
inapplicable  to  a  like  purpose  in  appellee's  device — tiie  adjustment  in 
one  case  being  effected  by  a  parallel  motion  of  the  shaft,  and  in  the 
other,  by  a  longitudinal  motion. 

Nor  is  the  issue  thus  raised,  involving  the  word  "peripherally,"  an 
issue  simply  over  the  definition  of  a  word ;  for,  in  the  absence  of  a  nice 
-adjustment  of  the  shaft  to  the  other  parts  of  the  generator,  the  so- 
caUed  electric  field  cannot  be  made  effective ;  and  any  wearing  out  of 
the  shaft,  that  destroys  this  adjustment,  tends  to  destroy  the  field; 
so  that — the  Motsinger  drawings  and  description  showing  an  engage- 
ment of  the  pulleys  that  subject  it  to  side  pressure  only,  and  the  ap- 
pellee showing  end  pressure  only — ^there  are  presented  two  mechanical 
devices  that  may  differ  very  greatly,  in  degree  at  least,  as  to  the  dangers 
-of  wear  and  tear  likely  to  affect  the  electric  field. 

Considered,  then,  as  a  limited  patent  for  a  specific  form  of  con- 
struction, we  do  not  think  the  appellee  infringes  appellant's  patent. 
Progress  in  nearly  every  field  of  mechanical  activity  is  like  the  ad- 
vance of  the  tide — ^the  last  high  mark  having  been  attained,  not  by  a 
single  thought  thrown  far  in  advance  of  the  flood,  but  by  the  column 
•of  thought  that  the  weight  of  the  flood  projects.  Where  one  in- 
ventive mind  has  run  far  out,  marking  a  distinct  field  to  be  thereafter 
-covered,  it  is  not  difficult  for  the  courts  to  set  the  stakes  that  give 
boundary  to  the  advance.  But  when  the  advance  is  an  item  only  of  a 
similar  advance  all  along  the  line — is  borrowed  almost  altogether  from 
the  advance  along  the  line — care  must  be  taken  that  the  boundaries 
given  do  not  include,  up  and  down  the  line,  every  character  of  mechan- 
ism that  may  thereafter  bring  about  similar  results.  And  to  give  to 
this  patent,  through  an  enlargement  of  the  word  "peripherally,"  the 
scope  now  urged  upon  us — a  definition  growing  out  of  what  Motsinger 
has  since  seen,  rather  than  out  of  any  thought  in  his  mind  when  the 
word  was  first  employed — would  be  to  give  to  his  patent  a  monopoly 
on  a  practice  in  mechanics  that  in  principle,  at  least,  is  as  old  as  the  day 
that  wheels  were  first  made  that  peripherally  operated  other  wheels. 
This,  of  course,  we  cannot  do.    The  decree  is 

Affirmed. 


<149  Fed.  9d9.) 

TILESTON  V.  VAUGHAN  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  12,  1906.) 

No.  1^0. 

Patents— 1  If  VENTION— Bye  -  Guards. 

The  Tlleston  patent,  No.  513,003,  for  a  flexible  ventilated  eye-guard,  la 
void  for  anticipation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
•«m  Division  of  the  Northern  District  of  Illinois. 
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Appellant  grantee  of  letters  patent  No.  513,603,  dated  January  30,  18C>4^ 
for  a  flexible,  ventilated  eye-guard,  failed  in  his  suit  against  appellees. 

The  following  portions  of  the  specification  describe  the  device: 

**My  invention  is  to  provide  a  flexible  eye-guard  that  is  v^iUlated  by  means 
employed  in  its  construction  which  allows  the  air  to  circulate  tlirough  the 
frame  or  xwrtions  thereof,  while  protecting  the  wearer  against  various  an- 
noyances, stiil,  gives  to  the  eye,  unobstructed  by  frame  material,  full  scape^ 
of  vision." 

"In  the  said  drawings  A  represents  the  outer  or  marginal  rim,  constructed 
of  longitudinal  half  round  pieces  of  material  or  other  suitable  flexible  mate- 
rial, between  which  or  to  which  the  edges  of  the  ventilated  flexible  material, 
C,  are  held,  being  riveted,  sewed  or  by  other  suitable  means  held  in  positioa. 
The  inner  rims.  A',  surrounding  the  elongated  flexible  centers  or  flexible  lenses^ 
B,  may  be  constructed  of  the  same  material  as  the  marginal  rim.  A,  or  of 
other  suitable  material  which  will  hold  the  lenses  or  centers  in  position  and 
to  the  flexible  ventilated  material,  C  The  rims  may  be  constructed  of  metal,, 
gutta  perctia,  cloth  or  any  suitable  flexible  substance,  held  together  by  rivets, 
a,  a,  a,  or  sewed,  or  by  oth^  means  fastaied  to  the  ventilated  portion  of  the 
frame. 

"The  v«itilated  portion  of  the  frame  holding  the  elongated  centers  or  lense» 
may  be  of  any  perforated  or  porous  substance  which  will  permit  the  circu- 
lation of  air  and  yet  obstruct  partially  or  entirely  the  passage  of  dust,  insects 
or  other  substances  liable  to  annoy  or  do  injury  to  the  wearer  and  I  employ 
such  material  as  tiair  cloth,  wire  gauze,  perforated  sheet  metal,  or  other  suita- 
ble flexible  material. 

"The  lenses  may  be  transparent  or  semitransparent  of  any  flexible  nature 
and  if  desired  waterproof  I  use  mica,  flexible  glass,  or  other  suitable  materiaL 
However  it  is  not  essential  at  all  times  to  employ  the  use  of  waterproof  mate- 
rial in  which  event  I  use  .reillng,  wire  gauze,  bolting  cloth  or  other  suitable 
material  for  the  centers. 

"The  centers  or  lenses  are  elongated  to  cover  beyond  the  outer  comers  of 
the  eye,  thus  enabling  the  wearer  to  obtain  full  Bcope  for  the  use  of  the  eye- 
without  necessitating  turning  the  head. 

••The  eye-guard  is  held  in  position  in  front  of  the  eyes  by  means  of  elastic 
cord  or  suitable  fastenings  attached  to  the  sides  at  b  or  by  means  of  the  ordi- 
nary spectacle  bow  with  fastening  adapted  to  apply  when  the  eye-guard  should 
be  reversed. 

••Due  allowance  must  be  made  in  construction  for  the  eye-guard  to  conform 
to  the  features  of  the  face." 

The  claims  which  are  alleged  to  be  infringed  are  these : 

"(1)  A  flexible  ventilated  eye-guard  conslsthig  of  an  outer  flexible  rim  In- 
closing a  flexible  ventilated  frame  surrounding  the  orbital  space  having  flexi- 
ble lenses  secured  thereto  In  the  manner  and  for  the  purpose  substantially  as^ 
described. 

••(2)  A  flexible  ventilated  eye-guard  consisting  of  an  outer  flexible  rim  in- 
closing a  flexible  ventilated  inner  frame  surrounding  the  orbital  space  hav- 
ing Interchangeable  flexible  lenses  secured  thereto  in  the  manner  substantially 
as  described. 

••(3)  The  combination  In  an  eye-guard  composed  of  an  outer  flexible  rim, 
A,  of  an  inner  flexible  ventilated  frame,  G,  of  the  flexible  lenses,  B,  and  the- 
fastenings  therefor  substantially  as  described." 

Among  nearly  a  score  of  prior  patents  in  the  record  are  No.  295,242,  Genese^ 
1884,  and  No.  41,209,  Everett,  1864. 

Charles  Turner  Brown,  for  appellant. 
Florence  King,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge  (after  stating  the  facts).  From  the  word- 
ing of  the  specification  and  claims  it  is  quite  evident  that  Tileston  be- 
lieved himself  entitled  to  a  monopoly  of  all  forms  of  flexible^  vcntilat- 
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ed  eye-guards,  in  which  appears  the  combination  of  a  flexible  rim,  a 
flexible,  ventilated  frame,  and  flexible  lenses. 

Genese  described  and  claimed  "a  flexible,  air-tight,  eye-guard,  con- 
sisting of  a  frame  of  flexible  material  completely  surrounding  the 
orbital  space,  and  having  plane  lenses  of  mica,  or  other  transparent 
and  flexible  substance,  and  an  elastic  marginal  body  secured  to  said 
frame." 

This  Genese  eye-guard  is  made  air-tight  because  it  is  designed  to 
guard  from  noxious  vapors  the  eyes  of  employes  in  metal  working  and 
chemical  manufactories ;  but  it  covers  the  device  of  the  patent  in  suit, 
element  for  element,  flexible  rim,  flexible  frame,  and  flexible  lenses, 
except  that  the  frame  is  made  of  solid  instead  of  perforated  or  porous 
material.  In  his  specification  Genese  states  that  his  frame  is  "made 
from  thin  plates  of  easily  flexible  material,  such  as  lead  or  copper" ;  that 
IS,  the  frame  can  be  bent  and  will  stay  bent  so  as  to  secure  a  close  con- 
tact between  the  rim  of  the  guard  and  the  face  of  the  wearer.  Appel- 
lant's counsel  seeks  to  differentiate  by  asserting  that  the  flexibility 
which  Tileston  described  and  claimed  was  the  resilience  which,  when 
the  bending  pressure  is  removed,  springs  the  material  back  to  its  orig- 
inal position.  The  contention  has  its  basis  in  the  ingenuity  of  coun- 
sel, not  in  the  patent.  Tileston's  frame  is  made  from  "hair  cloth,  wire- 
gauze,  perforated  sheet-metal,  or  other  suitable  flexible  material."  So 
the  Tileston  frame  is  obtained  by  perforating  the  flexible  sheet  metal 
of  Genese's  frame.  And  invention  cannot  be  predicated  merely  on 
making  holes  for  purposes  of  ventilation,  even  if  Everett  and  otiiers, 
as  early  as  1864,  had  not  shown  the  use  of  wire-gauze  for  the  frame 
of  eye-guards. 

The  decree  is  affirmed. 


a49  red.  1001.) 

GliARE  et  al.  v.  HARMON  S.  PALMER  HOLLOW  CONCRETB  BLDG. 

BLOCK  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    November  15,  1906.) 

No.  1,268. 

Patents— Antictpatiow— Design  fob  Bniu)iNo  Stone. 

The  Palmer  design  pat^it,  No.  86,806,  for  a  design^  for  artificial  building 
blocks,  showing  the  ui^r  portion  of  the  block  having  a  rock  face  and  the 
lower  part  smooth,  is  void  for  anticipation  and  lack  of  Invention ;  it  being 
shown  without  contradiction  that  houses  still  standing  were  built,  prior 
to  the  application  for  the  patent,  of  alternate  layers  of  rock-face  and 
smooth-face  stone,  presenting  substantially  the  same  appearance  to  the 
eye  as  a  building  of  stone  made  after  the  design  of  the  patent 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

The  decree*  appealed  from  enjoins  appellants  not  to  infringe  a  patent  be- 
longing to  appellee  and  not  to  compete  unfairly  in  trade.  The  patent  is  No. 
86,806,  Issued  on  February  16,  1904,  to  Palmer  for  an  ornamental  design  tot 
artificial  building  blocks,  and  reads  as  follows : 

•TO  All  Whom  It  May  Concern : 

"Be  It  known  that  I,  Harmon  S.  Palmer,  a  citizen  of  the  United  States,  re- 
siding at  No.  1450  Binney  street  northwest,  In  the  city  of  Washington,  District 
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of  Golumbia,  fiave  InveDted  a  new,  original,  and  ornamental  design  for  arti- 
ficial building  blocks,  as  disclosed  by  the  accompanying  drawings,  made  a  part 
of  this  specification,  of  wbicb  tbe  following  is  a  descriptlcxi. 

"Figure  1  is  a  front  view  of  tbe  block,  and  Fig.  2  is  a  side  view. 

''Having  tbus  disclosed  my  inyenUon,  wbat  I  claim,  and  desire  to  secure  by 
letters  patent  Is — 

'Tbe  ornamental  design  for  an  artificial  building-block  substantially  as 
berein  sbown.'' 


PIG.  1. 


PIG.  2." 


Tbe  alleged  unfair  competition  in  trade  consisted  in  selling  tbe  alleged  In- 
fringing building  blocks. 

Howard  G.  Cook,  for  appellants. 
Chas.  J.  Williamson,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Witnesses  for  appellants,  whose  testimony 
stands  uncontradicted  and  whose  veracity  is  unassailed,  establish  sev- 
eral instances  of  prior  use. 

In  a  house,  buUt  years  before  the  patent  was  applied  for,  layers  of 
rock-face  and  of  smooth-face  stones  were  alternated.  If  one  rock- 
face  stone  lying  upon  a  smooth-face  stone  be  taken  as  a  unit,  the  seam 
between  them  is  so  fine  that  to  the  eye  of  the  ordinary  oteerver  the 
design  is  the  same  as  if  one  stone  were  dressed  partly  rock-face  and 
partly  smooth-face.  The  smooth  part  in  this  instance  was  only  about 
one-fourth  of  the  width  of  the  rock-face,  while  the  patent  indicates 
that  the  parts  are  of  substantially  equal  width.  On  this  ground,  and 
for  the  further  reason  that  the  smooth-face  and  the  rock-face  parts 
were  not  made  in  one  piece,  it  is  contended  that  the  instance  in  question 
is  not  an  anticipation.  The  architect  testified  that  there  is  no  fixed 
rule  respecting  Uie  comparative  widths  of  the  two  layers ;  and  the  ap- 
pearance to  the  eye  would  be  the  same,  we  find,  whether  two  stones 
were  used  or  only  one  with  a  line  of  separation  marked  thereon. 
But,  if  it  were  conceded  that  this  instance  is  not  sufficient  as  an  an- 
ticipation, we  are  of  the  opinion  that  there  was  no  invention  in  taking 
as  a  design  for  one  piece  a  design  that  had  appeared  from  the  use  of 
two  pieces  in  conjunction. 

The  objections  as  to  the  relative  widths  and  as  to  the  design  not  ap- 
pearing on  one  stone  are  met  by  the  other  instances. 

Bearing  in  mind  the  familiar  rule,  we  find  no  basis  for  the  slightest 
doubt  of  the  testimony  concerning  prior  use.  The  witnesses  said  that 
the  structures  were  in  existence,  as  erected,  at  the  time  they  were 
testifying.  Owners,  architects,  workmen,  averred  that  the  structures 
were  put  up  many  years  prior  to  the  application  for  the  patent    Ap- 
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pellee  offered  no  evidence  in  contradiction,  and  was  and  is  content  to 
invoke  the  rule  of  reasonable  doubt.  The  structures  speak  for  them- 
selves on  the  question  of  design.  Their  nature  and  their  location  were 
such  that  no  pretense  can  be  made  that  they  were  erected  for  the  pur- 
poses of  this  case.  As  to  their  age,  the  pertinent  question  here  was  not 
whetfier  a  particular  building  was  erected  in  1881  or  in  1882,  for 
instance,  but  whether  the  buildings  were  in  existence  prior  to  the  al- 
leged invention  in  1904.  On  that  we  think  it  not  unfair  to  conclude 
that  the  appearance  of  the  structures  convinced  appellee  that  the  tes- 
timony as  to  age  could  not  be  disputed.  The  Barb  Wire  Patent,  143 
U.  S.  275,  12  Sup.  Ct.  443,  36  L.  Ed.  164,  Bettendorf  Patents  Com- 
pany V.  Little  Metal  Wheel  Company,  123  Fed.  433,  69  C.  C.  A.  473, 
and  other  cases  in  which  the  thing  done  can  only  be  known  as  it  is 
reconstructed,  years  afterwards,  from  the  memory  of  witnesses,  have 
no  pertinency. 

As  to  the  unfair  competition  branch  of  the  case,  there  is  no  evidence 
whatever  on  which  to  support  the  decree.  Appe!lants  simply  sold  the 
alleged  infringing  blocks  as  of  their  own  make,  with  no  attempt  and  no 
intent  to  palm  them  off  as  the  goods  of  another. 

The  decree  is  reversed,  with  the  direction  to  dismiss  the  bill  for  want 
of  equity. 

(149  Fed.  1003.) 

NATIONAL  GLASS  CO.  et  aL  v.  UNITED  STATES  GLASS  CO.  et  al. 

(Circuit  Court  of  Appeals,  Third  Circuit    January  16,  1907.) 

No.  00. 

Patents— iNFBnfOEifENT— Furnaces  fob  Rehkatino  Glasswabe. 

The  Schulze-Berge  patent,  No.  411,131,  and  the  Caldwell  patent,  No. 
442,855,  both  for  furnaces  for  reheating  or  flre-flnishing  glassware,  as 
limited  by  construction  In  prior  suits  to  the  precise  mechanism  described, 
held  not  infringed  by  a  furnace  which  does  not  have  a  laterally  projecting 
floor,  which  is  an  essential  feature  of  both. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

For  opinion  below,  see  147  Fed.  254, 

James  K.  Bakewell,  for  appellants. 

M.  A.  Christy  and  George  H.  Christy,  for  appellees. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  National 
Glass  Company  and  another  filed  a  bill  charging  the  United  States 
Glass  Company  and  another  with  infringement  of  patent  No.  411,131, 
to  Schulze-Berge,  and  No.  442,855,  to  Caldwell.  That  court,  in  an 
opinion  reported  at  147  Fed.  254,  dismissed  the  bill  for  noninfringe- 
ment.   Thereupon  this  appeal  was  entered. 

These  patents  were  before  this  court  in  the  case  of  Bryce  Bros.  v. 
National  Glass  Company.  In  an  opinion  reported  at  116  Fed.  186,  63 
C.  C.  A.  611,  the  art  is  so  fully  set  forth,  and  the  devices  illustrated  and 
so  fully  described,  that  reference  to  these  opinions  precludes  the  neces- 
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sity  of  present  description.    Referring  to  both  these  patents  it  was  in 
the  last-mentioned  case  held  by  this  court: 

'That  the  inyentiooB  are  not  of  a  pioneer  or  primary  character,  and  that 
therefore  they  mnst  he  confined  and  limited  to  the  precise  device,  as  descrihed 
in  the  specifications  and  claims  of  that  art" 

Of  the  Schulze-Berge  patent,  here  involved,  it  was  there  said: 

'The  essential  stmcturai  peculiarity,  therefore,  is  a  furnace  with  a  laterally 
projecting  fioor,  0^,  of  the  combustion  chamber,  in  which  floor  the  glory  holes 
are  placed,  so  that  a  glass  article  may  be  vertically  raised  or  lowered,  in  pre- 
senting it  to  them  and  withdrawing  it  from  them." 

And  of  the  Caldwell  patent: 

*'It  will  thus  be  seen  that  there  is  described  and  shown  a  glass  furnace  and 
combustion  chamber,  having  the  essential  characteristic  of  that  patented  in 
No.  411,131,  to  wit,  the  laterally  projecting  cover,  with  the  glory  holes  therein 
and  thus  accessible  from  below.  Both  require  a  glass-heating  furnace,  and 
both  require  that  that  furnace  should  be  so  constructed  as  to  have  a  laterally 
projecting  floor  that  would  admit  of  a  glory  hole  therein  and  be  accessible 
from  below." 

Now,  the  construction  thus  placed  on  these  patents,  which  is  now 
the  law  thereof,  the  court  below  followed  and  applied.  The  respond- 
ents' device  has  no  laterally  projecting  floor.  Lacking  this  essential 
feature  of  the  two  patents  in  question,  there  can  be  no  question  that  it 
does  not  infringe.  Moreover,  this  laterally  projecting  floor  made 
possible  the  use  of  a  revolving  table  on  which  the  glassware  was  car- 
ried through  the  furnace.  This  table  is  an  element  in  all  the^  claims 
of  the  Caldwell  patent  here  involved,  and  a  revolving  table  cannot  be 
used  in  the  respondents'  structure.  Restricting  the  claims,  as  the  court 
below  rightly  did,  to  the  limited  scope  awarded  them  by  this  court  in 
the  prior  case,  its  decree  was  a  logical  sequence. 

It  must  therefore  be  afiirmed. 


a49rred.  19e.) 

E08S  ▼.  CORNELL  STEAMBOAT  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    November  2,  1906.    Behearing 
Denied  December  81,  1906.) 

No.  82. 

Collision— Tug  with  Tow  and  Anchored  Dredob— Mutual  Faults. 

A  tug  coming  down  the  Hudson  river  at  night  with  a  long  tow  held  In 
fault  for  a  collision  between  her  tow  and  a  dredge  anchored  at  the  side 
of  the  channel  in  a  position  known  to  the  tug,  and  the  dredge  also  heI4 
in  fault  for  remaining  at  night  in  a  place  where  by  reason  of  a  bend  in 
the  river  it  was  difficult  for  vessels  with  long  tows  to  pass  her  In  safely. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  10,  Collision,  §  79.] 

Appeal  from  EHstrict  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  143  Fed.  166. 

Charles  D.  Thompson,  for  P.  Sanford  Ross. 
J.  Parker  Kirlin,  for  Cornell  Steamboat  Co., 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 
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PER  CURIAM.  These  are  cross-appeals  from  a  final  decree  of  the 
District  Court  for  the  District  of  New  Jersey  in  a  cause  civil  and  mari- 
time. 

The  libelant  was  the  owner  of  a  dredge,  and  in  his  libel  he  sought  to 
recover  damages  from  the  respondent  for  a  collision  between  the 
dredge,  which  was  anchored  in  the  Hudson  river,  and  one  or  more  of 
a  string  of  barges  in  tow  of  the  respondent's  steamboat.  The  court 
below  found  both  parties  at  fault,  and  divided  the  damages  between 
them.  In  approving  this  decision,  we  adopt  the  reasoning  of  the 
learned  judge  upon  which  it  is  founded,  as  set  forth  in  the  full  and 
satisfactory  opinion  filed  by  him  and  to  be  found  in  143  Fed.  166. 

The  decree  of  the  court  below  is  affirmed. 


aSO  Fed,  1.) 

FLICKINGER  v.  UNITED   STATES. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    Deceml)er  5,  1906.) 

No.  1,556. 

1.  Banks  and  Banking— Oftenses  by  Officbbs  of  National  Banks— Indict- 

ment FOB  Misapplioahon  of  Funds. 

In  an  Indictment  under  Rev.  St.  S  5209  [U.  S.  Comp.  St  1901,  p.  3497], 
charging  an  officer  of  a  national  bank  with  a  willful  misapplication  of  its 
funds  with  intent  to  injure  and  defraud  the  association,  it  is  not  neces- 
sary to  aver  that  the  acts  set  out  were  done  without  authority  from  the 
directors. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  6,  Banks  and  Bank- 
ing, $  973.] 

2.  Sahx— Acts  Constituting  Offense. 

The  discounting  by  the  president  of  a  national  bank  with  the  funds 
of  the  bTink  of  conmaercial  paper  known  by  him  to  be  worthless  or  fictitious, 
for  the  benefit  of  an  insolvent  corporation  of  which  he  is  an  officer,  and 
with  intent  to  injure  and  defraud  the  bank,  is  a  willful  misapplication  of 
Its  funds,  constituting  a  criminal  offense  under  Rev.  St  S  6209  [U.  S. 
Comp.  St  1901,  p.  3497.] 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  6,  Banks  and  Bank- 
ing, §  964.] 

8.  Obihinai.  Law— Verdict— Repugnancy— Several   Counts. 

Where  an  indictment  under  Rev.  St  S  5209  [U.  S.  Comp.  St  1901.  p. 
8497],  charging  an  officer  of  a  national  bank  with  willful  misapplication 
of  its  funds,  contains  counts  each  based  on  the  discounting  of  a  s^arate 
instrument,  and  another  count  based  on  the  disoounting  of  all  of  such 
instruments,  a  verdict  is  not  repugnant  and  inconsistent  because  it  finds 
the  defendant  guilty  on  the  latter  count  and  not  guilty  on  the  former. 

[Ed.  Note—For  cases  in  point  see  Cent  Dig.  vol.  14,  Crimhial  Law.  IS 
2100,  2101.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Ohio. 
T.  E.  Powell,  for  plaintiff  in  error. 
John  J.  Sullivan,  for  the  United  States. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 
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RICHARDS,  Circuit  Judge.  The  plaintiflF  in  error,  Edward  Flick- 
inger,  was  convicted  of  aiding  and  abetting  Otho  L.  Hays,  the  president 
of  the  Gallon  National  Bank,  of  Galion,  Ohio,  in  certain  violations  of 
section  5209  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  3497]. 
The  indictment  contained  52  counts,  charging  Hays  as  principal,  and 
Flickinger  as  aider  and  abettor,  with  willfully  misapplying  the  moneys, 
funds,  and  credits  of  the  bank  by  certain  methods  described,  and  with 
unlawfully  issuing  certain  certificates  of  deposit  and  bills  of  exchange 
without  authority  from  the  directors,  all  with  intent  to  injure  and  de- 
fraud the  bank.  They  were  both  convicted  on  six  counts,  Nos.  38,  40, 
41,  42,  43,  and  60,  eacn  charging  a  willful  misapplication  of  the  moneys, 
funds,  and  credits  of  the  bank,  with  intent  to  injure  and  defraud  it; 
the  first  five  by  discounting  and  passing  to  the  credit  of  the  Flickinger 
Wheel  Company,  at  that  time  insolvent,  certain  worthless,  fictitious, 
and  fraudulent  drafts,  drawn  by  the  Flickinger  Wheel  Company  on  the 
Vehicle  Wheel  Club,  and  accepted  by  the  latter,  and  the  last  by  dis- 
counting and  passing  to  the  credit  of  the  Flickinger  Wheel  Company 
certain  worthless  and  unsecured  accommodation  notes,  given  it  by  the 
Galion  Wagon  &  Gear  Company,  both  companies  being  then  wholly 
insolvent.  A  motion  for  a  new  trial  being  overruled,  tfie  defendants 
were  each  ordered  to  be  imprisoned  for  7J4  years  in  the  penitentiary 
on  each  of  the  six  counts ;  the  sentence  to  be  concurrent  and  not  cumu- 
lative. The  defendant  Hays  is  now  undergoing  the  punishment  im- 
posed by  this  sentence ;  the  defendant  Flickinger  alone  having  prose- 
cuted error. 

The  rule  is  well  established  that  where  a  judgment  of  guilty  is  based 
upon  several  counts  and  the  sentence  is  concurrent,  as  in  this  case,  the 
judgment  will  be  sustained  if  any  one  of  the  counts  supporting  it 
is  found  good.  Claassen  v.  U.  S.,  142  U.  S.  140,  12  Sup.  Ct.  169, 
35  L.  Ed.  966.  It  is  not  our  purpose,  however,  to  select  some  one  of  these 
six  counts,  and  base  out  affirmance  upon  it  alone,  for  we  think  them 
all  good.  The  court  below  overruled  a  demurrer  to  the  indictment 
and  each  count  thereof.  It  is  contended  it  erred  because  the  coimts 
under  consideration  do  not  describe  a  willful  misapplication  of  the 
funds  of  the  bank  within  the  inhibition  of  the  statute,  and,  more  par- 
ticularly, do  not  allege  that  the  defendant  Hays  did  the  acts  charged 
against  him  without  authority  from  the  directors.  The  five  counts 
charging  a  willful  misapplication  through  the  discount  of  the  Vehicle 
Wheel  Club  drafts  allege  that  the  defendant  Hays  was,  at  the  time  the 
transaction  took  place,  the  president  of  the  Galion  National  Bank, 
having  general  superintendence  of  its  affairs,  and  that  he  willfully 
misapplied  the  moneys,  funds,  and  credits  of  the  bank,  then  under  his 
control  and  custody  as  president,  with  intent  to*  convert  the  same  to  the 
use  and  benefit  of  the  Flickinger  Wheel  Company,  and  with  intent  to 
injure  and  defraud  the  bank,  by  discounting  three  drafts,  one  for  $9,000, 
one  for  $7,500,  and  one  for  $7,500,  aggregating  in  amoimt  $24,000, 
which  bear  the  acceptance  of  the  Vehicle  Wheel  Club,  by  Edward 
Flickinger,  president  (describing  them  and  giving  a  copy  of  one,  the 
others  not  being  obtainable) — 

"Which  said  drafts  were  then  and  there,  when  so  discounted,  worthless,  un- 
secured, false,  and  fictitious  drafts  and  obligations,  and  had  been  drawn  by 
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the  said  the  Flickinger  Wheel  Ck)mpany  upon  the  said  Vehicle  Club,  at  a  time 
when  the  said  Vehicle  Wheel  Club  was  not  hidebted  in  the  sum  of  ^,000,  nor 
in  any  other  smn  approximating  $24,000,  to  the  said  the  Flickinger  Wheel 
Company,  nor  was  there  any  consideration  of  any  kind  or  value  moving  from 
the  said  the  Flickinger  Wheel  Company  to  the  said  Vehicle  Wheel  Club,  nor 
to  any  other  person,  for  the  said  acceptance  of  the  said  drafts,  but  the  same 
were  false,  fraudulent,  and  unauthorized ;  the  said  acceptance  being  indorsed 
upon  said  drafts  by  the  said  B.  Flickinger,  otherwise  known  as  Bdward  Flick- 
inger, who  was  then  and  there  also  the  president  of  the  said  the  Flickinger 
Wheel  Company;  the  drawing  and  accepting  of  said  drafts  being  done,  and 
being  caused  to  be  done,  by  the  said  E.  Flickinger,  otherwise  known  as  Edward 
Flickinger,  and  the  said  Otho  L.  Hays,  president  as  aforesaid,  acting  to- 
gether, the  said  Otho  L.  Hays  being  then  and  there  the  treasurer  of  the  said 
the  Flickinger  Wheel  Company,  and  both  the  making  and  accepting  of  said 
drafts  being  but  a  sham  and  a  device  to  create  a  worthless  and  fictitious  obliga- 
tion, all  of  which  he,  the  said  Otho  L.  Hays,  president  as  aforesaid,  then  and 
there  well  knew ;  the  said  the  Flickinfrer  Wheel  Company  being  then  and  there 
wholly  insolvent,  as  he,  the  said  Otho  L.  Hays,  president  as  aforesaid,  then  and 
there  weU  knew." 

The  indictment  then  charges  that  the  drafts  were  discounted  by 
Hays  by  deducting  the  amount  of  interest  and  discount,  and  causing 
the  Flickinger  Wheel  Company  to  be  credited  on  the  books  with  the 
balance  of  $23,469.28,  which  amount  was  afterwards  withdrawn  by 
the  Flickinger  Wheel  Company  and  converted  to  its  use.  The  count 
closes  by  charging  that  Flickinger,  with  intent  to  injure  and  defraud  the 
bank,  knowingly  and  unlawfully  aided  and  abetted  Hays  in  this  mis- 
application. The  other  counts  charging  willful  misapplication  through 
the  discount  of  other  Vehicle  Wheel  Club  drafts  are  similar  in  form. 

The  fiftieth  count  charges  that  Hays,  being  then  the  president  of 
the  bank  and  having  general  superintendence  of  its  affairs,  did  willfully 
misapply  its  moneys,  funds,  and  credits,  then  under  his  control  and  cus- 
tody aspresident,  with  intent  to  convert  the  same  to  the  use  and  benefit 
of  the  Flickinger  Wheel  company,  and  with  the  further  intent  to  injure 
and  defraud  the  bank,  by  receiving  and  discounting  12  certain  notes, 
ag^eg^ting  $16,000,  which  are  set  out  in  detail — 

^Wbich  said  notes  were  then  and  there,  when  so  discounted,  worthless,  unse- 
cured notes  and  obligations,  the  said  the  Flickinger  Wheel  Company  and  the 
said  the  Gallon  Wagon  &  Gear  Ck>mpany  both  being  then  and  there  wholly  in- 
solvent and  entitled  to  no  credit  in  said  bankhig  association,  as  he,  the  said 
Otho  L.  Hays,  president  as  aforesaid,  then  and  there  well  knew." 

It  is  then  charged  that  these  notes,  aggregating  $15,000,  were  dis- 
counted, and  the  balance,  $14,419.50,  was  passed  to  the  credit  of  the 
Flickinger  Wheel  Company,  which  withdrew  the  same  from  the  bank 
and  thus  obtained  the  full  use  thereof,  no  part  of  it  ever  having  been 
paid  to  the  bank.  The  count  closes  by  charging  that  Flickinger,  with 
intent  to  injure  and  defraud  the  bank,  knowingly  and  unlawfully  aided 
and  abetted  Hays  in  this  misapplication. 

Section  5209  of  the  Revised  Statutes  provides  that: 

"Every  president  ♦  ♦  ♦  of  any  association,  who  ♦  ♦  ♦  willfully  misap- 
plies any  of  the  monejrs,  fonds  or  credits  of  the  association,  ♦  •  •  with  in- 
tent •  ♦  ♦  to  injure  or  defraud  the  association,  ♦  ♦  ♦  shall  be  guilty," 
etc 

The  statute  does  not  make  it  necessary,  in  order  to  constitute  an 
offense,  for  the  president  to  make  the  willful  misapplication  "without 
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authority  from  the  directors/*  although  there  is  that  special  provision 
with  respect  to  the  unlawful  issue  of  any  of  the  notes  of  the  associa- 
tion, or  of  any  certificates  of  deposit  or  bill  of  exchange,  etc  In  pass- 
ing upon  the  demurrer,  the  court  below  said : 

^'Objection  Is  made  that  tbere  Is  no  averment  that  Hays  discounted  this  i>a- 
per  without  the  knowledge  and  consent  of  the  board  of  directors.  I  do  not 
think  this  averment  necessary,  and  it  would  not  be  less  criminal  done  with  the 
knowledge  and  consent  of  the  board  of  directors,  if  the  defendants,  and  the 
board  of  directors  did  it  under  the  circumstances  which  the  indictment  avers 
existed  in  connection  with  the  action  of  the  defendants.  It  appears,  from  the 
averments  of  these  counts,  that  the  defendant  Hays  misapplied  money  and 
funds  of  the  bank  by  discounting  these  notes." 

We  concur  in  this  view.  The  averments  of  these  counts  show,  in 
each  instance,  a  willful  misapplication  of  the  funds  of  the  bank,  for  an 
unlawful  purpose,  with  intent  to  injure  and  defraud  the  bank.  The 
transaction  in  each  case  is  described  in  detail,  and  the  averments, 
covering  every  element  of  the  crime,  are  full  and  clear.  There  could 
be  no  proper  presumption  that  the  directors,  in  the  ordinary  course  of 
business,  would  consent  to  the  discount  by  the  president  of  worthless 
and  fictitious  paper,  with  intent  to  injure  and  defraud  the  bank,  and 
therefore  no  necessity  to  insert  in  the  indictment  an  averment  to 
negative  such  authority.  If,  under  any  circumstances,  the  authority 
of  the  directors  could  validate  such  conduct  on  the  part  of  the  presi- 
dent, then,  in  that  event,  which  we  see  no  reason  to  anticipate,  the  rule 
laid  down  by  this  court  in  the  McKnight  Case  would  apply.  It  would 
be  a  matter  of  defense.  McKnight  v.  U.  S.,  115  Fed.  972,  986,  54  C. 
C.  A.  358. 

But,  leaving  the  indictment,  it  is  argued  quite  strenuously,  first, 
that  the  verdict  of  guilty  on  the  counts  mentioned  is  not  supported  by 
the  evidence;  second,  tfiat  the  court  erred  in  its  charge  to  the  jury; 
third,  that  the  verdict  of  guilty  on  these  counts  cannot  1:^  sustained,  be- 
cause the  jury  brought  in  a  verdict  of  not  guilty  on  other  counts  cover- 
ing the  same  transactions,  so  that  the  verdict  is  repugnant  and  incon- 
sistent ;  and,  finally,  that  no  offense  was  consummated,  because  it  ap- 
pears that  when  the  amounts  obtained  by  the  discount  of  the  drafts  and 
notes  mentioned  were  passed  to  the  credit  of  the  FHckinger  Wheel 
Company,  that  company  was  overdrawn,  so  that  it  obtained  no  money 
from  the  bank,  the  only  result  being  a  change  in  the  form  of  its  obliga- 
tions to  the  bank. 

It  was  not  necessary,  in  order  to  support  the  verdict,  to  recount  the 
testimony.  The  record  is  long  and  the  transactions  many.  In  brief, 
the  Galion  National  Bank  was  organized  in  1886,  and  had  a  capital 
stock  of  $60,000.  Otho  L.  Hays  owned  over  one-third  of  its  capital 
stock,  was  its  president,  and  controlled  its  affairs.  It  closed  its  doors 
on  February  15,  1904.  An  examination  of  its  condition  showed  that 
its  total  loans  and  discounts  at  that  time  were  $412,000.  Of  this 
amount  about  $337,000  had  been  discounted  by  corporations  in  which 
Edward  FHckinger  was  the  controlling  spirit.  The  leading  company 
was  the  FHckinger  Wheel  Company,  of  Galion,  Ohio,  a  concern  en- 
gaged in  the  manufacture  and  sale  of  vehicle  wheels,  of  which  Ed- 
ward FHckinger  was  president  and  Otho  L.  Hays  (the  president  of 
the  Galion  National  Bank)  was  treasurer.    Another  was  the  GaUon 
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Wagon  &  Gear  Company  which,  prior  to  June  28,  1902,  when  its  plant 
burned  down,  had  been  engaged  in  the  manufacture  of  vehicle  bodies 
at  Galion,  Ohio.  Edward  Flickinger  was  president  of  this  company  and 
Otho  L.  Hays  its  treasurer.  There  also  figures  in  this  case  what  was 
known  as  the  Vehicle  Wheel  Club,  of  which  Edward  Flickinger  was 
president.  This  was  a  voluntary  organization,  composed  of  some  15 
or  20  manufacturers  of  vehicle  wheels,  formed  for  the  purpose  of  rege- 
lating prices  by  controlling  the  output. 

The  proof  shows  that  the  Flickinger  Wheel  Company  did  its  principal 
banking  business  with  the  Galion  National  Bank  from  1892  until  the 
failure  of  the  latter.  It  did  a  large  business  on  insufficient  capital, 
and  was  constantly  in  need  of  help  from  the  bank.  Its  account  was  fre- 
quently heavily  overdrawn.  It  not  only  discounted  bona  fide  com- 
mercial paper,  but  large  amounts  of  accommodation  paper  drawn  to 
its  order  by  the  Galion  Wagon  &  Gear  Company  and  other  corpora- 
tions. Startmg  in  1892  with  a  capital  stock  of  $60,000,  afterwards 
increased  to  $100,000,  it  ended  its  business  career  in  April,  1903,  with- 
out having  paid  a  dividend,  with  a  total  indebtedness  of  $637,775.34. 
There  was  proof  tending  to  show  that  in  the  summer  of  1903  the  Ve- 
hicle Wheel  Club  agreed  to  and  did  purchase  the  machinery  of  the 
Flickinger  Wheel  Company  for  $66,000.  There  was  no  agreement 
about  tfie  manufactured  stock  on  hand,  although  there  was  talk  by 
individual  members,  speaking  each  for  himself,  of  purchasing  this  stock 
an  whole  or  in  part.  The  drafts  covered  by  the  five  counts  mentioned 
were  prepared  by  the  cashier  of  the  bank,  acting  under  direction  of 
Hays.  The  acceptance  by  the  Vehicle  Wheel  Club  was  placed  upon 
them  by  the  use  of  a  rubber  stamp  prepared  by  the  cashier  for  that 
purpose;  a  blank  being  left  for  the  signature  of  Flickinger  as  presi- 
dent. After  the  drafts  had  been  prepared.  Hays  took  them  away  and 
brought  them  back  to  the  bank  properly  filled  out,  when  they  were 
<liscounted.  This  use  of  the  Vehicle  Wheel  Club  for  "kiting"  purposes 
was  unknown  to  its  members  and  wholly  unauthorized.  The  drafts 
were,  therefore,  fictitious  and  fraudulent,  and  their  discount  by  the 
president  of  the  bank,  with  intent  to  injure  and  defraud  the  bank, 
was  a  willful  misapplication  of  the  funds  under  his  control. 

There  was  a  general  exception  by  the  defendants  "to  the  entire 
charge  of  the  court  as  given  relative  to  the  Vehicle  Wheel  Club  drafts, 
and  each  portion  thereof."  It  would  take  many  pages  to  set  forth  all 
the  court  said  about  these  drafts.  There  is  no  need  to  do  so.  The 
claims  of  both  sides  were  fairly  presented,  and  the  decision*  of  the  ques- 
tions of  fact  involved  was  left  to  the  jury.  We  think  the  evidence  am- 
ply supports  the  conclusion  which  the  jury  must  have  reached  in  return- 
ing its  verdict  of  guilty. 

With  respect  to  the  discount  of  the  notes  aggregating  $15,000,  drawn 
by  the  Galion  Wagon  &  Gear  Company,  and  discounted  on  February 
2,  1904,  less  than  two  weeks  before  the  bank  failed,  the  testimony 
showed  that  this  was  purely  accommodation  paper.  At  that  time  there 
was  a  large  amount  of  similar  paper  outstanding  in  the  bank.  The 
Gallon  Wagon  &  Gear  Company  was  not  engaged  in  active  business, 
its  plant  having  burned  down,  and  the  proof  tended  to  show  it  was 
insolvent    Hays,  the  president  of  the  bank  and  the  treasurer  of  this 


Digitized  by  VjOOQIC 


520  79  C.  C.  A.  REPORTS. 

company,  as  well  as  of  the  Flickinger  Wheel  Company,  stated  on  his 
direct  examination  that  these  notes  were  renewals,  but  was  forced  to 
admit  later  that  they  were  not.  There  is  nothing  to  show  they  were 
given  for  any  bona  fide  indebtedness.  It  is  clear  they  were  used  simply 
to  secure  more  money  from  the  bank,  and  at  a  time  when  (as  the  jury 
might  well  have  found  from  the  evidence)  both  companies  were  wholly 
insolvent. 

The  claim  is  made  that,  when  the  proceeds  of  the  drafts  and  notes 
covered  by  these  counts  were  passed  to  the  credit  of  the  Flickinger 
Wheel  Company,  that  concern  was  overdrawn,  so  that  no  additional 
funds  were  secured  from  the  bank.  This  is  a  mistake.  On  October 
1,  1903,  when  $23,496.28,  the  proceeds  of  the  discount  of  the  Vehicle 
Wheel  Club  drafts  covered  by  count  38  was  passed  to  the  credit  of  the 
Flickinger  Wheel  Company,  that  corporation  had  a  balance  of  $12,- 
077.13  in  the  bank.  In  addition  to  the  discount  mentioned,  it  was  cred- 
ited that  day  with  deposits  amounting  to  $4,998.50,  making  a  total  in 
the  bank  of  $40,571.91.  That  day  it  checked  out  $19,644.13,  leaving 
at  the  close  of  business  to  its  credit  $20,927.78.  So  it  got  the  benefit 
that  day  of  those  discounts. 

The  other  Vehicle  Wheel  Club  drafts,  covered  by  counts  40,  41,  42, 
and  43,  along  with  two  other  Vehicle  Wheel  Club  drafts,  one  for 
$6,000  and  one  for  $6,000,  were  discounted  and  passed  to  the  credit  of 
the  Flickinger  Wheel  Company  on  December  23,  1903.  At  the  begin- 
ning of  business  on  that  day,  the  Flickinger  Wheel  Company  was  over- 
drawn $27,279.07.  The  proceeds  of  the  discount  of  these  six  drafts 
amounted  to  $32,767.24.  There  were  two  deposits  on  that  day,  one  for 
$1,000  and  one  for  $3,175.61.  The  total  deposits,  therefore,  amounted 
to  $36,942.85.  There  was  checked  out  on  that  day,  $36,014.16,  leaving 
$928.69  to  apply  on  the  overdraft  of  $27,279.07,  which  reduced  it  to 
$26,350.38.  It  IS  apparent,  therefore,  that  on  that  day  the  Flickinger 
Wheel  Company  received  the  full  benefit*  of  the  discount  of  these  drafts, 
and  the  bank  was  left  with  substantially  the  same  overdraft  as  before. 

At  the  beginning  of  business  on  February  2d,  the  date  of  the  dis- 
count of  the  Galion  Wagon  &  Gear  Company  notes,  aggregating  $15,- 
000,  the  Flickinger  Wheel  Company  was  overdrawn  $12,483.87.  The 
proceeds  of  these  notes  amounted  to  $14,419.50,  which  left  the  company 
with  a  balance  in  bank  of  $1,935.63.  Of  this  balance  it  checked  out  on 
February  2,  $780.15,  and  the  next  day  again  overdrew;  so  that,  on 
February  2d,  while  it  did  not  get  the  benefit  of  all,  it  did  of  part,  of 
the  proceeds  of  the  discount  of  these  notes. 

The  conclusion  we  reach  with  respect  to  this  contention  is  that  it  is 
not  supported  by  the  facts  of  record.  We  do  not  need  to  pass  upon 
the  question  of  law  sought  to  be  raised,  namely,  whether  the  oflFense  of 
misapplication  would  be  complete  if  the  proceeds  of  the  discounts  were 
passed  to  the  credit  of  the  company,  and  never  drawn  out ;  the  worth- 
less paper  being  merely  substituted  for  the  equally  worthless  over- 
drafts. 

The  final  claim  is  made  that  the  verdict  of  the  jury  is  repugnant  and 
inconsistent,  because  count  45,  on  which  the  jury  returned  a  verdict  of 
not  guilty,  was  based  on  the  four  drafts  covered  by  counts  40, 41,  42,  and 
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43,  along  with  two  others,  and  because  counts  51  and  52,  upon  which 
there  was  a  verdict  of  not  guilty,  covers  two  of  the  notes  set  forth  in 
count  50  on  which  there  was  a  verdict  of  guilty.  An  examination  of 
the  record  shows  that  the  forty-fifth  count  charges  a  misapplication  of 
the  proceeds  of  six  Vehicle  Wheel  Club  drafts.  These  six  drafts  were 
separately  covered  by  counts  40,  41,  42,  and  43,  upon  which  there  was  a 
verdict  of  guilty,  and  by  counts  39  and  44,  upon  which  there  was  a  ver- 
dict of  not  guilty.  The  jury  very  properly,  therefore,  found  a  verdict  of 
not  guilty  upon  the  forty-fifth  count.  The  fifty-first  and  fifty-second 
counts  being  based  on  two  of  the  twelve  notes  covered  by  count  50,  the 
jury  quite  correctly  brought  in  a  verdict  of  not  guilty  on  them,, 
since  the  verdict  of  guilty  on  count  50  covered  all  twelve  notes.  In 
doing  this  the  jury  followed  the  instructions  of  the  court  when  it  said : 

"It  will  not  be  necessary  for  you  to  return  verdicts  of  guilty  both  upon  the 
counts  based  upon  the  separate  Instruments  and  the  counts  where  all  are 
Joined  in  a  single  count" 

We  find  nothing  repugnant  or  inconsistent  in  the  verdict. 

Our  attention  is  called  in  a  general  way  to  the  refusal  of  the  court  to 
give  the  special  requests  presented  by  the  defense,  and  to  certain  por- 
tions of  the  charge  as  given.  The  requests  which  were  proper  and 
pertinent  were  either  given  as  requested  or  covered  by  tiie  general 
charge,  and  counsel  has  not  been  able,  in  our  opinion,  to  point  out 
any  portion  of  the  charge  excepted  to  at  the  time  which  was  erroneous. 

The  judgment  is  affirmed. 

NOTE. — The  following  are  the  opinion  of  Tayler,  District  Judge,  on  de- 
murrer to  the  indictment,  and  the  charge  to  the  jury : 

TAYLER,  District  Judge.  The  indictment  in  this  case  contains  52  counts. 
The  defendants  have  filed  a  demurrer  to  all  of  the  counts  of  the  indictment,  al- 
leging different  grounds,  according  to  the  character  of  each.  All  of  the  counts 
are  based  on  section  5209  of  the  Revised  Statutes  of  the  United  States  [U.  S» 
Oomp.  St  1001,  p.  3497].  The  first,  second,  and  third  counts  charge  the  de- 
fendant Hays,  president  of  the  Gallon  National  Bank,  with  unlawfully  issuing 
and  putting  forth,  as  such  officer,  a  certain  certificate  of  deposit,  without  the 
authority  of  the  board  of  directors,  with  intent  to  injure  and  defraud  the 
bank,  and  charge  the  defendant  Flickinger  with  aiding  and  abetting  Hays  in 
the  same  transaction.  Counts  82,  33,  34,  35,  and  36  are  of  the  same  character 
as  1,  2,  and  3,  except  that  bills  of  exchange,  instead  of  certificates  of  deposit, 
were  issued. 

The  claim  is  made  by  the  defendants  that  the  offense  is  not  described  suf- 
ficiently, and  that  the  averments  of  the  several  counts  do  not  constitute  a 
crime;  and  especial  stress  is  laid  upon  the  fact  that  it  nowhere  appears  in 
vhese  counts  how  any  misapplication  of  funds  occurred,  or  that  the  bank  lost 
uny  money  by  reason  thereof.  It  is  sufficient  to  say  that  the  allegations  are 
in  the  language  of  the  statute,  and  that  they  describe  the  particular  act  which 
Is  claimed  to  be  unlawful.  The  general  averment  that  it  was  done  with  in- 
tent to  injure  and  defraud  the  bank  is  sufficient  to  complete  the  criminal  act 

The  demurrer  objects  to  counts  11  to  16,  inclusive,  and  to  counts  37  to  45, 
inclusive,  which  relate  to  the  discount  of  notes  and  drafts  by  the  defendants ; 
the  notes  and  drafts  being  unsecured,  and  the  makers  and  Indorsers  of  them 
known  to  be  insolvent.  Objection  is  made  that  there  is  no  averment  that 
Hays  discounted  this  paper  without  the  knowledge  and  consent  of  the  board 
of  directors.  I  do  not  think  this  averment  necessary,  and  it  would  not  be 
lees  criminal,  done  with  the  knowledge  and  consent  of  the  board  of  directors,  if 
the  defendants  and  the  board  of  directors  did  it  under  the  circumstances  which 
the  indictment  avers  existed  in  connection  with  the  action  of  the  defoidants. 
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It  appears,  from  the  averments  of  these  counts,  that  the  defendant  Hays  mis- 
applied money  and  funds  of  the  bank  by  discounting  these  notes.  Oounts  12, 
13,  14,  15,  16,  4d,  47,  and  48  charge  misappropriation  by  the  discounting  of 
worthless  paper  and  placing  the  same  to  the  credit  of  the  Flickinger  Wheel 
Company ;  but  it  is  insisted  that,  because  there  is  no  charge  that  the  money 
was  withdrawn  from  the  bank,  the  bank  did  not  suffer,  and  no  crime  was 
committed.  It  may  be  that  such  an  act  is  not  criminal  under  section  5200, 
but  I  am  constrained  to  believe  the  contrary.  Such  seems  to  be  the  effect  of 
the  decision  of  the  court  in  Rieger  v.  United  States,  107  B'ed.  916,  47  a  G.  A.  61, 
and  reasons  additional  to  those  giv^i  by  the  court  in  that  case  occur  to  me  why 
the  criminal  act  Is  completed  when  a  note  known  to  be  worthless  is  passed  to 
the  credit  of  a  depositor.  The  fund  is  th^i  subject  to  the  order  of  the  de- 
positor, and  it  may  or  may  not  be  withdrawn ;  but,  until  by  some  act  of  re- 
pentence  on  the  part  of  the  guilty  official,  or  by  some  act  of  vigilance  on  the 
part  of  some  other  official,  the  credit  is  withdrawn,  its  amount  remains  as 
absolutely  subject  to  the  control  of  the  d^;>ositor  as  if  the  credit  was  in  all 
respects  unimpeachable. 

The  objection  to  the  remaining  counts  is  covered  by  the  objection  made  to 
some  of  the  other  counts — tliat  thare  is  no  averment  that  the  misapplication 
or  misappropriation  of  the  funds  was  done  without  the  knowledge  and  con- 
sent of  the  association  or  its  board  of  directors.  On  this  point  I  have  alr^idy 
indicated  my  opinion. 

The  demurrer  is  therefore  overruled* 

Charge  to  Jury. 

I  feel  that,  as  you  have  listened  to  the  proceedings  of  the  trial  of  this  case 
thus  far  with  the  patience  and  intelligence  which  its  importance  requires, 
you  will  proceed  now.  to  the  tinal  work  which  you  have  to  do  in  respect  to  it 
under  the  direction  of  an  enlightened  conscience  and  all  the  powers  of  mind 
which  you  possess;  and  in  so  doing  I  do  not  doubt  at  all  but  that  you  will 
arrive  at  a  conclusion  satisfactory  to  your  Judgment  and  to  your  conscience. 
There  is  no  other  tribunal  or  arbiter  that  you  are  called  upon  to  satisfy.  A 
conclusion  which  to  yourself,  honestly  and  intelligently  considering  the  whole 
case.  Is  satisfactory,  is  the  only  conclusion  and  the  b€»t  conclusion  which  the 
law  expects  Jurors  to  come  to. 

The  indictment  in  this  case,  in  52  counts,  charges  that  Otho  L.  Hays,  while 
and  as  president  of  the  Gallon  National  Bank,  of  Gallon,  Ohio,  committed  cer- 
tain offenses  against  the  law  of  the  United  States,  at  Gallon,  in  this  diYlsiob 
and  district,  between  the  9th  day  of  June,  1903,  and  the  13th  day  of  Febru- 
ary, 1904.  These  crimes,  so  charged  are  of  varied  character,  and  will  be  more 
fully  described  and  commented  upon  as  I  proceed  with  this  charge.  In  all  of 
these  counts,  the  defendant  Edward  Flickinger  Is  charged  with  aiding  and 
abetting  Otho  L.  Hays  in  the  commission  of  each  of  the  offenses  at  the  time 
and  place  stated. 

Before  proceeding  to  a  more  definite  statem^it  of  these  offenses,  and  of  the 
rules  by  which  you  are  to  be  controlled  in  a  consideration  of  the  f^urts,  it  will 
be  advantageous  to  lay  down  a  few  general  propositions  which  affect  your 
determination  of  the  questions  submitted  to  you.  You  know,  of  course,  gi«itle- 
men,  that  the  law  applicable  to  this  case,  determining  the  construction  and 
effect  to  be  put  upon  the  facts,  is  given  to  you  wholly  by  the  court  What  the 
facts  are  is  to  l>e  determined  by  you.  If  it  should  appear,  at  any  time  during 
this  charge,  that  the  court  seems  to  have  an  opinion  as  to  what  a  fact  is  or 
what  the  facts  are,  you  will  understand  that  that  apparent  conclusion  or  state 
of  mind  of  the  court  Is  not  at  all  to  weigh  with  you  in  determining  what  the 
facts  are.  In  the  federal  court,  the  court  has  a  right  to  his  opinion,  and  he 
may,  and  sometimes  does,  express  it,  on  the  facts ;  but  that  does  not  at  all  ex- 
clude, nor  must  It  interfere  with,  the  province  of  the  Jury  to  determine  for 
yourself  what  the  facts  really  are. 

As  I  have  said,  the  defendant  Otho  L.  Hays  is  charged  with  the  commission 
of  the  several  offenses,  and  the  defendant  Edward  Flickinger  is  charged  with 
aiding  and  abetting  Hays  in  their  commission.  An  "aider  and  abettor"  is  one 
who  advises,  counsels,  procures,  or  encourages  another  to  commit  a  crime, 
whether  personally  present  or  not  at  the  time  and  place  <tf  the  commission  of 
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rthe  offense ;  and  the  defendant  Flickinger  would  be  guilty  under  anj  count  of 
this  indictment  if  the  Jury  found  that  Hays  had  committed  the  offense  charged 
in  the  count  and  that  Flickinger  had  advised,  counseled,  procured,  or  encour- 
aged Hays  to  commit  the  crime.  You  will  obserre,  from  this  definition  of  aid- 
ing and  abetting,  that  the  defendant  Flickinger  could  not  be  convicted  of  aid- 
ing and  abetting  Hays,  if  Hays  himself  was  not  guilty  of  committing  the  crime 
in  the  commission  of  which  it  is  charged  that  Flicldnger  aided  and  abetted; 
and,  of  course.  It  might  be  that  Hays  was  guilty  of  conmiitting  one  of  the 
crimes  charged  in  the  indictment,  and  Flickinger  not  guilty  of  aid[hig  and  abet- 
ting him.  The  answer  to  both  of  these  questions  depends  wholly  upon  the 
testimony  in  the  case.  In  consequence  of  this  rule  of  law,  defining  the  rela- 
tions betwe^i  the  principal  and  one  who  aids  and  abets  him,  it  may  be  that 
the  language  of  my  charge  will  seem  to  be  directed*  chiefly  to  the  elements  that 
constitute  the  commission  of  the  crime  by  the  principaL  So  that  will  not  mis- 
lead you. 

In  considering  the  evidence  and  in  your  endeavor  to  arrive  at  a  conclusion 
as  to  the  guilt  or  innocence  of  the  defendants,  or  either  of  them,  you  will  con- 
stantly bear  in  mind  that  the  mere  fact  that  an  indictment  has  been  found 
against  them  is  not  accompanied  by  any  presumption  whatever  that  they  are 
guilty.  These  defendants,  like  all  defendants  in  criminal  cases,  are  presumed 
to  be  innocent  until  the  contrary  appears  by  proof  that  satisfies  the  Jury  beyond 
a  reasonable  doubt  that  they  are  guilty.  This  presumption  of  innocence,  con- 
tinuing with  the  defendants  until  removed  by  such  evidence,  is  one  of  the 
safeguards  of  our  Jurisprudence,  and  is  a  real,  and  not  a  fanciful,  right  The 
defendants  are  entitled  to  its  protection ;  and  you  will  not  permit  any  consid- 
-eration,  either  of  public  interest  or  otherwise,  to  interfere  with  its  application 
to  this  case. 

I  am  asked  by  the  defendants  to  charge,  and  I  do  charge:  The  defendants 
are  charged  in  the  indictment  with  misapplying  the  funds  of  the  Gallon  Na- 
tional Bank,  one  as  principal  and  the  other  as  aider  and  abettor,  with  intent 
to  injure  and  defraud  the  bank.  The  I  uv  presumes  the  defendants  innocent 
of  any  intent  to  defraud  or  injure  the  bank,  and  the  burden  of  proving  such 
Intent  beyond  a  reasonable  doubt  is  upon  the  government,  and  unless  it  has 
done  so  the  defendants  must  be  acquitted.  A  reasonable  doubt  is  not  a  mere 
possible  doubt  because  everything  relating  to  human  affairs,  and  depending 
upon  moral  evidence,  is  open  to  some  possible'  or  imaginary  doubt.  It  is  that 
«tate  of  the  case  which,  after  full  consideration  of  all  the  evidence,  leaves  the 
minde  of  the  Jurors  in  such  a  condition  that  they  cannot  say  they  feel  an  abid- 
ing conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge.  Every  person 
is  presumed  to  be  innocent  until  he  is  proved  guilty.  If,  upon  such  proof,  there 
is  a  reasonable  doubt  remaining,  the  defendant  is  entitled  to  the  benefit  of  it 
*by  acquittal.  It  is  not  sufficient  to  establish  a  probability,  though  a  strong 
one,  that  the  fact  charged  is  more  likely  to  be  true  than  otherwise ;  but  the 
evidence  must  establish  the  truth  of  the  fact  to  a  reasonable  and  moral  cer- 
tainty, a  certainty  that  convtaces  and  directs  the  understanding  and  satisfies 
the  reason  and  Judgment  of  those  who  are  bound  to  act  conscientiously  upon  it. 
To  put  it  briefiy  in  another  form,  If  the  evidence  produced  in  this  case  be  of 
such  a  convincing  character  that  you  would  be  unhesitatingly  governed  by  It  in 
the  more  weighty  and  important  matters  relating  to  your  own  affairs,  then  you 
may  be  said  to  have  no  reasonable  doubt  respecting  the  guilt  or  innocence  of 
the  defendants,  notwithstanding  the  uncertainty  which  attends  all  human  evi- 
dence. If,  after  an  impartial  oomparison,  consistent  with  and  pointing  to  the 
-guilt  of  the  defendants,  you  have  an  abiding  conviction  of  the  defendants'  guilt 
— such  a  conviction  as  you  would  be  willing  to  act  upon  in  the  more  weighty  and 
Important  matters  relating  to  your  own  affairs — then  I  say  to  ypu,  you  would 
liave  no  reasonable  doubt  of  their  guilt 

I  am  also  asked  by  the  defendants  to  charge,  and  I  do  charge,  as  follows: 
It  matters  not  how  clearly  the  circumstances  point  to  guilt,  still,  if  they  are 
reasonably  explainable  on  a  theory  which  excludes  guilt,  then  it  cannot  be  said 
that  the  facts  in  the  case  are  sufficient  to  satisfy  the  Jury  beyond  a  reasonable 
doubt  of  the  defendants*  guilt ;  in  other  words,  all  of  the  facts  proved  must 
be  not  only  consistent  with  and  point  to  the  guilt  of  the  defendantSi  but  the 
vtects  must  bo  inconsistent  with  their  innocence. 


Digitized  by  VjOOQIC 


524  79  C.  C.  A.  REPORTS. 

I  am  asked  by  the  defendants  to  charge,  and  I  do  charge  you,  as  follows : 
If,  after  consideration  of  the  whole  case,  any  one  of  the  jury  should  entertain 
a  reasonable  doubt  of  the  guilt  of  the  defendants,  or  eith^  of  them,  it  is  the 
duty  of  such  Juror  not  to  vote  tor  a  yerdlct  of  guilty  as  to  such  defendants^ 
or  defendant  I  give  you  that  charge,  with  this  additional  injunction :  That 
if,  after  a  consideration  of  the  whole  case,  fully,  carefully,  and  honestly  givai, 
after  comparison  with  his  fellow  jurors,  with  a  view  of  arriving  at  an  honest 
conclusion,  still  one  of  the  jury  should  entertain  a  reasonable  doubt  of  the 
guilt  of  the  defendants,  or  either  of  them,  it  would  th^i  be  the  duty  of  sudi 
juror  not  to  vote  for  a  verdict  of  guilty. 

It  is  proper  at  this  point,  and  before  we  proceed  to  a  detailed  examination 
of  the  charges,  and  of  the  evidence  offered  by  the  govemm^it  and  the  defend- 
ants, for  me  to  say  to  you  in  a  general  way  that  evidence  has  been  presented 
here  of  acts  and  declarations  of  both  Hays  and  Flickinger,  done  and  said  iik 
the  absence  of  the  other.  I  saw  to  you  that,  if  it  appears,  by  satisfactory 
proof,  that  a  design  was  formed  by  both  of  these  parties  to  co-operate,  or  to 
assist  one  another,  in  the  doing  of  any  of  the  illegal  acts  charged  in  the  in- 
dictment, then  evidence  of  any  act  done  or  declaration  made  by  one  of  the  de- 
fendants, in  furtherance  of  the  common  design  to  do  the  illegal  act,  is  compe- 
t»it  evidence  for  you  to  consider  against  the  other  defendant  And  it  would 
follow  that  any  act  or  declaration  of  cither  of  the  defendants  after  the  com- 
pletion of  the  illegal  act  and  not  in  furtherance  of  it,  would  not  be  competoit 
against  the  other  defendant  Thus,  in  this  case,  evid^ice  has  beea  introduced 
tending  to  prove  that  certain  declarations  were  made  by  the  defendant  FlidL- 
inger  a  short  time  after  the  Qalion  National  Bank  had  closed  its  doors.  If 
such  declarations  were  made,  they  cannot  be  considered  by  you  as  bearing 
upon  the  guilt  or  innocence  of  the  defendant  Hays,  since  they  were  made  after 
the  illegal  act  if  any  there  was,  was  done.  You  will  apply  this  rule  to  any 
other  acts  or  declarations  of  either  of  the  parties  to  this  indictment  which 
you  may  find  were  not  done  or  made  in  furtherance  of  the  conmion  design  to  do- 
the  illegal  act  complained  of  in  the  indictment. 

Section  6209,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  8497],  under  whidi  this  in- 
dictment  is  drawn,  provides  as  follows:  **EIvery  president  director,  cashl^. 
teller,  clerk,  or  agent  of  any  association,  who  embezzles,  abstracts  or  willfully 
misapplies  any  of  the  moneys,  funds  or  credits  of  the  association;  or  who. 
without  authority  from  the  directors,  issues  or  puts  in  circulation  any  of  the- 
notes  of  the  association ;  or  who,  without  such  authority,  issues  or  puts  forth 
any  certificate  of  deposit  draws  any  order  or  bill  of  exchange,  makes  any  ac- 
ceptance, assigns  any  note,  bond,  draft  bill  of  exchange,  mortgage  or  decree; 
or  who  makes  any  false  entry  in  any  book,  report  or  statement  of  the  associa- 
tion, with  intuit  in  either  case,  to  injure  or  defraud  the  association  or  any 
other  company,  body  politic  or  corporate,  or  any  individual  p^^on,  or  to  de- 
ceive any  officer  of  the  association,  or  any  agent  appointed  to  examine  the  af- 
fairs of  any  such  association ;  and  every  person  who  with  like  intent  aids  or 
nl>ets  any  officer,  clerk,  or  a^ent  in  any  violation  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five 
years  nor  more  than  ten."  It  will  be  noted  that  several  differ^it  kinds  of 
crimes  are  defined  by  this  section.  The  charges  made  in  this  Indictment,  we 
find  upon  examination,  naturally  classify  themselves  under  two  heads :  First 
those  which  charge  the  willful  misapplication  of  the  moneys,  funds,  and  cred- 
its of  the  Gallon  National  Bank ;  and,  second,  those  which  charge  the  Issuing 
and  putting  forth  of  a  certificate  of  deposit  and  certain  bills  of  exchange  with- 
out authority  from  the  directors.  Those  two  branches  of  the  law  are  made  the 
subject  of  this  indictment:  The  misapplication  of  funds;  and  the  issuance, 
without  authority  of  the  directors,  of  a  certificate  of  deposit  and  certah> 
drafts,  called  in  the  statutes  "bills  of  exchange." 

I  call  your  attention  to  the  fact  that  the  acts  declared  criminal  by  the 
section  which  I  read  to  you  a  moment  ago,  and  upon  which  this  indictment  Is 
based,  become  so  when  done  with  intent  to  injure  or  defraud  the  banking  as- 
sociation or  some  other  person  or  corporation.  In  this  case,  the  charge,  in  all 
the  counts  of  the  indictment  is  that  the  acts  were  done  to  injure  or  defraud 
the  Qalion  National  Bank.  In  directing  that  those  offenses,  or  the  acts  which 
constitute  them,  must  be  committed  with  intent  to  injure  or  defraud  the  bank*. 
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the  statute  does  not  mean  that  It  must  be  made  to  appear  that  the  party  ac- 
cused had  malice  or  ill  will  toward  the  association.  These  terms,  as  used  In 
the  statute,  mean  nothing  more  than  that  the  general  intent  to  injure  or  de- 
fraud always  arises,  in  contemplation  of  law,  when  one  willfully  or  intention- 
•ally  does  that  which  is  illegal  or  fraudulent,  and  which,  in  its  necessary  and 
natural  consequences,  must  injure  another ;  so  that,  while  these  offenses  of  is- 
suing and  putting  forth  a  certificate  of  deposit,  and  of  drawing  bills  of  ex- 
change, without  authority  of  the  directors,  and  of  willful  misapplication  of 
moneys,  funds  and  credits  of  the  bank,  must  be  committed  by  the  accused  with 
intent  to  injure  or  defraud  the  association,  that  intent  may  be  shown,  or  may 
■l>e  conclusively  presumed,  from  the  doing  of  wrongful,  fraudulent,  and  illegal 
^cts,  which,  in  the  necessary  results,  naturally  produce  loss  or  injury  to  the 
association. 

The  law  presumes  that  every  man  intends  the  legitimate  consequences  of  his 
^cts.  Wrongful  acts,  knowingly  or  intentionally  committed,  can  neither  be 
Justified  nor  be  excused  on  the  ground  of  innocent  Intent  The  color  of  the 
:act  done,  with  knowledge  of  its  natural  and  necessary  results,  determines  the 
complexion  of  the  intent  If,  therefore,  the  moneys,  funds,  or  credits  of  the 
Gallon  National  Bank  are  shown  to  have  been  willfully  misapplied,  as  charged 
in  the  several  counts  of  the  indictment,  by  the  defendant  Hays,  as  president 
of  the  bank,  and  if  it  be  further  shown  that  the  defendant  Flickinger  aided 
tmd  abetted  therein,  and  that  the  said  moneys,  funds,  and  credits  were  con- 
certed from  the  use  of  the  bank  to  the  use  of  the  parties  named  in  the  several 
counts  of  the  indictment  whereby,  as  a  necessary,  natural,  or  legitimate  con- 
-sequence,  the  association's  capital  is  reduced,  or  placed  beyond  the  control  of 
Its  directors,  or  its  ability  to  meet  its  engagements  or  obligations  or  c(mtinue 
Its  business  Is  lessened  or  destroyed,  the  intent  to  injure  or  defraud  the  bank 
must  be  conclusively  presumed.  Acts  Involving  such  consequences,  when 
Imowingly  and  wrongfully  committed,  establish  the  guilty  intent  to  injure  or 
defraud  mentioned  in  the  statute,  and  disclose  moral  turpitude  utterly  incon- 
sistent with  an  innocent  intent.  And  the  same  rule  of  construction  should  be 
l)y  you  applied  in  the  consideration  of  the  counts  charging  the  unlawful  is- 
suing, without  the  authority  of  the  directors,  of  the  certificate  of  deposit  and 
of  the  drafts  mentioned  In  the  indictment 

Further,  in  this  connection,  I  instruct  you,  with  reference  to  the  terms  "with 
intent  to  injure  or  defraud.'*  that  ordinarily  the  intent  with  which  a  man 
•does  a  criminal  act  Is  not  proclaimed  by  him.  Ordinarily  there  is  no  direct 
evidence  by  which  a  jury  may  be  satisfied,  from  the  declarations  of  one  charged 
ivith  crime,  as  to  what  he  intended  when  he  did  a  certain  act  The  statute 
-does  not  mean  that  it  must  be  made  to  appear  to  the  jury,  by  proof  which  con- 
vinces their  minds  beyond  a  reasonable  doubt,  that  the  defendants  had  malice 
or  111  will  toward  the  bank,  or  that  they  intended  to  wreck  it  The  intent 
to  injure  or  defraud,  contemplated  by  the  statute.  Is  not  inconsistent  with  a 
-deep  and  abiding  interest  on  the  part  of  the  accused  in  the  prosperity  of  the 
t>ank  and  a  sincere  desire  for  its  ultimate  success  and  welfare. 

The  counts  charging  misapplication  of  funds  describe  such  misapplication,  in 
•certain  forms,  as  follows :  In  counts  4,  5,  6,  7,  8,  9,  10,  and  11,  by  discounting 
certain  notes  of  the  Flickinger  T\Tieel  Company  for  the  use  and  benefit  of,  and 
crediting  the  proceeds  to,  the  wheel  company ;  the  wheel  company  and  the  in- 
dorsers  of  the  several  notes  being  then  and  there  wholly  Insolvent,  as  Hays  and 
Flickinger  then  and  there  well  knew.  In  counts  12,  13,  14,  15,  16,  17,  and  18, 
l)y  discounting  certain  notes  of  the  Decatur  Bugi?y  Company  for  the  benefit  of, 
and  crediting  the  proceeds  to,  the  Flickinger  Wheel  Company;  the  wheel  com- 
pany and  the  buggy  company  being  then  and  there  wholly  insolvent  as  Hays 
and  Flickinger  well  knew.  In  counts  46,  47,  and  48,  by  discounting  sundry 
notes  of  different  concerns  for  the  benefit  of,  and  crediting  the  proceeds  to, 
the  Flickinger  Wheel  Company;  the  wheel  company  and  the  makers  of  the 
notes  being  then  and  there  wholly  Insolvent,  as  Hays  and  Flickinger  then  and 
there  well  knew.  In  count  49,  by  discounting  for  the  benefit  of,  and  crediting 
the  proceeds  to,  the  Gallon  Wagon  &  Gear  Company,  a  draft  of  the  Gallon 
Wagon  &  Gear  Company ;  the  maker  and  acceptor  l>elng  then  and  there  wholly 
Insolvent,  as  Hays  and  Flickinger  then  and  there  well  knew.    In  counts  50,  51, 
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and  62,  bj  dlscounttng  certain  notes  of  the  Gallon  Wason  &  Gear  Company  to- 
the  FUcklnger  Wheel  Company  for  the  benefit  of,  and  crediting  tbe  proceeds 
to,  the  Fllckinger  Wheel  Company ;  both  of  said  companies  being  at  the  time 
wholly  insolvent,  as  Hays  and  Fllckinger  then  and  there  well  knew.  In 
counts  19,  20,  21,  22,  28,  24,  26,  26,  27,  28,  29,  30,  and  81  by  paying  out  of  the 
fonds  of  the  bank  to  the  Decatnr  Buggy  Company  on  the  order  of  the  Fllckinger 
Wheel  Company,  the  amounts  of  the  seyeral  checks  described  in  these  counts ; 
the  Fllckinger  Wheel  Company  not  haying,  at  the  time  the  checks  were  paid, 
any  funds  on  deposit  in  the  bank  to  its  credit,  and  the  Fllckinger  Wheel  Com- 
pany being  then  and  there  Insolyent  and  entitled  to  no  credit  from  said  banking 
association,  as  Hays  and  Fllckinger  both  then  and  there  well  knew.  In  counts 
87,  88^  30,  40,  41,  42,  48,  44,  and  46,  by  dlscounUng  and  passing  to  the  credit 
of  the  Fllckinger  Wheel  Company  the  proceeds  of  certain  drafts  therein  de- 
scribed, aggregating  some  157.000,  which  drafts  the  indictment  charges  were 
worthless,  unsecured,  false,  fictitious,  fraudulent,  and  unauthorised,  and  that 
the  Fllckinger  Wheel  Company  was  insolvent,  which  facts,  it  is  charged,  were 
known  to  the  defendants. 

It  will  thus  be  seen  that,  under  the  general  classification  of  the  charge  of 
misapplication  of  funds  of  the  bank,  several  different  forms  of  offenses  are  de- 
scribed. As  respects  all  of  these  charges  of  misapplication,  the  same  general 
rules  of  law  are  to  be  applied,  with  some  additional  rules  respecting  those 
misapplications  included  in  the  counts  charging  such  misapplication  by  the 
discounting  of  drafts  on  the  Vehicle  Wheel  Club.  We  will  therefore  first  con- 
sider the  rules  applicable  to  the  charges  of  discounting  paper  of  the  Fllckinger 
Wheel  Company,  the  Decatur  Buggy  Company,  the  Gallon  Wagon  &  Gear  Com- 
pany, the  several  notes  described  in  counts  46,  47,  and  48,  and  the  checks  of 
the  Flid£lnger  Wheel  Company  to  the  order  of  the  Decatur  Buggy  Company, 
drawn  on  the  account  of  the  Fllckinger  Wheel  Company,  and  paid  when  the 
Fllckinger  Wheel  Company  bad  no  funds  to  Its  credit,  and  when  it  \b  charged 
it  was  entitled  to  no  credit  and  was  insolvent  In  order  that  the  defendant 
Hays  may  be  found  guilty  on  any  one  of  these  counts  of  thus  applying  the 
funds  of  the  bank,  It  must  appear,  by  proof  which  satisfies  you  beyond  a  rea- 
sonable doubt,  that  at  the  time  of  the  oommlssion  of  his  several  acts  the  sev- 
eral concerns  liable  on  the  particular  paper  on  account  of  which  credit  was 
given  were  insolvent  that  Hays  knew  they  were  insolv^it  and  that  he  gave 
the  credit  and  thus  misapplied  the  funds  of  the  bank,  for  the  purpose  of  In- 
juring or  defrauding  the  bank. 

It  is  not  a  misapplication  of  the  funds  of  a  bank,  as  that  term  is  used  in  the 
law,  merely  that  one  should  give  credit  to  an  insolvent  person  or  corporation ; 
nor  is  it  a  misapplication  of  the  funds  of  a  bank  for  one  merely  to  honor  a 
check  of  a  depositor  at  a  time  when  there  are  no  funds  to  the  credit  of  the 
depositor.  In  either  case,  the  element  of  an  intent  to  injure  or  defraud  the 
bank  must  exist ;  and  that  element  does  not  exist  if  the  person  who  does  the 
act  complained  of  does  it  in  good  faith,  with  the  expectation  that  in  the  one 
case  the  note  which  was  discounted  will  be  paid,  or,  in  the  other  case,  that  the 
overdraft  of  the  depositor's  account  will  be  made  good.  It  is  wholly  a  ques- 
tion of  intent  and  of  good  faith.  It  Is  impossible  to  look  Into  the  mind  of  a 
man,  to  discover  what  intent  therein  lies,  or  what  Its  actual  state  Is.  We  can 
judjre  only  by  circumstances,  aided  by  certain  rules  of  law  which  experl«ice 
has  shown  to  be  just  and  useful :  and  It  Is  my  duty  to  say  to  you.  In  this  con- 
nection, that  what  the  intent  of  the  defendants  was  In  respect  to  these  several 
acts,  and  whether  or  not  they  in  good  faith  believed  these  concerns  and  indi- 
viduals to  be  solvent  are  questions  for  you  to  determine,  as  best  you  may, 
from  a  consideration  of  the  facts  and  surrounding  circumstances. 

On  this  question  of  intent  and  fi:ood  faith,  many  facts  produced  in  evidence 
must  be  considered :  What  did  Hays  know  about  the  business  of  the  concern? 
Involved  in  this  Indictment?  What  activity  did  he  display  in  their  business? 
What  Information  came  to  him,  growing  out  of  their  transactions  with  his 
bank?  What  significance  Is  to  be  given  to  such  letters  or  statements  as  he 
may  be  shown  to  have  written  or  made?  What  influence  on  his  conduct  had 
his  interest  in  the  bank,  as  a  large  stockholder,  on  the  one  hand?  How  great 
was  his  interest  in  these  concerns,  on  the  other?  These  are  circumstances 
which  you  should  consider  In  interpreting  all  the  evidence  In  the  case,  and  es- 
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pecially  in  respect  to  the  subject  of  bis  knowledge  and  of  bis  good  faitb.  So, 
upon  these  counts  to  which  I  have  just  referred,  you  will  consider  the  knowl- 
edge which  the  defendant  Hays  had,  and  the  knowledge  which  the  defendant 
Flickinger  had,  and  if  you  find  that  honestly  and  in  good  faith  they  believed 
these  concerns  to  be  solvent,  and  in  discounting  these  notes  and  paying  these 
diecks  had  no  hitent  to  injure  or  defraud  the  bank,  then  you  should  return  a 
verdict  of  not  guilty  with  respect  to  the  counts  to  which  I  have  referred. 

1  am  asked  by  the  defendants  to  charge,  and  I  do  charge,  what  is  perhaps 
a  mere  amplification  of  what  I  have  already  said:  The  burd^i  of  proving  that 
the  defendants  are  guilty,  under  the  counts  of  this  Indictment  charging  them 
with  allowing  an  overdraft  or  overdrafts  to  the  Flickinger  Wheel  Company, 
beyond  a  reasonable  doubt,  is  upon  the  government,  and  it  is  hicumbent  upon 
the  government,  in  order  to  prove  the  charges  of  allowing  an  overdraft  or 
overdrafts,  to  prove  beyond  a  reasonable  doubt  that  the  defendant  Hays,  as 
the  president  of  the  Qalion  National  Bank,  in  so  doing  did  not  act  in  good 
faith,  and  that  at  the  time  of  allowing  such  overdraft  or  overdrafts  he  did 
not  believe,  and  had  no  reasonable  grounds  to  believe,  that  the  money  could  be 
repaid,  and  that  he  intended  by  the  transaction  to  ii\jure  or  defraud  the  bank, 
and  that  the  defendant  Flickinger  aided  and  abetted  him  in  so  doing ;  and  in 
connection  with  these  charges  you  should  look  to  all  the  evidence  as  to  the 
condition  of  the  account  of  the  Flickinger  Wheel  Company  with  the  Gallon  Na- 
tional Bank  before  and  subsequent  to  the  time  of  allowing  these  overdrafts  in 
determining  the  good  faith  of  the  defendant  Hays.  And  the  general  princi- 
ple that  runs  through  that  charge,  thus  requested,  is  applicable  upon  all  classes 
of  offenses  charged  in  this  indictment 

V^e  come  now  to  consider  the  remaining  counts  under  the  general  charge  of 
misapplication  of  the  funds  of  the  bank,  namely,  those  counts  which  refer  to 
the  drafts  made  by  the  Flickinger  Wheel  Company  on  the  Vehicle  Wbeel  Club, 
and  accepted  by  the  Vehicle  Wheel  Club,  by  B.  Flickinger,  president  The 
charge,  in  all  of  the  counts  referring  to  these  drafts,  is  not  only  that  the 
Flickinger  Wheel  Company,  the  drawer,  was  Insolvent,  but  that  the  drafts 
themselves  were  fictitious,  unauthorized,  and  fraudulent.  The  claim  made  by 
the  government  is  that  these  drafts  were  drawn  by  the  Flickinger  Wlieel  Com- 
pany, through  the  direct  act  of  the  defendant  Flickinger,  with  the  knowledge, 
approval,  and  contrivance  of  the  defendant  Hays,  when  there  was  no  indebt- 
edness whatever,  present  or  expected,  on  the  part  of  the  Vehicle  Wheel  Club 
to  the  Flickinger  W^eel  Company ;  that  the  drafts  were  accepted'  by  B.  Flick- 
inger, as  president  of  the  Vehicle  Wheel  Club,  without  any  authority  whatever 
from  the  club,  and  without  any  basis  of  obligation  on  the  part  of  the  club ; 
that  this  was  done  in  order  to  Injure  or  defraud  the  bank — that  is,  that  these 
large  sums  of  money  were  passed  to  the  credit  of  the  Flickinger  Wheel  Com- 
pany, apparently  on  the  faith  of  the  acceptance  by  the  Vehicle  Wheel  Club  of 
the  Flickinger  Wheel  Company's  drafts. 

The  defendants  claim  that  some  conversation  had  occurred  between  Flick- 
inger and  some  of  the  members  of  the  wheel  club,  whereby  some  understanding 
had  been  arrived  at  that  some  of  the  stock  which  the  Flickinger  Wheel  Com- 
pany had  on  hand  would  be  purchased  by  these  members  of  the  Vehicle  Wlieel 
Club.  A  large  number  of  the  members  of  the  Vehicle  Wheel  Club — If  not  all 
of  them — have  testified  that  the  wheel  club  had  no  arrangement  whatever  with 
Flickinger  for  the  purchase  of  any  of  the  stock  of  the  wheel  company,  and 
had  entered  into  no  contract  and  incurred  no  obligation  to  take  It  Nor  do  I 
understand  that  either  of  the  defendants  claim  that  any  such  contract  was 
made  or  obligation  created,  but  that  the  basis  of  these  drafts  was  some  exist- 
ing or  expected  indebtedness  on  the  part  of  some  individual  member  or  mem- 
bers of  the  club,  growing  out  of  his  purchase  or  agreement  to  purchase  some 
of  the  stock  of  the  wheel  company  for  his  own  use  and  benefit  If  this  be  true, 
then  I  say  to  you  that  these  drafts,  thus  accepted  and  discounted  for  the  ben- 
efit of  the  Flickinger  Wheel  Company,  were,  in  so  far  as  they  purported  to  be 
the  paper  of  the  Vehicle  Wheel  Club,  or  paper  on  which  that  club  could  In 
any  respect  be  held  liable,  fictitious,  and  known  to  be  such  by  the  defendants ; 
and  if  the  defendant  Hays  procured  this  fictitious  paper  to  be  thus  made,  and 
discounted  It  in  the  Gallon  National  Bank  for  the  benefit  of  ttie  Flickinger 
Wheel  Company,  with  the  purpose  of  defrauding  the  bank,  then  I  say  to  you 
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that  be  would  be  gollty  of  tbe  crime  charged  hi  the  counts  hi  which  this  paper 
is  described.  This  would  be  true  if  the  defendant  Hays  had  no  reason  to  be- 
lieye  that  the  Vehicle  Wheel  Club  was  itself  responsible  for  the  amount  of 
these  drafts  and  had  authorized  the  acceptance  of  them. 

Wliether  or  not  the  discounting  of  this  paper  was  done  for  the  purpose  of 
defrauding  the  bank  depends  upon  the  evidence  in  the  case,  and  your  determi- 
nation of  its  effect  in  the  light  of  the  rules  of  law  which  I  have  already  given 
and  will  now  proceed  to  give  you.  If  this  paper  was  thus  procured  to  be  made 
in  such  form  as  to  make  it  appear  that  the  Vehicle  Wheel  Club  was  primarily 
responsible  for  its  payment,  in  order  to  deceive  the  directors  of  the  bank,  or 
«ny  other  perscm  who  liad  the  right  to  examine  its  securities,  and  if  it  was 
procured  to  be  so  made  because  the  defendant  Hays  knew,  or  had  reason  to 
know,  tliat,  if  the  facts  were  known  by  persons  having  authority  in  respect  to 
it  such  paper  would  not  be  discounted  for  the  benefit  of  the  Flickinger  Wheel 
Company,  and  injury  to  the  bank  resulted  thereform,  th^i  such  act  would  be 
a  fraud  upon  the  bank  of  such  character  as  would  make  the  defendant  Hays 
guilty  of  ttie  crime  of  misapplying  the  funds  of  the  bank.  And  if  Hays  was 
so  guilty,  and  the  defendant  Flickinger  aided  and  abetted  him  In  the  accom- 
plishment of  this  act  or  purpose,  he  (Flickinger)  would  be  guilty,  as  (diarged 
in  these  counts  of  the  indictment,  as  such  aider  and  abettor. 

Whether  or  not  such  a  purpose  to  defraud  the  bank  existed  is  to  t>e  gathered 
by  you  from  all  the  testimony.  Do  the  circumstances  surrounding  the  making 
of  these  drafts  indicate  an  honest,  or  a  dishonest,  purpose  on  the  part  of  these 
defendants?  Was  this  transaction  carried  on  in  the  way  in  which  it  was  car- 
ried on,  so  as  to  deceive  the  directors  into  the  belief,  if  they  examined  the 
drafts,  that  the  Vehicle  Wheel  Club  was  responsible  upon  them,  when,  in  fact 
It  was  not?  Is  any  significance  in  that  connection  to  t>e  attached  to  the  fact 
that  the  defendant  Hays  caused  a  rubber  stamp  to  be  made,  and  the  impres- 
sion of  it  printed  on  the  face  of  the  drafts:    "Accepted.    Vehicle  Wheel  Club. 

,  Pres.''?    What  was  the  purpose  of  this  whole  transaction,  viewed  hi 

the  light  of  the  surrounding  circumstances?  It  is  for  you  to  say.  If  it  was 
for  the  purpose  of  defrauding  the  bank,  th^  the  defendants  are  guilty  under 
these  counts  of  the  Indictment  Irrespective  of  the  circumstances  to  which  I 
have  Just  referred,  relating  to  the  alleged  fictitious  and  fraudulent  character 
of  these  drafts,  the  other  propositions  of  law  which  I  have  laid  down  in  re- 
spect to  this  general  branch  of  the  case  apply ;  that  is  to  say,  the  defendant 
Hays  would  be  guilty  of  a  misapplication  of  the  funds  of  the  bank,  growing  out 
of  the  crediting  of  the  proceeds  of  these  drafts  on  the  Vehicle  Wheel  Club  to 
the  Flickinger  Wheel  Company,  if,  at  the  time  the  proceeds  were  so  credited, 
the  Flickinger  Wheel  Company  was  Insolvent  and  Hays  knew  it  and  did  tho 
act  of  thus  crediting  the  paper  of  an  insolvent  person  with  hitent  to  defraud  the 
bank. 

I  come  now  to  the  second  general  branch  of  the  case,  namely,  to  those  counts 
of  the  indictment  wherein  It  is  charged  that  the  defendant  Hays,  with  the  de- 
fendant Fliokinffer  aiding  and  abetting  him,  Issued,  without  authority  of  the 
board  of  directors,  with  intent  to  defraud  the  bank,  first  certaUi  drafts  de- 
scribed in  counts  32,  33,  34,  35,  and  36:  and,  second,  a  certain  certificate  of  de- 
posit referred  to  in  counts  1.  2,  and  8.  It  is  not  the  contention  of  the  gov- 
ernment that  the  defendant  Hays  was  not  authorized  to  Issue  drafts  and  cei^ 
tificates  of  deposit ;  and  I  say  to  you  that  while  there  was  no  specific  author- 
ity given  by  the  board  of  directors  to  Hays  to  issue  these  obligations  of  the 
bank,  yet  he  had  authority  to  Issue  drafts  and  certificates  of  depoirit.  His  au- 
thority In  this  respect  arose  out  of  the  general  conduct  of  the  busine^  of  the 
bank ;  but  he  did  not  have  authority  to  issue  drafts  or  certificates  of  deposit 
except  in  accordance  with  the  custom  of  the  bank,  and  no  action  of  the  di- 
rectors could  authorize  him  to  issue  drafts  or  certificates  of  deposit  for  the 
purpose  of  Injuring  or  defrauding  the  bank. 

As  respects  the  drafts  referred  to  In  counts  32,  38,  34,  35,  and  86.  they  were 
issued,  four  of  them  to  the  Decatur  Buggv  Company,  and  one  to  Elwood.  who 
was  at  the  time  president  of  the  Decatur  Buggy  Company.  As  to  these,  the  de- 
fendant Hays  claims  that  they  are  exactly  similar  transactions  to  tliose  de- 
scribed In  counts  19  to  31,  Inolnslve,  and  represented  the  proceeds  of  certain 
-commercial  paper  received  by  the  Decatur  Buggj*  Company  in  the  usual  course 
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of  business,  and  by  It  sent  to  the  Fllckinger  Wheel  Company,  to  be  discounted 
in  the  Gallon  National  Bank  on  the  hidorsement  of  the  Fllckinger  Wheel  Com- 
pany for  the  benefit  of  the  Decatur  Buggy  Company;  that  in  the  cases  de- 
scribed in  counts  19  to  31,  inclusive,  to  which  1  have  already  referred,  the  pro- 
ceeds of  this  commercial  paper  were  passed  to  the  credit  of  the  Fllckinger 
Wheel  Company,  and  the  Fllckinger  Wheel  Company  thereupon  made  checks 
to  the  Decatur  Buggy  Company  for  the  amount  of  the  proceeds.  As  I  have  al- 
ready statedf'the  crime  alleged  in  counts  19  to  31,  inclusive,  Is  based  upon  the 
payment  of  these  checks  when  the  Fllckinger  Wheel  Company  did  not  have  the 
amount  of  them  to  its  credit.  As  to  the  drafts  referred  to  in  counts  32  to  36, 
inclusive,  they  likewise  represented  proceeds  of  this  commercial  paper  of  the 
Decatur  Buggy  Company,  indorsed  by  the  Fllckinger  Wheel  Company ;  but,  on 
account  of  the  absence  of  the  defendant  Fllckinger,  there  was  no  one  author- 
ized to  draw  the  checks  of  the  Fllckinger  Wheel  Company  and  therefore,  in- 
stead of  passing  the  proceeds  of  this  commercial  paper  to  the  credit  of  the 
Fllckinger  W!heel  Company,  In  three  instances  drafts  on  the  Commercial  Na- 
tional Bank  of  Cleveland,  and  In  the  otiier  instances  an  order  on  the  Gallon 
National  Bank  itself,  were  sent  directly  to  the  Decatur  Buggy  Company  by  the 
defendant  Hays,  and  in  due  course  of  business  were  paid  out  of  the  funds  of 
the  Gallon  National  Bank.  Now  I  say  to  you  that  if,  at  the  time  that  Hays 
made  these  drafts,  he  discounted  the  paper  of  the  Decatur  Buggy  Company  in 
the  belief  that  the  paper  was  good  and  would  be  paid,  then  I  say  to  you  he 
acted  in  good  faith  and  with  the  auttiorlty  of  the  board  of  directors ;  for,  un- 
der the  custom  existing  in  that  bank,  he  had  authority  to  discount  such  pa- 
per, and  to  pay  to  the  company  entitled  to  the  proceeds  the  amount  coming  to 
it,  either  by  passing  such  proceeds  to  the  credit  of  its  account,  or  by  giving  it 
drafts  on  the  bank's  correspondents. 

Counts  1,  2  and  3  refer  to  a  certificate  of  deposit  for  $10,000,  issued  under 
the  direction  of  Hays  on  the  12th  day  of  January,  1904,  to  the  defendant  Flick- 
inger.  The  first  count  charges  the  unlawful  issue,  the  second  count  charges  the 
unlawful  putting  forth,  and  the  third  count  charges  the  unlawful  issuing  and 
putting  forth,  of  this  certificate.  If  a  crime  was  conmiltted  by  either  or  both 
of  these  parties  in  respect  to  this  certificate,  under  this  indictment  only  one 
crime  was  committed.  The  three  counts  are  put  into  the  indictment  for  the 
purpose  of  charging  the  same  offense  in  several  different  ways.  If  you  should 
find,  under  the  instructions  that  I  have  given  you  and  am  about  to  give  you, 
that  the  defendants  committed  the  crime  of  unlawfully  issuhig,  or  putting  forth, 
or  both,  this  certificate  of  deposit,  you  will  have  performed  your  duty  If  you 
find  them  guilty  on  any  one  of  these  three  counts.  I  have  already  told  you 
that  the  defendant  Hays  had  general  authority  to  Issue  certificates  of  deposit ; 
that  is  to  say,  he  had  authority  to  issue  certificates  of  deposit  In  the  usual 
course  of  business,  according  to  the  custom  of  banking  as  carried  on  In  that 
bank.  But  he  did  not  have  authority  to  issue  certificates  of  deposit  In  violation 
of  ordinary  banking  methods,  with  intent  to  conceal  from  the  directors  the  fact 
that  they  were  bo  issued,  and  with  intent  to  injure  or  defraud  the  bank.  The 
defendant  Hays  elahns  that  this  certificate  of  deposit  Vas  Issued  to  the  de- 
fendant Fllckinger  on  the  faith  and  the  basis  of  a  note  for  a  like  amount  which 
the  defaidant  Fllckinger  then  and  there  gave  to  the  bank,  that  he  believed 
Fllckinger  to  be  solvent,  that  he  took  the  note  in  good  faith,  and  that  as  It 
was  a  note  drawing  6  per  cent.  Interest,  the  same  rate  which  the  certificate 
drew,  the  proceeds  of  that  note,  which  Fllckinger  was  entitled  to  have  passed 
to  his  credit,  would  be  $10,000,  and  thus  furnish  a  proper  basis  for  the  Issu- 
ance of  the  certificate  for  that  amount 

It  is  in  evidence  that  for  some  reason  this  note  was  not  entered  in  the  dis- 
count register,  that  the  certificate  of  deposit  did  not  have  the  regular  serial 
number  which  a  certificate  of  deposit  of  that  date  would  In  the  ordinary  course 
of  business  have,  and  that  the  certificate  of  deposit  was  not  entered  on  the 
books  of  the  bank,  according  to  Its  custom.  Whether  these  circumstances  are 
explained  to  your  satisfaction  is  wholly  a  question  for  you  to  determine.  The 
defendant  Insists  that  the  purpose  of  Issuing  the  certificate,  on  the  faith  of 
the  note  of  Fllckinger,  was  to  provide  funds  with  which  to  wipe  out  to  that 
extent  an  overdraft  of  the  Fllckinger  Wheel  Company,  then  existing.  The 
government  claims  that  the  failure  to  enter  the  note  on  the  discount  register 
79C.C.A.— 34 


Digitized  by  VjOOQIC 


B30  70  C.  C.  A.  REPORTS. 

of  the  bank,  and  tbe  failure  to  enter  the  certificate  of  deposit  on  the  certUlcate^ 
of  deposit  account,  were  a  mere  device  whereby  Hays  int^ided  to  conceal  from 
the  directors  of  the  bank,  or  the  bank  examiner,  or  both,  the  fact  that  sndi 
note  had  been  takoi  or  snch  certificate  issued;  that  the  certificate  was  in> 
tended  to  be  used  temporarily ;  and  that,  when  returned,  or  taken  care  of  other- 
wise than  by  the  bank  itself  with  its  own  funds,  the  Flickinger  note  and  the 
certificate  could  be  destroyed,  and  thus  all  knowledge  of  the  existence  of  the 
transaction  be  obliterated. 

The  amount  of  this  being  $10,000,  it  was  an  amount  in  excess  of  10  per  cent 
of  the  capital  stocdc  of  the  bank,  and  therefore  illegal,  but  not  criminal ;  that 
is  to  say,  the  law  forbids  the  liability  of  any  one  person  to  the  bank,  for  money 
borrowed,  in  excess  of  one-tenth  of  the  capital  stock  actually  paid  in.  Now,, 
was  this  certificate  of  deposit  issued  by  Hays  without  authority  of  the  direct- 
ors, and  with  intent  to  injure  or  defraud  ^e  bank?  Under  all  the  evidence 
bearing  on  this  branch  of  the  case,  do  you  believe  that  Hays  in  good  faith  be- 
lieved that  he  was  authorized  by  the  board  of  directors  to  issue  a  certificate 
of  deposit  for  $10,000  in  return  for  Fllckinger's  note  of  a  like  amount,  due  in 
six  months,  the  certificate  to  be  used  as  collateral  security  for  Hays'  note  in 
the  Sandusky  bank,  and  the  proceeds  to  be  credited  to  the  account  of  the 
Flickinger  Wheel  Company?  If  you  believe  that  Hays  did  so  believe  that  be 
had  authority  from  the  board  of  directors  to  Issue  such  a  certificate  of  deposit, 
th^i  he  would  not, be  guilty  of  the  ofTense  charged  in  counts  1,  2,  and  8  of  this 
Indictment  In  answering  that  question,  you  may  consider  whether  or  not  the 
defendant  Hays  then  had  any  opinion,  belief,  or  conviction  as  to  what  would 
be  the  action  of  the  board  of  directors  If  this  proposed  transaction  had  been 
called  to  their  attention,  together  with  a  knowledge  of  all  of  the  business  of 
these  concerns  of  which  Hays  had  knowledge.  If  Hays  believed  that,  if  the 
board  of  directors  was  in  possession  of  all  the  Information  which  he  possessed 
about  the  Flickinger  Wheel  Company  and  the  bank,  they  would  not  have  C(hi- 
sented  to  the  issue  of  this  certificate  of  deposit  then  I  say  to  you  that  the 
certificate  was  not  issued  with  the  authority  of  the  board  of  directors ;  and  If 
the  natural  and  necessary  consequence  of  the  act  of  issuing  It  was  to  Injure  or 
defraud  the  bank,  then  I  say  to  you  that  he  would  be  guilty  of  the  offense 
charged  In  counts  1,  2,  and  3. 

It  Is  not  absolutely  required  that  the  proof  should  show  as  to  any  particular 
count  in  the  Indictment  that  the  exact  amount  charged  in  such  count  as  hav- 
ing been  misapplied  was  In  fact  misapplied ;  but  If  all  the  other  elements  nec- 
essary to  constitute  the  offense  are  present,  proof  of  the  misapplication  of  less 
than  the  full  amount  charged  is  sufficient  It  Is  your  duty  as  jurors  to  try 
the  defendants  on  the  charges  made  against  them  in  ttie  Indictment,  and  to  de- 
termine their  guilt  or  innocence  from  the  testimony.  You  should  not  l>e  moved 
from  your  duty  by  any  sympathy,  either  for  the  defendants  or  for  their  re- 
spective families,  however  natural  it  may  be  for  you  to  feel  sympathy  for  the 
persons  most  nearly  concerned  with  the  result  of  your  verdict  Nor  should 
you,  by  any  impulse  to  perform  a  public  duty,  be  led  to  bring  in  any  verdict 
which  Is  not  fully  justified  by  the  evidence.  You  will  consider  this  case  wholly 
without  regard  to  the  consequences  of  your  verdict  You  are  here  to  determine 
this  case  according  to  the  law  and  the  evidence,  and  according  to  them  alone^ 

I  have  already  called  your  attention  to  the  fact  that  counts  1,  2,  and  3  refer 
to  the  same  transaction,  and  that,  if  you  find  the  defendants  guilty  of  the 
crime  therein  charged,  a  verdict  of  guilty  as  to  one  of  such  counts  Is  suffici^it 
So,  also,  you  will  discover,  when  you  examine  the  indictment,  that  some  of  the 
counts  duplicate  the  offense ;  that  is  to  say,  certain  notes  or  other  Instruments 
may  be  separately  the  subject  of  certain  counts,  and  later  on  all  of  the  notea 
of  a  certain  class  may  t>e  joined  in  a  single  count  of  the  indictment  It  will 
not  be  necessary  for  you  to  return  verdicts  of  guilty  both  upcm  the  counts 
based  upon  the  separate  In^ruments  and  upon  those  based  upon  the  Instru- 
ments  where  all  are  joined  in  a  single  count 

If  you  should  find  the  defendants  guilty  on  all  of  the  counts  of  the  Indict- 
ment, it  will  be  sufficient  for  you  to  return  a  verdict  that  they  are  guilty  as 
they  stand  charged  in  the  ina.vtment  If  you  find  the  defendant  Hays  only 
guilty  on  all  of  the  counts  of  the  indictment  then  you  should  find  a  general 
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Terdlct  of  guilty  against  Hays,  and  a  general  verdict  of  not  gnllly  against 
Flicklnger.  If  yon  find  them,  or  eitber  of  them,  guilty  on  some  counts,  and 
not  guilty  on  others,  you  will  so  indicate  your  finding  by  your  verdict 

As  I  have  heretofore  said,  you  cannot  find  the  defendant  Flicklnger  guilty 
on  any  count,  unless  you  shall  also  find  the  defendant  Hays  guilty  on  the  same 
count. 


MEMORANDUM  DECISIONS. 


(149  Fed.  1022.) 

ALFRED  H.  SMITH  CO.  v.  UNITED  STATF.S.  (Circuit  Court  of  Appeals, 
Second  Circuit  December  4,  1906.)  No.  79  0,956).  Appeal  from  the  Circuit 
Ck>urt  of  the  United  States  for  the  Southern  District  of  New  York.  For  de- 
cision below,  see  (C.  C.)  143  Fed.  691,  affirming  a  decision  of  the  Board  of 
United  States  General  Appraisers  (6.  A.  5,944 ;  T.  D.  26,091).  Curie,  Smith  & 
Maxwell  (W.  Wlckbam  Smith,  of  counsel),  for  Importer.  D.  Frank  Lloyd, 
Asst  U.  S.  Atty.  Before  LACOMBE,  TOWNSBND,  and  COXB,  Circuit 
Judges. 

PER  CURIAM.    Decision  affirmed. 


(149  Fed.  1022.) 

AMERICAN  NEWS  CO.  v.  UNITED  STATES.  (Circuit  Court  of  Appeals. 
Second  Circuit.  November  16,  1906.)  No.  77  (3,962).  Appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Soutiiem  District  of  New  York.  For  de- 
cision below,  see  (C.  C.)  142  Fed.  786,  affirming  a  decision  of  the  Board  of 
United  States  General  Appraisers  (6.  A.  5,952;  T.  D.  26,099).  Ck)m8tock  & 
Washburn  (Albert  H.  Washburn,  of  counsel),  for  importer.  J.  Osgood  Nichols, 
Asst.  U.  S.  Atty.    Before  WALLACE,  LACOMBE,  and  COXB,  Circuit  Judges. 

PER  CURIAM.    Decision  affirmed  in  open  court 


(149  Fed.  1022.) 

AUSTIN  BALDWIN  &  CO.  v.  UNITED  STATES.  (Circuit  Court  of  Ap- 
peals, Second  Circuit  December  20,  1906.)  No.  89  (4,013).  Appeal  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
For  decision  below,  see  (C.  C.)  144  Fed.  702,  affirming  a  decision  of  the  Board 
of  United  States  General  Appraisers  (G.  A.  6,026;  T.  D.  26,384).  Walden  & 
Webster  (Henry  J.  Webster,  of  counsel),  for  importers.  D.  Frank  Lloyd, 
Asst  U.  S.  Atty.    Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.    Decision  affirmed. 


(148  Fed.  1017.) 

AUTOMATIC  SWITCH  CO.  OF  BALTIMORE  CITY  v.  CUTLER-HAM- 
MER MFG.  CO.  (Circuit  Court  of  Appeals,  Second  Circuit  October  15,  1906.) 
No.  11&  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  For  former  opinion,  see  147  Fed.  250,  77  (X  O.  A.  176. 
Before  WALLACE,  LA(X)MBE,  and  (X)XB,  Circuit  Judges. 

PER  CURIAM.  The  motion  to  am«id  the  mandate  in  this  case  is  granted, 
and  the  mandate  will  be  recalled  and  amended,  so  as  to  authorize  the  Circuit 
Court  to  entertain  a  motion  to  permit  the  Automatic  Switch  Company,  incor- 
porated under  the  laws  of  the  state  of  New  York,  to  bring  its  original  bill 
In  the  nature  of  a  supplemental  bill,  in  order  to  reyive  the  suit  as  assignee  of 
the  original  complainant  therein. 
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(149  Fed.  1022.) 

A.  WIMPFHEIMER  &  00.  v.  UNITED  STATES.  (Circuit  CJonrt  of  Ap- 
peals, Second  Circuit  December  4,  1906.)  No.  60  (3,006).  Appeal  from  tlie 
Circuit  Court  of  the  Uuited  States  for  tiie  Soutliem  District  of  New  York. 
For  decision  below,  see  (C.  a)  142  Fed.  849,  affirming  a  decision  of  the  Board 
of  United  States  (General  Appraisers  (6.  A.  4,542 ;  T.  D.  21,569).  Curie,  Smith 
ft  Maxwell  (W.  Widcham  Smith,  of  counsel),  for  importers.  D.  Frank 
Lloyd,  Aflst  U.  B.  Atty.  Before  WALLACE,  LACOMBB.  and  TOWNSEND, 
Circuit  Judges. 

PER  CURIAM.  We  agree  with  the  conclusion  reached  by  the  Board  of  (t^i- 
eral  Appraisers  and  by  the  Circuit  Court  The  decision  of  the  Circuit  Court 
Is  therefore  affirmed. 


(149  Fed.  1022.) 

FRAME  &  CO.  y.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Second 
Circuit  December  20,  1906.)  No.  88  (4,084).  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  For  decision  be- 
low, see  (C.  C.)  143  Fed.  692,  affirming  a  decision  of  the  Board  of  United 
States  General  Appraisers  (6.  A.  6,045;  T.  D.  26,374).  Walden  &  Webster 
(Henry  J.  Wel>8ter,  of  counsel),  for  importers.  D.  Frank  Lloyd,  Asst  U.  S. 
Atty.    Before  WALLACE.  LACOMBE,  and  TOWNSEND,  Circuit  Judges. 

PER  CURIAM.    Decision  affirmed. 


(148  Fed.  lOia) 

GASTONIA  COTTON  MFG.  CO.  v.  W.  L.  WELLS  CO.  (Circuit  Court  of 
Appeals,  Fourth  Circuit  November  8,  1906.)  No.  469.  In  Error  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  North  Carolina. 
O.  F.  Mason,  A.  Burwell,  and  Edwin  T.  Cansler,  for  plalntlflf  in  error.  Murray 
F.  Smith,  J.  Hirsh,  and  C.  W.  Tillett  for  defendant  in  error.  Before  GOFF 
and  PRITCHARD,  Circuit  Judges,  and  WADDILL,  District  Judge. 

QOFF,  Circuit  Judga  This  case  was  remanded  to  this  court  by  the  Supreme 
0>urt  of  the  United  States,  with  directions  to  set  aside  the  Judgment  thereto- 
fore rendered  In  this  cause,  and  to  proceed  further  touching  the  m^its  as  ma.v 
be  consistent  with  law  and  with  the  opinion  of  said  court  198  U.  S.  177. 
25  Sup.  Ct  640,  49  L.  Ed.  1003.  For  the  proceedings  heretofore  had  hi  this 
court  concerning  this  case,  see  128  Fed.  369,  63  C.  C.  A.  111.  For  the  opinion 
of  the  court  l>elow,  see  118  Fed.  190,  in  which  the  case  is  most  fully  and  clearly 
stated.  We  consider  it  unnecessary  to  again  set  forth  the  facts  involred  lu 
this  litigation.  The  only  question  remaining  for  this  court  to  dispose  of  is 
the  action  of  the  court  below  in  directing  a  verdict  for  the  appellee.  The 
plain tiCF  in  enxnr  contends  that  said  court  erred  in  withdrawing  the  con- 
sideration of  the  case  from  the  Jury  and  directing  a  verdict  for  the  plaln- 
tlflf below.  The  Insistence  Is  that  the  evidence  more  than  reasonably  tended 
to  establish  the  plea  of  payment  and  that  the  jury  should  have  been  permitte.i 
to  pass  up<m  It  The  plalntlflf  In  error  claims  that  l>efore  the  suit  was  institut- 
ed It  paid  $50,000  of  its  indebtedness  to  defendant  In  error,  by  and  througli 
one  John  F.  Love,  the  secretary  and  treasurer  of  the  two  companies — ^tho 
Gastonia  Ck>tton  Manufacturing  Company  and  the  Avon  Mills.  Such  payment 
is  said  to  have  been  made  to  a  corporation  known  as  the  ''Loray  Mills,"  for 
stock  in  that  mill  subscril)ed  for  by  the  W.  L.  Wells  Company,  acting  by  and 
through  W.  L.  Wells.  The  transaction  referred  to  is  fully  described  by  Judge 
Boyd  in  his  opinion.  Plaintiff  in  error  claims  the  evidence  shows  that  actin;; 
through  Love,  it  under  the  direction  of  said  W.  L.  Wells,  paid  at  one  time 
$10,000  of  its  indebtedness  to  defendant  in  error,  by  applying  that  sum  on  the 
purchase  of  the  stock  so  subscribed,  and  that  at  another  time  it  applied  the 
sum  of  $40,000  for  like  purposes.  So  far  as  the  last-mentioned  sum  is  ocm- 
cerned,  there  is  no  evidence  that  It  was  so  applied  with  the  knowledge  of,  sr 
by  the  authority  of,  the  W.  L.  Wells  (Company.  In  fact  the  testimony  relating 
to  that  transaction  t^ids  to  prove  that  what  took  place  between  Love  and  W. 
L.  Wells  was  carefully  concealed  from  the  W.  L.  Wells  Company,  anit  th«e 
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Is  no  eyidence  from  which  the  ratification  of  that  company  concerning  said 
matter  can  be  inferred.  The  view  of  the  court  below  regarding  it  has  our 
approval.  The  claim  for  credit  so  far  as  the  item  of  $10,000  is  concerned  is 
quite  different;  for  the  testimony  tends  to  show  that  Love  gave  the  W.  L. 
Wells  Ck)mpany  notice  in  August,  1900,  that  $10,000  due  it  for  cotton  sold 
during  the  season  of  189^1900  had  be^i  applied  to  the  payment  of  Loray 
stock;  that  John  T.  Wells  admitted  that  such  notice  was  received  and  filed 
among  the  papers  of  the  company,  and  that  from  the  date  of  such  receipt 
until  in  August,  1901,  no  demand  was  made  by  him,  or  by  any  one  else,  for 
the  W.  L.  Wells  Company,  upon  the  defendants  below  for  said  amount ;  that 
thereafter,  In  December,  1900,  a  settlement  was  made  by  defendant  below  for 
all  ootton  shipped  it  to  that  date,  invoices  of  which  were  niUrked  paid  by  the 
W.  L.  Wells  CJompany ;  that  from  December  18,  1900,  to  January  81,  1901,  the 
W.  L.  Wells  Company  made  several  demands  upon  defendant  below  for  pay- 
ments on  account  of  cotton  shipped  in  the  months  of  November  and  December, 
1900,  without  reference  to  former  shipm^its.  Therefore,  so  far  as  tlie  item 
of  $10,000,  is  concerned,  there  was  testimony  strongly  tending  to  support  the 
contention  of  the  defendants  below,  and  it  should,  we  think,  have  been  sub- 
mitted to  the  Jury.  This  error  will  necessitate  the  reversal  of  the  judgment 
rendered,  and  the  granting  of  a  new  trial,  unless  the  defendant  in  error  will 
enter  in  the  court  below  a  remittitur  covering  the  said  claim  for  credit  of 
110,000. 

It  appears  by  the  record  that  the  court  below,  with  the  consent  of  parties, 
consolidated  this  case  with  the  case  of  the  same  plaintiff  against  the  Avon 
Mills,  for  the  purpose  of  more  conveniently  trying  the  issue  before  the  jury ; 
It  being  provided  in  the  court's  order  that  a  separate  verdict  and  judpnent 
should  be  entered  in  each  case.  It  is  further  disclosed  that,  after  the  trial 
bad  been  concluded,  it  was  stipulated  by  the  parties  that  this  writ  of  error 
should  be  prosecuted,  with  the  understanding  that  the  judgment  in  the  Avon 
Mills  Case  should  abide  the  decision  of  the  appellate  court  concerning  the  ques- 
tions raised  by  the  record  now  before  us.  We  conclude  that  this  case  shall  be 
remanded  to  the  court  below,  with  direction  to  set  aside  the  judgment  com- 
plained of,  also  the  verdict,  and  award  a  new  trial,  unless  the  defendant  in 
error  files,  within  20  days  after  the  mandate  of  this  court  shall  have  reached 
the  court  below,  a  remittitur  as  to  said  sum  of  $10,000,  apportioned  as  follows : 
$5,901.38.  to  be  credited  as  of  June  9,  1902,  on  the  judgment  rendered  in  this 
case,  and  $4,098.62,  as  of  said  date,  on  the  judgment  against  the  Avon  Mills. 
In  case  said  remittitur  is  filed,  then  the  judgment  rendered  below  will  stand 
afllrmed.  If  it  is  not  so  filed,  then  the  court  below  will  enter  an  order  setting 
aside  said  judgment  and  awarding  a  venire  facias  de  novo.  Modified  and 
affirmed. 


a48  Fed.  1019.) 

J.  A.  SCRIVEN  CO.  V.  GIRARD  CO.  (Circuit  Court  of  Appeals,  Second 
Circuit  November  19,  1906.)  No.  23.  Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  On  appeal  from  an 
order  of  the  Circuit  Court  for  the  Southern  District  of  New  York,  dated  Oc- 
tober 2,  1005,  granting  an  injunction  pendente  lite.  For  opinion  below,  see 
140  Fed.  794.  Louis  Marshall,  for  appellant  A.  von  Briesen,  for  appellee. 
Before  WALLACE,  TOWNSEND,  and  COXIj;  Circuit  Judges. 

PER  CURIAM.  Upon  full  consideration  of  the  facts  appearing  in  the  recturd 
we  are  of  the  opinion  that  the  order  of  the  Circuit  Court  should  be  amended 
80  as  to  read  as  follows:  "Ordered,  that  until  the  further  order  of  this  court 
the  said  defendant  Qirard  Company,  its  officers,  directors,  trustees,  man- 
agers, servants,  agents,  attorneys  and  workmen,  and  each  and  every  of  them, 
be,  and  they  hereby  are,  restrained  and  enjoined  from  directly  or  Indirectly 
making  use  of  the  words  'Elastic  Seam'  or  'Stretchiseam'  In  the  construc- 
tion, manufacture,  sale,  delivery,  working,  operation  or  use,  ofTerlng  for  sale, 
or  advertising  men's  drawers  with  a  longitudinal  yellow  strip  down  the 
sides,  or  down  the  sides  and  back,  of  said  drawers.  And  it  is  further  ordered, 
that  the  said  defendant  Girard  Company,  its  officers,  directors,  trustees,  man- 
agers, servants,  agents,  attorneys,  and  workmen,   and   each  and  every  of 
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them,  be,  and  they  are  hereby,  restrained  and  joined  from  oshig  said  words 
'fiUastic  Seam'  or  'Stretchlseam'  in  connection  with  men's  drawers  containing 
strips  of  elastic  material,  white,  gray,  or  other  color,  unless  accompanied  by 
a  statement  CMispicuously,  clearly,  and  unmistakably  specifying  that  such 
drawers  are  the  product  of  the  Girard  €k>mpany,  and  are  not  the  product  of 
the  Scriven  Company."    The  order,  as  so  modified,  is  affirmed. 


(149  Fed.  1023.) 

JUNG  YUEN  V.  UNITED  STATES.  (Circuit  Court  of  Appeals,  Sixth  Cir- 
cuit October  13,  1906.)  No.  1,534.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Ohio.  F.  B.  Marrin,  for  appel- 
lant    John  J.  Sulliyan,  for  the  United  States. 

PER  CURIAM.  In  this  cause  only  a  question  of  fact  is  controverted,  which 
is  whether  this  appellant  was  a  ^'laborer"  before  the  passage  of  the  acts  of 
1892  and  1893  relating  to  the  deportation  of  Chinese  persons  illegally  in  this 
country,  within  the  intent  and  meaning  of  those  acts.  Differing  from  the 
conclusion  of  the  district  Judge,  we  think  it  sufficiently  proven  that  he  was  a 
resident  of  the  United  States  before  that  time  and  was  not  thm  a  '^labor^." 
The  order  of  deportation  is  reversed,  with  directions  to  discharge  the  re- 
spondent, who  is  the  appellant  here. 


(148  Fed.  1019.) 

KESSLER  et  al.  v.  ENSLEY  LAND  CJO.  et  al.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  December  18,  1906.)  No.  1,55a  Appeal  from  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Alabama.  For  opinion 
below,  see  141  Fed.  130.  J.  A.  W.  Smith,  Wm.  A.  Gunter,  and  Thomas  M. 
Steeger,  for  appellants.  Jno.  B.  Knox  and  B.  J.  Smyer,  for  appellees.  Before 
PARDEE  and  SHELBY,  Circuit  Judges,  and  MEEK,  District  Judge. 

PER  CURIAM.  The  matters  complained  of  in  the  bill  were  intra  vires 
the  Ensley  Land  Company,  and  as  the  record  shows  that  a  majority  of  the 
directors  and  stockholders,  at  the  time  of  bringing  the  suit,  were  not  in- 
terested adversely  to  the  company,  the  right  of  the  complainants,  as  stodt- 
holders.  to  bring  and  maintain  this  suit,  is  doubtful.  If  the  complainants  can 
bring  and  maintain  the  bill,  in  prosecuting  the  same  they  can  only  assert  the 
rights  and  equities  which  the  company  itself,  if  willing  to  sue,  could  assert 
and  any  defense  good  against  the  Ensley  Land  Company  is  good  against  the 
complainants.  Four  years,  during  which  the  defendants,  the  Ensley  C(Mn- 
pany  and  others,  were  exploiting  the  lands  in  controversy,  elapsed  before  the 
suit  was  brought  and  we  fail  to  find  suffici^it  evidence  to  meet  the  charge  of 
laches.  On  the  facts  of  the  case  made  in  the  transcript,  we  concur  with  the 
learned  judge  whose  exhaustive  opinion  is  found  in  the  record.  •  The  decree 
appealed  from  is  affirmed. 


(148  Fed.  1020.) 

OLD  DOMINION  COPPER  MINING  &  SMELTING  CO.  V.  LBWISOHN  ©t 

al.  (Circuit  Court  of  Appeals,  Second  Circuit  December  4,  1906.)  No.  61 
Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern  District 
of  New  Yorlt.  On  appeal  from  a  decree  of  the  Circuit  Court  for  the  South- 
em  District  of  New  York  sustaining  a  demurrer  to  an  amended  bill  of  com- 
plaint and  dismissing  the  bill  for  want  of  equity. .  The  opinion  of  the  Circuit 
Court  sustaining  the  demurrer  to  the  original  bill  is  reported  in  136  Fed. 
015.  The  court  held  upon  the  hearing  of  the  demurrer  to  the  amended  bill 
that  there  was  no  substantial  difference  betwe^i  It  and  the  original  bill,  and 
followed  the  former  decision.  Final  decree  was  thereupcm  entered,  and  the 
complainant  appeals.  The  facts  sufficiently  appear  in  the  opinion  of  the 
Circuit  Court  sustaining  the  demurrer  to  the  original  bill  (136  Fed.  915),  and 
are  stated  in  full  in  Old  Dominion  C.  M.  &  S.  CJo.  v.  Bigelow,  188  Mass.  315, 
74  N.  B.  653,  108  Am.  St  Rep.  479.    Louis  Brandels,  for  appellant    Eugene 


Digitized  by  VjOOQIC 


MEMORANDUM  DECISIONS.  635 

Treadwell,  for  appellees.    Before  WALLACE,  TOWNSEND,  and  COXE,  Cir- 
cuit Judges. 

PER  CURIAM.  The  bill  prays  for  relief  as  follows:  First,  that  the  sale 
of  the  mining  claims  to  the  complainant  by  Leonard  Lewisohn,  the  defendants' 
testator,  and  Albert  3*  Bigelow,  a  citizen  of  Massachusetts  and  not  a  party  to 
this  action*  be  rescinded,  and  the  real  estate  reconyeyed  to  the  defendants, 
upon  receipt  by  the  complainant  of  the  consideration  paid  therefor;  second, 
that  defendants  return  to  tl^  complainant  the  consideration  paid  by  com- 
plainant for  said  property,  namely,  30,000  shares  of  its  capital  stock,  or  ac- 
count therefor;  third,  that,  if  the  court  shall  decide  that  the  complainant 
is  not  entitled  to  rescind  the  sale  of  said  real  estate  to  it,  then  and  in  that 
-event  that  the  court  ascertain  the  amoimt  of  damages  sustained  by  complain- 
ant and  direct  the  defendants,  as  executors,  to  pay  the  amount  to  com- 
plainant We  are  unable  to  perceive  how  this  relief,  or  any  part  thereof, 
can  be  granted  the  complainant  upon  the  facts  alleged  in  the  bill.  The  funda- 
mental difficulty  with  the  bill  is  that  it  fails  to  state  any  facts  showing  that 
the  complainant  was  in  any  way  injured  or  defrauded  by  the  transactions 
<x>mplained  of.  At  the  time  of  the  transfer  by  Bigelow  and  Lewisohn  to  the 
company,  Bigelow  and  Lewisohn  and  their  representatives  owned  the  entire 
issue  of  stock  of  the  corporation.  The  sale  by  them  to  the  cori)oratiQn  was 
in  effect  a  sale  by  them  to  Bigelow  and  Lewisohn.  A  corporation  can  only 
act  through  the  human  l)eings  who  compose  it  It  cannot  be  deceived  or  de- 
frauded, unless  its  stockholders  and  directors  are  deceived  or  defrauded.  The 
cori)oration  knew  all  that  Bigelow  and  Lewisohn  knew,  and  no  one  of  the 
-original  parties  to  the  transfer  was  defrauded  by  the  exchange  of  the  stock 
'Controlled  by  Bigelow  and  Lewisohn  for  the  real  estate  controlled  by  th^n. 
It  may  be  that  such  a  large  overcapitalization  as  is  alleged  in  the  bill  might 
mislead  and  deceive  careless  and  credulous  purchasers  of  the  stock ;  but  we 
.are  not  now  dealing  with  the  case  of  a  stockholder  alleging  ooncealm^it, 
fraud,  and  misrepresentation.  The  stockholders,  apparently,  have  no  com- 
plaint At  least  they  have  not  propounded  any.  Indeed,  it  is  not  easy  to  see 
how  a  purchaser,  who  paid  $25  per  share,  could  be  defrauded,  in  view  of  the 
allegation  of  the  bill  tliat  "the  shares  of  this  corporaticm  so  issued  in  payment 
for  the  property  sold  to  it  as  aforesaid  were  at  the  time  of  the  fair  market 
Talue  of  twenty-five  (25)  dollars  each,  and  continued  for  a  long  time  there- 
after to  be  of  such  or  greater  value."  It  is  enough,  howevet,  that  this  is  not 
a  stockholders'  action.  The  subscribers  for  the  20,000  shares  subsequently 
issued  were  not  deceived^  They  asked  for  no  statement,  and  received  none, 
rrhey  got  what  they  purchased,  and  are  not  complainants  here.  A  pro- 
tracted discussion  is  unnecessary,  for  the  reason  that  this  court  and  the 
Circuit  Court  of  the  Southern  District  have  decided  the  question  adversely 
to  the  complainant's  contention.  Foster  v.  Seymour  (C.  C.)  23  Fed.  05 ;  Mc- 
Cracken  v.  Robison,  57  Fed.  375,  6  C.  C.  A.  400.  To  the  same  effect  are  the 
decisions  of  the  New  York  Court  of  Appeals.  Barr  v.  N.  Y.,  L.  E.  &  W.  R. 
Oo.,  125  N.  Y.  263,  26  N.  E.  145 ;  Blum  v.  Whltnej-,  185  N.  Y.  232,  77  N.  E. 
1169.  It  is  true  that  the  Supreme  Court  of  Massachusetts  (188  Mass.  315, 
74  N.  E.  653,  108  Am.  St.  Rep.  478)  has  taken  a  different  view,  but  we  feel 
•constrained  to  adhere  to  the  prior  adjudication  of  this  circuit  The  decree 
is  affirmed,  with  costs. 


-(148  Fed.  1021.) 

REGINA  CO.  V.  NEW  CENTURY  MUSIC  BOX  CO.  (Circuit  Court  of  Ap- 
peals, Second  Circuit  November  7,  1906.)  No.  31.  Appeal  from  the  Circuit 
•Court  of  the  United  States  for  the  Southern  District  of  New  York.  On  appeal 
from  a  decree  of  the  Cirtfiit  Court  for  the  Southern  District  of  New  York 
.iidjudglng  invalid  the  complainant's  patent.  No.  500,371,  for  an  improvement 
in  music  boxes.  The  opinion  of  Judge  Ray  in  the  Circuit  Court  is  reported 
in  138  Fed.  903.  Arthur  von  Briesen,  for  appellant.  Before  LACOMBE, 
^TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  Circuit  Ourt  found  that  the  patent  was  invalid 
for  lack  of  invention,  and,  after  an  examination  of  the  record,  we  see  no  reason 
to  disturb  this  finding.    The  Important  element  of  the  combination  of  the 
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claims,  and  the  one  which  produced  a  real  advance  in  the  art,  was  the  trans- 
fer of  power  from  the  ctoter  to  the  periphery  of  the  moving  disk  by  means  of 
the  sprocket-wheel  engaging  in  the  apertures  near  tlie  outer  edge  of  the  disk ; 
but  this  was  not  new  with  the  patentees.  The  other  elements  of  the  combina- 
tion are  old,  and  tlie  combination  itself,  speaking  broadly,  is  old,  being  dif- 
ferentiated from  tlie  prior  art  by  the  introduction  of  the  liinged  rod«  with 
anti-friction  wheels  thereon,  as  a  substitute  for  tlie  devices  of  the  prior  art 
used  to  produce  similar  results*  This  may  be  an  improvement  over  the  means 
I)reviously  adopted  for  giving  uniform  pressure  to  the  disk ;  but  in  view  of  the 
prior  art,  as  disclosed  by  the  record,  and  in  view  of  the  very  obvious  use  of 
autl-friction  wheels  in  such  envivonments,  we  are  of  the  opinion  that  the 
udo])tion  of  the  hinged  rod  of  the  patent  did  not  involve  invention.  -  It  was 
the  work  of  a  mechanic  familiar  with  the  requirements  of  the  art,  and  not 
of  an  invented.    The  decree  is  affirmed. 


(148  Fed.  1021.) 

SNYDER  et  al.  v.  HOME  INS.  CO.  (Circuit  Court  of  Appeals,  Second  Cir- 
cuit. Ckrtober  18.  10(XJ.)  No.  18.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York.  Jolm  F.  Foley,  for 
appellants.    Before  WALLACE,  LApOMBE,  and  COXE,  CHrcnit  Judges. 

PER  CURIAM.    Decree  (138  Fed.  848)  affirmed  in  open  court 


(148  Fed.  1021.) 

SOUTHERN  RY.  CO.  et  al.  v.  TIFT  et  al.  (Circuit  Court  of  Appeals, 
Fifth  Circuit  December  15.  1906.)  No.  1,495.  Appeal  from  the  Circuit  C!ourt 
of  the  United  States.  Southern  District  of  G^rgla.  For  opinion  below,  see 
138  Fed.  753.  Ed  Baxter,  for  appellants.  W.  D.  Ellis  and  W.  A.  Wlmbisb, 
for  appellees.    Before  PARDEE.  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  A  majority  of  the  Judges  being  of  opinion  that  this  case 
was  correctly  ruled  and  decided  in  the  Circuit  Court,  the  decree  of  that  court 
is  affirmed. 


(148  Fed.  1022.) 

VICTOR  TALKING  MACH.  CO.  et  al.  v.  LEEDS  ft  OATLIN  CO.  SAME 
V.  TALK-O-PHONE  CO.  (Circuit  (>>urt  of  Appeals,  Second  Circuit  October 
12, 1906.)  Noa.  166,  167.  Appeals  from  the  Circuit  (>)urt  of  the  United  States 
for  tlie  Southern  District  of  New  York.  For  opinion  below,  see  146  Fed.  534. 
Louis  Hicks,  for  appellants.  Horace  Pettitt,  for  appellees.  Before  WAL- 
LACE, LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.    Orders  affirmed  in  open  court 


(148  Fed.  1022.) 

WERCKMEISTER  v.  AMERICAN  LITHOGRAPHIC  CJO.  et  al.  (Circuit 
Court  of  Appeals,  Second  Circuit  December  11,  1906)  No.  102.  Appeal 
from  the  Circuit  (>)urt  of  the  United  States  for  the  Southern  District  of  New 
York.  For  <H)inIon  below,  see  138  Fed.  1G2.  Before  WALLACE  and  LA- 
CJOMBE.  Circuit  Judges. 

PER  CURIAM.    AfElrmed  in  open  court 


End  OF  Cases  m  Vol.  70» 
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ABATEMENT  AND  REVIVAL 

Jadgment  as  bar  to  another  action,  see  "Judgment,"  S  8. 

ACCEPTANCE. 

Of  goods  sold  in  general,  see  "Sales/'  §  8. 
Of  reward,  see  "Reward." 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  S  2. 
Cause  of  death,  see  "Death,"  §  1. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCORD  AND  SATISFACTION. 

See  "Payment";  "Release." 

ACKNOWLEDGMENT. 

Of  assignment  of  patent,  see  "Patents,"  S  4. 

ACTION. 

Bar  by  former  adjudication,  see  "Judgment,"  |  8. 
Jurisdiction  of  courts,  see  "Courts." 

Actions  between  parties  in  particular  relations. 
See  "Master  and  Servant,"  I  2. 

Actions  hy  or  against  particular  classes  of  persons. 
See  "Carriers,"  §§  2.  8;  "Husband  and  Wife,"  §  1;  "United  States."  §  2. 
Trustee  In  bankruptcy,  see  "Bankruptcy,"  I  5. 

Particular  causes  or  grounds  of  action. 

See  "Collision,"  |  8 ;  "Conspiracy" ;  "Death,"  §  1 ;  **Fraud,"  S  1 ;  "Insurance," 

S  8;  "Libel  and  Slander,"  S  2;  "Negligence,"  §  1. 
Breach  of  contract,  see  "Contracts,"  §  5;  "Sales."  §  4. 
Compensation  of  agent,  see  "Principal  and  Agent,"  §  1. 
Death  caused  by  operation  of  railroad,  see  "Railroads,"  S  2. 
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Death  of  serrant,  see  "Master  and  Servant,"  S  2. 

Infringement  of  patent,  see  "Patents/*  §  5. 

Infrlngem^t  of  trade-mark  or  trade-name,  see  "Trade-Marks  and  Trade- 
Names,"  S  1. 

Loss  of  or  Injury  to  tow,  see  "Towage." 

Personal  injuries,  see  "Carriers,"  |  8 ;  "Master  and  Servant,"  S  2;  "Shipping," 
§  L 

Price  of  land,  see  "Vendor  and  Purdiaser,"  |  4. 

Recovery  of  payment,  see  "Payment,"  §  1. 

Unfair  competition  in  trade,  see  ^Trade-Marks  and  Trade-Names,"  I  1. 

Particular  foTfM  of  special  relief. 
See  "Injunction" ;  "Quieting  Title" ;  "Specific  Performance.'* 
Determination  of  adverse  claims  to  real  property,  see  "Quieting  Title," 
Determination  of  rights  to  mining  claims,  see  "Mines  andr  Minerals,"  fi  1« 
Foreclosure  of  mortgage,  see  "Mortgages,"  §  1. 
Removal  of  cloud  on  title,  see  "Quieting  Title." 

Particular  proceedings  in  actions. 
See  "Damages";  "Evidence";  "Judgment";  "Jury";  "Removal  of  Causw''; 

"Trial" 
Verdict,  see  "Trial,"  §  3. 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunctl(m" ;   "Set-OfT  and  Counterclaim." 

Proceedings  in  exercise  of  special  or  limited  furisdictions. 

Criminal  prosecutions,  see  '^Criminal  Law." 

Suits  in  admiralty,  see  "Admiralty" ;  "Collision,"  t  3;  "Salvage,"  {  3. 

Suits  in  equity,  see  "Equity." 

Review  of  proceedings. 
See  "Appeal  and  Error";  "Equity,"  |  8;  "Exceptions,  Bill  of. 

ACT  OF  BANKRUPTCY. 

See  "Bankruptcy,"  |  1. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,"  |  3. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  S  4. 

ADMIRALTY. 

See  "Collision";  "Salvage";  "Seamen";  "Shipping";  "Towage." 

I   !•    PleAdinSf  petitions,  and  niotions. 

In  a  suit  in  admiralty  to  recover  for  the  loss  of  a  tow  by  collision 
with  a  sunken  wreck  at  night,  in  which  the  tug  and  the  owner  of  the 
wreck  are  both  made  defendants,  and  charged  with  fault,  the  libelant 
is  not  precluded  from  recovering  against  the  tug  alone  because  the  libel 
charges  the  owner  of  the  wreck  with  a  fault  which,  if  proved,  would 
exonerate  the  tug,  which  charge  is  admitted  by  the  answer  of  the  tug, 
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l)ut  is  not  sustained  by  the  evidence;  the  practice  in  admiralty  being 
to  bring  all  parties  before  the  court,  and  to  determine  the  controversy 
on  the  merits  as  it  appears  from  the  proof,  regardless  of  technicalities 
of  pleading. 

—The  Volunteer,  149  Fed.  723 79  a  O.  A,  429 

ADVERSE  CLAIM. 

TDo  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

Of  mlnhig  claim,  see  "Mines  and  Minerals,'*  S  1. 

AFFIDAVITS. 

Verification  of  pleading,  see  "Equity,"  |  1. 


See  "Principal  and  Agent" 


See  "Contracts." 


AGENCY. 

AGREEMENT. 

ALIENS. 


See  "Indians." 


i    1.    Immlsratioii* 

The  alien  contract  labor  law,  as  amended  in  1903  (Act  March  3,  1903, 
82  Stat  1214,  S  4,  c.  1012  [U.  S.  CJomp.  St  Supp.  1905,  p.  277]),  does  not 
apply  to  a  man  who  entered  the  United  States  as  an  immigrant  from 
Germany  when  young  and  remained  continuously  domiciled  and  working 
in  this  coimtry  for  12  or  more  years,  although  without  becoming  natural- 
ized, and  who  then  went  temporarily  into  Canada,  where  he  had  been  for 
two  weeks  when  the  contract  alleged  to  be  in  violation  of  the  statute  was 
made. 

—United  States  v.  Aultman  Co.,  148  Fed.  1022 79  C,  C.  A.  457 

AMENDMENT. 

Of  order  of  discharge  in  bankruptcy,  see  "Bankruptcy,"  {  7. 

ANTICIPATION. 

Of  patent  see  "Patents,"  S  1. 

APPEAL  AND  ERROR. 

Bee  "Exceptions,  Bill  of." 

Review  in  particular  oivil  actiona. 

For  infrlngem^it  of  patent  see  "Patents,"  §  5. 

For  injuries  to  servant  see  "Master  and  Servant"  §  2. 

For  price  of  land,  see  "Vendor  and  Purchaser,"  §  4. 
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Review  in  special  proceedingM. 
See  "Bankruptcy,"  §  a 

Review  of  criminal  pro$eoutioH$^ 
See  "Criminal  Law,"  S  a 

i   1.    Deelsioiu  reriewable. 

Defendant  filed  a  general  demurrer  to  plaintiflTs  statement  or  declara- 
tion, which  demurrer  was  sustained  with  leave  to  the  plaintiff  *to  discon- 
tinue on  payment  of  costs,"  but  It  did  not  appear  that  there  had  ever  been 
a  discontinuance,  or  that  defendant  had  ever  entered  judgment  against 
plaintiff  prior  to  the  suing  out  of  the  writ  of  error.  Held,  that  the  ord«^ 
was  not  such  a  final  Judgment  as  would  support  the  writ 

—Morris  v.  Dunbar,  149  Fed.  406 79  C.  a  A.  226 

No  writ  of  error  will  lie  at  the  suit  of  a  plaintiff  to  review  a  Judgment 
of  nonsuit  or  dismissal  rendered  in  a  national  court  at  his  request  or  with 
his  consent  Such  a  Judgment,  however,  rendered  on  the  motion  of  the 
defendant  and  against  the  objection  and  the  protest  of  the  plaintiff  is  re- 
viewable at  the  latter's  instance. 

—Francisco  v.  Chicago  &  A.  R.  Co.,  149  Fed.  354 79  O.  C.  A.  292 

At  the  close  of  a  trial  the  defendant  moved  the  court  to  instruct  the 
Jury  to  return  a  verdict  In  its  favor,  and  its  motion  was  granted.  But  be- 
fore the  instruction  was  given  the  plaintiff  asked,  and  was  granted,  leave 
by  the  court  to  take  an  involuntary  nonsuit,  and  a  judgment  was  rendered 
accordingly.  Held,  the  nonsuit  was  entered  with  the  consent  and  at  the 
request  of  the  plaintiff,  and  no  writ  of  error  could  be  maintained  at  his 
suit  to  review  it  Describing  it  by  a  false  epithet  did  not  change  its  char- 
acter. 

—Francisco  v.  Chicago  &  A.  B.  Co.,  149  Fed.  354 79  C.  C.  A.  292 

I   2.    Presentation  and  reserratlon  in  lower  eovrt  of  pronnds  of  re-Hew. 

An  exception  to  a  charge,  in  order  to  found  a  right  to  review,  must  be 
suflioiently  distinct  and  specific  to  direct  the  attention  of  the  court  to  the 
particular  error  which  is  the  subject  of  complaint 

—Coney  Island  Co.  v.  Dennan,  149  Fed.  G87 79  O.  C.  A.  375 

A  defendant  who  contests  a  case  on  the  merits  without  objection  to 
the  evidence  offered  on  the  ground  of  a  variance,  which  might  have  been 
cured  by  an  amendment  of  the  pleadings,  cannot  assign  such  variance  as 
a  ground  for  reversal  in  an  Appellate  Court 

— Thompson-Starrett  Co.  v.  EMtzgerald,  149  Fed.  721.  .79  a  O.  A.  427 

S  3.    Parties. 

Where  two  members  of  a  firm  were  Jointly  sued  on  a  firm  debt  and 
Judgm^it  was  entered  against  both,  a  writ  of  error  could  not  be  main- 
tained by  one  of  them  alone  In  the  absence  of  summons,  severance,  or  a 
suflficlent  showing  for  nonjoinder  of  the  other. 

—Port  V.  Schloss  Bros.  &  Co.,  149  Fed.  731 79  C.  a  A.  437 

§  4.    Assignment  of  errors. 

A  Circuit  Court  of  Appeals  may  dismiss  an  appeal  where  the  appel- 
lant fails  to  comply  with  rules  11  and  24  of  the  court  (90  Fed.  cxlvi, 
dxlv,  31  C.  C.  A.  cxlvi,  clxiv)  respecting  assignments  of  error. 

— Moline  Trust  &  Savings  Bank  v.  Wylle,  149  Fed.  734 i 

79  a  O.  A.  440 
§   5.    Briefs. 

A  Circuit  Court  of  Appeals  may  dismiss  an  appeal  where  the  aiH>ellant 
fails  to  comply  with  rules  11  and  24  of  the  court  (90  Fed.  cxlvi,  clxiv, 
81  C.  C.  A.  cxlvi,  clxiv)  respecting  brief  a 

—Moline  Trust  &  Savings  Bank  v.  Wylie,  149  Fed.  734 

79  C.  O.  A.  440 
§   6.    Hearing  and  rehearing. 

The  rule  of  the  Circuit  Court  of  Appeals  which  requires  a  petition  for  re- 
hearing to  be  filed  within  30  days  after  the  filing  of  an  opinion  is  one  of 
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convenience,  and  should  not  be  enforced  where  the  point  on  which  a  re- 
hearing is  asked  is  a  reversal  of  the  authority  upon  which  the  decision  was 
based  after  the  thne  for  filing  of  the  petition  had  expired,  but  before  the 
court  had  lost  Jurisdiction  over  the  Judgment  by  the  expiration  of  the 
term. 

— Unltype  Co.  v.  Long,  149  Fed.  196 79  C.  C.  A.  154 

%  7*    Re-Fiew. 

Where,  In  an  action  on  a  note,  the  Jury  found  In  plaintiff's  favor  on  an 
Issue  as  to  alleged  misrepresentations,  plaintiffs  sustained  no  injury  by 
the  submission  of  such  issue  to  the  Jury. 

— Rocltefeller  v.  Wedge,  149  Fed.  130 79  a  O.  A.  26 

In  a  case  brought  to  the  Circuit  Court  of  Appeals,  on  appeal  from  the 
Judgment  of  the  trial  court  after  a  hearing  of  the  case  on  the  merits, 
and  not  on  exceptions  to  the  findings  of  a  master,  the  appellate  court 
was  entitled  to  review  the  case  Independent  of  the  master's  findings. 

—Merchants'  Nat.  Bank  of  Toledo,  Ohio,  v.  Cole,  149  Fed.  708 

79  C.  O.  A.  414 
-$   &    Detemiiiiation  and  disposition  of  oanso* 

Where  the  mandate  on  a  former  appeal  provided  that  appellants  were 
liable  for  a  sum  sufficient  to  "pay  all  debts  of  every  class  which  had  or 
might  be  proved  against  the  bankrupt,  and  the  expenses  of  the  trustee, 
his  fee,  and  costs,"  provided  the  aggregate  did  not  exceed  the  amount  of 
the  preference  received  by  appellants'  testator,  appellants  were  properly 
charged  with  a  reasonable  counsel  fee  to  the  trustee's  attorney. 

—Page  V.  Rogers,  149  Fed.  194 79  C.  C.  A.  153 

APPLIANCES. 

Liiability  of  employer  for  defects,  see  *'Master  and  Servant,'*  §  1. 

APPORTIONMENT. 

Of  salvage  compensation,  see  '^Salvage,"  §  2. 

ARGUMENT  OF  COUNSEL 

In  criminal  prosecutions,  see  •'Criminal  Law,"  S  4, 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  ^'Criminal  Law/'  S  5. 

ARSON. 

Incendiarism  as  defense  to  action  on  Insurance  policy,  see  "Insurance,"  §  3. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public  use,  see  "Eminent  Domain,"  S  1. 

ASSIGNMENT  OF  ERRORS. 

4S€e  "Appeal  and  Error,"  §  4 ;   "Criminal  Law,"  S  6. 
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ASSIGNMENTS. 

In  bankrnptcy,  see  "Bankruptcy,"  |  2. 
Of  patents,  see  ''Patents,"  |  4. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  ••Bankruptcy.'^ 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant,"  |  1. 


ATTENDANCE. 


Of  Juror,  8M  "Jury,"  t  L 


ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  In  criminal  prosecutions,  see  "Grim- 

inal  Law/'  §  4. 
Attorneys*  fees  as  claim  against  estate  of  bankrupt,  see  "Bankruptcy,"  S  6. 
Attorneys'  fees  In  action  by  or  against  bankrupt,  see  "Bankruptcy,"  S  5. 
Attorneys  in  fact,  see  "Principal  and  Agent" 

BAILMENT. 

See  "Banks  and  Banking."  |  1 ;   "Carriers,"  §  2. 
Distinguished  from  sale  to  bankrupt,  see  "Bankruptcy,"  S  2. 

BANKRUPTCY. 

Collateral  attack  on  adjudication  In  bankruptcy,  see  "Judgment,"  §  2. 
Mandate  on  appeal  In  action  InTolvlng  estate  of  bankrupt,  see  "Appeal  and 

Error,"  §  S. 
FriTilege  of  bankrupt  as  witness,  see  "Witnesses,"  |  1. 

§   !•    Petition,  Adjndieatioitt  warrant,  and  onstody  of  property. 

A  natural  person  may  be  adjudged  an  Involuntary  bankrupt,  altbougb 
he  is  not  "engaged  principally  In  manufacturing,  trading,  printing,  pub- 
lishing or  mercantile  pursuits."    The  quoted  clause  qualifies  "any  corpo- 
ration" only.    U.  S.  Comp.  St.  1901,  p.  3423,  §  4b,  30  Stat  547,  c.  541.  5  4b. 
— Cleage  v.  Laldley,  149  Fed.  346 79  C  C.  A.  284r 

Where  a  petition  of  creditors  to  have  a  debtor  declared  a  bankrupt 
failed  to  aver  that  the  debtor  was  not  a  wage  earner  or  a  person  engaged 
chiefly  in  farming  or  in  tilling  the  soil,  as  required  by  Bankr.  Act  July 
1,  189a  c.  541,  30  Stat  547  [U.  S.  Comp.  St  1901,  p.  3423],  as  amaided 
(section  4),  the  petition  was  demurrable  and  insufflclent  to  sustain  an 
adjudication  if  timely  objection  was  made  thereto. 

— Edelstein  v.  United  States,  149  Fed.  636 79  a  a  A.  328 

Decedent  on  March  23,  1898,  executed  a  guaranty  of  paym^it  of  all 
her  sons'  notes  to  a  bank  and  all  renewals  and  new  loans  made  by  the 
bank  to  them.  Decedent  was  a  woman  of  advanced  years,  without  special 
business  experience.  The  bank  then  extended  further  credit  to  the  sons, 
and  during  the  five  succeeding  years  they  took  care  of  their  paper 
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as  it  matured;  it  appearing  that  over  $250,000  of  their  paper  was 
discounted  by  the  bank  during  that  period.  On  September  2,  1903, 
decedent  owned  no  personal  property,  except  household  goods,  but  owned 
real  estate  of  considerable  value,  and  had  no  creditor,  except  N.,  to 
whom  she  owed  a  large  sum,  other  than  her  indebtedness  on  the  guar- 
anty, and  on  that  day  she  conyeyed  her  real  estate  to  N.  in  pasrment 
of  her  Indebtedness  to  him.  At  the  time  of  this  conveyance  none  of  the 
outstanding  notes  discounted  by  the  bank  for  her  sons,  had  matured,  and 
it  did  not  appear  that  she  had  any  knowledge  of  her  liability  on  the 
guaranty.  Held^  it  was  not  shown  that  the  conveyance  to  N.  was  made 
with  intent  to  hinder,  delay,  and  defraud  her  creditors,  or  with  intent 
to  prefer  N.  over  her  other  creditors,  so  as  to  constitute  an  act  of  bank- 
ruptcy. 

— Merchants'  Nat  Bank  of  Toledo,  Ohio,  v.  Cole,  149  Fed.  708 

79  O.  C.  A.  414 

Within  four  months  preceding  the  filing  of  a  bankruptcy  petition  H.  & 
Co.  purchased  a  stock  of  goods  for  $3,000,  paying  $100  in  cash  and  giving 
notes  for  the  remainder.  At  the  same  time  tiiey  gave  a  chattel  mortgage 
on  the  goods  so  purchased  to  secure  the  payment  of  the  notes,  which 
mortgage  covered  all  additions  to  the  stock  and  all  stocks  that  might  there- 
after be  consolidated  with  it.  Immediately  after  the  purchase  and  ex- 
ecution of  the  mortgage  H.  &  Co.  consolidated  such  stock,  which  was 
worth  the  price  agreed  to  be  paid  for  it,  with  that  which  they  had  pre- 
viously owned,  acting  in  good  faith  and  in  accordance  with  the  pre- 
vious intention  to  unite  the  two  stocks,  so  that  the  mortgage  should 
cover  both.  Heldy  that  the  execution  of  such,  mortgage  did  not  constittite 
an  act  of  bankruptcy. 

—Martin  V.  Hulen  &  Co.,  149  Fed.  982 79  a  C.  A.  492 

f  2.  Assismnent,  administration,  and  distribution  of  bankrupt's  estate 
— Assignnient  and  title,  rights,  and  reniedies  of  trustee  in  gen- 
eraL 

At  the  time  of  a  bankrupt's  adjudication,  certain  of  her  real  estate  had 
been  advertised  for  sale  under  an  order  of  the  state  court,  and  was  pur- 
chased at  the  sheriflP*s  sale  by  F.,  who  immediately  leased  the  farm  for 
$1,200  for  the  succeeding  year.  The  sheriflTs  sale  was  not  confirmed,  and 
the  land  was  finally  sold  by  the  bankrupt's  trustees.  On  the  appointment 
of  the  trustees  F.  turned  over  to  them  the  tenant's  note  for  the  year's 
rent,  and  they  ratified  the  lease,  after  which  the  tenant  paid  the  note  and 
raised  a  crop  on  the  land  of  the  value  of  $8,000.  Held,  that  the  trustees, 
after  obtaining  control  of  the  land,  properly  ratified  such  lease  as  against 
the  rights  of  the  bankrupt 

— In  re  Throckmorton,  149  Fed.  145 79  0.  C.  A.  15 

Where,  prior  to  the  institution  of  proceedings  in  bankruptcy,  the  high- 
est court  of  the  state  in  which  certain  land  belonging  to  the  bankrupt  was 
located,  had  held  that  W.  had  acquired  title  to  an  undivided  one-fifth  in- 
terest therein  on  foreclosure  of  a  lien,  for  attorney's  fees,  and  the  court 
In  such  action  had  jurisdiction  both  of  the  parties  and  subject-matter, 
such  adjudication  could  not  be  collaterally  attacked  in  the  bankruptcy 
proceedings,  and  the  trustees  In  bankruptcy  therefore  properly  recognized 
W.'s  interest  in  the  land. 

—In  re  Throckmorton,  149  Fed.  145 79  O.  O.  A.  15 

Pianos  were  shipped  to  a  corporation  dealing  in  musical  instruments, 
which  subsequently  became  a  bankrupt,  under  a  written  contract  stating 
that  they  were  furnished  on  memorandum,  also  the  price  of  each  kind, 
and  providing  that  the  bankrupt  should  **pay  for  every  piano  they  sell, 
cash."  When  pianos  were  furnished  under  the  contract,  invoices  were 
sent  containing  a  recital  that  the  shipper  sold  the  pianos  described  to  the 
bankrupt,  and  shortly  before  bankruptcy  proceedings  were  Instituted  the 
shipper  wrote  the  bankrupt,  stating  that  when  the  pianos  were  consigned, 
it  was  with  the  understanding  that  they  should  be  settled  for  as  sold 
and  paid  for  in  cash  when  sold,  that  the  shipper  insisted  on  a  settle- 
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ment,  and  that,  If  it  was  not  convenient  to  send  cash,  the  shipper  would 
accept  paper  secured  by  the  collateral,  but  "did  not  care  for  dead  stock." 
Held,  that  the  transaction  was  a  bailment,  and  not  a  sale;  and  that  tiie 
title  to  the  unsold  pianos  never  passed  to  the  bankrupt 

—In  re  Smith  ft  Nixon  Piano  Co^  149  Fed.  Ill 79  a  a  A.  53 

A  deposit  of  securities  with  a  stockbroker  by  a  customer  as  margin,  and 
as  security  against  losses  in  stock  transactions,  under  an  agreement  which 
does  not  contemplate  a  sale  or  disposition  of  such  securities  by  the  broker 
except  in  the  event  of  losses,  constitutes  a  pledge,  and  does  not  create  the 
relation  of  debtor  and  creditor,  and  where  the  securities  have  not  been 
sold  by  the  broker  to  meet  marginal  requirements  prior  to  his  bankrupt- 
cy, they  may  be  recovered  by  the  pledgor  from  the  bankrupt's  trustee. 
—In  re  Jacob  Berry  &  Co.,  149  Fed.  176 79  G.  G.  A.  124 

f  8.    — ^  Pref ereaoes  and  traasf  era  hj  baaknipt,  and  attsobmemta  and 
•tker  liaaa. 

A  duly  recorded  chattel  mortgage  on  after-acquired  property  under  the 
law  of  Ohio  is  valid  as  between  the  parties,  and  becomes  a  valid  lien  as 
of  its  date  as  against  the  mortgagor's  general  creditors  when  the  property 
is  taken  into  possession  by  the  mortgagee.  Hence  such  taking  possession 
within  four  months  prior  to  the  mortgagor's  bankruptcy  does  not  create 
a  lien  nor  operate  as  a  preferential  transfer  within  Bankr.  Act  1898,  § 
60a,  c.  541,  80  Stat  562  [U.  S.  Comp.  St  1901,  p.  8445],  as  amended  in 
1008  (32  Stat  799,  c.  487  [U.  S.  Comp.  St  Supp.  1905,  p.  689]). 

—Basher  v.  Zollinger,  149  Fed.  54 79  C.  C.  A.  76 

Under  the  law  of  Ohio  relating  to  chattel  mortgages,  which  governs  as 
to  their  validity  and  the  rights  of  the  mortgagee  in  bankruptcy  proceed- 
ings in  that  state,  a  duly  recorded  mortgage  given  by  a  manufacturing 
corporation  to  secure  bonds,  which  covers  its  stock  in  trade  and  provides 
that  it  may  retain  possession  and  sell  any  of  the  property  in  the  usual 
course  of  its  business  and  use  the  proceeds  until  default,  \b  valid  as  be- 
tween the  parties,  and  when  the  mortgagee  takes  possession,  either  with 
the  mortgagor's  consent  or  under  authority  contained  in  the  mortgage,  his 
title  becomes  complete  as  against  general  creditors  of  the  mortgagor ;  and 
where  such  a  mortgage  was  given  more  than  four  mouths  prior  to  the 
bankruptcy  of  the  mortgagor  the  taking  of  possession  by  the  mortgagee 
within  such  four  months  with  the  consent  of  the  mortgagor  and  as  au- 
thorized by  the  terms  of  the  mortgage,  although  with  knowledge  of  the 
mortgagor's  insolvency,  does  not  constitute  a  transfer  or  preference  under 
Bankr.  Act  1898,  §  60a,  c  541,  80  Stat  562  [U.  S.  Comp.  St  1901,  p.  3445], 
as  amended  in  1903  (32  Stat  799,  c.  487  [U.  S.  Comp.  St  Supp.  1905,  p. 
689]),  since  the  lien  so  perfected  by  the  taking  of  possession  relates  back 
to  the  date  of  the  mortgage. 

—Fisher  v.  Zollinger,  149  Fed.  54 79  a  C.  A.  76 

The  failure  to  record  a  chattel  mortgage  under  the  provisions  of  Rev. 
St  Tex.  1895,  art  8328,  which,  under  the  state  decisions,  does  not  af- 
fect its  validity  as  between  the  parties  or  as  against  general  creditors, 
does  not  render  it  invalid  as  against  the  trustee  in  bankruptcy  of  the 
mortgagor  by  virtue  of  Bankr.  Act  July  1,  1898,  c  541,  S  67a,  30  Stat* 
564  [U.  S.  Comp.  St  1901,  p.  3449]. 

— B.  Eppstein  &  Co.  v.  Wilson,  149  Fed.  197 79  C.  a  A.  155 

Proof  that  one  had  property  of  the  value  of  only  about  $50  and  that  he 
owed  more  than  $25,000  in  July,  and  that  he  paid  no  part  of  this  indebt- 
edness during  the  succeeding  four  months,  is  sufficient  evidence  that  be 
was  Insolvent  in  the  following  October  and  December.  A  condition  of  in- 
solvency is  presumed  to  continue  as  long  as  such  conditions  usually  con- 
tinue under  similar  circumstances. 

— Cleage  v.  Laldley,  149  Fed.  346 79  C  a  A.  284 

Before  the  filing  of  an  Involuntary  petition,  claimant  instituted  suit 
in  a  state  court  to  recover  specific  personal  property  alleged  to  have 
been   purchased   by   the   bankrupt   by  fraudulent   representations,   and 
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obtained  a  writ  of  sequestration  under  which  the  property  was  seized. 
Bankruptcy  proceedings  were  then  instituted,  and  the  trustee,  by  leave 
of  the  state  court,  intervened  and  unsuccessfully  defended  the  suit,  in 
which  claimant  recovered  judgment  for  the  return  of  the  property.  Held, 
that  the  state  court's  jurisdiction  was  not  lost  or  In  any  way  affected 
by  the  filing  of  the  banlcruptcy  petition,  or  by  the  subsequent  adjudica- 
tion that  the  buyer  was  a  bankrupt,  and  that,  so  far  as  the  property  or 
Its  proceeds  were  concerned,  the  judgment  was  conclusive  on  the 
trustee  as  a  person  acquiring  an  interest  pendente  lite,  though  he  was  not 
a  necessary  party. 

— Linstroth  Wagon  Co.  v.  Ballew,  149  Fed.  960 79  a  0.  A.  470 

f  4.    —  Admiiiistratioii  of  estate. 

When  certain  of  the  bankrupt's  real  estate  was  offered  for  sale,  she  of- 
fered to  bid  $10,500,  but,  being  unable  to  deposit  $1,000  earnest  money  or 
pay  the  amount  of  her  bid,  the  auctioneer  did  not  receive  or  cry  her  bid, 
and  finally  sold  the  property  to  another  for  $10,354.  Held,  that  such  sale 
was  properly  confirmed  nearly  a  month  thereafter;  the  bankrupt  having 
taken  no  steps  in  the  meantime  to  make  good  her  bid. 

—In  re  Throckmorton,  149  Fed.  145 79  C.  C.  A.  15 

Where  land  in  which  a  bankrupt  owned  an  undivided  four-fifths  inter- 
est was  appraised  at  $6,000,  and  the  bankrupt's  Interest  was  sold  for 
$4,600,  the  price  was  not  so  inadequate  as  to  entitle  the  bankrupt  to  have 
the  sale  set  aside. 

—In  re  Throdtmorton,  149  Fed.  145 79  C.  C.  A.  15 

i  6*    — ^  Aotions  hj  or  against  trustee. 

Prior  to  a  bankrupt's  adjudication,  she  had  contracted  to  exchange  cer- 
tain land  free  from  incumbrances  for  40  city  lots.  When  the  bankruptcy 
adjudication  was  made,  the  bankrupt's  land  was  incumbered  by  a  mort- 
gage for  $12,000  and  a  judgment  Hen  for  the  services  of  an  attorney. 
The  owner  of  the  lots  refused  to  make  the  exchange,  and  the  bankrupt 
had  sued  him  to  compel  specific  performance,  in  which  he  had  answered 
that  he  owned  more  than  the  40  lots  in  question,  and  that  the  contract 
did  not  specify  which  40  he  was  to  convey.  Held  that,  a  demurrer  to  such 
defense  having  been  overruled,  the  trustees  properly  refused  to  prosecute 
the  suit  further. 

— In  re  Throckmorton,  149  Fed.  145 79  C.  O.  A.  15 

Executors  were  held  liable  to  repay  to  a  bankrupt's  trustee,  of  an  al- 
leged preference,  a  sum  sufficient  to  pay  all  debts  of  every  class  proved 
against  the  bankrupt,  and  the  expenses  of  the  trustee,  bis  fee.  and  costs. 
A  fee  of  $15,000  was  allowed  to  the  trustee's  attorney,  but  the  executors' 
total  liability  was  more  than  $7,000  less  than  the  aggregate  of  the  debts 
and  expenses,  including  the  allowance  to  counsel.  Held,  that  such  allow- 
ance was  not  excessive.  In  so  far  as  such  executors  w6re  concerned- 

— Page  V.  Rogers,  149  Fed.  194 79  C.  a  A.  153 

f   6.    — ^  Claims  against  and  distribution  of  estate. 

A  claim  for  unliquidated  damages  resulting  from  injury  to  the  prop- 
erty of  another,  not  connected  with  or  growing  out  of  any  contractual 
relation,  is  not  provable  in  bankruptcy,  under  the  existing  law. 

— Brown  &  Adams  v.  United  Button  Co.,  149  Fed.  48.  .79  C.  C.  A.  70 

Where,  therefore,  wool  dealers  had  a  warehouse  for  the  storage  of 
wool,  which  adjoined  a  building  formerly  used  by  the  bankrupt  as  a 
factory,  the  two  being  simply  separated  by  a  party  wall,  and  by  reason 
of  excessive  heat  from  the  furnaces  of  the  bankrupt,  which  penetrated 
through  the  wall,  their  wool  was  dried  out  and  damaged,  losing  weight 
and  d^redatlng  in  price,  in  conse*^uence,  a  claim  for  damages  for  the 
loss,  treating  It  either  as  the  result  of  negligence  or  nuisance,  was  not 
provable  against  the  bankrupt's  estate. 

—Brown  &  Adams  v.  United  Button  Co.,  149  Fed.  48.  .79  C.  0.  A.  70 

The  debts  which  may  be  proved  under  Bankr.  Act  July  1,  1898,  as  speci- 
fied In  section  63,  subsec  a,  80  Stat  562,  a  541  [U.  S.  Comp.  St  1901,  p. 

79C.C.A.— 85 
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84471,  are  fixed  liabilities  as  eyidenced  by  a  judgment  or  an  instmment  In 
writing  absolutely  owing,  whether  payable  immediately  or  not;  taxable 
costs  in  certain  cases;  and  claims  upon  open  acoount  or  upon  contract,, 
express  or  implied.  And  while  it  is  further  provided  by  subsection  b 
that  '^unliquidated  claims  against  the  bankrupt  may,  pursuant  to  ap- 
plication to  the  court  be  liquidated  in  such  manner  as  it  may  direct,  and 
may  therefore  be  proved  and  allowed  against  his  estate,*'  this  does 
not  make  claims  for  unliquidated  damages  provable  generally,  nor,  in- 
deed, add  anything  to  the  class  of  debts  which  may  be  proved  according 
to  the  preceding  subsection,  but  has  merely  to  do  with  a  matter  of 
procedure,  as  to  how  unliquidated  claims,  founded  upon  open  account  or 
contract,  previously  ^)ecitied,  may  be  liquidated  or  made  certain. 

—Brown  &  Adams  v.  United  Button  Co.,  149  Fed.  48.  .79  C.  C.  A.  70 

Nor  are  the  debts  which  may  be  proved  in  bankruptcy  under  section 
03  of  the  existing  act  (Bankr.  Act  July  1,  1898,  30  Stat  562,  c.  541  [U. 
S.  Comp.  St  1901,  p.  3447])  enlarged  by  the  fact  that  it  is  assumed,  in 
section  17  (30  Stat  650  [U.  S.  Comp.  St  3901,  p.  3429]),  regulating  the  ef- 
fect of  a  discharge,  that  liabilities  for  torts  are  provable  and  so  dis- 
charged, certain  specified  torts  being  thereupon  excepted  from  the  effect 
of  a  discharge;  the  want  of  harmony  in  this  respect  between  the  two 
sections,  being  ttie  result  of  the  changes  made  in  that  section  by  ttie 
amendment  of  1903,  and,  in  case  of  conflict  section  63,  which  is  devoted 
specifically  to  what  debts  are  made  provable,  being  controlling. 

—Brown  &  Adams  v.  United  Button  Co.,  149  Fed.  48.  .79  C.  C.  A.  70 

The  reasonable  fee  of  counsel  employed  by  a  bankrupt's  trustee  to  re- 
cover a  voidable  or  fraudulent  preference  made  by  the  bankrupt  consti- 
tutes a  part  of  the  trustee's  expenses,  and,  as  such,  a  part  of  the  costs 
and  expenses  of  administration,  entitled  to  preferential  payment 

—Page  V.  Rogers,  149  Fed.  194 79  C.  C.  A.  153 

A  creditor  holding  the  note  of  a  bankrupt  and,  as  collateral  security 
therefor,  another  note  on  which  the  bankrupt  is  also  liable,  is  not  ^ititled 
to  prove  his  claim  against  the  estate  in  bankruptcy  for  both,  but  only  for 
the  amount  of  the  actual  indebtedness  to  him. 

—First  Nat  Bank  v.  Eason,  149  Fed.  204 79  C.  C.  A.  162 

Where  a  member  of  an  insolvent  firm  was  adjudged  a  bankrupt  and 
the  firm  had  no  assets,  firm  creditors  were  not  entitled  to  share  In  the  in- 
dividual assets  of  the  bankrupt  partner,  which  were  insufficient  to  pay 
his  individual  debts,  under  Bankr.  Act  July  1,  1898,  c.  541,  §  5,  subsecs. 
%"  "g,"  "h."  30  Stat.  548  [U.  S.  Comp.  St  1901,  p.  3424],  providing  that 
the  net  proceeds  of  the  Individual  estate  of  each  partner  shall  be  applied 
to  the  payment  of  his  individual  debts,  and  that  the  surplus  only  shall 
be  applied  to  pay  partnership  debts,  etc. 

—Euclid  Nat  Bank  v.  Union  Trust  &  Deposit  Co.,  149  Fed.  975 

79  a  a  A.  485^ 

I  7.    Rights,  reatedies,  and  dlsohars^  of  bamkrvpt. 

WHiere  a  bankrupt  residing  in  New  York  was  a  member  of  a  firm  doing 
business  in  Port  Huron,  Michigan,  the  failure  of  such  firm  to  keep  proper 
books  of  account  and  the  bankrupts  failure,  for  a  period  of  a  year,  dur- 
ing which  the  firm  did  business,  to  see  that  pro|)er  books  were  kept 
did  not  preclude  him  from  obtaining  a  discharge  for  failure  to  keep  proper 
books,  as  provided  by  Act  Feb.  5,  1903,  c.  487,  «  4,  32  Stat  797  [U.  S. 
Comp.  St  Supp.  1905,  p.  684]. 

—In  re  Garrison,  149  Fed.  178 79  C.  a  A.  126 

Act  Feb.  5.  1903,  c.  487,  §  4,  32  Stat  797  [U.  S.  Comp.  St  Supp.  1905,  p. 
684]  provides  that  a  bankrupt  shall  be  discharged  unless  he  has.  with 
intent  to  conceal  his  financial  condition,  destroyed,  concealed  or  failed  to 
keep  books  of  acoount  or  records  from  which  such  condition  might  be 
ascertained.  Held,  that,  where  a  creditor  seeks  to  prevent  a  discharge 
on  such  ground,  the  burden  is  on  him,  not  only  to  show  that  the  bank- 
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rapt  failed  to  keep  books  of  account,  but  that  bis  omission  was  with  in- 
tent to  conceal  his  financial  condition. 

—In  re  Garrison,  149  Fed.  178 79  O.  C.  A.  126 

A  court  of  bankruptcy  has  power  to  amend  an  order  of  discharge  at 
any  time  before  the  proceedings  in  the  case  have  been  closed  provided  such 
amendment  will  not  affect  vested  rights. 

—In  re  Diamond,  149  Fed.  407 79  a  a  A.  227 

Partnership  creditors  may  prove  their  claims  agahist  the  estate  of  a 
bankrupt  partner,  although  entitled  to  share  only  in  the  surplus  of  hia 
estate  after  his  individual  creditors  have  been  paid,  and  where  their  debts 
have  been  scheduled,  and  they  have  had  due  notice  of  the  proceedings,  the 
bankrupt  is  entitled  to  a  discharge  from  such  debts  as  well  as  his  hidlvid- 
ual  debts. 

—In  re  Diamond,  149  Fed.  407 79  a  a  A.  227 

f   8.    Appeal  aad  veTision  of  proooedinss. 

On  petition  to  the  Circuit  Court  of  Appeals  to  review  orders  of  the  Dis- 
trict Court  in  bankruptcy  proceedings,  only  questions  of  law  arising  out 
of  the  facts  found  or  conceded  can  be  considered. 

—In  re  Throckmorton,  149  Fed.  145 79  O.  C.  A.  15 

Where  an  application  for  a  bankrupt's  discharge  was  heard  on  briefs 
and  the  report  of  a  referee  overruling  the  specifications  of  objection,  and 
the  referee's  findings,  so  far  as  they  were  disputed,  were  amply  supported 
by  the  testimony,  an  order  denying  the  application  will  be  reversed  on  ap- 
peal. 

—Boyd  V.  Arnold,  LoucheUn  &  Co.,  149  Fed.  187 79  C  O.  A.  135 

Bankruptcy  Act  July  1,  1898,  c.  541,  §  25,  30  Stat  553  [U.  S.  Comp.  St 
1901,  p.  3432],  provides  that  appeals,  as  in  equity  cases,  may  l>e  taken  in 
bankruptcy  proceedings  from  the  courts  of  bankruptcy  to  the  Circuit  Court 
of  Appeals  in  specified  cases,  including  a  Judgment  allowing  or  rejecting 
a  debt  or  claim  of  $500  or  more.  Held  that  where  a  decree  rejected  a 
claim  for  $30,000  which  petitioner  offered  to  prove  against  the  bankrupt's 
estate,  petitioner's  remedy  was  by  appeal,  and,  having  obtained  relief 
by  appeal,  his  petition  to  superintend  and  revise  should  be  dismissed. 

—Union  Nat  Bank  of  Kansas  City,  Mo.,  v.  Neill,  149  Fed.  720 

79  O.  C.  A.  426 

Where  an  order  was  entered  in  bankruptcy,  merely  denying  petitioner's 
right  to  participate  in  the  individual  assets  of  the  bankrupt  until  the 
Individual  creditors  had  been  first  paid,  and  no  order  was  entered  ei- 
ther by  the  referee  or  District  Court  rejecting  petitioner's  claim,  such 
order  was  reviewable  on  a  petition  for  review,  and  not  solely  by  appeal, 
under  Bankr.  Act  July  1,  1898,  c.  541,  {§  24,  25a,  30  Stat  553  [U.  S, 
Comp.  St  1901,  pp.  3431,  3432]. 

—Euclid  Nat  Bank  v.  Union  Trust  &  Deposit  Co.,  149  Fed.  975 

79  C.  a  A.  485 
f  0*    Offenses  asainst  banknipt  laws. 

Bankr.  Act  July  1,  1898,  c.  641,  §  29,  30  Stat  554  [U.  S.  Comp.  St  1901, 
p.  3433],  provides  that  a  person  shall  be  punished  by  Imprisonment  on 
conviction  of  having  knowingly  and  fraudulently  mtfde  a  false  oath  or 
account  in  or  in  relation  to  any  proceeding  in  bankruptcy,  and  Act  July 
1,  1898,  c.  541,  §  2,  subd.  12,  30  Stat  546  [U.  S.  Comp.  St  1901,  p.  3421], 
imposes  the  du^  to  discharge  or  refuse  to  discharge  bankrupts  on  courts 
of  bankruptcy  as  one  of  the  "bankruptcy  proceedings."  Act  July  1,  1898, 
C  541,  §  30.  30  Stat  554  [U.  S.  Comp.  St  1901,  p.  3434],  authorizes  the  Su- 
preme  Court  of  the  United  States  to  prescribe  all  necessary  rules,  forms, 
and  orders  for  carrying  the  act  into  effect,  pursuant  to  which  g^ieral 
order  No.  12  was  adopted,  declaring  that  applications  for  a  discharge 
shall  be  heard  and  decided  by  the  Judge,  with  authority  to  refer  the 
application  or  any  specified  issue  to  a  referee  to  ascertain  and  re- 
port the  facts.  Held,  that  the  term  "false  oath"  was  not  limited  to 
the  examination  of  the  bankrupt,  authorized  by  Act  July  1,  1898,  c.  54i» 
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I  7,  tabd.  9,  30  Stat  548  fU.  S.  Comp.  St  1901,  p.  3425],  nor  to  fal» 
swearing  In  connection  with  the  bankrupf  a  schednleA,  bat  related  to  any 
proceeding  in  bankruptcy,  including  the  examination  of  the  bankrupt 
before  a  referee  on  an  InTeatlgation  of  q)eciflcatlon8  filed  against  his 
discharge. 

— Edelsteln  ▼.  United  States,  149  Fed.  636 79  C.  C.  A.  328 

Section  7,  subd.  9,  supra,  does  not  grant  immunity  to  the  bankrupt  from 
prosecution  for  testifying  falsely  in  a  proceeding  to  inrestlgate  the  truth 
of  specl  float  Ions  filed  against  his  discharge. 

^Edelsteln  ▼.  United  Stotes,  149  Fed.  636 79  G.  a  A.  328 

BANKS  AND  BANKING. 

Argument  and  conduct  of  counsel  in  prosecution  for  yiolatlon  of  national  bank- 
ing act.  see  "Criminal  Law,"  |  4. 

Harmless  error  in  prosecution  for  yiolation  of  national  banking  act,  see  'HiMm- 
iual  Law,"  |  6. 

Injunction  against  receiver  of  national  bank  to  preserre  funds  pending  lltlga- 
tion«  see  *'InJuncUon,*'  I  2. 

I   1.    FvmctioBS  and  deAlinss* 

•      A  bank  has  no  general  lien  on  securities  deposited  with  it  for  a  special 
purpose. 

—Van  Zandt  ▼.  Hanover  Nat  Bank,  149  Fed.  127 79  C.  C.  A-  23 

Defendant  bank  prepared  and  took  a  contract,  signed  by  a  correspondent 
bank,   by   which  the  latter  agreed  that   **all  bills  of  exchange,  notes, 

•  •    •    money,  and  property  of  every  kind  owned  by  the  undersigned, 

•  •  •  dei)osited  with  the  said  bank  or  under  its  control,  as  collateral 
security  for  loans  or  advances  already  made  or  hereafter  to  be  made,  to 
or  for  account  of  the  undersigned,  by  said  bank  or  otherwise,**  might  be 
held  by  It  as  security  for  any  and  all  indebtedness  of  the  correspondent 
Held,  that  such  contract  applied  only  to  security  or  property  deposited 
with  defendant  as  collateral  security,  the  words  **or  otherwise"  having  ref- 
erence to  the  nature  of  the  liability  for  which  the  collateral  should  re- 
main as  security,  and  not  to  the  manner  in  which  it  came  into  defend- 
ant's possession,  and  that  it  did  not  give  defendant  a  lien  on  notes  a&it  it 
by  the  correspondent  for  discount  and  credit,  but  which  it  declined  to 
discount  to  secure  an  overdraft  unintentionally  made  by  the  correspond^it 
In  the  expectation  that  the  notes  would  be  discounted  and  the  proceeds 
placed  to  its  credit 

—Van  Zandt  ▼.  Hanover  Nat  Bank,  149  Fed.  127 79  a  O.  A.  23 

I  8.    KatioiiAl  banks. 

Evidence  that  the  cashier  of  a  national  bank  overdrew  his  account  by 
means  of  checks  which  were  not  charged  to  his  account  but  carried  in 
the  drawer  as  cash  and  afterwards  taken  up  by  his  note,  all  without  the 
knowledge  or  consent  of  the  lx>ard,  is  sufficient  to  warrant  his  conviction 
by  a  jury  of  misapplication  of  the  bank's  funds,  in  violation  of  Rev.  St 
§  52()9  [U.  S.  Comp.  St  1901,  p.  3497]. 

—Brock  V.  United  States,  149  Fed.  173 79  a  C.  A.  121 

Where  a  national  bank  continued  Its  existence  and  performed  the  func- 
tions of  such  an  association  after  the  expiration  of  its  original  corporate 
existence  for  a  long  period  of  time,  it  would  be  presumed  to  have  ac- 
cepted the  benefit  of  a  certificate  executed  by  the  Comptroller  of  Cur- 
rency extendi nj?  its  corporate  existence. 

—Clement  v.  United  States,  149  Fed.  305 79  C.  a  A.  243 

U.  S.  Comp.  St.  1901,  p.  3497,  §  5209.  provides  that  if  any  president  of 
a  national  bank  makes  any  false  statement  concerning  the  association 
with  Intent  t-o  Injure  or  defraud  the  association  or  any  other  company, 
body  politic,  or  any  individual  person,  or  to  deceive  any  officer  of  the 
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association,  or  anj  agent  selected  to  examine  the  affairs  of  any  sncb  as- 
sociation, he  shall  be  guilty  of  a  misdemeanor.  Held  that,  where  the 
president  of  a  national  bank  made  a  false  report  to  the  Comptroller  of 
the  Currency  with  Intent  to  deceive  an  examiner  who  might  be  appointed 
to  make  an  examination  of  the  bank,  as  provided  by  section  62^  [V,  S. 
Comp.  St  1901,  p.  8516],  snch  act  constituted  an  offense,  irrespective  of  the 
existence  of  any  other  Incidents  disjunctively  mentioned  in  section  5209. 
—Clement  T.  United  States,  149  Fed.  305 79  a  C.  A.  248 

A  count  in'  an  indictment  for  violating  the  national  banking  act  al- 
leged that  accused,  as'  president  of  the  bank,  made  an  entry  in  the  bank's 
dally  journal  of  the  words  and  figures  following:  "Other  Real  Estate. 
A.  Barton  Farm,  $3,350.00 ;"  that  the  entry  hidicated  that  the  south  half 
of  a  specified  quarter  section  of  land  was  a  certain  80-acre  tract  known  as 
the  "Barton  Farm,"  and  was  an  asset  of  the  bank  in  the  sum  of  $3,- 
850.00;  that  the  entry  so  made  was  false,  hi  that  the  same  described 
land  was  not  then  and  there  an  asset  of  the  bank  of  the  value  of  $3,- 
350.00,  or  of  any  sum  whatsoever.  Held,  that  such  count  was  not  de- 
fective as  falling  to  charge  that  the  A.  Barton  farm  was  known  or 
described  in  accordance  with  the  description  recited,  or  was  Identified 
therewith,  or  because  It  was  not  charged  that  the  A.  Barton  farm  was  not 
an  asset  of  the  bank. 

— Clement  ▼.  United  States,  149  Fed.  305 79  C.  0.  A.  243 

U.  S.  Comp.  St  1901,  p.  3497,  I  5209,  provides  that  every  pretrident  of 
a  national  bank  who  makes  any  false  entry  In  any  book  or  report  of 
the  association,  with  intent  to  injure  or  defraud  it  or  any  other  per- 
son, company,  or  body  politic  or  corporate,  shall  be  guilty  of  a  misde- 
meanor, etc.  Held,  that  an  indictment  under  such  section,  alleging  that 
accused,  while  acting  as  pre^dent  of  a  national  bank,  made  a  false  entry 
in  a  report  to  the  Comptroller  of  Currency,  that  the  lawful  money  re- 
serve in  the  bank,  consisting  of  gold  coin,  was  $23,955,  when  in  fact  the 
bank  only  had  $21,955  in  gold  coin  as  lawful  money  reserve,  was  not 
objectionable  for  want  of  an  allegation  that  the  lawful  reserve  exceeded 
the  amotmt  the  bank  actually  had  <m  hand ;  the  gist  of  the  offense  being 
the  making  of  false  entries  in  the  report 

— Clement  V.  United  States,  149  Fed.  305 79  a  O.  A.  243 

In  a  prosecution  of  the  president  of  a  national  bank,  evidence  held 
sufficient  to  justify  a  contlctlon  for  willfully  misapplying  the  bank's 
funds,  and  converting  the  same  to  the  use  of  himself  or  others,  in  viola- 
tion of  Rev.  St  I  5209  [U.  S.  Comp.  St  1901,  pp.  8491,  3497]. 

—Clement  v.  United  States,  149  Fed.  305 79  a  O.  A.  243 

Where  a  certificate  of  the  Comptroller  of  the  Currency  recited  that  a 
certain  bank  had  complied  with  all  the  provisions  of  the  act  of  Congress 
of  July  12,  1882,  authorizing  an  extension  of  the  corporate  existence  of 
such  banks,  and  declared  that  the  bank  was  authorized  to  have  succes- 
sion until  November  21,  1908,  such  certificate  was  conclusive  evidence,  in 
a  prosecution  of  the  president  of  the  bank  for  violating  the  national 
bank  act  of  a  compliance  by  the  bank  with  all  necessary  conditions  pre- 
cedent to  the  extension  of  its  charter. 

—Clement  v.  United  States,  149  Fed.  305 79  C.  a  A.  243 

The  dlsoountlng  by  the  president  of  a  national  bank  with  the  funds 
of  the  bank  of  commercial  paper  known  by  him  to  be  worthless  or  fictitious, 
for  the  benefit  of  an  insolvent  corporation  of  which  he  is  an  officer,  and 
with  Intent  to  Injure  and  defraud  the  bank.  Is  a  willful  misapplication  of 
Its  funds,  constituting  a  criminal  offense  under  Rev.  St  (  5209  [U.  S. 
Comp.  St  1901,  p.  8497.] 

— Flicklnger  v.  United  States,  150  Fed.  1 79  C.  C.  A.  515 

In  an  indictmwit  under  Rev.  St  §  5209  [U.  S.  Comp.  St  1901,  p.  3497], 
charging  an  officer  of  a  national  bank  with  a  willful  misapplication  of  its 
funds  with  intent  to  injure  and  defraud  the  association,  it  is  not  neces- 
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sary  to  arer  that  the  acts  set  out  were  done  without  authority  from  the 
directors. 

— FUckinger  ▼.  United  States,  150  Fed.  1 79  C.  a  A.  515 

BAR. 

Of  action  by  former  adjudication,  see  "Judgment,**  I  8. 

BETTING. 

See  "Oaming." 

BIAS. 

Of  witness,  see  "Witnesses,"  |  2. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  BUI  of." 

BILL  OF  EXOHANGL 

See  "Bills  and  Notes." 

BILL  OF  REVIEW. 


See  "Bqnlty,"  |  3. 


BILLS  AND  NOTES. 


Authority  of  partner  to  execute,  see  'Tartnership/*  S  1. 
Harmless  error  in  action  on  note,  see  "Appeal  and  E)rror,"  |  7. 
Note  for  price  ot  land,  see  "Vendor  and  Purchaser,**  |  2. 
Validity  of  release  of  note,  see  "Release,"  |  1. 

I   1.    Blchts  and  liabilities  om  indorsement  or  transfer. 

Where  a  series  of  notes  were  signed  by  three  persons,  the  second 
signer  being  a  firm  which  sut»sequently  became  a  bankrupt,  the  firm's 
contract  as  principal  was  to  pay  the  entire  amount  of  the  notes,  and  this 
was  not  changed  by  the  fact  that  other  signers  had  made  the  same  promise. 

—Union  Nat  Bank  of  Kansas  City,  Mo.,  ▼.  Neill,  149  Fed.  711 

79  a  a  A.  417 
Where  a  note  when  presrated  to  petitioner  for  discount  was  signed  on 
its  face  by  three  persons,  the  fact  that  the  name  of  a  partnership  subse- 
quently adjudged  a  banlu-upt  appeared  as  the  second  signer  was  not  notice 
to  petitioner  that  the  firm  signed  only  as  surety  for  the  first  signer. 

—Union  Nat  Bank  of  Kansas  City,  Mo.,  v.  Neill,  149  Fed.  711 

79  C.  C.  A.  417 
Where  a  series  of  notes  discounted  by  petitioner  were  all  signed  by  three 
persons,  a  partnership  which  subsequently  became,  a  bankrupt  being  tbe 
second  signer,  the  notes  on  their  face  did  not  indicate  a  contract  of  surety- 
ship by  which  tbe  second  signer  on  being  compelled  to  pay  the  entire  note 
did  so  to  the  extent  of  two-thirds  thereof  as  surety  for  the  others. 

—Union  Nat  Bank  of  Kansas  City,  Mo.,  v.  Neill,  149  Fed.  711 

79  C.  a  A.  417 
Wliere  the  holder  of  negotiable  paper  acquired  it  before  maturity  from 
another,  who  was  apparently  the  owner,  and  gave  a  consideration  there- 
for, he  obtained  a  good  title,  though  he  had  knowledge  of  facts  and  cir- 
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<niin8tanees  that  would  cause  him  or  a  man  of  ordinary  prudence  to  sus- 
pect that  the  person  from  whom  he  obtained  it  had  no  interest  therein  or 
authority  to  use  it  for  his  own  benefit,  and  though  by  ordinary  diligence 
lie  oould  have  ascertained  such  facts. 

—Union  Nat  Bank  of  Kansas  City,  Mo.,  ▼.  Neill,  149  Fed.  711 

79  C.  O.  A.  417 
Though  a  member  of  a  trading  partnership  has  no  implied  power  to  sign 
the  firm  name  as  an  accommodation  indorser  of  a  note,  yet,  if  he  does  so, 
his  unauthorhsed  act  constitutes  no  defense  t»  the  firm  as  against  a  bona 
fide  purchaser  for  value  in  due  course ;  the  paper  being  such  as  to  be  sub- 
ject to  the  law  merchant 

—Union  Nat.  Bank  of  Kansas  City,  Mo.,  v.  Neill,  149  Fed.  711 

79  O.  0.  Jl  417 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see  *'Bills  and  Notes,"  §  1. 

BREACH. 

Of  contract,  gee  "Contracts,"  S  4;  "Salea,"  t  3;  "Vendor  and  Pnrchaaer,"  t  2. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  5. 

BROKERS. 

As  bankrupt,  see  "Bankruptcy,"  §  2. 

BUILDING  CONTRACTS. 

See  "Contracts,"  §  4. 

liiquidated  damages  or  penalties,  see  "Damages,"  §  2. 

CANCELLATION  OF  INSTRUMENTS. 

8ee  "Quieting  Title." 

Grounds  for  cancellation  or  rescission  of  particular  instruments, 
8ee  "Contracts,"  S  3. 

Contracts  for  sale  of  goods,  see  "Sales,"  §  2. 
Contracts  for  sale  of  realty,  see  "Vendor  and  Purchaser,"  §  !• 
Deed  of  public  land,  see  "Public  Lands,"  |  1. 

CARGO. 

See  "Shipping." 

CARRIERS. 

Carriage  of  passengers  by  vessels,  see  "Shipping,"  {  1. 

Instructions  as  to  contributory  negligence  in  general  of  passengers,  see  "Negli- 
gence," §  1. 

Nature  and  form  of  bill  of  exceptions  in  action  for  injuries  to  passenger,  see 
'•Exceptions,  Bill  of,"  S  1. 

Recovery  back  of  payment  made  to  carrier,  see  "Payment,"  $  1. 
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§   1.    Control  and  resolatioa  of  eommon  carriers. 

Semble,  that  a  railroad  company  ^igaged  In  Interstate  commerce  In  Its 
schedules  of  rates  and  classifications  filed  with  the  Interstate  Commerce 
Commission  pursuant  to  Act  Feb.  4,  1887,  c.  104,  |  6,  24  Stat  380  [U.  S. 
Comp.  St  1901,  p.  3156],  may  state  separately  its  rate  for  the  carriage  of 
ordinary  conmiodlties  of  a  particular  class  and  Its  charge  for  Icing  cars 
when  conmiodlties  of  the  same  class  are  of  a  character  requiring  to  be 
shipped  under  refrigeration,  and  that  its  collection  of  both  charges  when 
refrigeration  is  used  is  lawful,  provided  they  are  each  reasonable  and  dio 
not  cover  double  compensation  for  the  same  service. 

— Knudsen-Ferguson  Fruit  Co.  t.  Michigan  Cent  R.  Co.,  148  Fed. 
968 79  a  a  A.  46 

§  2*    Oarriase  of  goods. 

To  support  an  action  by  a  shipper  against  a  carrier  under  section  8  ol 
the  Interstate  commerce  act  (Act  Feb.  4,  1887,  c.  104,  24  Stat  382  [U.  S. 
Comp.  St  1901,  p.  8159]),  he  must  show  either  that  there  has  been  some  un- 
reasonable or  excessive  charge  Imposed  or  some  unlawful  discrimination 
practiced  against  him  by  which  he  has  been  pecuniarily  damaged,  and  he 
cannot  recover,  on  a  merely  technical  construction  of  the  law,  because,  in 
addition  to  the  ordinary  scheduled  rate,  an  extra  charge  for  icing  serv- 
ice, also  shown  by  the  schedules,  but  separately,  has  been  collected 
from  him,  where  such  charge  Is  not  shown  to  be  unreasonable  and  has 
not  been  so  held  by  the  Interstate  Commerce  Onnmlsslon. 

— ^Knudsen-Ferguson  Fruit  Co.  v.  Michigan  Cent  R.  Co.,  148  Fed. 
968 79  a  C.  A.  46 

I  8.    Oarriaso  of  passoas^rs* 

In  an  action  for  Injuries  to  a  passaiger  by  a  missile  coming  through  an 
open  car  window,  plaint IfTs  evidence  was  that  the  missile  entered  through 
an  open  window  on  the  side  next  to  a  passing  freight  train,  that  It  was  a 
bolt  with  a  nut  on  the  end  of  It  and  that  such  bolts  were  largely  used 
in  constructing  ordinary  freight  cars,  while,  on  the  other  hand,  thc^e  was 
evidence  that  the  missile  was  thrown  through  an  open  window  on  the  op- 
posite side  of  the  car  by  one  of  several  boys  who  were  pelting  the  train 
as  It  went  by  them.  Held,  that  the  evidence  as  to  whether  the  missile 
came  from  a  source  for  which  the  carrier  was  reeponslble  was  Insnfilcient 
to  Justify  a  verdict  against  it  and  that  a  verdict  should,  therefore,  have 
been  directed  in  its  favor. 

— Pennsylvania  R.  Co.  v.  McCaffrey,  149  Fed.  404 79  C.  O.  A.  224 

In  an  action  against  a  carrier  for  hijurles  to  a  pass^iger,  the  burden  of 
proof  of  negligence  is  on  the  plaintiff,  and  cannot  be  shifted  to  the  de- 
fendant without  showing  that  the  Injury  in  question  was  caused  by  some 
];)erson  or  thing  oonnected  with  the  carrier's  railroad  or  business  of 
transportation. 

—Pennsylvania  R.  Co.  v.  McCaffrey,  149  Fed.  404 79  a  a  A.  224 

The  announcement  of  the  next  station  by  a  porter  on  a  railway  pas- 
senger train,  though  made  on  the  near  approach  to  the  station.  Is  not  an 
invitation  to  a  passenger  to  leave  his  seat  and  attempt  to  all^t  before 
the  train  actually  stops. 

—Illinois  Cent  R.  Co.  v.  Warren,  149  Fed.  658 79  C.  C.  A.  350 

In  an  action  for  injuries  to  a  passenger  by  being  pushed  from  a  car 
platform  by  the  car  porter  while  the  train  was  In  rapid  motion,  evidence 
held  insufficient  to  warrant  a  finding  that  the  porter's  act  was  willful  or 
other  than  accidental  or  negligent 

—Illinois  Cent  R.  Co.  v.  Warren,  149  Fed.  658 79  C.  O.  A.  350 

Plaintiff  and  his  brother-in-law  were  riding  on  a  railroad  train,  guard- 
ing a  negro.  On  the  announcement  of  the  station  where  they  Intended  to 
alight,  plaintiff,  for  the  purpose  of  resuming  custody  of  the  negro  and 
of  getting  off  quickly,  left  his  seat  in  the  smoking  compartment  while  the 
train  was  In  motion,  and  went  forward  through  the  colored  compartment 
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to  the  front  door  of  the  car,  which  he  opened,  and  stood  there  waiting 
for  the  train  to  slow  down,  with  his  right  foot  on  the  door  sill,  his  left  foot 
on  the  platform,  and  his  right  hand  on  the  door  facing,  from  which  posi- 
tion he  was  knocked  or  poshed  by  the  train  porter,  so  that  he  fell  from  the 
car  while  the  train  was  in  rapid  motion,  and  was  injured.  Held,  that 
plaintiff  was  guilty  of  contributory  negligence  In  taking  the  position  he 
did,  and  was  not  entitled  to  recover,  in  the  absence  of  proof  that  the  ac- 
tion of  the  train  porter  was  willful. 

—Illinois  Cent  R.  Go.  v.  Warren,  149  Fed.  668 79  a  0.  A.  850 

CHANCERY. 

See  "Equity." 

CHARACTER. 

Of  witness,  see  "Witnesses,**  I  2. 

CHAHEL  MORTGAGES. 

Ab  act  of  bankruptcy,  see  "Bankruptcy,"  |  1. 

Effect  of  proceedings  in  bankruptcy,  see  "Bankruptcy,"  |  8. 

CHEAT. 

See  "Fraud.** 

CHECKS. 

See  "BiUs  and  Notes." 

CIRCUIT  COURTS  QF  APPEALS. 

See  "Ckrarts,"  |  1. 

Dismissal  of  appeal  bi,  see  "Appeal  and  Error,"  |  tSb 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See^AUens":  "Indiana." 

Cttlzoisblp  ground  of  Jurladlction  of  United  States  coorta,  see  "Ciourts,"  1 1^ 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  |  6. 
Mining  claims,  see  "Mines  and  Minerals,"  §  1. 

CLERKS  OF  COURTS. 

Entry  by  derk  ef  Judgment,  see  "Judgment,"  §  1. 
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CLOUD  ON  TITLE 

Sec  "Quieting  TiUe." 

COLUTERAL  ATTACK. 

On  Judgment,  see  "Judgment,"  |  2. 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLISION. 

Variance  betweoi  pleading  and  proof  in  action  for  in  admiralty,  see  *'Ad- 
miralty,"  |  1. 

I  ie    Rules  and  preoavtioBS  for  proTentliis  eollisioiis  in  seneral. 

In  the  admiralty  law  the  phrase  "inevitable  accident"  has  a  compre- 
hensiTe  meaning,  and  it  is  not  necessary  tliat  the  accident  should  be  the 
result  of  a  vis  major.  If  no  negligence  can  be  imputed  to  either  vessel 
in  a  collision,  there  is  a  presumption  that  they  were  navigating  in  a  lawful 
manner  and  tlie  accident  may  be  said  to  be  inevitable;  the  test  being 
whether  the  collision  could  have  been  prevented  by  the  exercise  of  ordinary 
care,  caution,  and  maritime  skill. 

— ^Tbe  Jumna,  149  Fed.  171;  The  McCaldin  Bros.,  Id.;  The  James 
S.  T.  Stranahan,  Id. ;  The  Gypsum  King,  Id. ;  The  Freeland  Dal- 
zell.  Id.;  The  J.  B.  King  Co.  No.  19,  Id.;  The  Gypsum  Em- 
peror, Id 79  C.  C.  A.  119 

Where  the  evidence  is  so  conflicting  that  it  is  impossible  to  determine  to 
what  direct  or  specific  acts  a  collision  is  attributable,  it  is  a  case  of  dam- 
age arising  from  a  cause  that  is  inscrutable,  and  under  the  settled  modem 
rule  In  this  country  there  can  be  no  recovery  or  partial  recovery  therefor. 
—The  Jumna,  149  Fed.  171 ;    The  McCaldin  Bros.,  Id. ;    The  James 
S.  T.  Stranahan,  Id. ;  The  Gypsum  King,  Id. ;  The  Freeland  Dal- 
zell.  Id.:  The  J.   B.  Khig  Co.  No.  19,  Id.;  The  Gypsum   Em- 
peror, Id 79  a  a  A.  119 

f  8.    Vessels  la  tow. 

A  tug  coming  down  the  Hudson  river  at  night  with  a  long  tow  held  In 
fnult  for  a  collision  between  her  tow  and  a  dredge  anchored  at  the  side 
of  the  channel  in  a  position  known  to  the  tug,  and  the  dredge  also  held 
in  fault  for  remaining  at  night  in  a  place  where  by  reason  of  a  beid  in 
the  river  it  was  difficult  for  vessels  with  long  tows  to  pass  her  in  safety. 
—Ross  V.  Cornell  Steamboat  Co.,  149  Fed.  196. 79  a  C  A.  514 

§  8.    Suits  for  damases. 

Evidence  held  to  sustain  the  finding  of  a  court  of  admiralty  that  it  did 
not  establish  negligence  or  fault  on  the  part  of  any  of  the  vessels  cfm- 
cerned  in  a  series  of  collisions  in  East  river,  following  the  parting  of  a 
tug's  hawser,  and  to  exonerate  all  from  liability  on  the  ground'  that  the 
collisions  were  due  to  inevitable  accident  or  to  an  inscrutable  cause. 

—The  Jumna,  149  Fed.  171;  The  McCaldin  Bros.,  Id.;  The  James 
— S.  T.  Stranahan,  Id. ;  The  Gypsum  King,  Id. ;  The  Freeland  Dal- 
zell,  Id.;  The  J.  B.  King  Co.  No.  19,  Id.;  The  Gypsum  Em- 
peror,   Id 79  a  C.  A.  119 

COMBINATIONS. 

See  "Conspiracy.** 
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COMMERCE. 

<!arriage  of  goods  and  passengers,  see  "Carriers" ;  "Shipping.'* 

COMMERCIAL  PAPER. 

■See  "Bills  and  Notes." 

COMMISSION. 

Power  of  state  railroad  and  warehouse  commission  to  regulate  crossing  of 
railroads  in  cities  as  affecting  power  of  council,  see  "Municipal  Corpora- 
tions,'' I  1. 

COMMON  CARRIERS. 

;See  "Carriera" 

COMPENSATION. 

•Of  agent,  see  "Principal  and  Agent,"  1 1. 
Salvage,  see  "Salvage,"  1 1. 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names,"  t  1* 

COMPLAINT. 

In  criminal  prosecutions,  see  "Indictment  and  Information." 

COMPROMISE  AND  SETTLEMENT. 

43ee  "Payment";  "Release." 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent  Domain." 

CONFIRMATION. 

Of  sale  of  property  belonging  to  bankrupt  estate,  see  "Bankruptcy,"  §  4. 

CONSIDERATION. 

Of  contract  in  general,  see  "Contracts,"  |  1. 

CONSPIRACY. 

S   1.    CHtU  UablUty. 

Where  the  petition  In  an  action  to  recover  money  alleged  to  have  been 
obtained  from  plaintiff  by  means  of  a  conspiracy  between  defendant  bank 
and  others  alleged  that  such  conspiracy  covered  an  extended  period  of 
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time,  both  before  and  after  the  transaction  In  salt,  and  was  organized  for 
the  purpose  of  swindling  all  strangers  who  could  be  Induced  to  enter  into 
similar  transactions,  evidence  of  acts  of  the  cashier  of  defendant  bank  in 
respect  to  similar  transactions  while  conducting  the  business  of  the  bank^ 
or  declaratl<Hi8  made  by  him  to  other  persons  similarly  defrauded  tending 
to  show  the  bank's  complicity,  whether  such  acts  and  declarations  were 
before  or  after  the  transaction  in  issue,  are  admissible  to  establish  the 
guilty  Intent  and  motive  of  the  bank  in  the  transaction  involved  In  the 
case  on  triaL 

—Exchange  Bank  v.  Moss,  149  Fed.  340;  Same  v.  Davis,  Id 

79  C.  a  A.  278- 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  Judgment,  see  '"Judgment,"  |  4. 
Provisions  relating  to  Jury,  see  "Jury,"  |  !• 

CONTINUANCE. 

In  criminal  prosecutions,  see  "Criminal  Law,"  §  3. 

Review  of  discretionary  rulings  on  application  for,  see  ''Criminal  Law,"  I  6. 

CONTRACTS. 

Allen  contract  labor,  see  "Aliens,"  |  1. 
Damages  for  breach,  see  "Damages,"  S  1. 
Liquidated  damages  or  penalties,  see  "Damages,"  |  2. 
Operation  and  effect  of  gaming  laws,  see  "Gaming,"  |  L 
Specific  performance,  see  "Specific  Performance." 

ContractM  of  particular  classea  of  perBon^. 
See  "Master  and  Servant." 

Contracts  relating  to  particular  subjeoi9. 
See  "Patents,"  |  4. 

Particular  classes  of  express  oontracU. 

See  "Bills  and  Notes";    "Guaranty";    "Insurance";    "Partnership";    "Re- 
wards";  '/Sales." 
Agency,  see  "Principal  and  Agent" 
Employment  see  "Master  and  Servant" 
Sales  of  realty,  sp^  "Vendor  and  Purchaser." 

Particular  modes  of  discharging  oontraots* 
See  "Paymedt" ;  "Release.'' 

§    1.    Requisites  and  Taliditj* 

The  rule  applied  that  a  contract  by  an  Inventor,  In  consideration  of  hir 
employment  for  a  term  of  years  at  a  salary,  to  assign  to  his  employer  a 
half  interest  in  all  inventions  made  by  him  during  the  term,  is  not  con- 
trary to  public  policy 

—Wright  V.  Vocalion  Organ  Co.,  148  Fed.  209 79  a  C  A.  183 

f   2«    Constmotion  and  operation. 

An  iustrumeut  is  to  be  most  strictly  construed  against  the  party  who 
prepared  it 

—Van  Zandt  v.  Hanover  Nat  Bank,  149  Fed.  127 79  C  C.  A  23 

A  contract  by  which  one  party  was  constituted  the  sole  manufactarer 
and  the  sole  sales  agent  for  a  machine  under  a  patent  owned  1^  the- 
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•other,  and  required  to  mannfactnre  and  have  ready  for  delivery  at 
least  50  machines  each  year,  provided  there  wag  sale  for  such  number, 
placed  upon  such  agent  by  implication  the  duty  of  exercising  reasonable 
-diligence  in  endeavoring  to  market  the  machines,  and  rendered  it  liable 
for  a  breach  of  the  oontract  if  by  reason  of  its  failure  to  do  so  the  required 
W  machines  were  not  manufactured  and  sold  each  year. 

— Wildman  Mfg.  Ck>.  v.  Adams  T(^  Cutting  Mach.  Co.,  149  Fed.  201. . 

79  C.  C.  A.  159 

Complainant  was  a  corporation  engaged  in  the  manufacture  of  musical 
Instruments,  including  organs,  and  defendant  was  its  superintendent  of 
factories  and  had  made  certain  inventions  relating  to  organs.  A  new  con- 
tract was  made  between  them  by  which,  in  consideration  of  an  increased 
salary  for  a  term  of  five  years,  it  was  provided,  in  clause  2,  that  a  one- 
half  interest  in  all  improvements  or  inventions  made  by  defendant  dur- 
ing the  term  "in  or  relative  to  organs,  both  keyed  and  automatic,'*  should 
be  assigned  to  complainant,  and  they  should  be  patented  at  complainant's 
cost.  By  clause  4  it  was  provided  that  complainant  should  have  the  ex- 
clusive right  to  purchase  and  use  improvements  and  inventions  made  by 
defendant  during  the  term  "in  self-playing  pianos  or  self-playing  devices 
for  playing  pianos,*'  on  such  terms  as  should  be  agreed  upon.  Defendant 
during  the  term  made  and  patented  certain  inventions  wliich  were  ap- 
plicable alike  to  organs  and  to  self-playing  pianos.  Held,  that  such  inven- 
tions were  within  the  contract,  and  complainant  was  entitled  to  an  as- 
signment of  a  half  interest  therein,  or  a  perpetual  license  to  use  the  same 
without  further  payment,  but  only  in  so  far  as  they  related  to  organs,  as 
expressed  in  the  second  clause  of  the  contract 

—Wright  V.  Vocalion  Organ  Co.,  148  Fed.  209 79  C.  C.  A.  183 

-%  8.    Reseissioii  and  abaadonmeat. 

The  right  to  rescind  a  contract  for  misrepresentation  and  fraud  must 
be  exercised  inunediately  upon  discovery  of  the  fraud,  or  of  sufficient  evi- 
dence thereof  to  reasonably  warrant  such  action.  The  intention  to  re- 
scind must  be  manifested  by  some  notice  or  outward  manifestation  there- 
of which  will  apprise  ttie  other  party  of  such  intention,  and  the  party 
entitled  to  rescind  must  not  vacillate  In  his  purpose,  but  must  consistent- 
ly adhere  to  it 

—Richardson  y.  Lowe,  149  Fed.  625 79  C.  O.  A.  317 

-^  4.    Perf  ormmaoe  or  breaeli. 

Where  a  building  contract  which  contained  a  stipulation  for  the  payment 
of  liquidated  damages  by  the  contractor  In  case  of  delay  In  the  completion 
of  the  work  also  provided  that  if  such  delay  should  be  caused  by  the  de- 
fault of  the  owner,  architect,  or  other  contractors,  the  time  of  such  delay 
should  be  allowed  him,  but  that  no  such  allowance  should  be  made  unless 
a  claim  therefor  should  be  made  to  the  owner  or  architect  within  24 
hours,  the  latter  clause  is  enforceable  and  binding  on  the  contractor. 

— Chapman  Decorative  Co.  v.  Security  Mut.  Life  Ins.  Co.,  149  Fed.  189 

79  C.  C.  A.  137 
^   5.    Aottons  for  breaoli. 

The  legal  presuDiption  is  that  parties  to  contracts  valid  on  their  faces 
intend  in  good  faith  to  perform  them.  One  who  would  avoid  his  contracts 
and  escape  their  obligations  by  his  own  wrong  should  establish  it  by  clear 
proof.  A  speculator  dealt  In  about  14,000,000  bushels  of  grain,  and  less 
than  2  per  cent  of  it  was  delivered.  He  made  contracts  valid  on  their 
faces  for  the  purchase  of  grain  for  future  delivery  through  brokers,  who 
were  members,  respectively,  of  the  Board  of  Trade  of  Chicago  or  of  the 
Merchants'  Exchange  of  St.  Louis,  and  became  indebted  to  them  for  bal- 
^inces  of  account  He  testified  that  he  did  not  intend  to  deliver  or  to  re- 
ceive any  grain  under  his  contracts  unless  forced  to  do  so  in  order  to  pre- 
vent his  contracts  from  being  closed  out  under  the  rules  of  the  board  or 
the  exchange.  Held,  that  this  evidence  did  not  establish  an  illegal  inten- 
tion, because  It  did  not  disclose  a  purpose  to  settle  the  obligations  of  his 
contracts  by  paying  to,  or  receiving  from,  the  other  parties  thereto  the  dif- 
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ferences  betwe«i  the  contract  prices  and  the  market  prices  at  the  times 
of  delivery,  but  It  was  consonant  with  an  intention  to  settle  the  obliga- 
tions of  his  contracts  as  far  as  possible  by  set-off  and  by  ringing  off  and 
by  the  payment  of  differences  in  accordance  with  the  rules  of  the  l)oard, 
and  to  deliver  and  receive  that  portion  of  the  contracted  grain  for  which 
he  could  not  thus  settle ;  and  this  was  not  an  unlawful  intention,  and  did 
not  render  the  transactions  wagers  or  void. 

— Cleage  ▼.  Laidley,  148  Fed.  346 79  O.  a  A.  284 

CONTRIBUTION. 

Between  purdiasers  of  land  incumbered  with  annuity,  see  "Vendor  and  Pur- 
chaser," I  8. 

CONTRIBUTORY  NEGLIGENCL 

See  "^fegllgence,"  |  1. 

Of  passenger,  see  "Carriers,*'  S  8. 

Of  person  injured  by  operation  of  street  railroad,  see  "Street  Railroads,'*  §  I*. 

Of  servant,  see  "Master  and  Servant,"  |  L 

CONVEYANCES. 

See  "Mortgages.** 

CORPORATIONS. 

Particular  classes  of  corporations. 
See  "Municipal  Corporations'* ;   "Railroads" ;  "Street  Railroads.'^ 
Insurance  companies,  see  "Insurance." 
Water  companies,  see  "Waters  and  Water  Courses,"  |  !• 

I   1*    Corporate  powers  and  liabilities. 

H.,  being  indebted  to  claimant  on  certain  notes  and  desiring  to  form  a 
corporation  to  talce  over  his  merchandise  business,  informed  claimant  of^ 
his  intention.  Claimant  demanded  that.  If  H.  did  so,  the  corporation 
should  guaranty  the  paper.  H.  formed  the  corporation  and  sold  the  busi- 
ness to  it,  taking  in  return  full  paid  capital  stock,  after  which  H.,  as  pres- 
ident of  the  corporation,  indorsed  a  guaranty  on  the  notes  to  claimant  on 
behalf  of  the  corporation,  after  which  H.  acquired  all  of  the  corporation's 
stock.  Held,  that  the  corporation,  never  having  received  any  benefit  f rwn 
its  ultra  vires  act  in  guarantying  such  notes,  was  not  estopped  to  deny 
the  power  to  execute  such  guaranty. 

—Evans  v.  Johnson,  149  Fed.  978 79  C.  a  A.  488 

§  2.    Foreign  corporations* 

Plaintiff,  an  Alabama  corporation,  with  no  warehouse,  office,  or  dom- 
icile in  Tennessee,  contracted  through  a  broker  in  Tennessee  to  sell 
cotton  to  defendants,  to  be  delivered  to  a  carrier  in  Alabama  for  foreign 
transportation  and  delivery.  Held,  that  such  transaction  constituted 
interstate,  and  not  local,  commerce,  and  that  plaintiff  was  not,  there- 
fore, doing  business  in  Tennessee,  within  a  statute  of  that  state  regulat- 
ing foreign  corporations. 

— McBath  v.  Jones  Cotton  Co.,  149  Fed.  383 79  a  a  A.  203. 

COUNCIL 

See  "Municipal  Corporations,"  1 1. 
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COUNTERCLAIM. 

See  "Set-Off  and  Coonterclaim.'' 

COUNTIES. 

See  "Municipal  CJorporatlons." 

COURTS. 

Criminal  jurisdiction,  see  "Criminal  Law,"  S  1. 

Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 
Causes." 

Review  of  decisions,  see  "Appeal  and  Error." 

Selection  of  grand  Juries  from  federal  districts,  see  "Grand  Jury." 

Set-off  in  action  for  conversion  in  federal  court,  see  "Set-Off  and  Counter- 
claim," §  1. 

Summoning  Jury  for  federal  courts,  see  "Jury,"  §  1. 

Taking  case  or  question  from  Jury  in  federal  court,  see  "Trial,"  §  1. 

$    1.    United  States  courts. 

Act  Cong.  March  3,  1891.  c.  617,  §  5,  26  Stat.  827  [U.  S.  Comp.  St.  1901, 
p.  549],  provides  that  writs  of  error  may  be  taken  direct  to  the  Supreme 
Court  in  any  case  in  which  the  Jurisdiction  of  the  circuit  court  is  in  is- 
sue, and  section  6  (26  Stat.  828  [U.  S.  Comp.  St  1901,  p.  5491)  declares 
that  the  Circuit  Courts  of  Appeal  shall  have  Jurisdiction  in  all  cases  ex- 
cept those  provided  for  in  section  6.  Held,  that  the  Circuit  Court  of  Ap- 
peals has  no  Jurisdiction  to  pass  on  questions  challenging  the  Jurisdiction 
of  Circuit  Courts. 

— Boston&  M.  R.  Co.  v.  Gokey,  149  Fed.  42 79  C.  C.  A.  64 

The  testim<yiy  of  a  plaintiff  that  he  was  at  "home"  in  a  certain  town 
and  that  he  lived  there  is  sufficient  proof  of  his  citizenship  in  the  state 
in  which  such  town  is  situated  to  sustain  the  Jurisdiction  of  a  federal 
court  in  a  suit  against  a  corporation  of  another  state,  although  the  aver- 
ment of  citizenship  in  his  declaration  is  defective. 

—Baltimore  &  O.  S.  W.  R.  Co.  v.  Davis,  149  Fed.  191.  .79  C.  C.  A.  139 

Equity  rules  adopted  by  the  federal  courts,  as  authorized  by  Rev.  St 
I  917  [U.  S.  Comp.  St  1901,  p.  684],  have  the  force  and  effect  of  law. 

—Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321 79  C.  C.  A-  259 

Judiciary  Act  March  3,  1891,  c.  517,  §  15,  26  Stat  830  [U.  S.  Comp.  St 
1901,  p.  554],  provides  that  the  Circuit  Court  of  Appeals,  in  cases  in  which 
its  Judgment  is  final,  shall  have  appellate  jiirisdiction  to  review  Judg- 
ments of  the  Supreme  Courts  of  the  several  territories  within  their  par- 
ticular circuits,  etc.  Section  5,  as  amended  by  Act  Cong.  Jan.  20,  1897,  c. 
68.  29  Stat  492  [U.  S.  Comp.  St  1901,  p.  549],  declares  that  appeals  or 
writs  of  error  may  be  taken  from  the  District  Courts  or  existing  Circuit 
Courts  direct  to  the  Supreme  Court  in  cases  of  conviction  of  a  capital 
crime.  Section  6  (Act  March  3,  1891,  c.  517,  26  Stat  828  [U.  S.  Comp.  St 
1901,  p.  549])  provides  that  the  Circuit  Court  of  Appeals  shall  have  appel- 
late Jurisdiction  to  review  any  final  decision  in  a  District  Court  or  existing 
Circuit  Courts  in  all  cases  other  than  those  provided  for  in  the  preceding 
section,  unless  otherwise  provided  by  law,  and  that  the  Judgments  and  de- 
crees of  the  Circuit  Court  of  Appeals  shall  be  final  in  all  cases  arising  un- 
der the  criminal  laws,  except,  etc. .  Held,  that  the  Circuit  Court  of  Ap- 
peals has  Jurisdiction  on  writ  of  error  to  review  a  conviction  for  grand 
larceny,  in  violation  of  the  laws  of  a  territory,  which  has  been  affirmed  by 
the  Supreme  Court  of  the  territory. 

— MUler  v.  Territory  of  Oklahoma,  149  Fed.  330 79  C.  C.  A.  2GS 
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Tbe  act  of  conformity  (section  914,  Rev.  St.  1899)  has  no  application  to 
the  practice  or  proceedings  of  appellate  courts  or  to  matters  relating  to 
bills  of  exceptions,  motions  for  new  trials,  or  any  other  means  adopted  to 
secure  a  review  of  the  Judgments  or  decrees  of  the  Circuit  or  District 
Courts.  Its  effect  is  limited  to  the  practice  and  proceedings  in  the  trial 
courts  to  secure  their  Judgments. 

^Francisco  ▼.  Chicago  ft  A.  R.  Co.,  149  Fed.  854 79  C.  C.  A.  292 

The  power  and  practice  of  the  federal  appellate  courts  are  derived  ex- 
clusively from  the  Constitution,  the  acts  of  Congress,  the  common  law, 
Che  anci^it  English  statutes,  and  the  rules  and  practice  of  the  courts  of 
the  United  States,  and  they  are  neither  controlled  nor  affected  by  the 
statutes  of  the  states  or  the  practice  of  their  courts. 

—Francisco  ▼.  Chicago  &  A.  R.  Co.,  149  Fed,  354 79  C.  a  A.  292 

In  a  suit  in  the  federal  courts,  a  question  of  Jurisdiction  is  fundamental, 
and  may  be  raised  at  any  time,  in  any  mode,  and  at  every  sti^  in  the 
proceedings,  either  by  the  court  of  its  own  motion  or  by  the  parties,  and 
such  investigation  may  be  instituted  as  shall  be  necessary  to  establish  or 
defeat  the  court's  Jurisdiction. 

— Kreider  v.  Cole,  149  Fed.  647 79  C.  C.  A.  339 

Act  Cong.  March  8,  1875,  c.  187,  S  5,  18  Stat  472  [U.  S.  Comp.  St  1901, 
p.  611],  provides  that  if  a  suit  brought  in  or  removed  to  a  Circuit  Court 
of  the  United  States  does  not  involve  a  controversy  properly  within  its 
Jurisdiction,  or  If  tbe  parties  have  been  improperly  Joined  to  create  a  case 
cognizable  or  removable  under  the  act,  the  court  shall  dismiss  the  suit  or 
remand  it,  as  Justice  may  require.  Held  tiiat,  where  persons  largely  in- 
terested in  a  Pennsylvania  corporation,  desiring  to  institute  a  suit  in  the 
federal  courts  of  Pennsylvania  for  a  receiver,  caused  certain  bonds  and 
stock  of  little  or  no  "value  to  be  assigned  to  a  citizen  of  New  Jersey,  wtio 
was  a  mere  stenographer  in  the  c^ce  of  one  of  the  corporation's  attorneys, 
for  no  other  consideration  than  that  he  should  sign  the  bill,  which  the 
conwrat Ion's  attorneys  thereafter  tiled,  such  transaction  constituted  a 
fraud  on  the  court's  Jurisdiction  sufficient  to  defeat  it  though  tiie  a»- 
signment  was  absolute. 

—Kreider  v.  Cole,  149  Fed.  647 79  a  C  A.  839 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  §  2. 

CREDITORS. 

See  "Bankruptcy." 

CRIMINAL  LAW. 

^ee  "Larceny." 

Orand  Jury,  see  "Grand  Jury." 

Impeacbment  of  witness,  see  "Witnesses,"  §  2. 

Indictment,  information,  or  complaint,  see  "Indictment  and  Information.** 

Offenses  against  bankrupt  laws,  see  "Bankruptcy,"  |  9. 

Offenses  by  bank  officers,  see  "Banks  and  Banking,"  |  2. 

i   1.    Jnrisdiotion. 

Act  April  20,  1904,  33  Stat.  187  [U.  S.  Comp.  St  Supp.  1905,  p.  865] 
entitled  "An  act  conferrinj?  Jurisdiction  upon  United  States  Commis- 
sioners over  offenses  committed  in  a  portion  of  the  permanent  Hot  Springs 
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Mountain  reserratlon,  Ark.,"  clearly  cont^nplates  the  creation  of  a  new 
office  of  commissioner  clothed  with  special  Jurisdiction  over  offenses 
committed  on  the  reservation,  prescrihing  the  fees,  that  rules  of  pro- 
cedure and  practice  for  **sald  commissioner*'  shall  be  prescribed  by  the 
District  Court,  for  appeals  to  such  court,  etc.,  but  in  the  absence  of  any 
provision  therein  for  the  appointment  of  such  commissioner  is  ineffective 
and  the  jurisdiction  so  conferred  to  try  offenses  cannot  be  exercised  by 
any  United  States  Ck>mmissioner  within  the  district  or  elsewhere. 

— Rider  V.  United  States,  149  Fed.  164 79  O.  C.  A.  112 

I  8.    Arrmigmaieat  and  pleas*  and  noble  prosequi  or  dlsoontlnnanoe. 

A  plea  attacking  an  indictment  alleged  that  it  had  been  found  by  a 
grand  Jury  two  of  the  members  of  which  had  been  chosen  from  the  by- 
standers, which  had  "greatly  prejudiced  defendant"  The  plea  was  not 
filed  until  after  the  indictment  had  been  filed  and  entered,  or  .until  17  days 
after  defendant  had  returned  to  the  state.  The  only  excuse  given  for  not 
interposing  it  sooner,  was  that  defendant  was  not  present  when  the  grand 
Jury  was  selected,  but  was  absent,  and  remained  absent  from  the  state 
until  a  time  later  than  the  return  of  the  indictment  Held,  that  the  plea 
was  not  filed  in  time. 

— Lowdon  V.  United  States,  149  Fed.  673 79  C.  C.  A.  861 

I  8«    Time  of  trial  and  eontinnanee. 

Accused,  an  aged  bank  president,  was  arrested  February  6,  1905, 
charged  with  violating  the  national  banking  law,  and  was  indicted  on 
June  9th.  In  the  meantime  he  was  in  his  usual  state  of  health,  but  was 
quarantined  because  of  a  contagious  disease  in  his  family.  After  an 
unavailing  demurrer  to  the  indictment  and  the  entry  of  a  plea  of  not 
guilty,  he  applied  for  a  continuance  on  physicians*  affidavits  tiiat  he  was 
in  such  a  feeble  and  weak  condition  that  he  was  unable  to  endure  the 
strain  attendant  on  a  protracted  trial,  and  his  own  affidavit  that  he  was 
80  infirm  as  to  be  xmable  to  make  the  requisite  preparation  for  trial. 
A  counter  affidavit  alleged  that  the  government's  witnesses  were  all  aged 
and  infirm,  and  for  that  reason  their  attendance  at  the  next  term  of 
court  was  uncertain.  The  court  denied  the  continuance,  reciting  in 
its  order  that  the  trial  could  be  conducted  In  short  sessions,  and  set  the 
case  for  trial  on  June  21st.  On  that  day  a  similar  motion  was  unsuc- 
cessfully made  before  another  Judge,  and  after  the  government  had 
closed  its  case  on  June  30th  the  hearing  was  adjourned  to  July  5th. 
Heldf  that  the  denial  of  the  continuance  was  not  an  abuse  of  discretion. 
—Clement  v.  United  States,  149  Fed.  305 79  a  O.  A.  243 

I  4.    TriaL 

Where  accused  offered  no  evidence  to  prove  his  good  character,  and  was 
therefore  entitled  to  rely  on  a  legal  presumption  that  his  character  was 
good.  It  was  prejudicial  to  accused  for  the  prosecuting  attorney,  in  mak- 
ing a  strong  appeal  to  the  Jury  to  assume  that  defendant's  character  was 
bad  because  of  his  failure  to  prove  the  contrary,  defendant's  objection 
thereto  having  been  overruled,  and  the  district  attorney  not  having  with- 
drawn the  argument 

—Lowdon  V.  United  States,  149  Fed.  673 79  C.  C.  A.  361 

Wliere,  in  a  prosecution  of  certain  bankers  for  violating  the  national 
bank  act  one  of  defendants'  attorneys  in  argument  appealed  to  the  Jury 
saying :  "Six  of  you  cannot  return  a  verdict,  nor  11.  but  it  takes  12  men  to 
reach  a  verdict,"  the  intent  being  to  acquaint  each  Juror  with  his  power 
and  responsibility,  it  was  prejudicial  error  for  the  district  attorney  in  re- 
ply to  state  that,  if  a  Juror  decided  that  defendants  were  not  guilty,  when 
the  Juror  returned  home  **hls  neighbors  might  conclude  that  the  Jingle  of 
the  broken  bankers*  unlawfully  and  111  gotten  gold  in  his  pocket"  had  in- 
fluenced his  action  and  decision. 

—Lowdon  V.  United  States,  149  Fed.  673 79  C.  C.  A.  361 

Where  an  Indictment  under  Rev.  St  t  5209  [U.  S.  Comp.  St  1901,  p. 
8497],  charging  an  officer  of  a  national  bank  with  willful  misapplicatiCMi 
79C.aA.— 36 
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Of  its  fnnds,  contains  counts  each  based  on  the  discounting  of  a  separate 
instmment  and  another  count  based  on  the  discounting  of  all  of  such 
instruments,  a  verdict  is  not  repugnant  and  inconsistent  l)ecau8e  it  finds 
the  defendant  guilty  on  the  latter  count  and  not  guilty  on  the  former. 
— Fllcklnger  v.  United  Statee,  150  Fed.  1 79  C.  C.  A.  515 

I  6.    MotioBS  for  aew  trial  and  la  arrest. 

While  accused  may  raise  the  question  of  the  suflSciency  of  the  indict- 
ment to  charge  a  public  offense  by  motion  in  arrest  of  Judgment,  it  is 
better  practice  to  raise  the  question  by  demurrer. 

—Clement  ▼.  United  States,  149  Fed.  305 79  a  C.  A.  24a 

I  6«    Appeal  aad  errer,  aad  eertiorarl. 

A  United  States  District  Ck)urt  although  having  original  Jurisdiction 
of  a  criminal  offense  and  also  Jurisdiction  on  appeal  from  the  Judg- 
ment of  a  commissioner  cannot  render  a  valid  Judgment  of  conviction  on 
an  appeal  where  the  commissioner  before  whom  the  case  was  tried  be- 
low on  a  complaint  filed  by  a  private  individual  was  without  Jurisdiction 
of  the  subject-matter  of  the  offense  even  though  the  defendant  took 
the  appeal  and  appeared  and  submitted  to  trial. 

— Rider  V.  United  States,  149  Fed.  164 79  CCA.  112 

Accused  was  indicted  for  violating  the  national  banking  act  under  an 
indictment  containing  27  counts.  lie  demurred  unsuccessfully  to  10 
counts,  and  was  found  guilty  on  24,  and  sentenced  to  a  term  of  8  years 
In  the  penitentiary  on  each  count,  with  a  provision  that  time  should  run 
on  all  concurrently.  Held  that,  as  the  sentence  did  not  exceed  that  which 
might  rightfully  have  been  imposed  on  any  one  count,  defendant  was  not 
prejudiced  by  the  overruling  of  his  demurrer  to  10  counts  of  the  in- 
dictment 

—Clement  v.  United  States.  149  Fed.  305 79  C.  C.  A.  243 

The  denial  of  an  application  by  accused  for  a  continuance  will  not 
be  reviewed  on  a  writ  of  error,  in  the  absence  of  a  showing  that  the 
trial  court's  discretion  was  abused. 

—Clement  v.  United  States,  149  Fed.  305 79  C.  C.  A.  243 

In  a  prosecution  for  larceny,  defendant  was  not  prejudiced  by  certain 
questions  asked  a  witness  by  the  court  concerning  a  conversation  had  be- 
tween witness  and  defendant.  In  which  witness  told  defendant  that  the 
matter  could  be  fixed  up  by  an  explanation. 

—Miller  v.  Territory  of  Oklahoma,  149  Fed.  330 79  C.  G.  A.  2()8 

An  assignment  that  the  court  erred  in  not  reversing  a  conviction  on  ac- 
count of  misconduct  of  the  presiding  Judge  in  making  prejudicial  re- 
marks, Insinuations,  etc.,  with  reference  to  accused,  his  counsel,  etc.,  as 
appeared  from  the  record  of  the  proceedings  in  the  district  court,  was  fa- 
tally defective  for  failure  to  point  out  in  the  record  the  alleged  prejudicial 
remarks,  rulings,  etc. 

—Miller  V.  Territory  of  Oklahoma,  149  Fed.  330 79  C.  C.  A.  268 

Where  the  printed  record  on  a  writ  of  error  in  a  criminal  case  failed  to 
disclose  that  any  exception  was  saved  to  certain  alleged  objectionable  con- 
duct on  the  part  of  the  trial  Judge,  the  objection  could  not  be  reviewed. 
—Miller  V.  Territory  of  Oklahoma,  149  Fed.  330 79  C.  C.  A.  268 

Where  an  error  is  shown  in  a  criminal  case.  It  will  be  presumed  to  have 
been  hurtful  to  the  party  against  whom  It  has  been  committed,  until  it 
appears  to  have  been  rendered  Innocuous. 

—Miller  V.  Territory  of  Oklahoma,  149  Fed.  330 79  a  C.  A.  268 

CUSTOMS  DUTIES. 

I   1.    Ooods  sabjeot  to  daty,  rate,  aad  amoaat. 

So-called  remanlt,  In  the  form  of  ropes,  braids,  and  mats,  which  has  been 
manufactured  from  silk  produced  by  carbonizing  rags  containing  silk,  held 
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to  be  a  manufacture  of  silk,  within  the  meaning  of  Tariff  Act  July  2^ 
1897,  c.  11,  §  1,  par.  391,  Schedule  L,  30  St  187  [U.  S.  Comp.  St  1901. 
p.  1670]. 

—Frank  v.  United  States,  149  Fed.  1023 79  C.  C.  A.  360 

DAMAGES. 

For  breach  by  seller  of  contract  for  sale  of  goods,  see  "Sales,"  $  4. 

f   1*    Groundi  mnd  svbjeots  of  oompensatory  dmmages. 

Those  damages  which  are  the  natural  and  probable  result  of  a  breach 
of  a  contract,  those  which  the  parties  may  reasonably  anticipate  as  the 
effect  of  the  breach  under  the  particular  circumstances  of  the  case,  which 
are  known  to  them  when  the  contract  Is  made,  and  those  only,  may  be 
recovered  in  actions  upon  contracts. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Ck).,  149  Fed.  360 

79  C.  C.  A.  298 

But  alleged  damages,  in  addition  to  those  above  specified  on  account  of 
delay,  loss  of  time,  trouble,  and  extra  work  of  sui>erintendence,  were 
too  remote  and  speculative  for  allowance. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  360 

79  C.  C.  A.  298 

A  manufacturer  sold  steel  pipe-bands,  which  it  knew  at  the  time  it 
made  the  contract  were  to  be  used  by  the  purchaser  to  bind  together 
staves  in  wooden  pipes  for  the  purpose  of  conducting  water  to  a  city. 
There  were  latent  defects  in  the  bands  made  under  this  contract,  which 
were  not  discoverable  until  an  attempt  was  made  by  the  purchaser  to 
bend  them  around  and  to  fasten  them  upon  the  pipes. 

Held,  the  loss  of  the  expense  of  hauling  the  bands,  which  were  defective, 
from  the  railroad  station  to  which  they  were  sent  under  the  contract  to 
the  place  of  their  use,  a  few  miles  distant,  of  loading,  unloading,  dis- 
tributing, gathering,  counting,  painting,  and  of  placing  them  upon  and 
taking  them  off  the  pipes  when  broken,  was  the  natural  and  probable 
effect  of  such  defects,  which  a  person  of  ordinary  prudence  in  the  cir- 
cumstances of  the  manufacturer  would  have  anticipated,  and  the  vendee 
was  entitled  to  recover  it  as  damages. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  3G0 

79  C.  C.  A.  298 

Proof  of  knowledge  by  the  defaulting  party  at  the  time  he  makes  the 
contract  of  special  circumstances  which  make  damages  other  than  those 
ordinarily  implied  by  the  contract  and  naturally  flowing  from  it  the  nat- 
ural and  probable  effect  of  its  breach  will  warrant  the  recovery  thereof. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  360 

79  C.  C.  A.  298 
I  2.    Iiiquidated  damases  and  penalties. 

A  provision  of  a  building  contract,  reciting  that  In  case  of  delay  in  the 
completion  of  the  bulldhig  the  damages  to  the  owner  will  be  difficult  of 
computation,  and  that  it  is  therefore  agreed  that  in  case  of  delay  beyond 
the  time  fixed  the  contractor  shall  pay  a  stated  sum  per  day  from  that  time 
until  completion  as  liquidated  damages,  where  it  is  shown  that  in  fact  the 
damages  actually  sustained  by  the  owner  ^ould  not  be  accurately  com- 
puted, is  conclusive  upon  the  parties  in  the  absence  of  fraud  or  mutual  mis- 
take. 

— Chapman  Decorative  Co.  v.  Security  Mut  Life  Ins.  Co,,  149  Fed.  180 

79  C.  C.  A.  137 

DEATH. 

Caused  by  operation  of  railroad,  see  "Railroads,**  $  2. 
Cause  of  death  within  insurance  policy,  see  "Insurance,**  (2. 
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Instmcttons  m  to  oootrlbntoiy  negligenoe  m  to  person  kUled,  see  'Negli- 
gence," f  1. 
Liability  of  emplojer  for  death  of  senrant,  tee  ''Master  and  Serrant"  H  1*  2. 
Necessity  and  subject-matter  of  Instmctlons  In  action  for,  see  "Trial,**  I  2. 

I  1.    Aotloms  for  e«msl»g  deatk. 

Under  tbe  Ohio  wrongful  death  act,  proridlng  that  the  recorery  shall 
be  for  the  exdoflire  benefit  of  the  wife  or  husband,  and  children,  or  if 
there  be  neither  of  th^n,  then  of  the  parents  and  next  of  kin  of  the  powm 
whose  death  shall  be  so  caused,  the  recoyery  to  be  apportioned  among  the 
beneficiaries  with  reference  to  their  age  and  condition  and  the  laws  of  de- 
so»it  and  distribution  of  personal  estates  left  by  persons  dying  intestate, 
where  decedent  died  leaylng  a  father  and  mother  and  brothers  and  sisters^ 
tlie  action  was  properly  brought  for  their  joint  benefit,  and  not  for  the  ben- 
efit of  decedent's  next  of  kin,  excluding  his  parents,  though  on  decedent's 
death  his  personal  estate  would  hare  passed  to  his  brothers  and  sisters, 
and  not  to  his  father  and  mother,  as  prorlded  by  Ohio  Rer.  8t  1906»  ff 
416S,  4159. 

^Toledo,  8t  L.  &  W.  B.  Co.  y.  Connolly,  149  Fed.  896 

79a  a  A«  218 

DEBTOR  AN0  CREDITOR. 

See  "Bankruptcy.** 

DECEIT. 

BeeTraud.- 

DECREE. 

In  equity,  see  "Equity,**  i  Z 

DEEDS. 

Of  trust,  see  "Mortgages.** 

DEFAMATION. 

Sm  "Libel  and  Slander." 

DELIVERY. 

Of  goods  sold,  see  "Sales,"  i  8. 

DEMURRER. 

In  pleading,  see  "Equity,**  I  !• 

DEPOSITIONS. 

See  "Witnesses." 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  §  1. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  i  1. 
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DISCHARGE. 

From  Indebtedness,  see  "Bankruptcy,"  i  7;  "Belease.'* 

DISCOUNTS. 

By  bank,  see  ''Banks  and  Banking,"  12^ 

DISCRETION  OF  COURT. 

Ck>ntlnnance  In  criminal  prosecution,  see  "Criminal  Law,"  I  8. 
Reyiew  of  discretionary  mling,  see  **Criminal  Law,"  |  6. 

DISCRIMINATION. 

By  carrier,  see  "Carrlos,"  I  2. 

DISMISSAL  AND  NONSUIT. 

Appealability  of  Judgment  of  nonsuit,  see  "Appeal  and  Error,"  1 1. 

Dismissal  of  appeal,  see  "Appeal  and  Error,''  §S  4,  5. 

Dismissal  of  cause  removed  from  state  court,  see  "RemoTal  of  Causes,"  |  8. 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  i  6. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts,  see  "Courts,"  |  L 

DIVORCE. 

Action  by  divorced  wife  against  husband,  see  "Husband  and  Wife,"  1 1. 
Conclusiveness  of  Judgment  for  divorce  In  action  tbereon  In  another  state^  see 
"Judgment,"  |  4. 

DOCKETS. 

Of  Judgments,  see  ''Judgment,"  i  1, 

DOCKS. 

See  "Wharves." 

DOMICILE. 

Residence  as  ground  of  Jurisdiction,  see  "Courts,"  1 1. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 
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EMBEZZLEMENT. 

By  bank  ofl9cer,  see  ''Banks  and  Banking/'  §  2. 

EMINENT  DOMAIN. 

§   1.    Prooeedincs  to  take  property  and  assess  eompensation* 

Shannon's  Tenn.  Code,  relating  to  condemnation  proceedings,  proTldes 
for  a  preliminary  inquest  by  a  Jury,  who,  if  they  find  for  the  petitioner, 
assess  the  damages  sustained  and  report  to  the  court,  whereupon  sec- 
tion 18r>9  declares  that,  if  no  objections  are  made,  the  report  shall 
be  confirmed  and  the  land  decreed  to  the  petitioner  on  payment  of 
the  damages  assessed,  with  costs.  Section  1861  gives  to  either  party 
the  right  to  appeal  and  have  his  cape  tried  anew  before  a  Jury,  and  sectioa 
18*)3  declares  that  an  appeal  does  not  suspend  the  operations  of  the  peti- 
tioner on  the  land,  provided  he  give  bond  with  security,  etc.  Section 
18G5  provides  that  the  petitioner  shall  not  enter  on  the  land  until  the 
damages  assessed  and  the  costs  have  been  actually  paid,  or,  if  an  appeal 
has  been  taken,  until  a  bond  has  l)een  given  to  abide  the  final  Judgment 
Held  that,  where  judgment  has  been  entered  assessing  the  damages  for 
land  sought  to  be  condemned  for  a  railway  right  of  way  on  the  trial  of 
an  appeal  taken  under  section  1863,  the  petitioner  was  not  thereafter 
entitled  at  its  election  to  dismiss  the  proceeding  as  to  a  portion  of  the 
land  sought  to  be  condemned  merely  because  in  its  opinion  the  dam- 
ages assessed  were  too  high. 

—Union  Ry.  Ck).  v.  Standard  Wheel  CJo.,  149  Fed.  698.  .79  C.  C.  A-  386 

EMPLOYES. 

See  "Master  and  Servant" 

ENTRY. 

Of  Judgment,  see  "Appeal  and  Error,**  §  1 ;   "Judgment,"  §  1. 
Of  public  lands,  see  "Public  Lands,"  §  1. 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  S  1. 

EQUITABLE  SET-OFF. 

See  "Setoff  and  Counterclaim." 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  §  1. 

lOquitable  set-off,  see  "Set-Off  and  CJounterclaim." 

Laches  in  rescinding  contract  for  sale  of  realty,  see  "Vendor  and  Purchaa- 

er,"  §  1. 
Ilemoval  of  equity  suit  to  federal  court,  see  "Removal  of  Causes,"  §  4. 
Review  on  appeal  in  action  referred  to  master,  see  "Appeal  and  Error,"  S  7. 

Partieular  subjects  of  equiiahle  jurisdiction  and  equitable  remedies. 
See  "Injunction" ;   "Quieting  Title" ;    "Specific  Performance." 
Foreclosure  of  mortgages,  see  "Mortgages,"  §  1. 
Suits  for  infringement  of  patents,  see  "Patents,"  |  & 
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f    1.    Pleadins* 

Equity  rule  32  authorizes  a  defendant  to  demur  to  a  part  of  the  bill  and 
answer  as  to  the  residue,  and  rule  37  declares  that  no  demurrer  or  plea 
shall  be  held  bad  and  overruled  only  because  the  answer  of  the  defend- 
ant may  extend  to  some  part  of  the  same  matter  covered  by  such  demur- 
rer or  plea.  Held,  that  a  defendant  was  not  entitled  to  file  a  demurrer 
and  answer  at  the  same  time  both  attacking  the  entire  bill,  and  that  the 
simultaneous  filing  of  such  answer  operated  as  a  withdrawal  of  the  demur- 
rer. 

—Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321 79  O.  C.  A.  259 

A  demurrer  to  a  bill  not  accompanied  by  a  certificate  of  counsel  that  It 
was  well  founded  In  point  of  law,  as  required  by  equity  rule  31,  was  fa- 
tally defective. 

—Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321 79  C.  C.  A.  259 

A  demurrer  to  a.  bill  not  supported  by  the  affidavit  of  the  defendant 
that  it  was  not  interposed  for  delay  as  required  by  equity  rule  31,  was 
fatally  defective. 

—Bryant  Bros.  Ck).  v.  Robinson,  149  Fed.  321 79  C.  C.  A.  259 

^   2.    Decree  and  enforcement  thereof. 

A  bill  in  equity  was  filed  by  the  lessors  In  an  oil  lease  against  the  les: 
see  for  a  discovery  and  an  accounting  with  respect  to  royalties  reserved 
by  the  lease,  and  for  a  specific  performance  of  the  contract  as  to  delivery 
of  such  royalty  oil.  TTie  defendant  answered,  and  also  filed  a  cross-bill, 
In  which  it  insisted  on  its  rights  under  the  lease,  and  alleged  that  certain 
other  persons  who  were  made  defendants  thereto  claimed  ownership  of 
portions  of  the  land,  and  prayed  that  their  rights  be  determined  by  the 
court.  Such  defendants  appeared,  and  with  the  consent  of  all  parties 
all  questions  raised  by  the  pleadings  were  referred  to  a  master  who  made 
findings  with  respect  to  the  title  to  the  lands,  which  were  confirmed  by 
the  court  and  a  decree  entered.  Held,  that  the  bill  filed  by  the  original 
defendant  was  not  a  bill  of  interpleader,  but  a  cross-bill  in  aid  of  its 
answer,  setting  up  matters  necessary  to  be  determined  as  preliminary  to 
a  decision  on  the  original  bill,  and  which  as  such  the  court  had  Jurisdic- 
tion to  determine,  and  that  all  parties  having  submitted  their  rights  to 
such  determination  were  bound  by  the  decree,  even  if  it  did  declare  legal 
rights. 

—Robinson  v.  Brast,  149  Fed.  149 79  C.  C.  A.  39 

f  3.    Bill  of  rcTlew. 

A  party  will  not  be  given  leave  to  file  a  bill  of  review  and  for  a  rehear- 
ing on  the  ground  of  newly  discovered  evidence,  where  such  evidence  is 
hearsay  or  otherwise  inadmissible. 

—Ward  V.  Ward,  149  Fed.  204 79  C.  C.  A.  162 

Leave  to  file  a  bill  of  review  on  the  ground  of  newly  discovered  evidence 
will  not  l>e  granted,  where  such  evidence  is  merely  cumulative  on  issues 
joined  and  tried  in  the  case  or  where  it  is  Immaterial  to  the  Issues  upon 
which  the  case  was  decided. 

—Richardson  v.  Lowe.  149  Fed.  625 79  C.  C.  A.  817 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  railroads,  see  "Railroads,*'  S  1. 
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ESTOPPEL 

By  Judgment,  see  "Judgment,'*  §  3. 

To  deny  acceptance  of  Insurance  application,  see  "Insurance,"  1 1. 

To  deny  corporate  power,  see  "Corporations,"  §  L 

S   !•    Equitable  estoppeL 

If  officers  of  the  United  States  are  authorized  to  shape  its  course  of 
conduct  as  to  a  particular  transaction,  and  they  have  acted  within  the 
purriew  of  their  authority,  their  acts  or  omissions  may  In  a  proper  case 
work  an  estoppel  against  the  government. 

—United  States  v.  Walker,  148  Fed.  1022 79  a  a  A.  392 


EVIDENCE. 

See  "Witnesses." 

Questions  of  fact  for  Jury,  see  "Trial,"  §  1. 

A8  to  particular  facts  or  issues. 
Insolvency,  see  "Bankruptcy,"  i  3. 

In  actions  by  or  against  particular  classes  of  persons. 
See  "Carriers,"  i  3. 

In  particular  civil  actions  or  proceedings. 
See  "Collision,"  i  3;  "Conspiracy,"  f  1. 
For  breach  of  contract,  see  "Contracts,"  f  6. 
For  compensation  of  agent,  see  "Principal  and  Agent,"  I  !• 
For  loss  of  or  injury  to  tow,  see  •*Towage." 
For  personal  injuries,  see  "Carriers,"  |  3. 
Qn  insurance  policy,  see  "Insurance,"  §  3. 
To  quiet  title  to  mining  claim,  see  **Mine8  and  Minerals,"  |  !• 

In  criminal  prosecutions. 
Against  bank  officer,  see  "Banks  and  Banking,"  I  2. 

§   1*    PresvBtptions. 

The  legal  presumption  is  that  parties  to  contracts  valid  on  their  faces 
intend  in  good  faith  to  perform  them.  One  who  would  avoid  his  con- 
tracts and  escape  their  obligations  by  his  own  wrong  should  establish  it 
by  clear  proof.  A  speculator  dealt  in  about  14,000,000  bushels  of  grain, 
and  less  than  2  per  cent,  of  it  was  delivered.  He  made  contracts  valid 
on  their  faces  for  the  purchase  of  grain  for  future  delivery  through  brokers 
who  were  members,  respectively,  of  the  Board  of  Trade  of  Chicago  or  of 
the  Merchants'  Exchange  of  St  Louis  and  became  indebted  to  them 
for  balances  of  account.  He  testified  that  he  did  not  Intend  to  deliver 
or  to  receive  any  grain  under  his  contracts  unless  forced  to  do  so  in  order 
to  prevent  his  contracts  from  being  closed  out  under  the  rules  of  the 
board  or  the  exchange.  Held,  this  evidence  did  not  establish  an  illegal 
intention.  l>ecause  it  did  not  disclose  a  purpose  to  settle  the  obligations 
of  his  contracts  by  paying  to,  or  receiving  from,  the  other  parties  thereto 
the  differences  between  the  contract  prices  and  the  market  prices  at  the 
times  of  delivery,  but  it  was  consonant  with  an  intention  to  settle  the 
obligations  of  his  contracts  as  far  as  possible  by  set-off  and  by  ringing  off 
and  by  the  payment  of  differences  In  accordance  with  the  rules  of  the 
board  and  to  deliver  and  receive  that  portion  of  the  contracted  grain  for 
which  he  could  not  thus  settle,  and  this  was  not  an  unlawful  intention, 
and  did  not  render  the  transactions  wagers  or  void. 

— Cleage  v.  Laidley,  149  Fed.  346 79  a  a  A.  2Si 
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Proof  that  one  had  property  of  the  value  of  only  abont  $50  and  that  he 
owed  more  than  $25,000  in  July,  and  that  he  paid  no  part  of  this  indebt- 
edness during  the  succeeding  four  months  is  sufficient  evidence  that  he 
was  insolvent  in  the  following  Octol>er  and  December.  A  condition  of 
insolvency  is  presumed  to  continue  as  long  as  such  conditions  usually  con- 
tinue under  similar  circumstances. 

— Oleage  y.  Laidley,  149  Fed.  846 ^..79  O.  a  A«  284 

EXAMINATION. 

Of  witnesses  in  general,  see  ''Witnesses,"  1 1. 

EXCEPTIONS. 

For  purpose  of  review,  see  "Appeal  and  Error,"  |  2;  "Criminal  Law,"  (  6. 

EXCEPTIONS,  BILL  OF. 

i    1.    Ifaturey  form,  and  eontents  in  seneraL 

Where,  in  an  action  for  injuries  to  a  passenger,  defendant  claimed  that 
certain  acts  occurring  at  the  trial  with  reference  to  the  extent  of  plain- 
tiff's hijuries  unduly  influenced  the  sympathies  of  the  jury,  and  applied 
for  a  new  trial  on  that  ground,  but  the  trial  judge  in  denying  a  new  trial 
did  not  sp^flcally  find  that  undue  influence  and  prejudice  had  in  fact  oc- 
curred, the  bill  of  exceptions  on  a  writ  of  error  should  be  ccmstrued  to 
mean  that,  while  the  facts  were  as  stated,  the  jury  were  not  unduly  in- 
fluenced thereby.. 

— IlUnois  Cent  R.  Co.  v.  Warren,  149  Fed.  658 79  O.  C.  A.  850 

EXECUTION. 

In  equity,  see  "Equity,"  |  2. 

FEDERAL  COURTS. 

See  "Courts,-  (  1. 

Summoning  jury  for  federal  courts,  see  "Jury,"  |  1« 

FEDERAL  QUESTIONS. 

Qround  for  removal  of  cause,  see  "Removal  of  Causes,"  |  1« 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  S  1. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 

FORECLOSURE. 

Of  mortgage,  see  "Mortgages,"  i  !• 
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FOREIGN  CORPORATIONS. 

8«e  "Corporations,"  {  2. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  {  4. 

FORMER  ADJUDICATION. 

See  "Judgment,"  {  3. 

FRAUD. 

Affecting  contracts,  see  "CJontracts,"  §  3. 
Relating  to  public  lands,  see  "Public  Lands,"  1 1. 

i   1.    Actions. 

If  the  fraud  inducing  a  purchase  of  property  has  been  waived  by  laches 
as  a  ground  for  rescission  of  the  contract,  and  the  vendee  has  not  fully 
performed  on  his  part,  he  may  not,  with  full  knowledge  of  the  vitiating 
fraud,  continue  performance,  voluntarily  subjecting  himself  to  damage, 
and  afterwards  recover  therefor. 

—Richardson  v.  Lowe,  149  Fed.  625 79  C.  C.  A.  317 

FUTURES. 

Dealing  in  futures,  see  *'Gaming,"  I  !• 

GAMING. 

I   1.    Gmmblins  contracts  and  transactloma* 

Contracts  for  the  purchase  and  sale  for  future  delivery  of  grain  or  other 
personal  property  are  lawful  and  valid.  But  the  intention  of  the  parties 
to  such  a  contract  to  discharge  their  obligations  under  it  by  the  payment 
by  one  of  the  parties  to  the  other  of  the  difference  between  the  contract 
price  and  the  market  price  of  the  commodity  sold,  and  never  to  make  or 
accept  any  delivery,  renders  the  agreement  a  wager  and  makes  it  void- 
— Cleage  v.  Laidley,  149  Fed.  346 79  C.  C.  A.  284 

A  sale  of  a  contract  for  future  delivery,  or  of  rights  under  it,  before  the 
time  of  delivery,  is  not  unlawful.  An  intention  by  the  parties  to  such  a 
contract  to  sell  it,  or  to  sell  their  rights  under  It  before  the  day  of  deliv- 
ery, so  that  they  will  not  deliver  or  receive  any  of  the  contracted  com- 
modity does  not  make  the  contract  a  wager  nor  avoid  it  Ponder  v.  Je- 
rome Hill  Cotton  Co.,  40  C.  C.  A.  416,  420,  100  Fed.  373,  377. 

—Cleage  v.  Laidley,  149  Fed.  346 79  a  C.  A.  284 

The  settlement  of  the  obligations  of  such  contracts  by  set-off  and  by 
ringing  off  and  by  paying  the  differences  according  to  the  rules  and  prac- 
tice of  the  Board  of  Trade  of  Chicago  Is  not  unlawful.  The  intention  of 
the  parties  to  such  contracts  to  discharge  their  obligations  under  them  as 
far  as  possible  by  set-off  and  by  ringing  off  in  this  way,  and  to  receive  or 
to  deliver  only  that  portion  of  the  contracted  commodities  for  which  they 
may  be  unable  to  settle  in  that  way,  is  not  illegal,  and  does  not  render 
the  contracts  or  transactions  wagers  or  void.  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co..  25  Sup.  Ct.  637,  198  U.  S.  236,  248,  249,  49  L.  Bd.  1031. 
—Cleage  V.  Laidley,  149  Fed,  346 79  a  a  A.  284 
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GOOD  FAITH. 

•Of  purchaser,  see  "Bills  and  Notes/'  §  1. 

GRAND  JURY. 

See  "Indictment  and  Information." 

Pleas  and  abatement  to  indictment  for  defect  in,  see  "Oimlnal  Law,"  $  2. 

Act  Cong.  May  11,  1858,  c.  31  (11  Stat  285),  created  the  state  of  Min- 
nesota into  one  federal  judicial  district,  and  Act  March  3,  1859,  c.  76 
(11  Stat.  402  [U.  S.  CJomp.  St.  1901,  pp.  316,  446]),  provided  for  the  hold- 
ing of  terms  of  court  in  three  different  cities.  Act  April  26,  1890,  c  167, 
8  1  [U.  S.  Ck>mp.  St  1901,  p.  374],  declared  that,  for  the  purpose  of  hold- 
ing terms  of  court  the  district  of  Minnesota  was  divided  into  six  divi- 
sions, and  section  6  ttiat  grand  and  petit  juries  should  be  summoned  for 
each  of  the  terms  of  such  court,  and  the  petit  Jury  should  be  competent 
to  sit  and  act  as  such  Jury  in  either  the  Circuit  or  District  Court  at 
such  terms.  Act  C5ong.  June  12,  1894,  c.  132  (28  Stat  102),  provided  that 
all  criminal  proceedings  instituted  for  the  trial  of  offenses  against  the  laws 
of  the  United  States  arising  in  the  district  of  Minnesota  shall  be  brought 
had,  and  prosecuted  In  the  division  of  the  district  in  which  the  offenses 
were  committed.  Held,  that  a  federal  grand  Jury  was  not  required  to  be 
drawn  from  the  division  of  the  district  in  which  the  offense  to  be  in- 
vestigated was  committed,  but  might  be  properly  summoned  from  any 
portion  of  the  state  constituting  "the  district,"  regardless  of  the  place 
where  the  prosecution  was  triable. 

—Clement  v.  United  States,  149  Fed.  805 79  0.  C.  A.  243 

GRANTS. 

Of  public  landfl,  see  ''Public  Lands." 

GUARANTY. 

Power  of  corporation  to  guaranty  notes,  see  "Corporations,"  S  1. 

I   1.    Requisites  snd  Talidity. 

The  making  of  further  loans  by  a  bank  to  a  debtor,  at  the  request  of  a 
guarantor,  is  a  sufficient  consideration  for  a  guaranty  of  the  prior  in- 
debtedness. 

— Peters  v.  Merchants'  &  Farmers*  Bank  of  Ponchatoula,  149  Fed.  373 

79  C.  C.  A.  193 
I  2.    Gonstraetioii  and  operation. 

Defendant  became  guarantor  of  loans  to  be  made  by  plaintiff  bank  to  a 
third  party  to  the  amount  of  $10,000.  When  plaintiff  had  in  fact  lent 
such  party  an  amount  in  excess  of  $10,000,  defendant  by  telegram  and 
letters  authorized  a  further  extension  of  credit  on  his  guaranty  to  the 
extent  of  $2,000,  "making  $12,000,  all  told."  It  did  not  appear  that  he 
had  any  knowledge  that  the  amount  then  owing  exceeded  the  $10,000 
guarantied  by  him.  Held,  that  the  second  guaranty  did  not  cover  such 
excess,  but  only  such  amount  as  was  thereafter  lent,  not  exceeding  $2,000. 
— ^Peters  v.  Merchants*  &  Farmers*  Bonk  of  Ponchatoula,  149  Fed.  373 

79  C.  C.  A.  193 
I  3«    Bichts  and  remedies  of  gnarantor. 

Where  a  bank,  which  held  a  mortgage  securing  a  part  of  a  customer's 
indebtedness,  another  part  being  secured  by  defendant's  guaranty,  and  still 
another  part  being  unsecured,  obtained  a  Judgment  against  the  principal 
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debtor  for  tbe  whole  indebtedness,  reserving  its  right  to  proceed  on  the 
mortgage,  the  fact  that  it  sold  the  mortgaged  property  under  an  execution 
on  the  judgment,  instea4}  of  foreclosing  the  mortgage,  was  not  prejudicial 
to  defendant  and  did  not  deprive  the  bank  of  the  right  to  apply  tlie  pro- 
ceeds in  payment  of  the  mortgage  debt :  but  it  was  required  to  apply  any 
surplus  pro  rata  on  the  entire  remaining  indebtedness. 

— Peters  t.  Mercliants'  &  Farmers'  Bank  of  Ponchatoula,  149  Fed.  373 

79  a  a  A.  193 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  §  7. 

In  criminal  prosecutions,  see  "Criminal  Law,"  |  & 

HIGHWAYS. 

See  "Municipal  Corporations,"  1 1. 

HUSBAND  AND  WIFE. 

I   1.    Aotloms* 

A  wife  cannot,  either  before  or  after  divorce,  maintain  an  action  to  re* 
cover  damages  from  her  hu8l>and  for  his  failure  to  supply  her  with  the 
necessaries  of  life,  or  for  any  other  act  or  failure  of  duty  connected  with 
or  arising  from  the  marital  relation. 

—Decker  V.  Kedly,  148  Fed.  681 79  a  C  A«  305 

IMMIGRATION. 

Regulation,  see  "Aliens,"  f  1. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  2. 


Duties,  see  "Customs  Duties." 


See  "Guaranty." 


IMPORTS. 


INDEMNITY. 


INDIANS. 


Rev.  St  §  2116,  provides  that  no  purchase,  grant,  lease,  or  other  con- 
veyance of  land  from  any  Indian  nation  or  tribe  of  Indians  shall  be 
valid,  unless  the  same  be  made  by  treaty  or  convention  entered  into 
pursuant  to  the  Constitution;  but  Act  Cong.  March  1,  1889,  c.  333.  25 
Stat.  784,  repealed  all  laws  previously  existing  intended  to  prevent  the 
Chickasaw  Nation  from  lawfully  making  leases  for  mining  coal  for  a 
period  not  exceeding  10  years.  Held,  that  leases  executed  by  the  na- 
tional secretary  of  the  Chickasaw  Nation,  in  Octol>er,  1890,  for  the 
mining  of  coal  and  other  minerals,  were  valid,  so  far  as  they  authorized 
the  mining  of  coal. for  a  period  not  exceeding  10  years. 

^McBride  v.  Farrington,  149  Fed.  114 79  a  &  A.  56 
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INDICTMENT  AND  INFORMATION. 

•See  **Grand  Jury.** 

Indictment  of  bank  officer,  see  "Banks  and  Banking,"  §  2. 
Motion  in  arrest  of  Judgment  for  insufficiency  of  indictment,  see  "Criminal 
Law,'*  I  5. 

I   1.    Requisites  and  sufllciency  of  moonsation. 

Technical  accuracy  must  yield  to  the  fair  and  obvious  meaning  of  the 
language  employed,  when  tested  by  the  ordinary  rules  of  construction,  and 
regard  must  be  had  to  the  necessity  of  punishing  the  guilty,  as  well  as  ac* 
Qmtting  the  innocent 

—Clement  v.  United  States,  149  Fed.  305 79  C.  C.  A.  243 

Under  U.  S.  Conip.  St  1901,  p.  702,  $  1025,  providing  that  so  far  as 
possible,  consistent  with  assuring  accused  a  fair  and  impartial  trial,  the 
court  shall  disregard  form,  imperfection  of  statement  and  unimportant 
defects  which  do  not  reasonably  tend  to  prejudice  accused,  an  indictment 
is  sufficiently  certain  if  it  alleges  facts  sufficient  to  enable  accused  to 
make  his  defense,  and  to  plead  the  Judgment  in  bar  of  any  further  pros- 
ecution for  the  same  offense. 

—Clement  V.  United  States,  149  Fed.  805 79  C.  O.  A.  243 

INDORSEMENT. 

<tf  bill  of  exchange  or  promissory  note,  see  "Bills  and  Notes,"  S  1. 

INFORMATION. 

-Criminal  accusation,  see  "Indictment  and  Information.** 

INFRINGEMENT. 

Of  patent,  see  'Tatents,*'  S  5. 

Of  trade-mark,  see  "Trade-Marks  and  Trade-Names,*'  $  1. 

INJUNCTION. 

T\)  protect  water  rights,  see  "Waters  and  Water  Courses,**  $  1. 
To   restrain   unfair   competition    in   trade,    see   "Trade-Marks    and    Trade- 
Names,"  i  1. 

4   1*    Nature  and  grounds  in  generaL 

Where  defendants  had  filed  an  application  for  a  permit  to  divert  water 
from  a  stream  which  had  been  granted  by  the  state  authorities  on  their 
furnishing  a  plan  of  their  proposed  works,  which  plan  if  carried  out  would 
work  irreparable  injury  to  the  plant  of  complainant,  which  was  a  prior 
appropriator,  and  defendants  insisted  upon  their  right  and  affirmed  their 
intention  to  proceed  in  accordance  with  such  plans,  such  facts  sufficiently 
show  a  purpose  and  intention  to  Interfere  with  complainant's  water  rights 
to  warrant  the  granting  of  an  injunction  to  restrain  the  threatened  Injury. 

— Trade  Dollar  Consol.  Min.  Co.  v.  Fraser,  148  Fed.  58.") 

79  C.  C.  A.  37 

The  fact  that  defendants,  who  claim  the  right  to  take  water  from  a 
stream  in  accordance  with  plans  approved  by  the  state  authorities,  in  car- 
rying out  such  plans  would  be  compelled  to  condemn  right  of  way  over 
the  lands  of  complainant,  who  Is  a  prior  appropriator,  will  not  debar 
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coroplalnant  from  tbe  ri^ht  to  an  injunction  to  restrain  the  building  of 
mioh  proposed  works,  where  their  constmetlon  wonld  work  irreparable  In- 
Jury  to  the  plant  of  complainant  and  destroy  the  value  of  its  prior  water 
right  since  its  equitable  rights  could  not  be  adequately  protected  in  the 
condemnation  proceeding. 

—Trade  Dollar  Consol.  Mln.  Oo.  t.  Fraser,  148  Fed.  585 

79  C.  C.  A.  87 
§  2.    S«bje«ts  of  protaetioii  aad  relief. 

It  is  a  proix'r  exercise  of  discretion  on  the  part  of  a  Circuit  Court  to- 
enjoin  a  receiver  of  a  national  bank  from  transmitting  a  fund  in  his  bands 
to  tbe  treasurer  of  the  United  States  pending  the  determlnaticMi  by  the 
court  of  a  preferential  claim  thereto. 

—American  Can  Co.  v.  Williams.  149  Fed.  200 79  C  C.  A.  158 

S  3.    Aetioms  for  imjwmetioas. 

A  bill  to  enjoin  tresi)aHH  by  the  cutting  of  trees  does  not  state  a  case 
within  the  Jurisdiction  of  equity,  where  it  shows  that  the  trees  are  forest 
trees,  valuable  only  for  lumber,  and  there  is  no  allegation  that  the  de- 
fendant  is  insolvent ;  and  a  mere  allegation  that  complainant  will  suffer 
irreparable  injury,  without  stating  facts  to  support  it,  is  not  sufficient 

— Ashbum  v.  Graves,  149  Fed.  968 ;  Graves  v.  Crawford,  Id 

79  C.  0.  A.  478 
I  4.    Prellatlmary  aad  interloevtory  lajvmetioas. 

An  order  granting  a  preliminary  injunction  restraining  defendants  from 
inducing  complalnanrs  cuKtomers  to  violate  their  contracts  by  selling  a 
proprietary  medicine  manufactured  by  complainant  to  defendants,  coi/trary 
to  the  terms  of  their  said  contracts,  considered,  and  affirmed. 

—Wells  &  Richardson  Co.  v.  Abraham,  149  Fed.  408.  .79  C.  a  A.  228 

IN  PAIS. 

Estoppel,  see  "Estoppel,**  t  1. 

INSOLVENCY. 

See  "Bankruptcy." 

Presumptions  as  to  existence  of,  see  ''Evidence,"  1 1* 

iNSURANCL 

§   1.    The  contTAct  la  seneraL 

Deceased  applied  for  insurance  in  defendant  company,  and  In  order 
to  get  a  reduction  in  premium  requested  informally  that  his  applicaticm 
be  dated  back.  At  the  time  of  making  the  application  he  paid  the  locar 
agent  the  premium  for  the  first  year,  taking  a  receipt  providing  that  the 
premium  should  be  returned  in  case  the  application  should  not  be  ac- 
cepted. Defendant  elected  not  to  accept  the  application,  unless  the  ap- 
plicant amended  it,  formally  requesting  that  the  insurance  should  take 
effect  as  of  the  prior  date,  and  consenting  to  certain  other  conditions 
and  for  this  purpose  submitted  an  amended  application,  with  a  policy 
based  thereon,  which  was  sent  to  Its  local  agent  with  instructions  not  to 
deliver  until  the  applicant  signed  the  amended  application  and  paid  cer- 
tain interest  on  the  first  premium.  The  agent  wrote  the  applicant  that 
the  policy  had  arrfVed  "straight  as  a  string"  and  that  he  hoped  to  de- 
liver the  same  the  following  Sunday,  but  insured  died  before  that  time 
without  having  received  the  policy,  signed  the  amended  application,  or 
paid  the  additional  premium.  Held,  there  was  no  acceptance  by  de- 
ceased of  the  insurance  company's  counter  proposition,  contained  in  the 
amended  application,  sufficient  to  constitute  a  contract  of  insurance. 

— McNlcol  T.  New  York  Life  Ina,  Co.,  149  Fed.  141... 79  C  C  A.  XL 
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The  receipt  of  a  first  year's  premium  from  an  applicant  for  life  insur- 
ance, with  the  qualification  that  it  was  conditional  on  the  acceptance  by 
the  insurer  of  the  applicant's  proposition  for  insurance  as  made  in  his  ap- 
plication, and,  if  the  proposition  was  not  accepted,  the  money  should  be 
returned,  did  not  constitute  a  contract  of  insurance. 

-^McNicol  V.  New  Yorli  Life  Ina  Co.,  149  Fed.  141... 79  C.  C.  A.  11 

Defendant  Insurance  company  rejected  an  application  for  insurance  at 
made,  but  filled  out  an  amended  application  and  the  policy  based  thereon, 
and  sent  the  same  to  its  local  agent,  with  instructions  not  to  deliver  the 
policy  until  insured  had  signed  the  amended  application  and  paid  the 
necessary  additional  premium.  The  agent  wrote  the  applicant  that  he 
had  received  the  policy  "straight  as  a  string"  and  hoped  to  deliver  the 
same  the  following  Sunday,  but  the  applicant  died  before  signing  the 
amended  application  or  obtaining  the  policy.  Held,  that  the  Insurance 
company  was  not  estopped  by  the  letter  of  the  local  agent  to  deny  that  it 
had  not  accepted  the  applicant's  original  proposition. 

— McNlcol  V.  New  York  Life  Ins.  Co.,  149  Fed.  141... 79  C.  C.  A.  11 

f   2*     Bisks  aad  cavses  of  loss. 

An  accident  policy  recited  that  it  insured  against  bodily  injuries  sus- 
tained through  external,  violent  and  accidental  means,  and  in  a  subse- 
quent clause  provided  that  it  did  not  cover  death  from  disability  result- 
ing from  mineral,  animal,  vegetable,  gaseous,  or  any  other  kind  of  poison, 
but,  subject  to  its  conditions,  covered  death  or  disability  resulting  from 
septicsemla,  etc.  Held,  that  the  policy  did  not  cover  death  from  septicsemia 
ensuing  from  a  surgical  operation  for  appendicitis. 

— Herdic  v.  Maryland  Casualty  Co.,  149  Fed.  198 79  C.  C.  A.  156 

f   3.    Actions  on  policies. 

Evidence  which  warrants  a  finding  that  the  property  of  a  corporation 
plaintlfl'  was  willfully  burned  by  Its  president,  who  had  full  control  of 
its  affairs  and  was  the  owner  of  practically  all  of  its  stock,  the  remainder 
being  owned  by  members  of  his  family;  that  the  business  was  on  the 
decline,  the  lease  about  to  expire,  and  the  property  overinsured ;  and  that 
the  overvaluation  was  participated  in  by  other  members  of  the  family — is 
sufficient  to  charge  the  corporation  with  the  act  of  incendiarism,  and  to 
constitute  a  defense  to  an  action  to  recover  the  insurance. 

— Meily  Co.  v.  London  &  Lancashire  Fire  Ins.  Co.,  148  Fed.  683 

79  C.  C.  A.  454 
Where  an  employer's  liability  policy  provided  that  an  action  thereon 
should  be  barred  unless  commenced  within  30  days  after  the  right  of  action 
accrued,  but  the  insurer  participated  in  negotiations  for  a  settlement  for  a 
period  of  more  tlian  90  days  after  the  30-day  limitation  had  expired,  the 
contract  limitation  was  absolutely  waived,  so  that  on  the  termination  of 
the  negotiations  for  settlement  the  Insured  was  only  required  to  proceed 
within  the  statutory  period  to  enforce  its  claim. 

— Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.  of  Hartford,  Conn., 
149   Fed.   954 79  C.  C.  A.  464 

Wiiere,  In  an  action  on  an  employer's  liability  policy,  it  was  claimed  that 
the  suit  was  barred  by  a  30-day  limitation  clause,  certain  correspondence 
between  insiu-ed  and  the  local  and  state  agents  of  the  defendant  company 
and  between  such  agents  themselves  regarding  the  adjustment  of  the 
claim,  which  was  a  mere  continuance  of  the  same  adjustment  which  the 
company  admitted  to  have  been  conducting  for  90  days  after  the  30-day 
limitation  had  expired,  was  admissible  as  bearing  on  the  issue  of  waiver 
of  such  contract  limitation. 

— Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.  of  Hartford,  Conn., 
149  Fed.   954 79  C.  O.  A.  464 

INTENT. 

Elem^it  of  larceny,  see  ''Larceny/'  |  !• 
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INTEREST. 

Bffect  u  to  credibility  of  wltnese,  see  "Witnesses,"  |  2. 

INTERLOCUTORY  INJUNCTION. 

See  ''iDjanctiOD."  |  i. 

INTERLOCUTORY  JUDGMENT. 

Appealablll(7t  Me  "Appeal  and  Error,"  1 1. 


INTERNATIONAL  LAW. 


See  "Aliens.' 


INTERSTATE  COMMERCE 

Regulation,  see  "Carriers,"  1 1. 

INVENTION. 

See  "Patents." 

IRREPARABLE  INJURY. 

Ground  for  relief  by  injunction,  see  ^'Injunction,"  |  1. 

JUDGES. 

See  "Courts." 

JUDGMENT. 

Decree  in  equity,  see  "Equity/*  |  8. 

On  appeal  or  writ  of  error,  see  *' Appeal  and  E^nw,"  |  & 

Reyiew,  see  "Appeal  and  Error." 

I   le    Entry,  reoord,  and  dooketins.  ' 

Wbere  the  clerk  neglected  to  enter  Judgment  pursuant  to  the  direction 
of  the  court  during  the  term,  he  had  no  power  thereafter  to  «iter  Judg- 
ment nunc  pro  tunc. 

—Pressed  Steel  Car  Oo.  t.  Steel  Car  Forge  Co.,  149  Fed.  182 

79  a  a  A.  130 

Circuit  Court  rule  16,  providing  that,  where  Judgment  shall  be  omitted 
to  be  entered  on  a  verdict,  it  shall  be  considered  as  entered  on  the  last 
day  of  the  term.  Is  applicable  only  to  a  verdict  which  is  sufficient  to  sup- 
port a  Judgment 

—Pressed  Steel  Car  Oo.  v.  Steel  Car  Forge  Co.,  149  Fed.  182 

79  O.  O.  A.  130 
§   2.    GoUateral  attaok. 

Where,  after  a  debtor  had  been  adjudged  a  bankrupt,  he  recognized  the 
validity  of  the  adjudication,  and  applied  for  a  discharge  from  his  debts, 
and  there  was  no  appeal  taken,  the  adjudication  was  not  subject  to  col- 
lateral attack  because  of  a  defect  in  the  petition,  in  a  proceeding  against 
the  bankrupt  for  taking  a  falne  oath. 

^Edelstein  v.  United  States,  149  Fed.  636 79  a  a  A.  328 
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Where  Judgments  are  rendered  In  bankruptcy  proceedings  on  questions 
arising  therein,  they  possess  all  the  incidents  and  qualities  of  finality  and 
couelusiyeness  appertaining  to  Judgments  gf  courts  of  general  Jurisdic- 
tion, and,  unless  reyersed  on  appeal  or  writ  of  error,  import  absolute 
verity. 

— Edelstein  y.  United  States,  149  Fed.  686 79  O.  C.  A«  328 

I  3.    Merger  And  Imw  of  oanses  of  action  and  defenses. 

Plaintiffs,  haying  conveyed  the  timber  on  certain  land  In  1893-94,  with- 
out fixing  a  time  for  the  removal  thereof,  instituted  a  suit  in  1901 
against  defendant  which  had  acquired  such  timber  rights  to  restrain  it* 
from  removing  the  timber,  on  the  theory  that  defendant  was  only  enti- 
tled to  a  reasonable  time  to  remove  the  same,  which  had  then  elapsed. 
The  bill  prayed  that,  in  case  a  reasonable  time  had  not  elapsed,  the 
oourt  should  fix  a  time  within  which  the  timber  should  be  removed.  The 
state  Supreme  Court,  reversing  a  decree  sustaining  complainant*s  con- 
tention that  a  reasonable  time  had  elapsed,  held  tliat,  under  the  evidence 
disclosed,  a  reasonable  time  would  not  elapse  until  November  1,  1903,  and 
dismissed  complainant's  bill.  Held  that,  though  the  decision  fixing  the 
time  was  contained  only  in  the  state  court's  opinion  and  not  in  its  decree, 
it  was,  nevertheless,  within  the  issues  tendered  by  the  bill,  and  was  res 
Judicata  of  complainant's  right  to  recover  the  value  of  timber  cut  from 
the  land  by  defendant  prior  to  the  date  so  fixed. 

— Carson  v.  Three  States  Lumber  Co.,  149  Fed,  377. .  .79  C.  C.  A.  197 

The  acquittal  of  a  defendant  indicted  under  section  12  of  Act  March  3, 
1899,  30  Stat  1151  [U.  S.  Comp.  St  1901,  pp.  3541,  3542],  for  creating  an 
obstruction  in  a  navigable  stream,  In  violation  of  section  10  of  said  act 
is  not  a  bar  to  a  subsequent  suit  in  equity  brought  by  the  United  States 
under  the  same  section  against  the  same  defendant  to  compel  the  removal 
of  such  obstruction ;  the  issues  and  measure  of  proof  required  in  the  two 
proceedings  not  being  the  same. 

— United  States  v.  Donaldson-Schultz  Co.,  148  Fed.  581 

79  C.  C.  A.  403 
I  4.    ForelsB  Jndsments. 

Under  article  4,  §  1,  of  the  federal  Constitution,  requiring  that  full 
faith  and  credit  shall  be  given  to  the  judicial  proceedings  of  another 
state.  In  order  that  a  Judgment  or  decree  shall  be  conclusive  in  an  ac- 
tion brought  thereon  in  another  state,  it  must  not  only  be  conclu- 
sive in  the  Jurisdiction  where  rendered,  but  also  final  In  character, 
and  establish  a  fixed  and  certain  liability;  and  a  decree  for  alimony 
and  costs  will  support  an  action  in  another  state  in  so  far  as  it  is  for  a 
sum  due  at  the  time  of  its  rendition,  and  which  is  absolutely  awarded, 
but  not  with  respect  to  future  payments,  for  which  it  provides,  but 
as  to  which  It  remains  subject  to  modification  at  any  time,  in  the  dis- 
cretion of  the  court. 

— Israel  v.  Israel,  148  Fed.  576 79  0.  C.  A.  32 


JURISDICTION. 

Of  criminal  prosecutions,  see  "Criminal  Law,"  (  1. 
Of  particular  courts,  see  "Courts." 


JURY. 

See  "Grand  Jury." 

Questions  for  Jury  in  civil  actions,  see  "Trial,"  §  1. 
Taking  case  or  question  from  jury  at  trial,  see  "Trial,"  |  L 
Verdict  in  civil  actions,  see  "Trial,"  §  3. 
Verdict  in  criminal  prosecutions,  see  "Criminal  Law,"  |  4. 
79  CCA 87 
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I   1.    taauKoaIss,  attamdamoe,  diicharge,  mmd  eompeasatlom. 

Act  Cong.  April  26,  1800.  c  167,  §  1  [U.  S.  Comp.  St  1901,  p.  374], 
diyides  tbe  judicial  district  of  Minnesota  into  six  dlTisIons,  and  section 
6  provides  tJbat  tbe  grand  and  petit  juries  shall  be  summoned  for  each 
of  tbe  terms  of  Circuit  or  District  Court,  and  that  tbe  petit  jury  shall  be 
competent  to  alt  and  act  as  such  jury  in  either  of  such  courts.  Act  June 
12,  1894,  c.  182,  28  Stat  102,  requires  all  criminal  proceedings  instituted 
for  the  trial  of  offenses  against  tbe  United  States  arising  in  tbe  district 
of  Minnesota  to  be  brought  had,  and  prosecuted  in  the  division  of  the 
district  in  which  the  offenses  were  committed.  U.  8.  Comp.  St  1901,  p. 
455,  I  563.  confers  on  District  Courts  of  the  United  States  jurisdiction 
of  all  crimes  and  off^ises  cognisable  under  tbe  authority  of  the  United 
States  committed  within  their  districts,  and  Const  Amend.  6,  declares 
that  in  all  criminal  proceedings  the  accused  shall  enjoy  the  right  to  a 
trial  by  a  jury  of  tbe  state  and  district  wherein  the  crime  shall  have 
been  committed,  which  district  shall  have  been  previously  ascertained 
by  law.  Held,  that  a  petit  jury  for  the  trial  of  federal  offenses  arising 
in  Minnesota  might  be  properly  summoned  from  any  portion  of  the 
state,  and  that  accused  was  not  entitled  to  a  jury  exclusively  summoned 
from  tbe  division  of  the  district  in  which  he  was  triable. 

—Clement  v.  United  States,  149  Fed.  305 79  a  a  A.  243 

KNOWLEDGE. 

By  lervant  of  defects  causing  injury,  see  "Master  and  Servant"  §  1. 

LACHES. 

In  rescinding  contract  for  sale  of  realty,  see  "Vendor  and  Purchaser,"  |  1. 

LANDLORD  AND  TENANT. 

r^eaae  of  Indian  mineral  lands,  see  '^Indians." 

Lease  of  property  belonging  to  bankrupt's  estate,  see  "Bankruptcy,"  |  2. 

LANDS. 

See  "Pnblic  Lands." 

LARCENY. 

Appellate  jurisdiction  of  Circuit  Court  of  Appeals  to  review  conviction  for,  see 

"Courts,"  I  1. 
Harmless  error,  see  "Criminal  Law,"  I  6. 
Impeachment  of  witness,  see  "Witnesses,"  |  2. 

I   1.    Proseciitiom  and  pm&lsliBieat. 

Where  a  territorial  statute  defined  larceny  as  a  taking  with  a  felonious 
intent  to  deprive  the  owner  of  the  property  taken,  and  with  intent  to 
appropriate  the  same  to  the  use  and  benefit  of  the  taker,  an  instruction 
authorizing  a  conviction  if  the  property  was  taken  by  def«idant  with  the 
felonious  intent  to  deprive  the  owner  thereof  was  erroneous. 

—Miller  v.  Territory  of  Oklahoma,  149  Fed.  330 79  a  a  A.  268 

LETTERS  PATENT. 

'"'>r  inventions,  see  "Patents,** 
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LIBEL 

In  admiralty,  see  "Admlraliy,"  |  1. 

LIBEL  AND  SLANDER. 

S   1*    PriTileged  oomamnioatioii*,  and  malloe  therein. 

The  publication  of  a  statement  that  a  person  has  been  arrested  on  a 
criminal  charge  is  not  actionable  if  the  statement  is  true,  but  if  there  is 
added  to  it  by  way  of  comment  words  which  amount  to  an  accusatioa 
that  the  charge  is  true,  or  comment  which  assumes  the  guilt  of  the  perscm 
arrested,  by  headlines  or  otherwise,  the  mere  fact  that  the  person  was 
arrested  on  the  charge  stated  is  no  justification  for  the  words  imputing 
guilt 

—Commercial  Pub.  Co.  y.  Smith,  149  Fed.  704 79  C.  C.  A.  410 

I  2*    Aotioas* 

A  publication  must  be  read  and  construed  in  the  sense  in  which  the 
readers  to  whom  it  is  addressed  would  ordinarily  understand  it,  and  the 
whole,  including  display  lines,  should  be  read  and  construed  together, 
and  its  meaning  and  signification  thus  determined.  When  so  read,  if 
it  is  so  unambiguous  as  to  reasonably  bear  but  one  interpretation,  it  is 
for  the  judge  to  say  whether  it  is  defamatory  or  not ;  but  if  it  is  capable 
of  two  meanings,  one  of  which  would  render  it  libelous  and  actionable  and 
the  other  not,  it  is  for  the  jury  to  say,  under  all  the  circumstances  sur- 
rounding its  publication,  including  extraneous  facts  admissible  in  evi- 
dence, which  of  the  two  meanings  would  be  attributed  to  it  by  those  by 
whom  it  might  be  read. 

—Commercial  Pub.  Co.  v.  Smith,  149  Fed.  704 79  C.  C.  A.  410 

An  item  published  by  defendant  in  Ijts  newspaper,  under  the  heading 
"Murderer  Arrested/*  stated  that  a  sheriff  had  arrested  the  plaintiff,  wha 
was  wanted  in  another  state  for  the  murder  of  a  man,  the  incentive  be- 
ing robbery;  that  rewards  had  been  there  offered  for  plaintifiTs  arrest; 
that  he  did  not  d^y  being  the  man  wanted,  but  claimed  tliat  he  did  not 
do  the  killing.  In  an  action  for  libel  because  of  such  publication,  the  dec- 
laration admitted  that  plaintiff  was  arrested  as  therein  stated,  and  al- 
leged by  innuendo  that  the  article  charged  plaintiff  with  murder,  and 
that  rewards  had  been  offered  for  his  arrest  which  statements  were  fftlse 
and  untrue ;  that  plaintiff  had  been  injured  thereby,  etc.  Held,  that  the 
question  whether  the  article  would  be  understood  by  readers  to  so  charge, 
and  was  therefore  libelous,  was  one  for  the  jury,  and  tliat  tiie  court  erred 
in  charging  that  it  was  libelous  per  se. 

—Commercial  Pub.  Co.  v.  Smith,  149  Fed.  704 79  0.  C.  A.  410 

LICENSES. 

For  makhig  use,   or  sale  of  patented  articles,  see  "Patents,"  |  4»  '-    .     ^ 

LIENS. 

Bffect  of  proceedings  in  bankruptcy,  see  ••Bankruptcy,"  §  8. 

Of  bank  on  special  deposit,  see  ''Banks  and  Banking,"  $  1.  '  ' 

Salvage  liens,  see  "Salvage,"  $  8. 

LIFE  INSURANCE. 

See  "Insurance,"  |  1. 


Digitized  by  VjOOQIC 


580  79  C.  C.  A.  KEPOBTS. 

LIMITATION  OF  ACTIONS. 

Asalost  United  States,  see  "United  States,"  |  2. 

LIQUIDATED  DAMAGES. 

See  'Damages,"  |  2. 

LOANS. 

Bj  bank,  see  "Banks  and  Banking,"  |  1. 

LOCATION. 

Of  mining  claim,  see  ''Mines  and  Minerals,"  |  1. 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master  and  Serrant,**  S  1* 

MANDATE. 

To  lower  court  on  decision  on  appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," S  8. 

MANUFACTURES. 

Supply  of  water  for  mannfactorlng  purposes,  see  "Waters  and  Water  Oom- 
es,"  J  1. 

MARITIME  LIENS. 

15  or  salvage,  see  "Salvage,"  |  8. 

MARRIAGE 

See  "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALING  ASSETS  AND  SECURITIES. 

Between  guarantor  and  creditor,  see  "Guaranty,"  $  b. 

MASTER  AND  SERVANT. 

Allen  contract  labor,  see  "Aliens,"  §  1. 

Employers'  liability  insurance,  see  "Insurance,"  |  8. 

Liability  of  carrier  for  injury  to  passenger  by  servant,  see  "Carriers^"  I  8. 
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f   1.    Master's  liability  for  injuries  to  serrant. 

Plaintiff,  a  brakeman,  while  in  defendant's  employ,  was  struck  by  a 
switch  target  and  thrown  to  the  ground  from  a  moving  freight  car  while 
he  was  climbing  up  the  ladder  to  release  a  brake,  with  his  back  to  the 
switch.  The  switch  had  been  changed  shortly  before,  and  plaintiff  testi- 
fied that  he  had  no  knowledge  of  its  dangerous  proximity  to  the  track 
and  had  never  been  warned  concerning  the  same.  Held,  that  the  danger 
from  such  structure  was  not  one  of  the  ordinary  risks  wliich  plaintiff  as- 
sumed. 

—Boston  &  M.  B.  Ck>.  v.  Gokey,  149  Fed.  42 79  O.  C.  A.  04 

A  railroad  employ^  working  constantly  with  an  engine  In  the  yards, 
may  not  close  his  eyes  to  obvious  and  dangerous  conditions  or  defects 
therein,  and  recover  for  an  injury  resulting  therefrom;  but,  if  an  ac- 
cident occurs,  and  he  pleads  ignorance,  he  must  show  that  liis  ignorance 
was  not  only  actual,  but  excusable. 

—Williams  v.  Choctaw,  O.  &  G.  R.  Co.,  149  Fed.  104.  .79  C.  O.  A.  146 

Plaintiff  was  foreman  of  a  switching  crew,  working  with  an  engine 
in  railroad  yards,  and  had  used  the  same  engine  for  a  month,  when  he 
slipped  from  the  footboard  at  the  rear  of  the  tender,  at  night,  and  was 
injured.  It  appeared  that  the  footboard  was  defective,  in  that  it  sloped 
downward,  and  was  also  icy  that  night  by  reason  of  the  leaking  of  the 
tank.  Such  defects  had  existed  for  some  time,  and  plaintiff  had  worked 
with  the  engine  every  day,  and  had  ridden  on  tlie  footboard.  The  engine 
was  backing,  making  the  position  one  of  danger,  and  plaintiff  was  not 
compelled  to  occupy  it  at  the  time,  but  took  it  for  greater  oonv^iience. 
Held,  that  he  was  chargeable  with  knowledge  of  the  defects  which  he 
ought  to  have  possessed  in  the  exercise  of  ordinary  care  and  observation, 
and  was  guilty  of  contributory  negligence  which  inreclud^ed  him  from  re- 
covering for  the  injury. 

—Williams  v.  Choctaw,  O.  &  G.  R.  Co.,  149  Fed,  104.  .79  a  0.  A.  146 

Where,  in  an  action  for  injuries  to  a  brakeman  by  his  foot  becoming 
caught  in  an  unblocked  frog,  there  was  undisputed  proof  that  on  some 
of  the  railroad  systems  in  the  state  and  elsewhere  it  was  customary  to 
leave  frogs  unblocked,  and  on  others  to  block  them,  and  the  frogs  on  some 
parts  of  defendant's  lines  were  blocked  and  on  others  not,  and  also  that 
there  was  a  fair  difference  of  opinion  among  practical  railroad  men  as  to 
which  was  the  safer  practice,  defendant's  failure  to  block  the  frog  in  ques- 
tion did  not  constitute  actionable  neglig^ice. 

—Wabash  B.  Co.  v.  Kithcart,  149  Fed.  106 79  O.  O.  A.  150 

Decedent,  an  employ^  in  a  sawmill,  before  operations  had  commenced 
in  the  morning,  took  a  position  on  the  sawyer's  side  of  the  pulleys 
over  which  the  band  saw  was  operated,  practically  in  front  of  the 
saw,  and  within  two  feet  of  it  while  it  was  being  run  at  a  high  rate 
of  speed.  Decedent  placed  his  left  foot  on  the  rail  of  the  carriage 
track,  and  his  right  foot  was  raised  and  resting  on  a  lower  extension 
of  the  guard  plank,  his  back  being  toward  the  log  carriage.  In  this 
position  plaintiff  endeavored  to  clean  sawdust  from  the  upper  pulley 
with  a  stick,  and  while  doing  so,  the  log  carriage,  the  mechanism  of 
which  was  defective,  noiselessly  crept  up  from  behind  him  unobserved, 
and  before  he  could  escape,  forced  his  body  against  the  teetli  of  the 
saw,  by  which  he  was  instantly  killed.  Decedent  had  knowledge  of, 
and  had  complained  of  the  creeping  motion  of  the  carriage,  and  had 
received  a  promise  of  repair  two  or  three  days  before  the  accident; 
but,  while  standing  in  the  poslticm  he  occupied,  he  took  no  precautions 
to  ascertain  whether  the  carriage  was  still.  The  position  that  decedent 
took  to  clean  the  pulley  was  peculiar  to  him,  and  he  could  easily  have 
occupied  a  different  position  where  he  would  have  been  perfectly  safe 
from  the  danger.  Held,  that  decedent  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law. 

— Crookston  Lumber  Ca  v.  Boutin,  149  Fed.  680. .. .79  C.  a  A.  368 
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Where  a  master  was  engaj^ed  In  operating  a  steam  sawmill.  It  owed 
M.  duty  to  its  employ^  to  exercise  all  reasonable  care  to  provide  than 
with  suitable  and  reasonably  safe  machinery  and  instrumentalitieB  with 
which  to  perform. their  work. 

— Crookston  Lumber  Ck).  v.  Boutin,  149  Fed,  680. ..  .79  C.  G  A.  368 

Where  decedent,  a  sawmill  employ^,  gave  notice  to  defendant  of  a 
defect  in  the  log  carriage,  and  secured  a  promise  from  the  superintendent 
of  the  mill  to  repair  the  same,  decedent  did  not  assume  the  risk  of 
injury  caused  by  the  defect  in  the  carriage  in  continuing  to  work  for 
a  time  thereafter  reasonably  sufficient  to  enable  defendant  to  repair 
the  carriage,  unless  the  risk  was  so  obTiously  and  immin^itly  dangerous 
that  a  person  of  ordinary  prudence  would  not  have  taken  it 

—Crookston  Lumber  Ck).  v.  Boutin,  149  Fed.  680 79  C.  CL  A.  368 

That  decedent,  a  sawmill  employ^  gave  notice  to  defendant  of  the 
defective  oondition  of  a  log  carriage,  and  secured  a  promise  to  re- 
pair, did  not  relieve  him  from  the  necessity  of  exercising  reasonable 
care  for  his  own  safety  in  performing  his  duties,  nor  deprive  the  de- 
fendant of  the  defense  of  contributory  negligence  in  case  decedent  failed 
to  do  so  and  was  injured. 

—Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  680 79  C.  a  A.  368 

Where  the  repair  of  a  log  carriage  mechanism  In  a  sawmill  would 
probably  have  involved  a  reconstruction  of  the  valves  leading  Into  the 
carriage  cylinder,  and  have  required  a  general  overhauling  of  the  mill 
under  and  on  which  the  connections  between  the  boiler  and  the  carriage 
were  located,  and  an  employ^  complained  of  a  defect  in  the  carriage, 
and  obtained  a  promise  of  repair,  it  was  the  height  of  recklessness  for 
him  to  presume,  in  the  absence  of  any  evidence  that  such  repairs  were 
In  progress,  that  they  had  been  made  two  or  three  days  after  the  promise 
was  given. 

—Crookston  Lumber  Co.  v.  Bouthi,  149  Fed.  680 79  a  a  A.  368 

If  the  building  of  stagintrs  and  scaffolds  Is  not  within  the  duty  of  a 
servant  who  may  have  to  use  them  in  doing  his  work,  and  if  he  has  no 
hand  In  erecting  them,  he  is  not  a  party  to  the  negligence  of  those  serv- 
ants to  wiK>m  the  master  assigns  the  duty  of  providing  such  appliances, 
and  he  may  recover  from  the  mast^  toe  an  injury  resulting  from  their 
negligent  oonstruction. 

— Thompson-Starrett  Co.  v.  Fitzgerald,  149  Fed.  721.  .79  a  C.  A.  427 

f  Z*    — —  Aotions. 

Plaintiff,  a  brakeman,  while  in  defendant's  employ,  was  struck  by  a 
switch  target  and  thrown  to  the  ground  from  a  moving  freight  car  while 
he  was  climbing  up  the  ladder  to  release  a  brake  with  his  back  to  the 
switch.  The  switch  had  been  changed  shortly  before,  and  plaintiff  testified 
that  he  had  no  knowledge  of  its  dangerous  proximity  to  the  track  and 
had  never  been  warned  concerning  the  same.  Held,  that  whether  plain- 
tiff was  guilty  of  contributory  neglig«[ice  was  for  the  Jury. 

—Boston  &  M.  R.  Co.  v.  Gokey,  149  Fed.  42 79  O.  C.  A.  64 

Plaintiff  was  a  brakeman  in  the  service  of  defendant  railroad  company, 
and  while  engaged  in  coupling  a  car  on  a  side  track  to  a  train,  at  night, 
took  hold  of  the  coupling  lever  of  such  standing  car  with  one  hand  while 
he  reached  with  the  other  between  such  car  and  the  approaching  car  to 
open  the  knuckle  as  was  necessary.  He  then  discovered  that  the  chain 
connecting  the  pin  to  the  lever  was  broken  so  that  the  pin  must  be  raised 
by  hand  which  necessitated  the  use  of  both  hands  between  the  cars. 
Before  he  could  raise  the  pin  and  open  the  knuckle  in  that  way  the  cars 
came  together  and  one  hand  was  crushed.  Plaintiff  had  no  previous 
knowledge  of  the  defect  which  was  due  to  the  negligence  of  defendant's 
inspector.  Held,  that  the  question  whether  or  not  plaintiff  was  charge- 
able with  contributory  negligence  was  one  for  the  Jury. 

—Baltimore  &  O.  S.  W.  R.  Co.  v.  Davis,  149  Fed.  191.  .79  a  a  A.  139 
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In  an  action  for  injuries,  plaintiff,  a  brakeman,  alleged  that  In  com- 
plying with  the  orders  of  his  superior  he  was  compelled,  by  reason  of  a 
defective  coupling  rod,  to  step  between  the  cars  in  order  to  uncouple  them, 
and  while  doing  so  his  foot  was  caught  in  an  open  unblocked  frog  in  the 
track ;  that  the  injury  was  occasioned  because  of  the  negligent  and  care- 
less construction  of  defendant's  track  in  failing  to  properly  block  the 
frog,  and  that  the  accident  was  solely  caused  by  reason  of  defendant's 
negligence  in  failing  to  properly  construct  and  maintain  Its  track  at  the 
point  of  the  accident.  Held,  that  the  petition  was  insufficient  to  raise  an 
issue  of  negligence  in  maintaining  a  defective  coupling  appliance. 

—Wabash  R.  Co.  v.  Kithcart,  149  Fed.  108 79  C.  O.  A.  150 

In  an  action  for  injuries  to  plaintiff  while  in  the  employ  of  defendant 
railroad  company,  caused  by  the  blowing  out  of  a  plug  which  had  been 
placed  In  the  crown  sheet  of  a  locomotive  on  the  inside  of  the  fire  box,  ev- 
idence held  to  require  submission  of  the  question  of  defendant's  negligence 
in  inserting  the  plug,  etc.,  to  the  Jury. 

—Burton  V.  Texas  &  P.  Ry.  CJo.,  140  Fed.  388 79  a  a  A.  208 

In  an  action  for  the  death  of  a  sawmill  employ^,  by  being  pushed 
against  the  saw  by  the  log  carriage,  the  fact  that  the  carriage  mechanism 
was  so  out  of  repair  that  the  carriage  would  creep  along  the  track 
toward  the  saw  when  the  controlling  lever  was  in  a  position  intended 
to  keep  the  carriage  at  rest  was  sufficient  to  pres^it  a  question  for 
the  Jury. 

— Crookston  Lumber  CJo.  v.  Bouthi,  149  Fed.  680 79  O.  O.  A.  868 

In  the  construction  of  a  steel  building,  the  contractor  laid  a  platform 
of  loose  planks  across  the  floor  beams  of  the  lower  floor  near  an  elevator, 
onto  which  laborers  were  required  to  wheel  materials  brought  in  to  be 
sent  up  on  the  elevator.  A  plank  on  one  side  extended  for  several  inches 
over  a  drop  of  four  inches  in  the  floor  beams,  and  when  plaintiff,  who 
was  one  of  such  laborers,  stepped  on  it  the  plank  tipped  and  threw  him 
and  his  barrow  into  the  cellar  causing  his  injury.  Held,  that  the  ques- 
tion of  the  contractor's  negligence  and  failure  in  its  duty  to  provide  its 
empl(^6s  with  a  reasonably  safe  place  to  work  was  properly  submitted  to 
the  Jury,  in  an  action  to  recover  for  the  injury,  the  projection  of  the  plank 
without  support  not  being  obvious  to  one  on  the  platform. 

— Thompson-Starrett  Ck).  v.  Fitzgerald,  149  Fed.  721.  .79  O.  a  A.  427 

In  the  construction  of  a  steer  building  the  contractor  laid  a  platform 
of  loose  planks  across  the  floor  beams  of  the  lower  floor  near  an  elevator 
onto  which  laborers  were  required  to  wheel  materials  brought  in  to  be 
sent  up  on  the  elevator.  A  plank  on  one  side  extended  for  several  inches 
over  a  drop  of  four  inches  in  the  floor  beams,  and  when  plaintiff,  who 
was  one  of  such  laborers,  stepped  on  it,  the  plank  tipped  and  threw  him 
and  his  barrel  into  the  cellar,  causing  his  injury.  Held,  that  the  question 
of  plaintiff's  contributory  negligence  was  pr<^>erly  submitted  to  the  Jury,  in 
an  action  to  recover  for  the  injury ;  the  projection  of  the  plank  without 
the  su];^)ort  not  being  obvious  to  one  on  the  platform. 

—Thompson-Starrett  Oo.  v.  Fitzgerald,  149  Fed.  721.  .79  O.  C.  A.  427 

A  Judgment  on  a  verdict  for  plaintiff  in  an  action  by  a  servant  against 
the  master  to  recover  damages  for  a  personal  injury  in  which  the  defense 
was  the  assumption  of  risk  by  plaintiff  affirmed. 

—American  Tin  Plate  Co.  v.  Smith,  149  Fed.  788 79  a  O.  A.  439 

MEDICAL  TREATMENT. 

Of  seamen,  see  "Seamen." 

MINES  AND  MINERALS. 

Lease  of  Indian  mineral  lands,  see  "Indiana." 
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I   1*    Pwblie  adaerAl  lamds. 

Plaintiff  located  certain  gold  placer  mining  claims  along  a  creek  In 
Alaska,  and  before  doing  so  washed  on  each  a  few  pans  of  the  sediment 
deposited  along  the  sides  of  the  creek,  and  In  each  found  small  particles 
or  colors  of  gold.  Placer  gold  in  paying  quantities  had  been  found  oa 
the  bed  rock  on  a  tributary  to  the  creek,  and  within  a  mile  of  such  lo- 
cations, and  the  bed  rock  at  the  place  of  the  locations  was  from  125 
to  160  feet  below  the  surface.  Plaintiff  and  other  experienced  miners 
testified  that  the  gold  found  was  sufficient  to  reasonably  Justify  the  in- 
vestment of  money  to  sink  shafts.  Held,  that  there  was  a  suflSdent  dis- 
corery  to  support  the  locations  as  against  another  mineral  claimant 

— Lange  t.  Robinson,  148  Fed.  790 79  O.  a  A.  1 

The  object  of  the  law  In  requiring  a  discovery  to  precede  the  location 
of  a  mining  claim  Is  to  insure  good  faith  on  the  part  of  the  locator  and 
prevent  frauds  upon  the  government,  and  to  constitute  a  discovery  which 
will  support  the  location  of  a  gold  placer  claim  as  against  another  mineral 
claimant  it  is  not  necessary  that  gold  should  have  been  found  tiiereon 
in  paying  quantity,  but  there  must  have  been  such  a  discovery  of  gold  as 
gives  reasonable  evidence  that  the  ground  is  valuable  for  placer  mining, 
taking  into  consideration  its  character,  location,  and  surroundings. 

—Lange  v.  Robinson,  148  Fed.  799 79  O.  a  A.  1 

A  plaintiff  who  was  living  in  a  tent  on  one  of  a  number  of  adjoining 
mining  claims  owned  by  him,  and  had  commenced  the  sinking  of  a  shaft 
thereon,  had  sufficient  possession  to  entitle  him  to  maintain  a  suit  under 
Alaska  Code  of  June  6,  1900,  c  786,  31  Stat  321,  against  an  adverse  claim- 
ant of  the  ground. 

— Lange  v.  Robinson,  148  Fed.  799 .....79  C.  O.  A.  1 

In  a  suit  to  quiet  title  to  a  mining  claim,  evid^ice  held  insufficient  to 
establish  that  the  persons  under  whom  defendants  claimed  title  to  the 
ground  under  a  prior  location  had  performed  the  assessm^it  work  re- 
quired by  Rev.  St  1878, 1  2324,  c.  6,  so  as  to  hold  the  ground  against  plain- 
tiff*s  subsequent  location. 

—First  Nat  Gold  MIn.  Co.  of  New  York  &  Colorado  v.  Altvater,  149 
Fed.  398 79  C.  a  A.  213 

MISREPRESENTATION. 

See  "Fraud.** 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Payment,"  1 1. 

MORTGAGES. 

S   !•    Foreelosure  by  aetiom. 

In  a  suit  in  equity  to  foreclose  a  mortgage  given  to  secure  a  note  for 
purchase  money  of  property,  an  answer  setting  up  fraud  inducing  the  sale 
in  defense  to  the  note  and  a  cross-bill  for  rescission  of  the  contract  on  ac- 
count of  the  same  fraud  are  not  inconsistent  ^ 
—Richardson  v.  Lowe,  149  Fed.  325 79  a  O.  A.  317 

MOTIONS. 

Arrest  of  judgment  in  criminal  prosecutions,  see  "Criminal  Law,"  $  5. 
Direction  of  verdict  in  civil  actions,  see  "Trial,"  |  1. 
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MUNICIPAL  CORPORATIONS. 

Right  of  street  railroad  to  cross  railroad,  see  "Railroads,"  |  L 
Street  railroads,  see  "Street  Railroads." 

%   1.    Use  and  resvlatioii.  of  piiblio  places,  property,  and  works* 

The  plenary  powers  given  to  city  councils  as  governmental  agencies  of 
the  state  by  City  &  Village  Act  111.  c.  24,  5  62  (Kurd's  Rev.  St.  1905), 
-to  regulate  the  use  of  the  streets  of  the  city,  to  permit  their  use  by  street 
railroads,  and  regulate  the  crossing  of  streets  by  railroads,  includes  power 
to  authorize  the  crossing  of  a  railroad  track  over  a  street  by  a  street 
railroad;  and  such  power  is  not  taken  away  or  affected  by  Act  July  1, 
1889,  p.  223.  3  Starr  &  O.  Ann.  St.  111.  c.  114,  par.  112,  p.  3292,  creating 
the  State  Railroad  and  Warehouse  Commission,  with  power  to  pre- 
scribe the  place  where,  and  the  manner  in  which,  one  railroad  company 
may  cross  with  its  tracks  the  tracks  of  another  company. 

—East  St  Louis  Ry.  Co.  v.  Louisville  &  N.  R.  Co.,  149  Fed.  159 

79  a  C.  A.  KfT 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  |  2. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses" ;   "Wharves." 

Acquittal  under  indictment  for  obstruction  of  navigable  stream  as  bar  to  action 
by  government  to  compel  removal  of  obstruction,  see  "Judgment,"  i  3. 

NAVIGATION. 

Rules  for  preventing  collisions,  see  "Collision,"  |  1, 

NECESSARIES. 

Liability  of  husband  for  necessaries  furnished  wife,  see  "Husband  and  Wife," 
I  L 

NEGLIGENCE. 

Causing  death,  see  "Death,"  |  1. 

Injuries  from  as  creating  liability  against  estate  of  bankrupt,  see  "Bank- 
ruptcy," S  6. 

Necessity  and  subject-matter  of  instructions  as  to  contributory  negligence,  see 
"Trial,"  i  2. 

Bp  particular  classes  of  persons. 
See  "Carriers,"  §  3;  "Railroads,"  §  2;  "Street  Railroads,"  S  1. 
Carriers  by  vessel,  see  "Shipping,"  §  1. 
Employers,  see  "Master  and  Servant,"  i  1. 
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Condition  or  use  of  particular  species  of  property,  works,  machinery,  or  other 

instrumentalities. 
See  •*Rallroadfl,"  S  2;   "Street  Rallroada,"  |  1;  ••Wharres.*' 
Tugs,  see  "Towage." 
Vessels,  see  "Seamen." 

OontHbutory  Negligence* 

Of  passenger,  see  "Carriers,"  |  3. 

Of  servant,  see  "Master  and  Servant,"  i  1. 

Of  person  injured  by  operation  of  street  railroad,  see  "Street  Railroads,"  |  1. 

I   1*    Aotioafl* 

In  an  action  by  a  motber  to  recover  for  the  death  of  her  son,  12  years 
old,  by  falling  from  a  boat  on  which  he  was  a  passenger  with  her,  through 
the  alleged  negligence  of  the  def^idant,  which  was  operating  the  boat,  an 
instruction  that  plaintiff  was  bound  to  exercise  ordinary  care  for  the 
safety  of  her  son,  and  if  she  failed  to  do  so,  "and  her  failure  in  any  way 
contributed"  to  her  son's  loss,  she  oould  not  recover,  was  properly  refused, 
as  covering  any  negligence  of  plaintiff  which  may  have  contributed  to 
her  son's  death  however  remotely. 

— Coney  Island  Co.  v.  Dennan,  149  Fed.  687 79  C  C.  A.  375 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEWLY  DISCOVERED  EVIDENCL 

Ground  for  bill  of  review,  see  "Equity,"  %  8. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes.** 

NOTICE. 

Affecting  employers,  see  "Master  and  Servant,"  S  1. 
Affecting  purchaser  of  bill  or  note,  see  "Bills  and  Notes,"  |  L 
Of  rescission  of  contract  of  sale,  see  "Sales,"  $  2. 

NUNC  PRO  TUNC. 

Entry  of  Judgment  nunc  pro  tunc,  see  "Judgment,"  S  1. 

OBJECTIONS. 

For  purpose  of  review,  see  "Appeal  and  Error,"  i  2 ;  "Criminal  Law,"  S  6. 

OFFER. 

Of  reward,  see  "Rewards." 
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OFFICERS. 

VSetappeX  by  act  of,  see  "Estoppel,"  S  1. 

Suit  agaiDst  United  States  officers  as  ground  for  removal  of  cause  to  federal 

court,  see  "Removal  of  Causes,"  §  1. 
TJnlted  States  cheers,  see  "United  States,"  |  L 

ORDERS. 

<3ranting  or  refusing  preliminary  injunction,  see  "Injunction,"  S  4. 
Review  of  appealable  orders,  see  "Appeal  and  Error." 

OVERCHARGE. 

By  carrier,  see  "Carriers,"  |  2. 

PARTIES. 

Character  ground  of  Jurisdiction,  see  "Courts,"  §  1. 

In  actions  for  wrongful  deatb,  see  "Death,"  §  1. 

X)n  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  3. 

PARTNERSHIP. 

Bankruptcy  of,  see  "Bankruptcy,"  {  6. 

Liability  as  indorser  of  note,  see  "Bills  and  Notes,"  |  1. 

Parties  on  appeal  In  action  against  partners,  see  "Appeal  and  Error,"  §  3. 

4   1«    Risl^ts  Amd  liabilities  mm  to  tkird  persoms. 

In  an  ordinary  trading  partnership,  a  partner  has  implied  authority 
to  borrow  money  on  the  credit  of  the  firm. 

—Union  Nat  Bank  of  Kansas  City,  Mo.,  v.  NelU,  149  Fed.  711 

79   C.  C.  A.  417 

In  an  ordinary  trading  partnership,  a  partner  has  Implied  authority  to 
draw  and  accept,  make,  and  indorse  bills  of  exchange  and  notes  in  the 
name  of  the  firm.  In  re  A.  P.  Hardie  &  Co.  (D.  C.  1906)  143  F.  553,  re- 
versed. 

— Union  Nat  Bank  of  Kansas  City,  Mo.,  v.  Neill,  149  Fed.  711 

79   C.  C.  A.  417 

PASSENGERS. 

•See  "Carriers,"  S  3. 

PATENTS. 

Omsideration  of  contract  to  assign,  see  "Contracts,"  |  1. 

Construction  of  contract  as  to  right  to  invention,  see  "Contracts,"  S  2. 

4   1.    PatentAbiUty. 

The  Reynolds  &  Jacobs  patent.  No.  435,613,  for  a  book-sewing  machine 
for  sewing  the  signatures  of  books  together,  claims  3  and  15,  which  are 
broad  claims,  covering  a  combination  of  detail  parts  not  specifically  de- 
scribed, exc^t  that  they  are  adjustable,  and  the  sewing  devices  generally 
arranged  in  groups,  if  given  the  broad  construction  imported  by  their 
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terms,  are  void  for  lack  of  patentable  novelty,  In  view  of  the  prior  art  r 
the  only  novel  feature  being  such  adjustability. 

—Smyth  Mfg.  Co.  v.  Sheridan,  149  Fed.  208 79  C.  C.  A.  16e 

Merehy  making  the  parts  of  a  machine  adjtistable  with  respect  to 
each  other  does  not  constitute  invention,  but  is  within  the  ordinary  in- 
genuity of  a  skilled  mechanic. 

—Smyth  Mfg.  Co.  v.  Sheridan,  149  Fed.  208 79  a  0.  A.  166 

A  patent  will  not  be  held  void  for  anticipation  by  an  unpatented  ma- 
chine on  the  oral  testimony  of  witnesses,  the  accuracy  of  which  depends 
upon  their  unaided  recollection  of  events  which  occurred  25  years  previ- 
ously, unless  it  is  exceptionally  clear  and  convincing. 

—United  Shirt  &  Collar  Co.  v.  Beattie,  149  Fed.  736.  .79  a  a  A.  442 

A  patent  for  a  successful  machine  is  not  void  for  anticipation,  because 
a  prior  machine  intended  for  a  different  purpose  may  possibly  be  capable 
of  use  as  an  inefficient  substitute  for  the  later  machine. 

—United  Shirt  &  Collar  Co.  v.  Beattie,  149  Fed,  736.  .79  a  C.  A.  442 

The  conversion  of  an  abandoned  machine,  which  was  a  failure,  into  one 
which  is  operative  and  successful,  by  the  Introduction  of  new  and  ingenious 
features,  however  simple,  constitutes  Invention,  which  may  be  protected  by 
a  patent. 

—United  Shirt  &  Collar  Oo.  v.  Beattie,  149  Fed,  736.  .79  a  C.  A.  442 

While  utility  is  not  necessarily  a  test  of  Invention,  it  may  help  to  de- 
termine the  question,  increased  efficiency  being  accepted  as  an  important 
factor,  and  it  is  also  regarded  as  significant  that  there  has  been  a  recog- 
nized need  of  such  a  machine  as  that  of  the  patent,  and  that  the  effort* 
of  others  to  meet  it  have  been  without  success  which  the  patentee  has  at- 
tained only  after  continued  experiment 

— American  Caramel  Co.  v.  Thomas  Mills  &  Bro.,  149  Fed.  743 

79  C.  C.  A.  44^ 

A  patent  Is  not  invalidated  because  a  machine  like  that  of  the  pat^it 
was  made  and  used  by  the  patentee  more  than  two  years  before  the  ap- 
plication was  filed,  where  such  use  was  for  the  purpose  of  experiment  only, 
nor  is  such  use  a  public  use,  which  will  defeat  the  patent  because  the 
product  of  the  machine  during  the  time  was  sold. 

— American  Caramel  Co.  v.  Thomas  Mills  &  Bro,,  149  Fed.  743 

79  a  C.  A.  449 
i  2.    Person^  entitled  to  patents. 

The  right  of  one  who  conceives  an  invention  to  patent  the  same  as  the 
sole  Inventor  is  not  lost  because  he  lacks  the  mechanical  skill  to  embody 
his  Invention  In  a  machine,  and  employs  another  to  cor-^truct  such  ma- 
chine. 

—United  Shirt  &  Collar  Co.  t.  Beattie,  149  Fed.  736.  .79  a  C  A.  442 

§   3.    Applications,  and  proceedings  thereon. 

When  the  novelty  of  an  invention  consists  in  the  dlm^ialons  or  the 
material  of  the  new  thing  devised,  the  patentee  must  q?ecify  the  par- 
ticular dimensions  or  the  particular  material  his  Invention  contemplates. 

—Bullock  Electric  Mfg.  Oo.  v.  General  Electric  Co.,  149  Fed.  409 

79  a  C.  A.  229 
S  4.    Title,  oonTeyanoes,  and  oontraets* 

Plaintiff  executed  an  unassignable  license,  authorizing  B.  to  use  cer- 
tain patents  on  dredging  machines  which  had  been  Installed  on  a  hy- 
draulic dredge  known  as  the  "West  Superior" ;  B.  agreeing  to  pay  speci- 
fied royalties  therefor.  B.  thereafter  applied  to  have  the  license  made 
assignable,  and  for  reduction  of  the  royalty  rate,  which  plaintiff  refused 
to  do  imless  B.  paid  certain  Interest  on  past-due  royalties  and  equipped 
another  dredge  of  a  specified  capacity.  B.  performed  neither  of  these 
conditions,  but  later  purchased  a  dredge  containing  certain  of  the  patented 
inventions  which  had  been  emancipated  from  further  payment  of  roy- 
alties, but  which  was  scarcely  half  the  capacity  required  by  plaintiff 


Digitized  by  VjOOQIC 


INDEX.  689 

In  his  offer  to  reduce,  after  which  both  B.  and  his  executrix  paid  roy- 
aities  at  the  reduced  rate  until  the  executrix  transferred  all  the  dredges, 
licenses,  etc.,  to  defendant  corporation  with  plaintiff's  consent.  Held, 
that  there  was  no  valid  contract  for  the  reduction  of  the  royalty  rate, 
-and  that  defendant  was  therefore  liable  only  for  royalties  on  the  work 
— ^Bowers  v.  Lake  Superior  Contracting  &  Dredging  CJo.,  149  Fed.  983 

79  a  O.  A.  493 

A  license  to  use  a  patented  invention  that  does  not  contain  words  im- 
f>orting  assignability  is  a  grant  of  a  mere  personal  right  to  the  licensee, 
which  does  not  pass  to  the  licensee's  heirs  or  representatives,  and  which 
-cannot  be  transferred  to  another  without  the  express  consent  of  the 
licensor. 

— Bowers  v.  Lake  Superior  Contracting  &  Dredging  Co.,  149  Fed,  983 

79  C.  C.  A.  493 

A  continuing  assignable  quality  may  be  given  to  a  license  to  use  a  pat- 
ented invention  originally  unassignable,  by  facts  and  circumstances  and 
the  conduct  of  the  parties  during  the  continuance  of  the  license. 

— ^Bowers  v.  Lake  Superior  Contracting  &  Dredging  Co.,  149  Fed.  983 

79  C.  C.  A.  493 

Plaintiff  executed  a  license  authorizing  B.  to  use  certain  patented 
inventions  in  connection  with  a  hydraulic  dredge,  on  payment  of  certain 
royalties.  This  license  was  not  assignable,  and  after  certain  royalties 
had  become  due  and  were  unpaid  B.  requested  certain  changes  in  the 
<x>ntract,  including  the  insertion  of  words  authorizing  an  assignment, 
which  plaintiff  agreed  to  make  on  B.  sending  a  draft  for  the  royalties 
then  due,  with  accrued  interest  B.  did  not  pay  such  Interest,  however, 
and  was  never  notified  that  it  had  been  waived,  but  on  B.'s  death  his 
ejcecutrlx  continued  to  operate  the  dredge  and  another  dredge  purchased, 
which,  also,  contained  certain  of  the  patented  Inventions,  and  paid  roy- 
alties thereon,  after  which  she  transferred  the  dredges  to  defendant 
corporation  under  a  bill  of  sale  passing  the  entire  dredging  plant,  busi- 
ness, and  contracts,  and  all  licenses  to  practice  or  enjoy  patented  In- 
ventions, together  with  the  license  papers.  Defendant,  with  knowledge 
that  executrix  had  been  operating  under  the  license  and  that  she  asserted 
a  right  to  transfer  and  had  made  manual  delivery  thereof,  continued  to 
operate  the  dredge  and  patented  appliances  without  disavowal  of  respon- 
sibility, or  repudiating  responsibility  for  royalties,  which  plaintiff  there- 
after demanded.  Held,  that  defendant  should  be  regarded  as  a  licensee 
and  as  such  was  liable  for  royalties. 

— Bowers  v.  Lake  Superior  Contracting  &,  Dredging  Co.,  149  Fed.  983 

79  C.  C.  A.  493 

The  acknowledgment  of  an  assignment  of  a  patent  relates  to  the  date 
of  the  assignment. 

—Murray  Co.  v.  Continental  Gin  Co.,  149  Fed.  9S9. . .  .79  C.  O.  A.  499 

•I   5*    Infriiiseiiient. 

The  question  of  the  validity  of  a  patent  on  its  face  may  be  raised  by 
demurrer  in  an  action  at  law  for  its  Infringement. 

—Thomas  v.  St.  Louis  &  S.  F.  R.  Co.,  149  Fed.  753. . .  .79  C.  C.  A.  89 

The  defense  of  anticipation  will  not  be  considered  in  a  suit  for  infringe- 
ment of  a  patent  where  it  Is  supported  by  the  introduction  of  a  number 
of  prior  patents  for  complicated  machinery  without  any  explanatory  tes- 
timony. 

—Bell  V.  MacKinnon,  149  Fed.  205 79  C.  O.  A.  163 

Patents  set  up  in  the  answer  In  a  suit  for  infringement  as  a  part 
of  the  prior  art,  printed  and  indexed  in  the  record  on  appeal,  and  refer- 
red to  In  the  briefs,  and  In  relation  to  which  witnesses  were  examined, 
all  without  objection,  will  not  be  excluded  from  consideration  by  the 
Appellate  Court  because  they  were  not  foraoally  marked  as  exJiibits 
by  the  examiner. 

—Smyth  Mfg.  Co.  v.  Sheridan,  149  Fed.  208 79  C.  a  A.  166 
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Where  a  patented  device  is  obriotusiy  operative  and  useful,  the  fact 
that  It  has  never  been  manufactured  by  the  owner  of  the  pat^it  does  not 
aifect  his  right  to  maintain  a  suit  for  infring^nent 

—United  States  Fastener  Co.  v.  Bradley,  149  Fed.  222 

79  a  a  A.  18a 

A  decree  for  infringement  of  a  patent  will  not  be  reversed  on  appeal, 
because  the  proof  shows  that  the  infringing  machine  was  sold  by  a  con- 
cem  doing  business  under  a  different  name  and  style  from  that  of  the  part- 
nership of  defendants  as  alleged  in  the  bill,  where  it  also  fairly  shows  that 
the  defendants  were  the  proprietors  of  such  c<mcem,  and  the  fact  that  they 
made  the  sale  was  not  contested  in  the  trial  court 

—United  Shirt  &  Collar  Ca  v.  Seattle,  149  Fed.  736.  ..79  a  G.  A.  442 

I  6*    Deelsioms  om  tke  Talldity,  eomstrvotlom,  and  lafrimBemeat  of  par-^ 
tievlar  pateats. 

The  Schulze-Berge  patent,  No.  411,131,  and  the  Caldwell  patent,  No. 
442,855,  both  for  furnaces  for  reheating  or  fire-flnishing  glassware,  as 
limited  by  construction  in  prior  suits  to  the  precise  mechanism  described^ 
held  not  infringed  by  a  furnace  which  does  not  have  a  laterally  projecting 
floor,  which  is  an  essential  feature  of  both. 

—National  Glass  Co.  v.  United  States  Glass  Co.,  149  Fed.  1008 

79  C.  C.  A.  513 

The  Simonds  patents,  Nos.  449,968  and  449,959,  for  ball  bearings,  nar- 
Dowly  construed,  as  required  by  the  prior  art,  held  not  infringed. 

—Ball  Bearing  Co.  v.  Star  Ball  Retainer  Co.,  149  Fed.  219 

79  a  a  A.  17T 

The  Murray  patent.  No.  472,607,  for  an  improvement  in  apparatus  for 
elevating,  distributing,  and  feeding  seed  cotton  to  gins  by  pneumatic  ac- 
tion, the  principal  feature  of  which  is  an  automatic  valve  produced  by  the 
cotton  itself  whenever  it  becomes  cholced  in  a  chute,  which  shuts  off  the 
suction  and  the  delivery  of  cotton  to  that  particular  chute  until  the  stop- 
page is  overcome,  was  not  anticipated,  and,  while  the  elements  of  the  ma- 
chine are  old,  discloses  a  new  and  patentable  combination  which  produces 
new  and  decidedly  useful  result  Also  held  infringed  as  to  claims  1,  2,  9. 
and  12. 

—Murray  Co.  v.  Continental  Gin  Co.,  149  Fed.  989 79  a  a  A.  499 

The  Relst  patent  No.  508,637,  for  an  Improvement  in  armature  cores 
designed  to  secure  ample  ventilation  by  the  use  of  metal  separators  be- 
tween the  sections  of  laminse  of  which  the  core  is  built  up,  discloses 
merely  a  carrying  forward  of  the  idea  of  prior  devices  by  the  use  of  the 
same  means  changed  only  In  form  or  degree  which  did  not  involve  inven- 
tion; it  is  also  void  for  insufficiency  of  description  of  the  separators  in 
respect  to  their  thickness,  form,  and  compositlcm  to  differentiate  them 
from  those  of  the  prior  art,  being  de8cril>ed  in  the  specification  mwely  as 
"thin"  and  of  •*metal." 

—Bullock  Electric  Mfg.  Co.  y.  G^ieral  Electric  Co.,  149  Fed.  409 

79  a  C.  A.  229 

The  Tileston  patent,  No.  513,606,  for  a  flexible  ventilated  eye-guard,  is 
void  for  anticipation. 

—Tileston  v.  Vaughan,  149  Fed.  999 79  C.  C.  A.  509 

The  Hershey  patent.  No.  532,554,  for  a  machine  for  cutting  candy,  covers 
a  combination  which  was  new,  although  the  elements  were  old,  and  dis- 
closes patentable  invention ;  the  machine  being  of  greater  efficiency  than 
any  of  the  several  which  preceded  it  in  the  art  Also  held  valid  as  against 
the  claim  of  prior  public  use,  and  Infringed. 

—American  Caramel  Co.  v.  Thomas  Mills  &  Bro.,  149  Fed.  743 

79  C.  C.  A.  449 

The  Thomas  patent,  No.  570,148,  for  a  lateral  support  for  the  sides  and 
ends  of  cars,  consisting  of  truss  rods  extending  from  the  stakes  on  the 
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outer  sides  and  ends  of  the  car  to  a  plate  beneath  the  car»  is  void  on  its 
fiice  for  lack  of  patentable  novelty. 

—Thomas  v.  St  Louis  &  S.  F.  B.  Co..  149  Fed.  753 79  C.  C.  A.  89 

The  Pringle  patent,  No.  680,000,  claim  1,  for  a  separable  button  catch, 
designed  for  use  with  a  stud  member,  to  form  a  separable  button  or 
fastener,  was  not  anticipated,  and  discloses  patentable  invention.  Also 
held  infringed. 

—United  States  Fastener  CJo.  ▼.  Bradley,  149  Fed.  222 

79  a  a  A.  180 

The  Bell  patent,  No.  599,438,  for  a  knitted  fabric,  if  conceded  patenta- 
ble novelty,  is  of  very  narrow  scope,  and  is  not  infringed  by  a  fabric 
which  has  neither  the  groups  of  short  and  long  loops  of  plush  thread  of 
the  specification,  nor  the  short  and  long  loops  of  the  claim. 

—Bell  V.  MacKinnon,  149  Fed.  205 79  O.  a  A.  163 

The  Swift  patent,  No.  622,403,  for  a  cell-case  machine  for  the  manu- 
flBcture  of  cell  cases  or  fillers  for  crates  used  in  the  transportation  of 
eggs  or  fruit  Claim  1  is  void  for  lack  of  novelty  and  invention  in  view 
of  the  prior  art    Claim  19,  conceding  its  validity,  held  not  infringed. 

—Swift  V.  Portland  Brush  &  Broom  Co.,  149  Fed.  216.  .79  C.  C.  A.  174 

The  Motshiger  patent.  No.  642,869,  for  a  controlling  means  for  spark 
generators,  adapted  to  maintain  a  constant  speed  of  a  driven  shaft  in 
a  gas  ^gine  by  means  of  a  peripheral  frictlonal  contact  between  a 
driving  wheel  and  a  pulley  on  such  shaft,  and  means  whereby  the  grip 
of  one  wheel  upon  the  other  is  automatically  so  varied  that,  though  the 
driving  wheel  may  rapidly  change  from  low  to  high  speed,  the  speed  of 
the  driven  pulley  will  not  substantially  change.  In  view  of  the  prior 
mechanical  art  in  which  all  the  means  employed  were  old,,  is  not  a 
pioneer  patent,  and  must  be  limited  to  the  substantial  construction 
shown.    As  so  limited  held  not  infringed. 

— ^Motsinger  Device  Mfg.  Co.  v.  Hendricks  Novelty  Co.,  149  Fed.  995. . 

79  C.  C.  A.  506 

The  Murray  patent  No.  644,532,  for  improvements  in  cotton  elevators 
and  gin  feeders,  is  void  for  anticipation. 

—Murray  Co.  v.  Continental  Gin  Co.,  149  Fed.  989 79  C.  a  A.  499 

The  Pine  patent  No.  645,871,  for  a  machine  for  folding  the  edges  of 
blanks  for  making  cuffs,  collars,  and  like  articles,  was  not  anticipated  in 
the  prior  art  and  covers  a  true  combination,  although  of  old  elements^ 
which  discloses  invention;  also  held  valid  as  against  the  claim  that  the 
patentee  was  not  the  Inventor,  and  Infringed  as  to  the  first  four  claims. 
—United  Shirt  &  Collar  Co.  v.  Beattle,  149  Fed.  736.  .79  O.  C.  A.  442 

The  Bates  patent,  No.  676,084,  for  an  Improvement  In  typographic  num- 
bering machines,  narrowly  construed  as  required  by  the  prior  art  held 
not  infringed. 

—Bates  Mach.  Co.  v.  Wm.  A.  Force  &  Co.,  149  Fed.  220 

79  C.  C.  A.  178 

The  Read  patent  No.  688,690,  for  improvements  In  bed  motions  for 
cylinder  printing  presses,  is  not  for  a  pioneer  Invention,  and  as  limited 
by  the  prior  art  held  not  infringed. 

—Hoe  V.  Miehle  Prhiting  Press  &  Mfg.  Co.,  149  Fed.  213 

79  a  C.  A.  171 

The  Stuart  patents,  No.  705,715,  for  a  process  of  Intensifying  the  luster 
of  silk  fiber,  and  No.  705,716,  for  a  macliine  for  carrying  out  such  process, 
are  both  void ;  the  former  for  anticipation  by  the  Hendrie  British  patait 
No.  10,938  of  1845,  and  the  latter  for  anticipation  by  the  Brizon  French 
machine,  from  which  that  of  the  patent  was  copied,  and  for  lack  of  patent- 
able novelty,  in  view  of  the  prior  art 

—Stuart  V.  Auger  &  Simon  Silk  Dyeing  Co.,  149  Fed.  748 

79  O.  C  A.  60 
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The  Taussig  design  patent.  No.  83,633,  for  a  design  for  a  casing  for 
disinfecting  apparatus  is  ralid ;  the  attractiye  appearance  of  the  casing 
shown  rendering  it  popular  with  usws,  notwithstanding  original  struct- 
ural defectiL    Also,  held  infringed. 

^West  Disinfecting  Ga  ▼.  Frank,  149  Fed.  428 79  a  G.  A.  359 

Hie  Palmer  design  patent.  No.  86,806,  for  a  design  for  artificial  building 
blodcs,  showing  the  upper  portion  of  the  block  haying  a  rock  face  and  the 
lower  part  smooth.  Is  Toid  tar  anticipation  and  lade  of  invention ;  it  being 
shown  without  ccmtradiction  that  houses  still  standing  were  built,  prior 
to  the  application  for  the  patent,  of  alternate  layers  of  rock-face  and 
smooth-face  stone,  presenting  substantially  the  same  appearance  to  the 
eye  as  a  building  of  stone  made  after  the  design  of  the  patent 

— Clark  y.  Harmon  8.  PaUner  Hollow  Concrete  Bldg.  Block  Co.,  149 
Fed.  1001 79  a  a  A.  511 


I  7.    Fi^Umts  emi 

BNOLISH. 
1845. 
10,938.  Improyement    in    prepara- 
tion of  silk,  held  to  an- 
ticipate U.  S.  patent  No. 
705,715    60 

UNITED  STATES. 

DE8IQXI. 

88,633.  Desifn  for  eabing  for  dls- 
infectant,  held  valid  and 
infringed    859 

86,806.  Design  for  building  stone, 
held  void  for  anticipation 
and  lack  of  invention...  511 

OBIQINAI- 

64,038.  Machine  for  making  book 

covers,  cited 446 

105,320.  Book-sewing  machine,  cited  169 

181,979.  Separable     button     catch, 

cited  181 

105,322.  Governor  for  re^rulating 
the  speed  of  machinery, 
cited   507 

210.847.  Governor,    cited 507 

230.264.  Magneto-electric    jcenerator 

for  telephone  call-Kignals, 

cited   507 

207,965.  Governor,    cited 507 

288,051.  Armature  core,  cited 233 

295,060.  Governor  for  water  wheels, 

cited    507 

298,648.  Hat  rounding  machine,  dt- 

^    ^  ^  ^ ^  ^  44^ 

308,790.  Apparatus      for'    handling 

seed   cotton,   cited 501 

345,670.  Speed  regulator,  cited 507 

350,991.  Book-sewing  machine,  cit- 
ed   170.  171 

352,368.  Gas  engine  speeder,  cited..  507 
302,041.  Apparatus  for  handling  cot- 
ton,   cited 501 

367,241.  Means  for  connecting  en- 
gines and  dynamos,  cited  507 

368.265.  Electro   mechanical    brake. 

cited   507 

574,000.  Glove   fastener,  cited 181 


518 


166 
507 


887348.  Dynamo,  cited 234 

888,807.  Numbering  machine,  cited  179 

897,340.  Armature  core,  cited 235 

403376.  Dynamo  speeder  for  gas  en- 
gines,   cited 507,  506 

411,181.  Furnace  for  reheating 
fflassware,  held  not  in- 
fringed, cited 

485,618.  Book-sewing  m  a  c  h  i  n  e^ 
claims  8  and  15.  held  void 
for  lack  of  patentable 
novelty,  in  view  of  prior 
art    

488.077.  Clutch,  cited 

437,704.  Regulator  for  electric  gen- 
erators and  motors,  cited  507 

43%204.  Electric  motor,  cited.  .507,  508 

440,590.  Electrical  governor,  cited..  507 

442,855.  Furnace  for  reheating 
glassware,  held  not  in- 
fringed   518 

449,959.  Ball  bearings,  held  not  in- 
fringed     177, 

449.968.  Ball  bearings,  held  not  in- 
fringed     177, 

452,976.  Governor  for  phonographs, 
cited   

456,392.  Speed  governor,  cited 507 

46234a  Gearing  for  electro -mag- 
netic motors,  cited 

468,171.  Machine  for  folding  tex- 
tile or  other  material, 
cited 

472,607.  Feeders  for  cotton  gin,  held 
not  anticipated  and  val- 
id. Also  held  infringed 
as  to  claims  1,  2,  9  and 
12 499,  500,  501. 

478,473.  Seed-cotton   receiver,   cited  501 

485.130.  Folding  machine,  cited 446 

488,446.  Apparatus  for  feeding  seed 

cotton  to  gins,  cited....  500 

491,829.  Electric    motor    regulator, 

cited    507,  508 

502.678.  Machine  for  folding  collar 
or  cuff  blanlLs,  cited... 

504.132.  Means  for  transmitting 
power  from  car  axles  to 
dynamos,  cited 

508,687.  Armature  cores,  held  void 
for  lack  of  invention, 
and  insufficiency  of  de- 
scription  229,  230 


178 
178 
507 


507 


446 


505 


446 


507 
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518,603.  Eye  ffuard.  hM  void  for 

anncipation    609 

620,035.  Machine   for   turning   cuff 

blan]£8,  cited 446 

632,554.  Candy     cutting     machine, 

held  valid  and  infringed  449 

547,671.  Cotton  cleaning  apparatus, 

cited  505 

570,14a  Car  truss,  held  void  for 
lack  of  patentable  novel- 
^  .,.,, 89   90 

570,621.  Cell-case* 'machine,*  cited..  'l75 

580,000.  Separable  button,  claim  1 
held  not  anticipated,  val- 
id and  infringed 180 

599,43a  Knitted  fabric,  held  not  in- 
fringed    163 

622,40a  Cell-case  machine,  held 
void  for  lack  of  novelty 
and  invention  as  to  claim 
1,  and  not  infringed  as  to 
claim   19 174 

683,5ia  Centrifugal  electric  switch, 

cited  507 

642,869.  Controller  for  spark  gene- 
rator, construed  and  held 
not  infringed 505,  506 


644,682.  Cotton  elevator  and  gin 
feeder,  held  void  for  an- 
ticipation     500,  506 

645,871.  Folding  machine,  not  antic- 
ipated, held  valid  and 
infringed    443 

659,194.  Speed  regulator,  cited 507 

676,084.  Numbering    machine,    held 

not    infringed 178 

680,165.  Cotton     elevator,     cleaner, 

and  fader,  cited 605 

688,690.  Printing  presses,  held  not 

infringed    171,  172 

705,715.  Process  for  lustering  silk, 
held  void  for  anticipa- 
tion   by    British    patent 

No.  10,938  of  1845 

60,  61,  62 

706J16.  Machine  for  lustering  silk, 
held  void  for  anticipa- 
tion and  for  lack  of  pat- 
entable novelty... 60,  61,  62 

751,993.  Speed  regulator  for  gene- 
rators, cited 507 

757,891.  Pulley  driving  mechanism, 

cited  507 


PAYMENT. 

By  guarantor,  see  "Guaranty,"  I  3. 

Of  Insurance  premiums,  see  "Insurance,"  |  1. 

Of  price  of  land  sold,  see  "Vendor  and  Purchaser,"  |  2. 

I   1.    BeooTesy  of  payments. 

A  consignee  of  a  shipment  of  fruit,  which,  after  the  same  was  de- 
livered to  It  and  with  full  knowledge  of  the  facts,  paid  without  objection 
the  charges  of  the  carrier,  including  a  charge  for  icing  in  transit,  in 
addition  to  the  published  tariff  rate  for  carriage,  cannot  thereafter  main- 
tain an  action  to  recover  back  the  amount  of  such  icing  charge,  on  the 
ground  that  it  was  Illegally  exacted. 

— ^Knudson-Ferguson  Fruit  Co.  v.  Chicago,  St  P.,  M.  &  O.  By.  Co.,  149 
Fed.  973 79  a  a  A.  483 

PENALTIES. 

Under  contracts,  see  "Damages,"  |  2. 

PERJURY. 

False  oath  by  bankrupt,  see  ''Banlsruptcy,"  I  9i 

PERSONAL  INJURIES. 

Partioular  causes  or  means  of  injurtf. 
See  "Negligence." 
Operation  of  street  railroads,  see  "Street  Railroads,"  1 1. 

Particular  classes  of  persons  injured. 
See  "Seamen." 

Employ^,  see  "Master  and  Servant,"  I  !• 
Passenger,  see  "Carriers,"  §  3. 
Passenger  on  vessel,  see  "Shipping,"  |  !• 
79C.C.A.— 88 
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PETITION. 

In  judicial  proceedinga. 
See  "Remoyal  of  Oansee^"  I  2. 
in  bankruptcy,  see  "Bankruptcy,"  |  1. 
To  revise  in  bankruptcy  proceedings,  see  ''Bankruptcy,'*  |  8. 

PIERS. 

See  ••Wharves.'* 

PLEA. 

In  criminal  prosecutions,  see  "Criminal  Law,"  |  2. 

PLEADING. 

In  particular  actions  or  proceedings. 
See  ••Admiralty,"  (  1 ;  "Bankruptcy,"  (  1;  ••Equity,"  |  1;  ••Injunction,"  (  8. 
For  infringement  of  patent,  see  ••Pateits,"  |  4. 
For  personal  injuries,  see  "Master  and  Servant,"  I  2. 
For  price  of  land,  see  "Vendor  and  Purchaser,"  $  4. 
For  relief  against  fraud  in  sale  of  public  land,  see  ••Public  Lands,"  |  L 
Indictment  or  criminal  information  or  complaint,  see  "Indictment  and  Infoi^ 

mation." 
Petition  to  revise  in  bankruptcy,  see  ••Bankruptcy,"  S  8. 
Pleas  in  criminal  prosecutions,  see  "Criminal  Law,"  S  2. 
To  foreclose  mortgage,  see  "Mortgages,"  1 1. 

Review  of  decisions  and  pleading  in  appellate  courts. 

Finality  of  rulings  on  for  purpose  of  review,  see  ••Appeal  and  Error,"  |  L 
Objections  for  purpose  of  review,  see  "Appeal  and  Brror,"  |  2. 

PLEDGES. 

Recovery  of  pledge  from  trustee  in  bankruptcy,  see  ''Bankruptcy,"  (  2. 

POLICY. 

Of  insurance,  see  ••Insurance." 

PRACTICE. 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  1 1. 
In  patent  oflftce,  see  "Patents,"  §  3. 
Procedure  of  particular  courts,  see  "Courts." 

In  particular  civil  actions  or  proceedings. 
Cond  nnation  proceedings,  see  "Eminent  Domain,"  |  1. 

Particular  proceedings  in  actions. 
See  "Evidence" ;  "Judgment" ;  ''Jury" ;  "Removal  of  Causes" ;  'TriaL" 
Verdict,  see  ''Trial,"  {  8. 
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Particular  remedies  in  or  incident  to  actions. 
See  "Injunction." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

Procedure  in  exercise  of  special  or  limited  jurisdiction. 

In  admiralty,  see  "Admiralty";  "Collision,"  §  3;  "Salvage,"  §  3. 
In  bankruptcy,  see  "Bankruptcy,"  §  1. 
In  equity,  see  "Equity." 

Procedure  on  review. 
See  "Appeal  and  Error";  "Exceptions,  Bill  of." 

PREJUDICE. 

Ground  for  reversal  In  cIyU  actions,  see  "Appeal  and  Error,"  §  7. 

PRELIMINARY  INJUNCTION. 

S«e  "Injunction,''  %  4 

PREMIUMS. 

Insurance  premiums,  see  "Insurance,"  1 1. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  %  !» 

PRINCIPAL  AND  AGENT. 

Agency  of  partner  for  firm,  see  "Partnership,"  %  1. 
Insurance  agents,  see  "Insurance,"  $  1. 

I   1.    Mntnal  riKhts,  duties,  and  liabiUties. 

Where,  In  an  action  for  services  under  an  alleged  express  contract  to 
pay  10  per  cent,  of  the  price  of  certain  sales  of  machinery  made  by  plain- 
tiff, defendant  denied  the  contract  as  alleged,  and  averred  that  the  agree- 
ment provided  for  a  much  smaller  compensation,  evidence  as  to  the  rea- 
sonable value  of  plaintiff's  services  was  admissible  as  bearing  on  the 
question  as  to  which  agreement  was  made. 

— Standard  Plunger  Elevator  Co.  v.  Brumley,  149  Fed.  184 

79  C.  C.  A.  132 

Where,  in  an  action  for  agents'  commissions  on  sales  of  machinery,  the 
oral  contract  sued  on  did  not  provide  as  to  the  time  when  the  amounts 
claimed  should  be  payable,  evidence  as  to  the  time  usually  fixed  for  the 
payment  of  similar  commissions  was  admissible. 

— Standard  Plunger  Elevator  Co.  v.  Brumley,  149  Fed,  184 

79  C.  C.  A.  132 
Where,  in  an  action  for  agents'  services  in  the  sale  of  certain  machin- 
ery, plaintiffs  claimed  for  additional  services  rendered  to  defendants  in 
the  performance  of  certain  contracts  outside  their  general  oral  contract 
of  agency,  whether  such  extra  services  were  Incident  to  such  contract  or 
whether  they  were  independent  thereof  was  for  the  jury. 

— Standard  Plunger  Elevator  Co.  v.  Brumley,  149  Fed,  184 

79  C.  a  A,  132 
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PRINCIPAL  AND  SURETY. 

See  •HSuaranty.'* 

PRIORITIES. 

Between  dalma  against  bankrupt  estate,  see  "Bankraptcy,"  i  6. 

PRIVILEGE 

Of  wltnew  as  to  testtmony,  see  "Witnesses,"  f  1. 

PRIVILEGED  COMMUNICATIONS. 

Defamatorj  communicatioiui,  see  **Lil>el  and  Slander,"  |  1» 

PROCESS. 

See  '^Injunction.'* 

PROMISSORY  NOTES. 

See  "Bills  and  Motes." 

PROPERTY. 

Particular  specie*  of  property. 
See  ''Mines  and  Minerals'';  "Shipping";   '*Trade-Marks  and  Trade-Names.* 

Remedies  involving  or  affecting  property. 
Protection  of  rights  of  property  by  inlunction,  see  •Injunction,"  (  2. 

Transfers  and  other  matters  affecting  title. 
Taking  for  public  use,  see  ''Eminent  Domain." 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see  ''Damages,"  1 1* 

PUBLICATION. 

Of  Ubel,  see  "Ubel  and  Slander,"  U  1,  2. 

PUBLIC  LANDS. 

Mineral  lands,  see  "Mines  and  Minerals,"  $  1. 

S   1.    Surrey  and  disposal  of  lands  of  United  States. 

Under  Act  Cong.  March  S<  1891,  c.  561,  26  Stat  1090  [U.  S.  Comp.  St 
1901,  p.  1467],  providing  for  the  disposition  of  town  site  lots  in  Alaska,  and 
authorizing  the  trial  of  conflicting  claims  before  the  trustee  on  notice  with 
an  appeal  to  the  Commissioner  of  the  General  Land  Oifice,  and  from  his 
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decision  to  the  Secretary  of  the  Interior,  the  <3ecision  of  the  troBtee  1b 
final,  in  the  absence  of  fraud,  accident,  or  mistake,  with  reference  to  all 
questions  of  fact  arising  in  such  proceeding,  except  as  the  same  may  be 
reversed  by  the  Ck>mmissioner  of  the  G<raeral  Land  Office  or  the  Secretary 
of  the  Interior. 

—Miller  v.  Margerie,  149  Fed.  694 79  C.  O.  A.  382 

In  a  suit  to  set  aside  a  deed  by  an  Alaska  town  site  trustee  for  fraud, 
the  fact  that  the  proceeding  in  which  defendant  obtained  the  legal  title 
to  the  lot  In  controversy  was  ex  parte,  was  not  of  itself  sufficient  ground 
to  Justify  a  court  of  equity  in  entering  on  an  inquiry  as  to  the  truth  or 
falsity  of  the  evidence  on  which  the  trustee  acted  in  confirming  defendant's 
claim  to  the  property ;  but  it  was  incumbent  on  complainants  to  allege 
facts  showing  that,  without  negligence  on  their  part,  they  were  prevented 
by  fraud  or  accident  fr(Mn  appearing  before  the  trustee  and  submitting 
evidence  to  establish  their  right  to  enter  the  property. 

—Miller  V.  Margerie,  149  Fed.  694 79  O.  O.  A.  382 

In  a  suit  to  set  aside  a  deed  of  an  Alaska  town  site  trustee  for  fraud, 
it  was  not  suffld^it  to  allege  generally  that  complainants  did  not  have 
knowledge  of  the  hearing  before  the  trustee  or  an  opportunity  to  prove 
that  the  representations  made  by  defendant  to  the  trustee  In  obtaining  the 
legal  title  to  the  property  were  false,  but  the  bill  must  also  state  the 
particular  facts  and  circumstances  which  prevented  complainants  from 
having  notice  of  the  proceeding  and  an  opportunity  to  protect  their  rights. 
^Miller  v.  Margerie,  149  Fed.  694 79  0.  O.  A.  882 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent  Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  1 1. 

QUESTIONS  FOR  JURY. 

In  clTll  actions,  see  "Trial,"  i  1. 

QUIETING  TITLE. 

To  mining  daim,  see  "Mines  and  Minerals,"  |  1* 

I   !•    Risl&t  of  action  and  defenses. 

A  deed  executed  by  a  stranger  to  the  title,  or  which  for  other  reasons  is 
void  on  its  face,  to  convey  title  creates  no  such  cloud  upon  the  title  as  con- 
fers Jurisdiction  on  a  court  of  equity  of  a  suit  for  its  cancellation. 

— ^Ashbum  v.  Graves,  149  Fed.  968 ;  Graves  v.  Crawford,  Jd 

79  O.  C.  A.  478 
In  the  absence  of  any  local  statute  affecting  the  question,  a  suit  In  equity 
to  remove  a  cloud  upon  the  title  to  real  estate  cannot  be  mahitained  in  a 
federal  court  by  a  complainant  out  of  possession. 

— ^Ashburn  v.  Graves,  149  Fed.  9G8 ;  Graves  v.  Crawford,  Id 

79  C.  C.  A.  478 

RAILROADS. 

See  "Street  Railroads." 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  **Carrlers." 

Grant  to  railroad  of  right  to  use  street,  see  '^Municipal  Corporations,"  |  1. 
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I   1«    OomstrmaiioBt  auUatemamoe,  and  equlpmemt. 

Under  tbe  settled  law  of  Illinois,  authority  given  a  railroad  company  by 
a  city  to  cross  a  street  with  its  tracks  omfers  no  exclusdYe  rights  ia  sucli 
street,  but  the  right  granted  is  subordinate  to  the  use  of  tbe  street  for 
ordinary  street  purposes,  which  Include  the  operating  of  a  street  railroad 
thereon ;  and  the  railroad  company  cannot  maintain  a  suit  in  equity  to 
enjoin  tbe  building  and  operating  of  a  street  railroad  upon  such  street 
crossing  its  trades  at  grade,  on  tbe  ground  that  such  crossing  will  cause 
inconvenience  to  it  in  the  operation  of  its  trains,  and  add  to  the  dangers 
of  the  street  crossing. 

—East  St  Louis  By.  Co.  ▼.  Louisville  &  N.  R.  Co.,  149  Fed.  159 

79  C.  C.  A.  107 
I  2.    Operatloa. 

In  an  action  against  a  railroad  company  for  killing  the  superintendent 
of  a  milling  company  by  crushing  blm  between  certain  cars  and  a  wooden 
spout  or  chute  through  which  grain  was  loaded  from  the  mill  Into  tbe 
cars,  evidence  Jield  to  require  submission  to  the  Jury  of  the  question  of 
defendant's  negligence  In  backing  the  cars  onto  the  switch  without  notice 
to  decedent 

—Toledo,  St  L.  &  W.  R.  Co.  v.  Connolly,  189  Fed.  398 

79  a  C.  A.  218 

RECEIVERS. 

Injunction  against  receiver,  see  ''Injunction,'*  §  2. 

RECORDS. 

Of  Judgment,  aee  "Jodgment,"  I  1- 

REHEARING. 

On  appeal  or  writ  of  error,  see  ''Appeal  and  Error,"  |  6. 

RELEASE. 

See  "Payment" 

I   1.    Requisites  amd  TaUdity. 

The  defendant  having  a  good  position  with  the  Standard  Oil  Com- 
pany, at  Bayonne,  N.  J.,  was  Induced  by  the  plaintiff  to  undertake  the 
management  of  a  zinc  mine  for  him  In  Missouri,  In  which  the  plaintiff 
was  largely  interested,  being  promised  a  salary  of  $7,500  and  an  In- 
terest In  tbe  mining  company,  for  which  he  gave  plaintiff  the  note  in 
suit  for  $15,060,  with  the  stock  of  the  company  as  collateral.  The  plaintiff 
being  also  interested  In  a  cattle  company  at  Kansas  City,  and  Its  affairs 
becoming  Involved,  and  a  receiver  being  necessary,  the  defendant  sub- 
sequently at  his  request  accepted  the  position  and  performed  Its  duties 
for  a  number  of  months,  being  put  under  great  mental  and  physical 
strain  in  consequence,  and  also  subjected  to  possible  pecuniary  liability 
on  his  bond,  by  which  he  might  lose  all  his  property.  Wishing  to  give 
up  the  position,  he  was  urged  by  the  plaintiff  as  a  personal  favor  to 
continue,  which  he  did.  Later  on  there  was  a  crisis  In  the  affairs  of 
the  cattle  company,  and  a  large  sum  of  money  was  necessary  to  li- 
able the  plaintiff,  who  had  guarantied  some  $2,000,000  of  Its  obligations, 
to  maintain  himself,  which  money  the  defendant  secured  by  a  personal 
appeal  to  the  plaintiff's  brother,  who  was  a  man  of  affluence  in  New 
York.  Feeling,  however,  tbat  his  position  was  Insecure,  the  defendant 
while  on  this  trip  obtained  another,  at  a  good  salary,  with  a  company 
In  Pittsburg;    but  upon  his  return,  at  the  earnest  solicitation  of  tlie 
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plaintiff  and  his  counsel,  was  led  to  give  it  up  and  keep  on  with  the 
cattle  company,  the  plaintiff  guarantying  and  paying  the  salary  which 
had  been  promised  him  from  the  mining  company,  but  which  had 
been  stopped,  to  which  payment,  however,  the  defendant  contributed 
the  compensation  allowed  him  by  the  court  as  receiver,  amounting  to 
13,800.  A  few  months  later  the  zinc  mine  was  sold  at  a  serious  loss; 
the  defendant's  Interest  being  made  practically  worthless.  About  this 
time,  In  a  casual  interview  in  a  street  car,  the  plaintiff,  who  had  several 
times  before  expressed  his  willingness  to  give  up  the  defendant's  note, 
saying  that  he  did  not  wish  him  to  lose  anything  by  the  venture,  de- 
clared to  the  defendant  that  he  might  consider  the  note  discharged ;  the 
services  which  he  had  rendered  to  the  plaintiff  and  the  sacrifices  that 
he  had  made  to  do  so  being  referred  to  and  assigned  as  the  reason.  The 
note,  however,  was  not  given  up,  the  plaintiff  explaining  that  it  might 
prejudice  him  with  others,  whose  notes  for  similar  interests  he  held  and 
whom  he  proposed  to  sue.  Held,  in  a  subsequent  suit  by  the  plaintiff  on 
the  note,  that  there  was  sufficient  consideration  for  the  promise  to 
release,  which  was  set  up,  and  that  a  verdict  for  the  defendant  should  be 
sustained. 

—Rockefeller  v.  Wedge,  149  Fed.  130 79  C.  C.  A.  26 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  8. 
Of  cause  removed  from  state  court,  see  "Removal  of  Causes,"  §  3.  . 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  |  8. 

REMOVAL  OF  CAUSES. 

i  1«    Oiislm,  naimre,  mud  subject  of  oontroTersy. 

Where  suit  was  brought  in  a  state  court  against  defendant  as  "the  duly 
qualified  and  acting  postmaster  at  Dallas,  Tex.,"  and  sought  relief  against 
certain  official  acts  performed  by  the  defendant  under  orders  of  the  Post- 
master General,  It  was  a  suit  against  an  officer  of  the  United  States  In  his 
official  capacity,  and  removable  to  the  federal  courts,  under  Act  Cong. 
Aug.  13,  1888,  c.  866,  «  2,  25  Stat.  433  [U.  8.  Comp.  St  1901,  p.  608],  au- 
thorizing the  removal  of  cases  arising  under  the  laws  of  the  United  States 
of  which  the  Circuit  Courts  of  the  United  States  are  given  original  Juris- 
diction by  section  1. 

—Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321 79  a  0.  A.  259 

f  Zm    Prooeedinss  to  prooure  and  effeot  of  remoToL 

The  proper  procedure  for  removing  a  cause  from  a  state  to  a  federal 
court  as  authorized  by  act  Cong.  Aug.  13,  1888,  c.  866,  §§  1,  2,  25  Stat  433 
[U.  S.  Comp.  St  1901,  p.  508],  is  for  the  defendant  to  file  a  petition  for  re- 
moval in  the  state  court,  together  with  a  bond  conditioned  that  the  de- 
fendant will  enter  in  the  federal  Circuit  Court  on  the  1st  day  of  its  next 
session,  a  transcript  of  the  record  from  the  state  court,  and  will  pay  costs 
awarded  in  case  it  shall  be  determined  that  the  .suit  has  been  wrongfully 
removed. 

— ^Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321 79  C.  C.  A.  259 

■$  3*    Bemand  or  dlsmiMial  of  cause. 

The  removal  by  one  of  two  Joint  defendants  of  a  cause  which  was  not 
removable  because  of  the  absence  of  a  separable  controversy  does  not 
give  the  federal  court  Jurisdiction,  and  the  cause  should  be  remanded 
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at  any  stage,  at  the  instance  of  any  party  or  on  the  court's  own  motion, 
whenever  auch  fact  appears. 

^IntemaUonal  &  G.  N.  R  Oo.  ▼.  Hoyle,  149  Fed.  180.  .79  O.  a  A.  128 

Act  Gong.  Man^  8, 1875,  c  137,  §  5, 18  Stat  472  [U.  S.  Oomp.  St  1901,  pw 
611],  proyidea  that  when  a  case  Is  removed  from  a  state  court  to  a  Circuit 
Court  of  the  United  States,  it  shall  be  remanded  whenever  it  shall  a{^;>ear 
to  the  satisfaction  of  the  Circuit  Court  at  any  time  after  removal  that  the 
suit  does  not  really  and  substantially  involve  a  dispute  or  controv^^  prop- 
erly within  the  Jurisdiction  of  such  Circuit  Court  Held  that,  where  a 
cause  was  properly  removable,  and  was  actually  removed,  it  would  not  be 
remanded  because  of  an  irregularity  in  the  proceedings  for  removal  or  be- 
cause such  proceedings  were  taken  under  the  improper  statute. 

—Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  321 79  a  a  A.  259 

I  4u    Fro— dtags  la  oamse  after  reatoraL 

Rev.  St  I  643  [U.  &  Comp.  St  1901,  p.  521],  provides  that  after  removal 
of  a  cause  from  a  state  to  tlie  federal  courts,  it  shall  proceed  as  a  cause 
originally  commenced  in  the  federal  court  Section  914  [U.  S.  Comp.  St 
1001,  p.  084]  declares  that  the  practice,  pleadings,  forms  and  modes  of 
civil  procedure  other  than  equity  and  admiralty  causes  in  the  federal  and 
District  Courts  shall  conform  as  near  as  may  be  to  the  practice  in  the 
state  courts,  and  section  913  [U.  S.  Comp.  St  1901,  p.  683]  requires  that 
the  forms  and  modes  of  procedure  in  suits  in  equity  shall  l>e  according 
to  the  rules  and  usages  which  belong  to  courts  of  equity  and  to  rules  of 
court  made  in  conformity  to  law.  Held,  that  where  a  suit  in  equity  is  re- 
moved from  a  state  to  a  federal  court  it  must  thereafter  conform  to  the 
equity  practice  and  rules  in  force  in  such  court  regardless  of  the  forms  of 
practice  in  equitable  proceedings  in  the  state  court 

—Bryant  Bros.  Co.  v.  Robinson,  149  Fed«  321 79  C  a  A.  259 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

REPORTS. 

False  report  by  bank  officer,  see  "Banks  and  Banking,"  |  2. 

REQUESTS. 

For  instructions  in  civil  actions,  see  '*Trial,"  |  2. 

RESCISSION. 

Of  contract  see  "Contracts,"  |  8. 

Of  contract  for  sale  of  goods,  see  "Sales,"  |  2. 

Of  contract  for  sale  of  land,  see  "Vendor  and  Purchaser,"  |  1. 

RES  JUDICATA. 

See  "Judgment"  i  3. 

REVENUE 

See  "Customs  Duties" ;   'Taxation." 

REVIEW. 

See  "Appeal  and  Error" ;   "Criminal  Law,"  S  0. 
Bill  in  equity,  see  "Equity,"  $  3. 
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REWARDS. 

Where  defendant  as  sheriff  of  a  county,  offered  a  reward  "for  the 
arrest  of  each  of  the  parties  convicted"  of  a  certain  bank  robbery  and 
murder,  the  reward  was  not  accepted  merely  by  the  giving  of  information 
concerning  the  whereabouts  of  the  suspect,  but  could  only  be  accepted 
by  the  party  assuming  the  personal  danger  and  responsibility  of  either 
actually  arresting  the  suspect  or  causing  some  other  person  to  arrest 
him. 

— McClaughry  V.  King,  147  Fed.  463 79  a  0.  A.  91 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant,"  |  1, 
Within  insurance  policy,  see  "Insurance,"  $  2. 

ROADS. 

Streets  in  dties,  see  "Municipal  Corporations,"  I  L 

ROYALTY. 

For  license  to  use  patent,  see  "Patent,"  |  4. 

RULES  OF  COURT. 

Assignment  of  errors,  see  "Appeal  and  Error,"  |  4 
Briefs  on  appeal,  see  "Appeal  and  E^or,"  §  5. 
Entry  of  Judgment,  see  "Judgment,"  §  1. 
Rehearing  on  appeal,  see  "Appeal  and  Error,"  |  6^ 

RULES  OF  NAVIGATION. 

See  "Collision,"  1 1. 

SALES. 

By  or  to  bankrupt,  see  "Bankruptcy,"  |  2. 

Compensatory  damages  for  breach  of  contract  of  sale,  see  "Damages,"  (  1. 

In  bankrupted  proceedings,  see  '^Bankruptcy,"  §  4. 

Of  public  lands,  see  "Public  Lands,"  {  1. 

Of  realty,  see  "Vendor  and  Purchaser." 

Tax  sales,  see  "Taxation,"  $  1. 

I   1.    OoBStmotioiE  of  oontraot. 

Plaintiff  contracted  to  deliver  1,000  bales  of  cotton,  of  specified  grades 
and  at  specified  prices,  on  or  before  October  15,  1905,  to  a  carrier,  ac- 
cording to  shipping  directions  to  be  furnished  by  defendants;  plain- 
tiff to  pay  cost  and  freight  to  Liverpool.  About  October  8d  the  point 
of  delivery  was  changed ;  plaintiff  agreeing  to  deliver  at  its  warehouses 
in  Birmingham  and  Decatur,  Ala.  On  October  4th  defendants  sent  an 
agent  to  Birmingham  to  receive  cotton  to  be  tendered  there,  and  he, 
after  accepting  100  bales,  refused  to  examine  or  accept  more,  because 
the.  cotton  tendered  was  not  equal  in  staple  to  the  contract  quality.  The 
agent  was  requested  to  go  to  Decatur  and  examine  cotton  to  be  tendered 
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there,  bat  refused,  and  on  October  7th  defendants,  claiming  a  Tiolation 
of  the  contract,  gave  notice  of  cancellation  and  thereafter  refused  to 
accept  any  further  tenders.  Held,  that  plaintiff  had  until  October  15th 
in  which  to  tender  cotton  complying  with  the  contract,  and  that  de- 
fendants' refusal  to  inspect  and  accept  was  premature,  and  entitled 
plaintiff  to  recoYtf  damage  as  for  a  breach  of  contract 

— McBath  ▼.  Jones  Cotton  Oo^  149  Fed.  383 79  O.  a  A.  203 

I  2.    ModifteatlMi  or  reseissioiE  of  eoatrmet. 

In  an  entire  contract  for  successive  deliveries  of  goods  sold,  a  vendor's 
breach  in  the  earlier  deliveries  may  relieve  the  vendee  from  liability  for 
subsequent  deliveries,  if  prompt  notice  of  refusal  to  perform  is  given  by 
the  latter. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  CJo.,  149  Fed.  360 

79  C.  C.  A.  298 

Immediate  notice  to  the  vendor,  upon  the  discovery  of  his  default  in 
the  earlier  deliveries,  that  the  vendee  will  not  receive  subsequent  de- 
liveries, or  win  not  further  perform.  Is  an  indlfi^)en sable  condition  of 
the  latter's  release  from  liability  for  subsequent  deliveries  which  compl/ 
with  the  contract 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Co.«  149  Fed.  360 

79  a  C.  A.  298 

Upon  discovery  of  the  vendor's  breach,  the  vendee  lias  the  option  to 
perform,  or  to  refuse  to  perform,  the  remainder  of  the  contract  But 
silence,  delay,  or  failure  to  give  notloe  of  his  choice  to  refuse  Is  a  choice 
to  perform,  and  it  destroys  the  option. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  360 

79  C.  a  A.  298 
I  8«    Perf ovBuuiee  of  oontrmet. 

The  rules  applicable  to  an  anticipatory  breach  of  a  contract  apply  as  well 
to  one  party  as  to  the  other.  The  general  rule  applicable  to  a  contract 
for  sale  and  future  delivery  of  articles  not  specifically  designated  is  that  a 
buyer  cannot  reject  a  delivery  conformable  to  the  contract  when  made 
in  time,  merely  because  there  had  been  a  prior  tender  of  goods  not  con- 
formable and  rejected  on  that  ground. 

—McBath  V.  Jones  Cotton  Co.,  149  Fed.  888 79  a  a  A.  203 

I  4u    Remedies  of  bmyer. 

The  difference  between  the  value  of  the  goods  furnished  and  the  value 
of  the  goods  the  vendor  agreed  to  furnish  constitutes  the  measure  of  dam- 
ages the  vendee  is  entitled  to  recover  for  a  failure  to  furnish  articles  of 
an  agreed  character,  in  the  absence  of  knowledge  of  special  circumstances 
which  make  other  damages  natural  and  probable,  because  these  are  the 
only  damages  that  would  naturally  flow  from  the  breach  of  such  a  con- 
tract In  the  usual  course  of  events. 

—McDonald  v.  Kansas  City  Bolt  &  Nut  Co.,  149  Fed.  360 

79  C  a  A.  298 

SALVAGE. 

(  1.    Rlglit  to  ooaipensatlom* 

The  Return,  having  broken  her  shaft  was  floating  helplessly  on  the 
Ohio  river,  when  she  made  signals  of  distress  to  libelants*  steamboat  in 
response  to  which  the  latter  made  fast  Its  tow  to  a  telegraph  pole  on  the 
river  bank  and  went  to  the  Return's  assistance.  The  Return  was  without 
means  to  get  out  a  line,  and  was  In  grave  peril  of  drifting  against  the 
wall  of  a  dam,  or  another  obstruction  below,  when  libelants'  vessel  took 
her  to  a  landing.  Held,  that  the  service  rendered  by  libelants'  vessel 
was  voluntary,  and  constituted  a  salvage  service. 

— Neel  V.  Iron  City  Sand  Co.,  149  Fed.  980 79  C.  C.  A.  490 
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I  2.    Amount  and  apportionment. 

A  decree  awarding  libelants  $25,  and  directing  each  party  to  pay  their 
own  coBts,  was  inadequate;  libelants  being  entitled  to  at  least  $100, 
with  costs  In  the  trial  court 

— Neel  Y.  Iron  City  Sand  Cto.,  149  Fed.  980 79  C.  C.  A.  490 

i  3.    Lien  and  recoTery. 

Where  a  charge  for  landing  a  steamer  in  distress  was  really  a  claim 
for  salvage,  It  was  rightfully  cognizable  by  a  oourt  of  admiralty  in  a 
proceeding  wherein  the  members  of  the  salving  vessel's  crew  could  par- 
ticipate ;  and  hence  such  claim  was  properly  withdrawn  from  an  action  by 
the  owner  of  the  salving  vessel  in  a  state  court  against  the  owner  of  the 
vessel  saved  to  recover  on  an  account  for  services  rendered,  etc 

—Neel  V.  Iron  City  Sand  Co.,  149  Fed.  980 79  O.  a  A.  490 

SATISFACTION. 

See  "Payment" ;  "Release." 

SCAFFOLDS. 

Liability  of  employer  for  defects,  see  "Master  and  Servant,'*  §  1. 

SCHEDULE. 

Of  rates  for  carriage  of  goods,  see  "Carriers,"  §  1. 

SEAMEN. 

Where  a  fireman  on  a  tog  was  injured  in  the  course  of  his  employment, 
the  fact  that  the  tug  was  engaged  in  comparatively  short  coast-wise  ti'ips 
did  not  relieve  her  from  the  usual  obligation  of  a  vessel  to  her  crew  to 
furnish  care  and  maintenance  to  effect  a  cure. 

—The  Mars,  149  Fed.  729 79  a  C.  A.  435 

The  obligation  of  a  vessel  to  furnish  medical  attendance,  etc,  to  a  sea- 
man injured  in  her  service  does  not  end  with  the  termination  of  the  voyage, 
where  there  was  not  sufficient  time  or  facilities  for  the  vessel  to  have  then 
performed  its  duty. 

—The  Mars,  149  Fed.  729 79  a  C.  A.  435 

A  seaman  hijured  in  the  course  of  his  employment  by  his  own  n^ligence 
does  not  thereby  forfeit  his  right  to  cure  and  maintenance  at  the  ex- 
pense of  the  vessel,  where  the  injury  was  not  caused  by  his  gross  negli- 
gence or  willful  neglect  of  orders,  etc. 

—The  Mars,  149  Fed.  729 79  a  C.  A.  435 

Where  libelant,  a  fireman  on  a  tug,  was  scalded  while  attempting  to 
tighten  the  packing  on  the  valve  of  an  ash  hoist,  resulting  from  his  turning 
a  screw  the  wrong  way  and  the  machinery  was  not  materially  defective, 
the  tug  was  not  liable  for  his  injuries. 

—The  Mars,  149  Fed.  729 79  C.  C.  A.  435 

SEPARABLE  CONTROVERSIES. 

Removal  from  state  court,  see  "Removal  of  Causes,"  S  3. 
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SET-OFF  AND  COUNTERCUIM. 

I   1*    Hatwra  aad  s^oiuids  of  r«aied7. 

A  defendant  cannot  plead  an  indebtedness  of  plaintiff  as  a  set-off  or 
counterclaim  in  an  action  at  law  for  oonversion  in  a  federal  court. 

—Van  Zandt  v.  Hanover  Nat  Bank,  149  Fed.  127 79  C  a  A.  2a 

SEHLEMENT. 

See  "Payment";  ••Release." 

SHIPPING. 

See  "Admiralty";  "Collision";  "Salvage";  "Seamen";  "Towage";  "Wharves." 
Instructions  as  to  contributory  negligence  of  passenger  on  vessel,  see  "Negli- 
gence," I  1. 

I   1«    Carriage  of  i^Msensers. 

Defendant  operated  a  passenger  boat  between  the  city  of  Cincinnati  and 
a  pleasure  resort  a  few  miles  up  the  river.  Passengers  in  going  to  and 
from  the  vessel  at  Cincinnati  passed  over  a  wharfboat,  betwe^i  which  and 
the  steamer  there  was  a  railed  bridge  three  feet  wide,  and  on  the  side 
of  the  steamer,  where  it  rested,  there  was  a  space  in  the  railing  nine  feet 
wide.  Guards  were  usually  stationed  at  Bach  space  on  either  side  of  the 
bridge  to  protect  passengers  going  off  the  boat  from  stepping  or  falling  off. 
Plaintiff's  intestate,  a  boy  12  years  old,  with  his  mother,  her  sister,  and 
two  small  children,  returned  on  the  boat  late  one  evening  with  some  l.OOQ 
other  passengers.  There  was  much  crowding  at  the  bridge,  and  each  of 
the  women  carried  a  child.  In  passing  onto  the  bridge  in  some  way  plain- 
tiff's Intestate  went  to  one  side,  and  fell  between  the  boats  and  was 
drowned.  There  was  evidence  tending  to  show  that  there  were  no  guards 
stationed  at  the  sides  of  the  bridge.  Held,  that  the  question  of  defend- 
ant's negligence  was  one  for  the  jury. 

— Coney  Island  Co.  ▼.  Dennan,  149  Fed.  687 79  C.  O.  A.  87!V 

SIGNATURES. 

To  pleading,  Bee  "Equity,"  i  1. 

SLANDER. 

See  "Libel  and  Slander." 

SPECIFIC  PERFORMANCE. 

§   1.    Prooeedlngfl  and  relief. 

In  decreeing  the  specific  performance  of  a  contract,  a  court  of  equity 
may  adapt  it  to  conditions  which  were  not  foreseen  by  the  parties  when  it 
was  made,  by  requiring  the  complainant  to  assent  to  such  modifications 
and  limitntions  as  Justice  requires  in  view  of  such  new  conditiona 

—Wright  V.  Vocalion  Organ  Co.,  148  Fed.  209 79  C.  C  A.  1S3 

STATES. 

See  "United  States." 

Conclusiveness  of  judgment  in  state  court  in  other  states,  see  "Judgment,"  S  4 

Courts,  see  "Courts." 
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STATUTES. 

ProvMons  relating  to  particular  auhjeots. 

•See  "Bankruptcy,"  §  6;  "Banks  and  Banking,"  §  2;  "Carriers,"  I  2;  "Customs 
Duties";  **EmInent  Domain,"  §  1;  "Grand  Jury";  "Indians";  "Indict- 
ment and  Information,"  §  1 ;  "Mines  and  Minerals,"  |  1 ;  "Municipal  Cor- 
porations," I  1 ;  "Removal  of  Causes,"  §§  8,  4. 

Allen  contract  labor,  see  "Aliens,"  §  1. 

I   1.    OonstniotloiE  and  operation. 

The  title  of  a  legislative  acU  cannot  be  so  read  Into  the  body  of  It  as 
to  supply  the  absence  of  a  substantive  provision  essential  to  the  con- 
ferring of  power  and  authority. 

— Rider  V.  United  States,  149  Fed,  164 79  a  C.  A.  112 


STATUTES  CONSTRUED. 


UHITED  STATES. 

CONSTITUTION. 

Amend.    6 243 

Art  4,  J  1 32 

STATUTES  AT  LARGE. 

1858,  May  11.  ch.  31, 11  Stat  285. .  243 

1859,  March  8,  ch.  76,  11  Stat  402 
rU.  S.  Comp.  St  1901,  pp.  316, 
V4/J1  243 

1875.  March'8,*ch.*i37,'§  6,'i8  Stat 

4^  [U.  S.  Comp.  St.  1901,  p.  511] 

259    339 
1882,  July  12,  ch.  290.  22  Stat.  162 

[U.  S.  Comp.  St  1901,  D.  8457]..  245 
1887,  Feb.  4,  ch.  104,  §  ^  24  Stat 

380    [U.    S.   Comp.    St.   1901,   p. 

31561_  46 

1887.  Feb.  4,  ch.  104,  f  8,  24  Stat 

882   [U.    S.   Comp.    St    1901,   p. 

31591    47 

1887,  March  3,  ch.  359,  §  1,  24  Stat 
505  [U.  S.  Comp.  St  1901,  p.  752]  392 

1888,  Auf.  13,  ch.  886.  §§  1,  2,  25 
Stat  433  [U.  S.  Comp.  St  1901. 

p.  608] 259 

1^,  March  1.  ch.  333,  25  Stat  784     56 

1890,  April  26,  ch.  167,  §§  1,  6,  26 
Stat  72,  73  [U.  S.  Comp.  St  1901, 

pp.  374,  3761 243 

l&l,  March  8,  ch.  517,  §  5,  26  Stat. 
827  rU.  S.  Comp.  St  1901,  p.  549]     65 

1891,  March  3,  ch.  517,  §  5.  26  Stat 
art.  Amended  by  Act  1897,  Jan. 
20.  ch.  68,  29  Stat  492  [U.  S. 
Comp.  St  1901,  p.  549] 268 

1891.  March  3,  ch.  517,  §  6.  26  Stat. 

S&  [U.  S.  Comp.  St  1901.  p.  540] 

65.  268 
1891,  March  8,  ch.   517,  I   15,   26 

Stat  830  [U.  S.  Comp.  St  1901, 

D.  554] 268 

1891,  March   8,   ch.    561.   2t5    Stat 

1099   [U.   S.  Comp.  St   1901,  p. 

1467] 382 


1894,  July  12,  ch.  132.  28  Stat  102 
[U.  S.  Comp.  St  1901.  p.  376]. . .  243 

1897,  Jan.  20,  ch.  68.  29  Stat  492 
[U.  S.  Comp.  St.  1901,  p.  549]. . .  268 

1897.  July  24.  ch.  11,  $  1.  Schedule 
L.  par.  391,  30  Stat  187  [U.  S. 
Comp.  St  1901,  p.  1670] 860 

1898,  Julv  1,  ch.  641,  §§  2,  4,  30 
Stat.  546.  547  [U.  S.  Comp.  St 
1901.  pp.  3421,  3423] 828 

1898.  July  1,  ch.  541,  §  4b,  30  Stat 

547   [U.    S.    Comp.   St   1901,   p. 

3423]    284 

1898,  July  1,  ch.  541,  §  5,  subsecs.  f, 

g,  h.  30  Stat.  548  [U.  S.  Comp.  St 

1901.  p.  34241 485 

1898,  July  1.  ch.  541,  (  7,  subd.  9. 

30   Stat   548   [U.    S.   Comp.   St 

1901.  p.  3425] 328,  329 

1898.  July  1,  ch.  641.  §  17,  30  Stat 

550   [U.    S.   Comp.    St    1901,    p. 

3429]    70 

1898.  July  1,  ch.  541.  §  24,  30  Stat 

553    [U.    S.   Comp.    St    1901,    p. 

3431]  485 

1898,  July  1,  ch.  541.  §  25.  30  Stat 

553  [U.  S.  Comp.  St.  1901.  p. 

3432] 426 

1898,  July  1,  ch.  541,  §  25a,  30  Stat 

553  [U.  S.  Comp.  St  1901,  p. 

3432]  485 

1898,  July  1,  ch.  641,  {f  29,  30, 

30  Stat  654  [U.  S.  Comp.  St 

1901,  pp.  3433,  3434] 828 

1898.  July  1,  ch.  541,  §  60a,  30  Stat 

662  [U.  S.  Comp.  St  1901,  p. 

3445].   Amended  by  Act  1903. 

Feb.  5,  ch.  487,  §  13,  32  Stat  799 

[U.  S.  Comp.  St  Supp.  1905,  p. 

689]  76 

1898,  July  1,  ch.  541,  §  63,  subsec 

a,  30  Stat  562  [U.  S.  Comp.  St 

1901,  p.  3447] 70 

1898,  July  1,  ch.  541,  |  67a,  30 

Stat  564  [U.  S.  Comp.  St  1901, 

p.  8449J 155 


Digitized  by  VjOOQIC 


606 


79  C.  C  A.  REPORTS. 


1809,  March  8,  cb.  425,  l|  10,  12. 

aO  But,   1151   [U.   8.  Comp.   St. 

1901.  pp.  8541.  3542] 

1900.  June  6,  ch.  786,  81  Stat  821 
1903,  Feb.  6,  cb.  487.  §  4,  82  Stat. 

797  [U.  &  Oomp.  St.  Supp.  1905, 


ch.  487,  I  18,  82  Stat 
Oomp.  St  Supp.  1900, 


p.  6d4]. •  • •• 
1908,  Feb.  5,  c 


1908,  March  8,  ch.   1012,   I  4,  82 
Stat  1214rn.  &  Comp.  St  Sapp. 

1906,  p.  27t1 

^^'        ril  20,  ch.  1400.  88  Sut 
&  Comp.  St  Sopp.  1905, 


408 
2 


126 


76 


19(H.  April 

187  ru.  a 

p.  865]  .< 


467 


112 


REYISBD  STATUTES. 
^^  Q-  §•  Qomp.  St  1901,  p. 

683] 


648  [U.  &  Comp.  St  1901.  j>.  521 
913   [U.   &  Comp.   St   1901,  p. 


243 
269 

269 
I  914' [U.  S.  Comp.  St  1901,  p.  684] 

259,  292 
I  1025  [U.  S.  Comp.  St  1901,  p. 

7021 244 

I  2116 56 

I  2324  [U.  a  Oomp.  St  1901,  p. 

1426]    :. 218 

I  6209  [U.  S,  Comp.  St  1901.  p. 

.121.  244,  245.  515 


3497] 
I  5240  [U. 
8616]  .. 


S.  Comp.  St  1901,  p. 


245 


COMPILED  STATUTES  190L 

PafM  316.  374.  376.  446,  455 248 

Page  608    259 

Page  511    259,889 

Page  521  259 

Page  549  65,268 

Page  554  268 

Page  683  259 

Page  684  259,292 

Page  702  244 

Page  752  892 

Page  1426  213 

Page  1467  882 

Page  1670 360 

Page  3156 46 

Page  3159  47 

Page  3421  828 


Page  8423  2^4,  82& 

Page  8424  485 

Page  3425  ....*. 828.329 

Page  8429  70 

Page  8431  485 

Page  8432  426,486 

Pages  3433,  3434 32» 

Page  8445  76. 

Page  8447  70 

Page  3449 155 

Page  8457  245 

Page  8497 121,  244.  245,  515 

Page  8516  245 

PlLgee  8541,  3542 408 

COMPILED  STATUTES   (SUPP.) 
1905. 

Page  277    457 

Page  365    112 

Page  684    126 

Page  689    7ft 

ZUJHOIS. 

HURD'S  REVISED  STATUTES  1906. 
Ch.  24,  §  62 107 

STARR    &    CURTIS'    ANNOTATED 

STATUTES  1896. 
Ch.  114^  par.  112 107 

LAWS. 
1889,  p.  228 107 

OHIO. 

REVISED  STATUTES  1906w 
M  4153,    4159 21S 

SHANNON'S   CODE. 
U  1859,  1861,  1863,  1865 887 

TEXAS. 

REVISED  STATUTES  1895. 
Art  3328    155 


STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 

Grant  to  street  railroad  of  right  to  use  street,  see  "Municipal  Corporations,'* 


«!• 


I   1.    BesulatioiE  mud  opermtloa* 

A  plalntur  who.  after  seeing  a  street  car  approadilng  while  he  was  still 
upon  the  sidewalk,  started  to  cross  a  carved  track  which  led  into  a  cross 
street  without  again  looking,  and  was  struck  by  the  car  and  injured,  was 
chargeable  with  contributory  n^ligence  as  matter  of  law,  and  cannot  re- 
cover for  the  Injury ;  nor  is  be  relieved  from  such  negllg^oe  by  the  fact 
that  there  was  another  track,  which  went  straight  ahead  past  the  comw. 
—Pittsburgh  Ry.  Ca  Y.  Cluir»  149  Fed.  782 79  a  a  A.  43S 
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STREETS. 

See  ^'Municipal  Ooiporatlons,"  |  L 


See  *'Ga8tom8  Duties." 


See  "Customs  Duties.** 


TARIFF. 
TAXATION. 


I   1.    Sale  of  land  fov  Bompaymemt  of  tax. 

Where  each  of  two  tracts  of  land  was  assessed  for  taxation  at  its  tni» 
▼alue  as  the  property  of  the  owner  of  the  fee,  and  she  paid  the  full  amount 
of  the  taxes  due  thereon,  notwithstanding  an  outstanding  one-sixteenth  In- 
terest in  any  oil  that  might  be  produced  from  the  land,  a  sale  of  such  inter- 
est for  nonpayment  of  taxes  assessed  thereon  was  void. 

^Bee  Y.  Barnes*  149  Fed.  727 79  a  0.  A.  48a 

TENDER. 

Of  price  for  land,  see  "Vendor  and  Purchaser,"  |  2. 

THEFT. 

See  •Xarceny.** 

TIML 

For  particular  acts  in  or  incidental  to  judicial  proceeding$. 

Amendment  of  order  of  discharge  in  bankruptcy,  see  "Bankruptcy,''  (  7. 
Commencement  of  action  on  insurance  policy,  see  "Insurance,"  i  3. 
Filing  petition  for  rehearing,  see  "Appeal  and  I^or,"  |  6. 

For  particular  act$  not  judUHaU 
Dellyery  of  goods  sold,  see  "Sales,"  |  1. 

TITLE. 

Remoral  of  cloud,  see  "Quieting  Title." 
To  pat^t,  see  "Patents,"  (  4. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master  and  Servant,"  §  1. 

TORTS. 

Particular  torts. 
See  "Conspiracy":  "Fraud";  "Libel  and  Slander" ;  "Negligwioe.* 
Causing  death,  see  "Death,"  |  1. 
Maritime  torts,  see  "CoUlsion." 
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TOWAGL 

OolUslont  with  tugs  and  tws^  In  tow,  Bee  "Ck>lli8lon,**  |  2. 
Pleading  in  admiralty  in  action  tor  loas  of  tow,  aee  "Admiralty,**  1 1. 

A  ateamship  held  not  in  faolt  for  tbe  sinking  of  a  barge  which  she  was 
towing  DO  (me  of  her  regular  trips  from  New  York  to  Cuba,  because  of  her 
keeping  up  her  regular  vpeed  until  the  barge  was  found  to  be  in  distress, 
where  the  weather  was  fair,  and  the  sinking  resulted  from  the  unsea- 
worthiness of  the  barge  for  such  a  voyage  due  to  her  age  and  structural 
weakness,  whldi  condition  was  not  known  to  the  master  of  the  steamship 
nor  apparent;  he  barring  the  right  to  rely  on  the  assumption  tliat  her 
owner  oonsidered  her  fit  for  the  voyage  when  he  contracted  for  the  tow- 
age, knowing  that  the  steamship  was  required  to  make  schedule  time. 
— Dady  ▼.  Bacon,  149  Fed.  401 79  a  C.  A.  221 

A  finding  affirmed  that  a  tug  was  in  fault  for  the  loss  of  h^  tow  by 
running  her  upon  a  sunken  wreck  at  night,  upon  e(fidrace  showing 
without  contradiction  that  a  lantern  showing  a  red  light,  and  capable 
of  burning  for  24  hours  after  each  flUing,  was  filled,  lighted,  and  set 
above  the  wreck  on  the  evening  before,  and  that  it  was  burning  brightly 
two  hours  before  the  collisi<Hi,  and  that  the  tug  maintained  no  suffi- 
cient lookout 

^The  Volunteer,  149  Fed.  728 79  a  a  A.  429 

A  tug  is  not  liable  merely  because  a  tow  was  injured  while  in  its  cus- 
tody, but  in  an  action  against  it  to  recovw  for  the  injury,  the  burden 
rests  upon  the  libelant  to  affirmatively  prove  negligence  or  fault,  which 
cannot  be  presumed  merely  because  the  injury  is  not  otherwise  accounted 
for. 

—The  Winnie,  149  Fed.  725 79  a  a  A.  431 

TOWNS. 

See  "Municipal  Corporations." 

Town  Bites  in  Alaska,  see  "Public  Lands,"  |  1. 

TRADE-MARKS  AND  TRADE-NAMES. 

I  1.    Xafrlmgeaiemt  Mid  umfair  ooapetltloa* 

Complainants  adopted  the  name  "Angostura"  as  the  name  of  bitters 
originally  manufactured  hy  them  in  the  town  of  that  name  in  Venezuela, 
and  continuously  used  the  same  thereafter,  though  the  name  of  the  town 
was  subsequentiy  changed.  Complainants'  bitters  became  widely  and 
favorably  known  und^  such  name.  Held,  that  complainants  were  en- 
titled to  protection  in  the  use  of  the  name  as  against  persons  using  it 
to  create  dishonest  competition,  though  complainants  could  not  obtain 
a  monopoly  In  the  use  of  the  word  as  a  trade-mark. 

— Slegert  V.  Gandolfi,  149  Fed.  100 79  O.  O.  A.  142 

Where  defendants  imitated  both  the  name  and  bottles  in  which  com- 
plainants* "Angostura"  bitters  were  sold,  the  labels  being  similar,  ex- 
cept that  they  disclosed  the  fact  that  defendants'  bitters  were  made 
in  Baltimore,  Md.,  instead  of  Port  of  Spain,  in  Trinidad,  where  com- 
plainants* bitters  were  made,  defendants  were  guilty  of  unfair  com- 
petition. 

—Slegert  v.  Gandolfi,  149  Fed.  100 79  C.  O.  A.  142 

Complainants  manufactured  and  sold  "Angostura"  bitters  under  rep- 
resentations that  it  consisted  of  a  mixture  of  certain  bitter,  aromatic 
and  carminative  substances,  together  with  alcohol  added  as  a  preservative 
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solyent,  and  that  tbe  bitters  did  not  contain  any  "intoxicating  in- 
gredients." An  advertising  circular  contained  certificates  of  physicians 
and  customers,  representing  that  the  bitters  were  a  valuable  remedy  for 
nearly  all  ills,  and  when  mixed  with  water,  beer,  wine,  and  spirits, 
made  a  "splendid  drink,"  and  also  that  the  bitters  were  free  from  dan- 
gerous ingredi^its  and  might  be  used  by  invalids,  adults,  and  chil- 
dren to  advantage.  Held,  that  the  statement  that  the  bitters  contained 
no  intoxicating  ingredients  should  be  construed  as  referring  to  the  herbs 
and  simples  of  which  it  was  composed,  and  that  such  representations 
were  not  so  false  and  fraudulent  as  to  deprive  complainants  of  relief 
in  a  suit  to  enjoin  unlawful  competition. 

— Slegert  V.  Gaudolfl,  149  Fed.  100 79  a  a  A.  142 

TRIAL 

See  "Witnesses.** 

Exceptions  for  purpose  of  review  of  instructions,  see  "Appeal  and  Error,"  |  2. 

Harmless  error  in  submission  of  issues  to  jury,  see  "Appeal  and  Error,"  |  7. 

Proceedings  incident  to  trials. 
Summoning  and  impaneling  Jury,  see  "Jury,"  |  1. 

Trial  of  particular  civil  actions  or  proceedings. 
See  "Libel  and  Slander,"  8  2;   "Negligence,"  8  1. 
For  compensation  of  agent,  see  "Principal  and  Agent,"  8  1. 
For  death  caused  by  operation  of  railroad,  see  "Railroads,"  §  2. 
For  death  of  servant,  see  "Master  and  Servant,"  f  2. 
For  personal  injuries,  see  "Shipping,"  {  1 ;  "Master  and  Servant,"  |  2. 

Trial  of  criminal  prosecutions. 
See  "Criminal  Law,"  fif  8.  4;   "Larceny,"  8  1. 

I   1*    Takimc  ease  or  qmestiom  froai  Jnvy* 

On  a  motion  to  direct  a  verdict,  the  court  must  take  that  view  of  the 
evidence  most  favorable  to  the  party  against  whom  the  direction  is  re- 
quested, who  is  entitled  to  the  benefit  of  all  fair  and  reasonable  in- 
ferences from  the  testimony. 

—Williams  v.  Oioctaw,  O.  &  G.  R.  CJo.,  149  Fed.  104.  .79  C.  O.  A.  146 

A  question  of  law  arises  at  the  close  of  the  evidence  whether  there  is 

any  substantial  evidence  on  which  a  verdict  can  be  sustained  in  favor  ot 

the  party  producing  the  evidence,  and,  if  there  is  no  such  evidence,  it 

is  the  duty  of  the  court  to  direct  the  jury  to  return  a  verdict  against  them. 

—First  Nat  Gold  Min.  Co.  of  New  York  &  Colorado  v.  Altvater,  149 

Fed.  393 79  C.  C.  A.  213 

A  question  of  law  always  arises  at  the  close  of  the  evidence  in  any 
case  in  the  federal  courts,  whether  there  is  any  substantial  proof  war- 
ranting a  verdict  in  favor  of  plaintiff;  and,  in  determining  such  ques- 
tion, all  the  evidence  and  reasonable  inferences  therefrom  must  be  con- 
sidered in  the  light  most  favorable  to  plaintiff. 

— Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  680 79  C.  O.  A.  3C8 

In  order  to  Justify  the  direction  of  a  verdict,  hi  an  action  tried  in 
the  federal  courts,  the  undisputed  evidence  must  l>e  so  conclusive  that 
all  reasonable  men,  in  the  exercise  of  an  honest  and  impartial  Judgment, 
can  draw  but  one  conclusion  therefrom,  and  that  tbe  court,  in  the 
exercise  of  a  sound  Judgment,  would  be  required  to  set  aside  a  verdict 
returned  in  oi^KMSition  thereto. 

— Crookston  Lumber  Go.  y.  Boutin,  149  Fed.  680 79  a  G.  A.  868 

79C.aA^-S9 
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I  2.    Imstrmmti»n»  to  Jvrj. 

An  instroction  that  a  witness  migbt  be  contradicted,  not  simply  by  a 
witness  swearing  to  the  opposite,  but  by  the  improbability  of  bis  story, 
and  by  anything,  either  in  tlie  testimony  as  given  or  in  the  circomstanoes 
of  the  case  presented,  which  In  the  judgment  of  the  jury  tended  to  dis- 
credit the  witness'  statements,  the  jury  being  required  to  ascertain  the 
truth  by  the  exercise  of  common  sense,  etc.,  was  proper. 

—Toledo,  St  L.  4  W.  B.  Co.  ▼.  Oonnolly,  149  Fed.  396 

79  a  a  A.  218 

It  is  not  the  duty  of  a  court  to  reform  a  requested  instruction  and  to 
cast  out  such  parts  as  render  it  Improper  as  a  whole. 

— Exchange  Bank  y.  Moss,  149  Fed.  840 ;  Same  y.  Dayls,  Id 

79  C.  0.  A.  278 

In  an  action  to  recover  for  the  death  of  a  boy  12  years  old  through  the 
alleged  negligence  of  defendant,  a  requested  instruction,  stating  generally 
that  plahitiff  could  not  recover  if  the  deceased  failed  to  exercise  reason- 
able care,  was  properly  refused,  where  it  did  not  explain  or  define  what 
would  constitute  reasonable  care  in  one  of  his  age. 

—Coney  Island  C5o.  v.  Dennan,  149  Fed.  687 79  a  a  A.  375 

I  3.    Verdict. 

Where  several  issues  are  submitted  to  a  Jury  and  a  general  yerdict 
returned,  the  court  may  interrogate  the  jurors  to  specialize  the  yerdict 
and  state  on  which  issue  or  issues  it  is  based. 

—Rockefeller  V.  Wedge,  149  Fed.  130 79  C.  O.  A.  26 

A  verdict  that  "we  the  jury  in  the  above  case  sustain  the  validity  of  tl^ 
contract  sued  upon,  and  fix  the  damages  at  ten  dollars,"  was  fatally  de- 
fective and  insufficient  to  sustain  a  judgment. 

—Pressed  Steel  Car  Co.  v.  Steel  Car  Forge  Co.,  149  Fed.  182 

79  a  a  A.  130 

A  verdict  that  "We,  the  jwrj  in  the  above  case,  sustain  the  validity  of 
the  contract  sued  upon  and  fix  the  damages  at  $10,"  was  incapable  of 
amendment  after  the  separation  of  the  jury. 

—Pressed  Steel  Car  Co.  v.  Steel  Car  Forge  Co.,  149  Fed.  182 

79  a  a  A.  130 

TROVER  AND  CONVERSION. 

Set-off  in  action  for  conversion,  see  '*Set-Off  and  Countendaim,"  |  It 

TRUSTS. 

Trust  deeds,  see  ''Mortgages." 

TUGS. 

See  "Towage." 

ULTRA  VIRES. 

Acts  of  corporation,  see  "Corporations,"  8  1, 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  |  1. 
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UNITED  STATES. 

See  "OustomB  Duties." 

CJourts,  see  "Courts,"  §  1 ;   "Removal  of  Causes." 

Estoppel  of,  by  act  of  officers,  see  "Estoppel,"  8  1. 

Indians,  see  "Indians." 

Public  lands,  see  "Public  Lands,"  §  1. 

I   1«    GoTemmemt  and  offloers* 

Where  a  marshal  has  in  good  faith  rendered  accounts  against  the  Unit- 
ed States,  covering  services  of  his  deputies,  which  have  been  audited  and 
allowed  by  the  proper  accounting  officers,  and  paid  In  accordance  with  the 
rules  which  have  always  previously  been  recognized  as  governing  such 
allowances,  and  with  knowledge  that  the  greater  part  of  the  money  would 
be  paid  over  to  the  deputies  rendering  the  services,  the  government  is  not 
entitled  to  recover  the  sums  so  paid  from  the  mar^al  after  years  have 
elapsed,  and  he  has  gone  out  of  office,  and  is  without  remedy  to  recoup 
his  loss,  and  during  which  time  no  objection  has  been  made  to  such  pay- 
ments by  the  executive  departments  or  by  Congress,  which  contined  to 
appropriate  money  therefor,  even  though  the  allowances  may  have  been 
made  under  an  erroneous  construction  of  the  law. 

—United  States  v.  Walker.  148  Fed.  1022 79  a  0.  A.  392 

8  it*    Actions. 

When  the  sovereign  comes  Into  court  to  assert  a  pecuniary  demand 
against  the  citizen  or  subject,  the  court  has  authority  and  Is  under  duty 
to  withhold  relief  to  the  sovereign,  except  upon  terms  which  do  justice  to 
the  citizen  or  subject,  as  determined  by  the  jurisprudence  of  the  forum  in 
like  subject-matter  between  man  and  man. 

—United  States  v.  Walker,  148  Fed.  1022. , 79  a  0.  A.  392 

The  limitation  contained  In  Act  March  3,  1887,  a  359,  8  1,  24  Stat  505 
[U.  S.  Comp.  St  1901,  p.  752],  authorizing  suits  against  the  United  States 
that  "no  suit  against  the  government  of  the  United  States  shall  be  al- 
lowed under  this  act  unless  the  same  shall  have  been  brought  within  six 
years  after  the  right  accrued  for  which  the  claim  Is  made,"  In  the  case 
of  a  suit  by  a  marshal  to  recover  fees  or  disbursements,  begins  to  run  as 
to  each  item  from  the  time  the  service  was  raidered  or  the  disbursement 
made,  and  not  from  the  expiration  of  the  plaintiffs  term  of  office. 

—United  States  v.  Walker,  148  Fed.  1022 79  C.  0.  A,  392 

UNITED  STATES  COMMISSIONERS. 

Criminal  jurisdiction  of,  see  "Criminal  Law,"  8  1- 

UNITED  STATES  MARSHALS. 

Recovery  back  by  United  States  of  compensation  paid  marshals,  see  "United 
States,"  8  !• 

VACATION. 

Of  sale  of  property  of  bankrupt  estate,  see  "Bankruptcy,"  8  4. 

VENDOR  AND  PURCHASER. 

Hee    Sales. 

Mortgage  securing  purchase  price  of  realty,  see  "Mortgages,"  8  !• 

Specific  performance  of  contract,  see  "Spe<dfic  Performance." 
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I  1.    lU41fleatiom  w  >— el— tg»  mi  Mmtra«t. 

Defendants  pordiaied  a  group  of  mlnea  tiiat  were  being  worked  and  at 
cmce  took  poeaenion.  Within  four  months  thereafter  thej  dalmed  to 
hare  learned  that  material  misrepresentations  had  been  made  by  the  ven- 
dors  as  to  the  ralne  and  richness  of  the  mines  but  continued  to  operate 
the  same  both  for  derelopment  and  production  for  two  years  and  ontll 
long  after  suit  had  been  commenced  by  the  vendors  to  foreclose  a  mort- 
gage giren  to  secure  a  note  for  purchase  money,  in  which  they  answered 
setting  up  tlie  fraud  and  also  filed  a  cross-bill  for  rescission,  no  notice  of 
the  Intention  to  rescind  having  been  given  to  the  vendors  until  the  filing 
of  sudi  answer  some  five  mcmths  after  the  fraud  was  discovered.  Held, 
that  by  such  laches  they  waived  and  irrevocably  lost  the  right  to  rescind. 
—Richardson  v.  Lowe,  149  FM.  025 79  a  a  A.  817 

I  2.    Perf  •rmaaee  of  •omtsmet. 

A  note  given  for  the  purchase  price  of  land  conveyed  with  covenants  of 
warranty  and  against  incumbrances,  where  there  are  existing  incum- 
brances, is  due  at  maturity  only  on  condition  ttiat  audi  incumbrances  are 
removed*  and  a  tender  of  payment  subject  to  such  condition  is  good  and 
stops  the  running  of  int^est 

— Neely  v.  Williams,  149  Fed.  fiO 79  a  a  A.  82 

I  8.    Rights  mA  UalrfUties  •£  partus. 

The  mle  that,  where  land  subject  to  an  incumbrance  is  sold  in  parc^ 
successively  to  different  purchasers,  the  parcels  are  chargeable  in  the 
inverse  order  of  alienation,  is  applicable  in  a  case  where  the  ownor  of 
sq;)arate  tracts  of  land  devised  them  together,  charged  with  the  pay- 
ment of  annuities,  and  the  devisee  sold  and  conveyed  them  successively  by 
warranty  deeds  to  different  purchasers,  and  the  last  grantee  who  has  ex- 
pended money  to  obtain  a  release  of  the  annuities  cannot  ^iforce  contribu- 
tion from  the  prior  purchasers,  but  is  entitled  under  his  covenant  of  war- 
ranty to  de()act  the  entire  amount  so  necessarily  eoq^ended  from  a  de- 
ferred payment  of  purchase  money  due  tiie  grantor. 

—Neely  v.  Williams,  149  Fed.  fiO 79  a  a  A.  82 

I  4.    Remedies  of  Temdor. 

Where  a  purchaser  of  pr(H>erty  In  defense  to  a  note  given  for  purchase 
money  sets  up  fraud  in  the  sale,  the  burden  rests  upon  him  to  prove  that 
the  property  was  worth  less  than  the  price  agreed  to  be  paid,  and  how 
mu^  lees,  and  where  the  property  consisted  of  mines  the  value  of  which 
cannot  be  accorately  determined,  and  is  largely  speculative  a  finding  by 
the  trial  court  on  conflicting  evidence,  that  such  burden  has  not  been  sus- 
tained by  the  proof  of  any  damages  will  not  be  disturbed  on  app^U. 

—Richardson  v.  Lowe,  149  Fed.  625 79  O.  O.  A.  817 

Although  fraud  Inducing  a  purchase  of  property  has  be^i  waived  by 
laches  as  a  ground  for  rescission  of  the  contract,  yet  the  purchaser  may 
plead  the  resulting  damages  as  a  failure  of  consideration  in  defense  of  a 
note  given  for  purchase  money,  provided  he  has  fully  performed  <m  his 
part 

—Richardson  v.  Lowe,  149  Fed.  625 ••••.79  0.  a  A.  817 

VERDICT. 

Directing  verdict  In  dvil  actions,  see  "Trial,'*  |  1. 

In  civil  actions,  see  'Trial,"  f  8. 

In  criminal  prosecutions,  see  "Criminal  Law/'  |  4. 

VERIFICATION. 

Of  pleading,  seo  "Equity,"  1 1. 
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VICE  PRINCIPALS. 

See  'Vaster  and  Servant,"  |  1. 


See  "Municipal  Corporations." 


See  "Gaming,"  |  L 


VILLAGES. 

WAGERS. 
WAIVER. 


See  "Estoppel." 

Of  action  for  frand,  see  "Fraud,"  1 1. 

Of  stipulations  in  Insurance  policy,  see  "Insurance,**  |  ft. 

WATERS  AND  WATER  COURSES. 

Injunctions  to  restrain  interference  with  water  rights,  see  "Injunction,"  |  1. 

I  1.    PnUio  water  supply. 

A  complainant  corporation,  which  has  made  an  appropriation  of  water 
from  a  stream  in  accordance  with  the  laws  of  a  state  to  he  used  in  the 
generation  of  power  for  manufacturing  and  electrical  purposes,  and  which 
has  constructed  a  dam  at  large  expense  sufficient  in  height  to  enable  it  to 
use  beneficially  the  quantity  of  water  appropriated.  Is  entitled  to  protec- 
tion by  injunction  against  a  later  appropriator,  who  for  the  purpose  of 
obtaining  the  benefit  of  the  dam  is  undertaking  to  take  out  ditches  or 
canals  a  short  distance  above  it,  to  be  carrl^  below  around  the  ends  of 
the  dam,  also  for  the  purpose  of  generating  power,  where  the  effect  would 
be,  not  only  by  lowering  the  water  to  lessen  the  power  and  efficiency  of 
complainant's  plant,  but  also  to  endanger  its  dam  by  the  proximity  of 
the  proposed  ditches. 

—/Trade  Dollar  Consol.  Mln.  Ck>.  y.  Fraser,  148  Fed.  585 

79  C.  a  A.  37 

WAYS. 

Public  ways,  see  ''Municipal  Corporations,"  |  1. 

WHARVES. 

Findings  of  the  trial  court  affirmed  that  the  sinking  of  libelant's  car 
float  at  the  float  bridge  of  respondent  railroad  company,  while  it  was 
unloading  cars  therefrom,  was  due  to  her  unseaworthy  condition  caused 
by  her  haying  two  feet  of  water  in  her  hold,  and  that  respondent  was 
not  negligent  either  in  the  manner  of  discharging  her,  or  in  failing  to  in- 
spect her  and  measure  the  water  in  her  hold.  It  appearing  that  it  was  her 
master's  duty  to  notify  it  of  her  condition,  and  that  no  such  notice  was 
giyen,  and  her  condition  was  not  apparent  without  inspection. 

—Bush  Oo.  V.  Central  R.  Co.  of  New  Jera^,  149  Fed.  734 ;   Central 
B.  Co.  of  New  Jersey  y.  Bush  Oo^  U 79  C.  a  A.  440 
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WILLS. 

AbfttenMnt  of  pordmse  price  of  land  by  pordiaMr  from  deviflees,  see  Tendor 
and  Purdiaaer,''  8  & 

WITNESSES. 

See  "Brldence." 

IQzajniDation  of  bankrupt,  see  "Bankruptcy,"  8  9. 

Harmless  oror  in  rulings  relating  to,  see  '^Criminal  Law,**  |  6. 


f   1.    BsaKlmatiom. 

Bankr.  Act  July  1,  1888,  c.  541,  8  7,  snbd.  a  30  Stat  548  [U.  a  Oomp. 
St  1901,  p.  8425],  proTides  for  tbe  examination  of  a  l>ankmpt  at  the  in- 
stance of  his  creditors,  and  declares  that  no  testimony  given  by  liim  shall 
be  offered  in  evidence  against  him  in  any  criminal  proceeding,  field,  that 
tlie  examination  contemplated  by  sach  section  relates  to  past  transactions ; 
that  the  words  *'in  any  criminal  proceeding"  are  limited  to  proceedings 
arising  ont  of  the  conduct  of  the  bankrupt's  business,  the  disposition  of 
bis  property,  etc. ;  that  the  immunity  provided  for  is  limited  to  protect- 
ii^  the  bankrupt  from  the  use  of  his  evidence  In  such  criminal  proceed- 
ings as  arise  out  of  the  conduct  of  his  business  or  the^  dii^x)sition  of  his 
property,  etc.,  and  does  not  protect  him  from  prosecution  for  false  swear- 
ing in  giving  his  evidence. 

^Edelstein  t.  United  States,  149  Fed.  636 79  O.  a  A.  328 

I  8.    OredlMlitj,  latpeAekatemt,  eomtimdlotloii,  amd  eorrobormtioa* 

A  witness  was  asked  if  stolen  property  had  not  beoi  found  in  his  pos- 
session and  If  witness  had  not  been  forced  to  pay  for  the  property.  Held, 
that  the  question  was  inadmissible,  even  to  affect  the  credlbili^  of  the 
witness. 

—Miller  V.  Territory  of  Oklahoma,  149  Fed.  330 79  C.  C  A.  268 

In  a  prosecution  for  cattle  theft,  the  credibility  of  a  witness  could  not 
be  impeached  by  proof  that  he  had  a  "sweetheart"  who  was  the  niece  of  a 
fugitive  from  justice  tor  murder,  or  that  witness  at  times  had  consorted 
with  persons  reputed  to  have  been  charged  with  horse  theft,  etc. 

—Miller  V.  Territory  of  Oklahoma,  149  Fed.  330 79  C.  a  A.  268 

It  was  competent  for  tiie  defense  in  a  criminal  prosecution,  for  the  pur- 
pose of  impairing  the  testimony  of  a  witness  for  the  territory,  to  show  his 
interest  by  asking  him  if  he  had  not  contributed  money  to  aid  in  the  pros- 
ecution, and  what  his  purpose  was  in  so  doing. 

—Miller  v.  Territory  of  Oklahoma,  149  Fed.  330 79  O.  a  A.  268 

Where  an  attorney  was  offered  as  a  witness  for  the  territory  in  a  crim- 
inal case,  it  was  competent  for  the  defendant  to  show  that  the  witness  bad 
received  a  retainer  in  the  case  to  assist  in  the  prosecution,  and  also  to 
•how  in  what  capacity  he  was  retained. 

—Miller  V.  Territory  of  Oklahoma,  149  Fed.  330 79  0.  a  A.  26S 

WRITS. 

See  "Injunction.'* 

Writ  of  error,  see  "Appeal  and  Error." 


[END  OF  TOLUKX.] 
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